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C.  W.  Hahl  v.  Richard  Dbutsoh. 

Decided  February  12,  1906. 

1. — ^Finding  of  7aot — Conflicting  Erldenoe. 

Where  the  evidence  is  conflicting  a  finding  of  fact  bj  the  trial  court  will 
/iot  be  disturbed. 

H. — Contraot — ^Acoeptanoe— Estoppel. 

If  in  fact  plaintiff  did  not  comply  with  his  contract  for  boring  a  well, 
and  was  not  excused  therefrom  by  some  act  or  interference  on  the  part  of  de- 
fendant, the  latter  was  not  thereby  bound  to  refrain  from  using  the  well  or 
else  incur  liability  for  the  contract  price.  He  had  spent  money  on  the  work, 
and  his  subsequent  use  of  it  did  not  necessarily  constitute  an  acceptance. 

S. — Contraot— Failure  to  Complete— Ratable  Compensation. 

The  plaintiff  having  been  prevented  by  the  defendant  from  completing  the 
contract,  was  entitled  to  recover  ratably  for  the  work  actually  done. 

Appeal  from  the  District  Court  of  Harris  County.  Tried  below  before 
9on.  Chas.  E.  Ashe. 

L.  B.  Moody,  for  appellant. — ^The  eouri;  erred  in  his  conclusion  of 
fact  that  on  or  about  the  6th  day  of  April,  1903,  plaintiff  and  defendant 
made  a  verbal  contract,  by  the  terms  of  which  plaintiff  was  to  drill 
for  defendant  a  well  upon  land  owned  by  him  in  Harris  County,  Texas, 
near  the  town  of  Aldine,  because  the  same  is  contrary  to  the  great  weight 
and  preponderance  of  the  evidence,  in  that  the  great  weight  and  pre- 
ponderance of  the  evidence  shows  that  the  well  in  question  was  drilled 
under  a  written  contract  between  the  defendant  and  the  Southwestern 
Engineering  Company,  of  which  plaintiff  was  a  member. 

The  court  erred  in  his  conclusion  of  fact  that  the  defendant  accepted 
said  well,  because  the  same  is  unsupported  by  any  evidence  in  this  case, 
and  is  directly  contrary  to  all  of  the  evidence  in  the  case  upon  this  point. 

J.  A,  Oillette,  for  appellee. 

GILL,  Chiep  Justice. — ^Richard  Deutsch  brought  this  suit  to  re- 
VoL  XLII.  Civil— 1. 
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cover  of  C.  W.  Hahl  $1,012,  the  alleged  contract  price  for  sinkmg  a  well 
for  Hahl.  He  pleaded  the  contract  of  employment,  the  performance  of 
the  work,  and  prayed  to  recover  the  contract  price.  He  also  pleaded  that 
the  contract  as  first  made  was  modified  on  account  of  the  nature  of  a 
part  of  the  strata  through  which  he  drilled,  and  the  size  of  the  casing 
was  thereby  reduced  from  ten  to  eight  inches.  That  he  completed  250 
feet  of  the  well  with  eight  inch  casing,  but  was  prevented  by  defendant 
from  completing  the  60  feet  next  to  the  surface  by  failure  of  defendant 
to  furnish  eight  inch  casing,  and  by  defendant's  insistence  that  the  last 
50  feet  be  finished  in  ten  inch  casing.  He  also  alleged  that  through 
this  and  other  acts  of  defendant  he  was  prevented  from  making  an 
agreed  test. 

He  prayed  that  if  the  court  could  not  allow  him  the  contract  price  per 
foot  for  the  well,  that  he  be  allowed  to  recover  upon  a  qtiantum  meruit 
the  value  of  the  work  he  had  done. 

The  answer  of  defendant  was  a  general  denial. 

A  trial  to  the  court  without  a  jury  resulted  in  a  judgment  for  plaintiff 
for  $562.50,  and  the  defendant  has  appealed. 

By  the  first  assignment  appellant  assails  the  finding  of  the  trial  court 
to  the  effect  that  the  well  in  question  was  sunk  under  a  verbal  contract 
as  alleged,  and  not  under  a  written  contract  of  date  February  16,  1903. 
The  point  made  is  that  the  finding  is  against  the  great  weight  and  pre- 
ponderance of  the  evidence.  The  facts  bearing  upon  the  issue  are  in 
substance  as  follows:  On  February  16,  1903,  Alfred  Meurer  for  the 
Southwestern  Engineering  Company,  entered  into  the  following  written 
contract  with  C.  W.  Hahl: 

"State   of   Texas, 

Parish   of    Harris. 

Houston,  Texas,  2-16,  1903. 

This  agreement,  entered  into  by  and  between  the  Southwestern  Engin- 
eering Co.,  Ltd.,  of  Jennings,  La.,  party  of  the  first  part,  and  C.  \V. 
Hahl,  of  Houston,  Texas,  party  of  tiie  second  part,  for  the  purpose  of 
boring  one  (1)  ten  in.  (9  5-8)  well,  said  well  when  completed  shall 
fumi3i  good  quantity  of  water.  Party  of  the  second  part  shall  furnish 
all  easing,  and  necessary  feet  Screen  delivered  at  well  when  test  hole 
is  completed.  It  is  further  agreed  that  party  of  the  second  part  shall 
pay  party  of  the  first  part  $2.25  per  foot  for  each  and  every  well  wTien 
completed;  and  to  pay  all  cash.  Party  of  the  first  part  agrees  to  make 
thorough  test  of  the  well  with  P.  K.  Wood  pump,  and  to  furnish  at  least 
(500)  five  hundred  gallons  of  water  per  minute.  Also  have  well  com- 
pleted by  April  1,  1903.  (Signed)  Southwestern  Engineering  Co., 
per  Alfred  Meurer,  C.  W.  Hahl.'^  The  company  was  a  partnership  com- 
posed of  Meurer  and  the  plaintiff  Deutsch. 

This  contract  provided  for  the  digging  of  but  one  well,  and  its  terms 
do  not  disclose  tiie  place  where  it  was  to  be  sunk.  The  provision  that 
each  and  every  well  when  completed  should  be  paid  for  in  cash  at 
$2.25  per  foot  is  too  general  to  apply  to  more  than  the  one  well,  unless 
supplemented  by  further  agreement,  and  is  obviously  not  an  undertaking 
on  the  part  of  the  company  to  sink  more  than  one  well.  In  pursuance 
of  this  contract,  Deutsch  shipped  his  machinery  to  Texas  and,  according 
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to  his  testimony,  completed  a  well  on  what  is  designated  as  the  Hah) 
and  Juda  place  within  the  time  limit,  and  the  well  was  accepted  and 
paid  for.  Defendant  denied  this,  and  adduced  his  and  other  testimony 
to  show  that  the  Hahl  and  Juda  well  was  sunk  under  a  special  arrange- 
ment made  because  the  engines  had  not  been  placed  on  the  Comthwaite 
place  when  Deutsch's  machinery  arrived.  That  the  Comthwaite  place 
was  where  the  well  was  to  be  sunk  under  the  written  contract.  It  is 
undisputed,  however,  that  the  Hahl  and  Juda  well  was  sunk  and  com- 
pleted for  the  price,  within  the  time  and  according  to  the  terms  of  the 
written  contract. 

The  Comthwaite  well  is  the  basis  of  this  suit,  and  was  begun  after 
April  6,  1903,  and  therefore  after  the  time  fixed  for  the  completion  of 
the  well  provided  for  in.  the  written  contract. 

The  plaintiff  testified,  in  effect,  that  the  Hahl  and  Juda  well  was  sunk 
and  completed  in  fulfillment  of  the  written  contract.  That  after  its 
completion  he  advised  plaintiff  (defendant?)  that  he  would  dig  no  more 
wells  under  its  provisions  as  his  partner  had  made  changes  in  their 
printed  contract  forms  which  did  not  suit  plaintiff,  and  he  would  pro- 
ceed no  further  thereunder.  That  thereupon,  on  April  6,  1903,  he 
individually  entered  into  a  verbal  contract  with  Hahl  whereby  he  under- 
took to  dig  a  well  for  him  on  the  Comthwaite  place,  by  the  terms  of 
which  he  was  to  sink  a  "test  hole^'  six  inches  in  diameter  for  which  he 
was  to  receive  $1.00  per  foot  whether  he  found  water  or  not.  He  was 
to  go  a  depth  of  500  feet  unless  water  was  found  at  a  less  depth.  That 
if  water  was  found  in  quantities  which  justified  it,  he  was  to  ream  out 
tiie  hole  for  ten  inch  casing  (to  be  furnished  by  Hahl),  place  the  casing, 
and  test  the  well  for.  Hahl  with  a  "P.  K.  pump,''  also  to  be  furnished  by 
Hahl.  If  after  the  digging  of  the  test  hole  it  was  decided  to  complete 
the  well,  he  was  to  receive  an  additional  $1.33  per  foot  for  enlarging 
the  well,  placing  the  casing  and  testing  it.  That  he  bored  one  test  hole 
300  feet,  but  found  no  water,  and  found  the  rock  so  hard  and  thick  it 
would  be  impossible  to  complete  it.  That  at  Hahl's  insistence  he  sunk 
another  test  hole  and  found  water  in  good  quantity  at  312  feet,  where- 
upon it  was  determined  between  him  and  Hahl  that  it  should  be  reamed 
out,  cased  and  tested.  That  thereupon  he  reamed  it  to  a  depth  of  fifty 
feet  and  found  that  a  boulder  at  the  side  of  the  hole  at  that  depth 
rendered  it  impossible  to  carry  a  ten  inch  casing  past  that  point.  Hahl 
being  anxious  for  water  modified  the  contract  and  agreed  to  the  placing 
of  an  eight  inch  casing,  furnished  250  feet  of  casing  of  that  diameter, 
and  plaintiff  placed  it  in  the  well,  and  the  well  could  have  been  effectively 
completed  with  eight  inch  casing,  but  Hahl  insisted  that  the  60  feet 
next  the  top  be  completed  with  ten  inch  casing.  Plaintiff  protested  it 
was  impracticable.  Hahl  then  sent  down  a  man  named  Dixon  who 
procured  about  60  feet  of  ten  inch  casing,  reduced  it  to  eight  inches  at 
the  lower  end  so  as  to  connect  with  the  eight  inch  casing  and  made 
threads  thereon  to  effect  the  connection.  Plaintiff  protested  that  the 
eight  inch  casing  was  not  long  enough;  that  the  threads  on  the  ten 
inch  casing  were  not  properly  cut  and  would  not  hold,  and  that  on 
account  of  deficiency  of  length  there  would  be  ten  feet  of  uncased  space 
in  the  well.  Notwithstanding  his  protest  the  ten  inch  piece  was  sunk, 
and  Hahl's  agents  in  an  effort  to  connect  it  with  the  eight  inch  twisted 
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oflE  the  connection,  and  the  uncased  space  was  left  as  plaintiff  predicted. 
On  account  of  quicksand  the  casing  could  not  thereafter  be  safely  with- 
drawn. Notwitfistanding  the  defect  the  water  rose  to  within  six  feet 
of  the  surface,  and  a  day's  baling  with  a  ten  foot  sand  bucket  did  not 
reduce  the  water  level  below  36  feet  from  the  surface  of  the  ground. 
Hahl  failed  to  supply  the  "P.  K.  pump,''  so  that  test  was  not  made. 
In  the  verbal  contract  the  quantity  of  water  was  not  guaranteed. 

At  this  point  plaintiff  demanded  his  pay,  and  defendant  declined  on 
the  ground  that  the  well  had  not  been  completed.  Plaintiff  did  nothing 
further.  Defendant  proceeded  to  use  the  well,  and  during  the  season 
of  1903  irrigated  between  50  and  60  acres  of  land  and  raised  thereon 
a  fair  crop  of  rice.  This  fact  is  disclosed  by  evidence  adduced  by 
plaintiff,  but  the  witnesses  admit  they  do  not  know  whether  the  well 
supplied  water  enough  to  properly  irrigate  the  rice.  They  saw  the 
pump  in  operation,  and  a  six  inch  stream  of  water  being  run  onto  the 
rice  farm.  On  account  of  defects  in  the  machinery  the  full  capacity 
of  the  well  was  not  used. 

Defendant  offered  no  evidence  tending  to  contradict  this,  but  a 
tenant  of  defendant  who  farmed  the  land  in  1904  stated  that  the  well 
was  not  used  that  year  because  some  one  had  spoiled  the  well  in  re- 
pairing it.  Hahl  does  not  question  the  statement  of  Deutsch  that  the 
water  strata  was  sufficient,  but  he  denies  explicitly  that  the  well  was 
dug  under  a  verbal  contract,  and  insists  it  was  dug  under  the  terms  of 
the  written  agreement.  He  defends  chiefly  on  the  ground  that  it  was 
not  completed  in  accordance  with  its  terms.  The  testimony  of  Juda 
strongly  supports  that  of  defendant. 

It  is  obvious  from  the  foregoing  statement  that  as  to  the  issue  in- 
volved in  the  finding  assailed  there  was  a  sharp  conflict.  At  most  there 
are  two  witnesses  against  one  and  there  are  circumstances  which  tend 
to  support  the  statements  of  plaintiff.  We  are  clear  that  we  ought  not 
to  disturb  the  fact  finding  assailed  by  the  first  assignment. 

For  like  reasons  the  second,  third,  and  fourth  assignments  are  over- 
ruled. 

The  defendant  complains  by  his  fifth  assignment  of  the  finding  of  the 
trial  court  that  defendant  accepted  the  well.  We  think  the  assignment 
should  be  sustained.  Defendant  refused  to  accept  the  well  or  to  pay 
for  it.  As  a  matter  of  fact  he  used  the  well  effectively  for  one  season, 
but  if  his  testimony  is  true  as  to  the  nature  of  the  contract  and  the 
transactions  which  followed,  we  find  nothing  in  his  conduct  which  would 
estop  him  to  defend  on  the  ground  that  the  well  had  not  been  completed 
according  to  the  terms  of  the  agreement.  If  in  fact  the  plaintiff  did 
not  discharge  his  contract  and  was  not  excused  therefrom  by  some  act 
or  interference  on  the  part  of  defendant,  the  latter  was  not  therefore 
bound  to  refrain  from  using  the  well  or  else  incur  liability  for  the 
contract  price.  The  defendant  had  expended  money  on  it.  The  land 
was  his.  The  casing  was  his,  and  his  subsequent  use  of  it  did  not 
necessarily  constitute  an  acceptance.  If  the  plaintiff's  theory  of  the 
facts  is  true  acceptance  is  not  necessary  to  his  right  to  recover.  We 
think  the  facts  show  that  Hahl  did  not  accept  the  well,  and  the  court 
erred  in  holding  otherwise. 

The  sixth  assignment  is  necessarily  involved  in  the  disposition  of 


1906.]  City  of  Austin  v.  Nuchols.  5 

the  first  and  is  disposed  of  in  the  same  way,  as  are  also  others  addressed 
to  kindred  points. 

The  thirteenth  and  fourteenth  assignments  present  the  contention  that 
the  judgment  ought  not  to  stand  because  the  evidence  shows  that  plain- 
tiff did  not  complete  the  well  according  to  the  contract  under  which 
he  claims.  The  eflfective  answer  to  these  assignments  is  that  the 
respects  in  which  he  failed  were  due  to  the  interference  of  defendant 
and  his  failure  to  supply  material  which  he  had  obligated  himself  to 
supply.  This  being  true,  and  plaintiff  having  in  fact  reamed  out  the 
well  and  put  in  the  casing  either  according  to  the  terms  of  the  modified 
contract  or  else  according  to  defendant's  dictation,  he  is  perhaps  en- 
titled to  the  full  contract  price  per  foot  for  the  entire  depth,  but  the 
court  found  for  him  only  the  250  feet  actually  cased  with  eight  inch 
casing  and  allowed  him  $2.25  per  foot  therefor,  which  the  court  found 
was  the  contract  price.  As  his  compensation  was  rated  by  the  foot  in 
the  contract,  we  do  not  think  the  plaintiff  would  be  relegated  to  his 
quantum  meruit,  but  might  recover  ratably  the  contract  price  for  the 
footage  actually  completed,  he  having  been  prevented  from  completing 
the  well  by  the  acts  and  interference  of  defendant.  On  this  theory 
the  judgment  is  supported  by  the  evidence. 

There  is  no  evidence  of  quantum  meruit  value  and  that  additional 
reason  given  by  the  trial  court  for  his  judgment  is  erroneous. 

Appellant  insists  that  the  court  should  have  allowed  a  credit  of  $170 
because  plaintiff  admits  that  he  had  run  up  an  account  with  defendant 
for  that  amount.  The  point  is  not  well  taken.  The  defendant  pleaded 
neither  credit,  nor  offset,  nor  in  reconvention,  and  it  does  not  appear 
whether  the  items  going  to  make  up  the  sum  were  incurred  wholly  under 
the  contract  with  reference  to  this  well.  In  the  present  state  of  the 
record  the  court  correctly  refused  to  alloy  the  offset. 

All  the  assignments  are  overruled  except  those  expressly  sustained. 
We  find  no  error  requiring  a  reversal.  The  judgment  is  therefore 
affirmed* 

Affirmed, 


City  op  Austin  v.  0.  H.  Nuchols. 

Decided  February  14,  1906. 

1.— Erideiice— Beelarations  of  Agent — Gates  Discnsted. 

The  grounds  of  decision  in  City  of  Austin  v.  Forbis,  12  Texas  Court  Re- 
porter, 147    (reversed  by  Supreme  Court,   13  Texas  Ct.  Rep.,  818),  explained. 

2. — ^Declarations  of  Corporate  Agent. 

The  declarations  of  an  agent,  made  in  reference  to  an  act  which  he  is 
authorized  to  perform,  and  at  a  time  when  he  is  conducting  the  business,  stand 
upon  the  same  footing  as  the  acts  themselves  and  are  admissible  against  the 
principal. 

8.— Same. 

A  statement  by  the  foreman  in  charge  of  the  electric  lighting  plant  of  a 
city  who  came  to  the  place  where  an  employe  of  a  business  to  which  the  city 
furnished  lights  had  been  injured  by  an  overcharged  wire,  for  the  purpose  of 
investigating  the  accident  and  about  fifteen  minutes  after  it  occurred,  to  the 
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effect  that  the  "transformer"  therein  was  of  an  old  style  and  insufficient,  that 
the  city  had  sent  for  new  ones  to  replace  them,  and  that  some  other  kind  of 
light  would  have  to  be  used  till  the  new  "transformers"  arrived,  was  admissible 
against  the  city  ip  an  action  by  the  injured  person  to  show  that  such  machinery 
used  by  defendant  was  defective. 

4. — ^Declarations — ^Kes  Gestae. 

Declarations  on  one  in  a  position  to  know  the  cause  of  an  injury  to  plain- 
tiff,  made  spontaneously  under  the  immediate  influence  of  the  transaction,  and 
characterizing  or  explaining  it,  though  shortly  after  the  occurrence,  are  ad- 
missible as  part  of  the  res  gestae. 

5. — ^Municipal  Corporation — Duty  of  Inspection. 

Whether  the  duty  of  inspection  of  its  appliances  by  the  proprietor  of  an 
electric  plant  applies  to  a  municipal  corporation  engaged  in  such  service  or 
not,  there  was  no  error  in  submitting  the  issue  as  to  negligence  in  such  in- 
spection when  the  evidence  showed  that  it  was  in  fact  made  the  duty  of  the 
foreman  to  inspect. 

6. — Negligence — ^Electric  Appliances. 

Evidence  considered  and  held  insufficient  to  justify  submission  of  the  issue 
whether  an  electric  appliance  was  insufficient  when  originally  established,  the 
testimony  showing  only  that  it  was  of  old  style  and  had  become  defective. 

Appeal  from  the  District  Court  of  Travis  County.  Tried  below  before 
Hon.  George  Calhoun. 

Allen  &  Hart,  for  appellant. — The  evidence  of  Piegers  declarations 
was  incompetent  and  inadmissible.  Abbott  on  Trial  Evidence,  sec.  51,* 
pp.  66-6;  Alabama  G.  S.  By.  v.  Hawk,  72  Ala.,  117;  Louisville  &  Nash. 
Ry.  V.  Cari,  91  Ala.,  271;  Missouri  Pac.  Ey.  v.  Ivy,  71  Texas,  416; 
San  Antonio  &  A.  P.  Ey.  Co.  v.  Eobinson,  73  Texas,  287;  Gulf,  C.  & 
S.  P.  Ry.  V.  Moore,  69  Texas,  160;  Texas  &  N.  0.  Ry.  Co.  v.  Crowder, 
70  Texas,  223;  City  of  Austin  v.  Ritz,  72  Texas,  400;  Gulf,  C.  &  S. 
P.  Ry.  Co.  V.  York,  74  Texas,  368 ;  Galveston,  H.  &  S.  A.  Ry.  v.  Legierse, 
51  Texas,  204;  San  Antonio  &  A.  P.  Ry.  v.  Belt,  46  S.  W.  Rep.,  374; 
Wilkins  v.  Perrell,  10  Texas  Civ.  App.,  236 ;  Houston,  E.  &  W.  T.  Ry. 
v.  Norris,  41  S.  W.  Rep.,  710. 

The  court  erred  in  admitting  the  testimony  of  George  Piegel,  over 
objection,  because  he  had  no  authority  to  bind  the  city  or  make  anv 
statement.  Gulf,  C.  &  S.  P.  Ry.  Co.  v.  York,  74  Texas,  368;  Missouri 
Pac.  Rv.  Co.  V.  Sherwood,  84  Texas,  136 ;  .Houston  &  T.  C.  Rv.  Co.  v. 
Hicks,  2  U.  C,  437;  City  of  Austin  v.  Porbis,  13  Texas  Ct.  Rep.,  818. 

It  is  error  in  the  court  to  charge  on  matters  not  established  or  proven 
by  the  evidence.  Western  U.  Tel.  Co.  v.  Tobin,  h^  S.  W.  Rep.,  540; 
Pelker  v.  Douglas,  57  S.  W.  Rep.,  323. 

A  municipality  is  only  required  to  use  ordinary  care  to  keep  the 
municipal  property  in  good  condition,  unless  it  has  actual  notice  of 
defects  which  might  cause  injury.  Galveston  v.  Barbour,  62  Texas, 
176;  Galveston  v.  Smith,  80  Texas,  70;  Phillips  v.  Dallas,  3  Texas 
App.  Civ.,  360. 

The  defendants,  having  installed  suitable  appliances  to  protect  its 
consumers  of  electricity,  had  a  right  to  expect  that  those  appliances 
would  perform  the  duties  for  which  they  were  installed  and,  unless  they 
hpfl  actual  notice  to  the  contrary,  are  not  liable.    Same  authorities. 
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Walton  &  Walton  and  A.  8.  Phelps,  for  appellee. — ^The  declarations 
of  Fi^gle,  Jr.,  the  city  electrician,  were  admissible  through  the  mouth 
of  Bierce  and  were  competent  and  not  obnoxious  to  the  objections  made 
by  appellants,  because  they  were  declarations  within  the  scope  of  his 
authority  in  that  he  was  authorized  to  inspect  said  transformer  and  take 
it  down,  and  he  had  charge  of  the  whole  electrical  systeni  and  he  was 
the  one  that  was  authorized  to  give  information  pertaining  thereto,  and 
said  remarks  were  made  by  said  Fiegle  before  he  took  said  transformer 
down  and  only  twenty  minutes  after  Nuckles  was  hurt  in  his  presence 
to  Bierce,  and  also  that  other  lights  would  have  to  be  used  in  that  the 
transformer  was  an  old  style  one  and  would  arc  over;  on  both  phases 
and  under  all  the  objections  urged  said  testimony  was  competent  and 
admissible.  Abbott's  Trial  Evidence,  sec.  60,  p.  64;  Green  v.  Boston 
&  Lowell  R.  R.,  128  Mass.,  225 ;  Lane  v.  Boston  &  Albany  R.  R.,  112 
Mass.,  455;  Gott  v.  Dinsmore,  111  Mass.,  46;  Bank  of  Monroe  v.  Field, 
2  Hill,  445;  St.  Louis,  A.  &  T.  Ry.  v.  Mackie,  9  S.  W.  Rep.,  461;  Inter- 
national &  G.  N.  R.  R.  Co.  v.  Lewis,  23  S.  W.  Rep.,  323;  Western  U. 
Beer  Co.  v.  Kirchevalle,  26  S.  W.  Rep.,  147;  Western  U.  Tel.  Co.  v. 
Barefoot,  74  S.  W.  Rep.,  660. 

Paragraph  9  of  the  court's  charge  was  fully  warranted  by  the  evidence 
and  a  correct  and  proper  enunciation  of  the  law  applicable  to  the  same. 
Texas  &  St.  L.  Ry.  v.  Suggs,  62  Texas,  323;  Scott  v.  London,  etc.. 
Docks,  3  Hurl.  &  C,  596;  Transportation  Co.  v.  Downer,  11  Wall., 
129;  Washington  v.  Missouri,  K.  &  T.  R.  R.  Co.,  38  S.  W.  Rep.,  764; 
Edgerton  v.  New  York  &  H.  R.  R.  Co.,  39  N.  Y.,  229;  Shearman  & 
Eedfield  on  Negligence,  280. 

FISHER,  Chief  Justice. — This  is  a  suit  by  Nuchols  against  the 
city  of  Austin,  and  the  Austin  Water,  Light  &  Power  Commission,  for 
damages  sustained  while  in  the  employ  of  an  ice  company,  known  as  the 
Austin  Ice  &  Bottling  Works,  in  the  city  of  Austin. 

Appellee  alleges  that  as  engineer  of  the  Austin  Ice  &  Bottling  Works, 
and  while  in  tibe  discharge  of  his  duties  as  such,  he  came  in  contact 
with  an  electric  light  wire,  and  was  severely  shocked  and  burned.  It 
was  alleged  that  the  city  of  Austin,  through  its  water,  light  and  power 
commission,  was  supplyiiig  the  Austin  Ice  &  Bottling  Works  with  electric 
lights,  and  that  the  wires  that  furnished  the  lights  connected  with  one 
of  the  main  wires  under  the  control  of  the  appellants. 

For  grounds  of  negligence  it  was  substantially  alleged:  1.  That 
the  water  and  light  commission  was  in  charge  and  control  of  the  water 
and  electric  light  system  of  the  city  of  Austin,  and  that  it  negligently 
allowed  the  electric  wires,  insulators,  apparatus  and  appliances  to  be- 
come disarranged  and  out  of  order  and  dangerous,  and  was  guilty  of 
negligence  in  not  discovering  such  condition;  and  they  negligently  al- 
lowed and  permitted  more  than  2,000  volts  of  electricity  to  be  conducted 
into  the  plant  of  the  Austin  Ice  &  Bottling  Works  over  wires  that  only 
had  a  capacity  of  and  were  only  intended  to  carry  100  volts  of  electricity. 
2.  That  they  were  guilty  of  negligence  in  constructing,  operating  and 
maintaining  the  system  of  electric  lights,  in  that  they  placed  what  is 
known  as  a  Woods  transformer  on  its  line  of  electric  light  wires  which 
conducted  electricity  into  the  plant  of  the  Austin  Ice  &  Bottling  Works; 
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and  that  appellant  knew,  or  could  have  known  by  the  exercise  of  ordinary 
care,  that  the  transformer  was  defective. 

The  appellants  pleaded  a  general  denial,  and  specially  that  the 
accident  was  caused  by  the  act  of  God,  in  that  shortly  prior  to  the 
accident,  the  city  of  Austin  and  vicinity  was  visited  by  a  severe  and 
unusual  electrical  storm,  which  disarranged  the  electrical  wires,  ma- 
chinery and  appliances  over  the  entire  city  of  Austin,  and  that  the 
accident  was  directly  attributable  to  the  effect  of  that  storm  on  the 
wires ;  and  that  appellants  did  not  have  any  knowledge  of  the  condition 
of  the  wires  or  the  transformer  at  the  Austin  Ice  &  Bottling  Works; 
and,  further,  that  the  transformer  was  a  proper  transformer  of  a 
standard  make,  and  that  by  no  means  known  to  electrical  science  could 
it  have  been  discovered  by  inspection  that  the  transformer  had  been 
disarranged  by  the  storm. 

A  trid  before  a  jury  resulted  in  a  verdict  and  judgment  in  appellee's 
favor  for  $2,658. 

The  first  assignment  of  error  complains  of  the  action  of  the  trial 
court  in  admitting  that  part  of  the  evidence  of  the  witness  Bierce,  as 
follows :  *lt  was  probably  some  fifteen  minutes  after  the  accident  before 
Mr.  Piegle  came  down.  He  came  back  to  where  Nuchols  and  the  rest 
of  us  were.  Mr.  Fiegle  said  in  the  presence  of  Nuchols,  probably  five 
minutes  after  he  first  saw  him  there  at  the  ice  house,  that  that  trans- 
former was  an  old-style  transformer,  and  that,  even  if  the  fuse  was 
burned  out,  the  distance  was  so  short — I  think  it  was  four  or  five 
inches — ^the  electricity  would  arc  over  without  a  fuse  in  there,  and  he 
said  there  were  seven  or  eight  in  addition  to  this,  and  that  they  had  sent 
to  Chicago  to  get  new  ones  to  replace  those,  and  that  until  they  did  get 
them  at  this  place,  we  would  have  to  use  some  other  kind  of  lights.*^ 
The  witness  further  continues  and  states,  **We  were  out  of  lights  some 
eight  or  nine  days,"  and  that  this  statement  made  by  Piegle  was  with 
reference  to  the  Austin  Ice  &  Bottling  Company's  transformer,  that 
was  one  of  the  eight. 

The  evidence  tends  to  show  the  purpose  and  use  of  a  transformer,  and 
that  it  was  a  part  of  the  apparatus  used  in  supplying  the  Austin  Ice 
&  Bottling  Works  with  electricity.  The  transformer  was  under  the 
control  of  the  appellants  as  a  part  of  their  electric  system.  Fiegle  was 
the  foreman  that  had  control  of  the  electric  wires  and  appliances,  and 
it  was  his  duty  to  inspect  the  same  and  to  see  that  the  wires  and  appli- 
ances were  in  proper  order,  and  when  defects  occurred,  to  repair  and 
remedy  the  same.  This  evidence  was  offered  as  having  a  tendency  to 
show  that  the  transformer  in  question  was  of  an  old  style,  and  would 
not  properly  and  safely  perform  the  service  for  which  a  transformer 
was  intended.  In  other  words,  as  evidence  for  what  it  was  worth  as 
tending  to  establish  the  second  ground  of  negligence  alleged. 

This  evidence  was  objected  to  on  the  ground  that  it  was  incompetent, 
inadmissible  and  hearsay,  and  that  it  was  not  a  part  of  the  res  gestae, 
and  that  the  statement  of  Piegle,  the  agent,  was  in  relation  to  a  past 
transaction,  and  that  at  the  time  of  the  declarations  he  was  not  acting 
within  the  scope  of  his  authority  in  relation  to  any  business  of  his 
principal.  And  it  is  seriously  contended  that  in  the  recent  case  of  the 
city  of  Austin  v.  Porbis,  13  Texas  Ct.  Eep.,  818,  the  Supreme  Court 
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passed  npon  a  similar  question^  and  held  the  testimoDy  not  admissible.  It 
is  true  that  in  that  case  the  Supreme  Court  did  hold  the  declarations  and 
statements  of  Fiegle,  Sr.,  and  Fiegle,  Jr.,  inadmissible,  and  disagreed 
with  this  court. on  that  question.  The  evidence  there  offered  arose  under 
the  fifth  assignment  of  error,  which  complained  of  the  action  of  the 
trial  court  in  admitting  a  conversation  between  Fiegle,  Sr.,  who  was 
chairman  of  the  water,  light  and  power  commission  of  the  city  of 
Austin  and  one  of  the  parties  to  that  suit,  and  George  Fiegle,  Jr.,  who 
was  the  city  electrician  and  foreman  of  the  electric  light  system.  The 
conversation  occurred  about  two  hours  after  Forbis  received  his  injuries. 
It  was  to  the  eflfect  that  Fiegle,  Sr.,  asked  Fiegle,  Jr.,  why  he  did  not 
have  the  circuit  that  Forbis  was  working  on  taken  out,  and  the  latter 
said,  for  the  reason  that  ^^Gissel  up  there  was  baking  bread,''  and  Fiegle, 
Sr.,  then  stated  to  him,  "Are  you  going  to  burn  a  man  up  for  two  loaves 
of  bread." 

In  our  opinion  in  the  Forbis  case,  12  Texas  Ct.  Hep.,  147,  in  holding 
this  evidence  admissible  we  did  not,  except  in  a  meager  way,  elaborate 
our  views  with  reference  to  the  admissibility  of  that  evidence,  or  exten- 
sively discuss  the  question  and  state  all  the  reasons  why  such  evidence  was 
admissible,  but  we  expressed  the  view  that  the  testimony  was  admissible 
and  are  still  of  that  opinion;  but,  however,  the  final  authority  has 
differed  with  us  as  to  this  question,  and  that  settles  the  matter.  In  the 
Forbis  case,  as  disposed  of  in  this  court,  it  was  charged  that  Fiegle,  Jr., 
was  guilty  of  negligence  in  not  cutting  off  the  current  of  electricity,  and 
also  that  he  was  incompetent.  He  was  then  the  foreman  of  the  electric 
light  system,  as  it  appears  he  is  now  in  the  case  before  us.  He  was  imder 
the  control  of  the  water  and  light  commission,  of  which  body  Fiegle,  Sr., 
was  a  member  and  was  chairman.  The  Water  &  Light  Commission  was 
and  is  a  corporate  body,  consisting  of  three  members;  and  it  was  their 
duty  to  exercise  ordinary  care  to  employ  competent  servants,  and  to 
exercise  a  like  care  in  keeping  the  electric  system  in  a  reasonably  safe 
condition,  and  provide  its  servants  with  reasonably  safe  places  in  which 
to  perform  their  work. 

Forbis,  at  the  time  he  was  injured,  was  a  servant  of  the  Water  & 
light  Commission,  and  was  repairing  a  wire  which  was  overcharged 
wifii  electricity  and  was  thereby  injured.  The  condition  was  such  that 
Fiegle,  Jr.,  in  charge  of  the  wire,  should  have  had  the  current  cut  off 
at  &e  time  that  Forbis  was  engaged  in  the  work.  There  was  evidence 
in  that  case  also,  tending  to  show  that  Fiegle  was  incompetent.  Fiegle, 
Jr.,  obtained  his  authority  to  perform  the  duties  required  of  the  Water 
&  Light  Commission  from  that  body ;  and  if  Fiegle,  Jr.,  by  reason  of  his 
negligence  or  incapacity  to  perform  the  service  for  which  he  was  em- 
ployed, permitted  improper,  defective  and  dangerous  conditions  to  arise, 
which  became  known  to  the  Water  &  Light  Commission,  or  which,  under 
the  circumstances,  they  should  have  become  aware  of,  it  was  their  duty, 
in  the  exercise  of  ordinary  care  to  their  servants  and  the  public,  that 
they  should  take  proper  steps  to  investigate  the  matter  and  to  have  re- 
paired such  defects  as  existed,  and  to  inquire  into  the  cause  that  pro- 
duced the  dangerous  conditions  that  might  and  would  probably  result  in 
injury  to  its  servants  and  to  the  public  generally.  In  accomplishing 
this  purpose,  it  is  hardly  to  be  supposed  that  the  Water  &  Light  Com- 
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mission  would  and  should  go  in  a  body  and  investigate  a  defect,  or 
interview  a  servant  who  was  charged  with  the  duty  of  repairing  same, 
or  whose  conduct  or  incapacity  was  the  occasion  of  it,  but  that  body 
doubtless  had  the  power  to  select  one  of  its  members,  or  one  of  its 
members,  especially  its  chairman,  without  special  authority,  could  in 
the  line  of  his  duty,  make  such  investigation  as  might  be  necessary  under 
the  circumstances. 

If  it  be  conceded  that  the  duty  existed,  as  was  clearly  indicated  in 
the  Porbis  case,  upon  the  part  of  the  Water  &  Light  Commission,  to 
employ  competent  servants,  and  to  investigate  and  inquire,  in  the  in- 
terest of  its  employes  and  the  public,  into  dangerous  conditions  that 
then  existed  or  had  arisen  by  reason  of  the  negligence  or  incompetency 
of  those  in  charge,  we  see  no  reason  why  the  commission  as  a  board 
should  be  called  together  and  formally  and  oflBcially  pass  upon  the 
question,  and  investigate  it  in  that  way.  If  an  electric  light  wire  in 
front  of  my  residence  should  be  discovered  defective  and  in  a  dangerous' 
condition,  would  it  be  necessary  for  me  to  call  a  formal  meeting  of  the 
board  of  the  Water  &  Light  Commission?  Is  it  not  reasonable  to  sup- 
pose that  the  proper  method  to  pursue  would  be,  if  the  chairman  of  that 
body  could  be  found,  to  inform  him  of  the  condition  ?  And  could  it  be 
safely  contended  that  if  he  was  so  informed  he  would  not  have  the 
authority  to  direct  his  foreman  Fiegle  to  go  and  make  siich  repairs  as 
were  necessary,  and  to  remove  the  dangerous  agencies  that  might  cause 
injury  to  some  one  of  the  public.  Now  that  was  evidently  what  Fiegle, 
Sr.,  in  the  Forbis  case  was  undertaking  to  do  when  he  interviewed  Fiegle, 
Jr.  He  was  evidently  at  that  time  acting  in  the  capacity,  or,  in  other 
words,  the  jury  had  the  right  to  believe  that  he  was  so  acting,  as  chair- 
man of  the  Water  &  Light  Commission,  investigating  a  subject  that  was 
under  the  authority  and  control  of  the  commission.  And  it  would  be 
folly  to  say,  in  this  matter  of  detail,  to  make  the  conduct  in  this  respect 
binding  upon  the  Water  &  Light  Commission,  that  it  would  be  necessary 
for  the  whole  body  or  a  majority  of  it,  to  be  present  and  interview 
Fiegle,  Jr. 

Considering  the  matter  from  the  standpoint  of  an  ordinary  corpora- 
tion, it  would  not  be  expected  that  the  board  of  directors  of  a  railway 
company  or  of  a  bank  should  meet  formally  for  the  purpose  of  investi- 
gating and  inquiring  into  the  negligent  conduct  of  one  of  its  employes ; 
but  it  is  usual  in  such  cases  to  delegate  that  authority  to  some  one  that 
has  the  power  to  represent  the  corporation  in  the  control  of  that  par- 
ticular individual;  and  this  duty  is  usually  performed,  or,  in  other 
words,  can  be  performed  by  the  general  manager  or  the  president.  And,- 
in  order  to  justify  the  exercise  of  such  authority  by  him,  we  did  not  in 
the  Forbis  case  believe  that  it  was  necessary  that  any  express  power 
should  be  shown,  but  that  it  might  be  implied  from  the  nature  of  his 
official  position. 

The  authority  so  exercised  by  Fiegle,  Sr.,  would  not  be  that  of  a  chair- 
man or  president  seeking  to  bind  the  corporation  by  contract,  but  was 
merely  in  reference  to  a  matter  of  detail  which  such  oflBcial  could  as 
well  investigate  as  the  corporate  body.  And  Fiegle,  Sr.,  being  then 
chairman  of  the  commission,  we  thought,  and  still  think,  that  his  power 
to  inquire  into  the  cause  of  the  accident  and  to  investigate  the  conduct 
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of  the  foreman,  could  be  impliedy  especiall^c  as  there  was  no  evidence  to 
the  contrary;  and  that  his  authority  in  that  respect  should  be  likened 
to  that  of  a  president  of  a  business  corporation.  And  with  reference 
to  which,  there  being  no  express  limitations  upon  his  power,  many 
authorities  hold  that  in  matters  relating  to  the  duties  of  the  corporation, 
especially  those  relating  to  matters  of  detail  and  subordinate  oflBcers 
and  affairs,  he  has  the  power  to  act,  and  when  done  is  binding  upon  the 
corporation. 

In  the  Forbis  case  Piegle,  Sr.,  in  making  the  inquiry  of  Piegle,  Jr., 
was  in  the  pursuit  of  a  duty,  first,  because  it  was  proper  that  he  and 
the  Water  &  Light  Commission  should  be  informed  as  to  how  the  acci- 
dent occurred,  and  why  the  duty  of  cutting  off  the  current  had  not  been 
performed;  second,  that  it  was  proper  that  he  should  investigate  the 
matter  in  order  to  determine  if  the  servant  or  employe,  Piegle,  Jr., 
was  competent  or  incompetent  to  correctly  perform  the  duties  of  his 
position.  The  reply  made  by  Piegle,  Jr.,  to  Piegle,  Sr.,  would  be  ad- 
missible as  a  part  of  that  transaction,  and  the  reason  given  by  him  for 
not  cutting  off  the  current  would  be  in  the  nature  of  a  report  to  his 
superior  officer;  and  the  trivial  reason  that  he  did  give  could  be  given 
some  weight  by  a  jury  in  passing  upon  the  issue  as  to  the  incompetency 
of  Piegle,  Jr.  If  Piegle,  Sr.,  had  the  authority  to  make  the  inquiry 
of  Piegle,  Jr.,  why  the  current  was  not  cut  off,  the  response  of  the  latter 
would  be  admissible.  (Xenia  Bank  v.  Stewart,  114  U.  S.,  224.)  Piegle, 
Jr.,  when  called  upon  by  his  superior  to  account  for  and  give  a  reason 
why  the  accident  occurred,  still  occupied  his  official  position  as  foreman 
of  the  electric  lines  and  appliances,  and  his  reply  to  the  request  for 
information  would  be  something  to  be  said  or  done  in  the  line  of  his 
performance  of  duty.  If  Piegle,  Sr.,  had  the  authority  to  demand  of 
Piegle,  Jr.,  the  information,  it  was  the  duty  of  Piegle,  Jr.,  to  furnish 
the  information.  And  what  both  parties,  bemg  superior  officers,  said  in 
that  connection  would  be,  in  our  opinion,  as  said  in  the  Porbis  case, 
admissible.  We  do  not  mean  to  say  that  a  mere  idle  conversation  or 
private  communication  between  corporate  officers  would  be  admissible. 
In  disposing  of  the  Porbis  case,  we  did  not  regard  the  conversation 
between  the  two  Piegles  as  of  that  nature.  Of  course,  at  the  time  of  the 
statement,  the  principal  transaction  to  which  it  related  was  past.  But 
if  Piegle,  Sr.,  had  the  authority  which  we  assumed  he  had,  his  declara- 
tions and  statements,  and  that  of  his  subordinate  officer  in  response, 
would  be  admissible. 

In  Williams  v.  Christian  College,  29  Mo.,  250,  it  was  held  that  a 
statement  by  a  member  of  a  board  of  trustees  at  a  session  of  the  board 
was  admissible. 

In  Malecek  v.  Tower  Grove  Ry.  Co.,  57  Mo.,  17,  the  statement  of  a 
superintendent  of  a  street  railway,  made  three  days  after  the  act,  ad- 
mitting an  assault  by  one  of  its  servants  upon  a  passenger,  was  held 
admissible. 

In  Morse  v.  Connecticutt  R.  R.  Co.,  6  Gray,  450,  it  is  said  that  "a 
corporation  as  a  principal  can  be  approached  only  through  its  agents 
after  a  transaction  is  past;  and  for  this  reason,  the  rule  that  the  declara- 
tions of  an  agent  are  admissible  only  when  made  contemporaneously 
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with  the  transaction,  or  in  regard  to  a  transaction  then  depending,  is 
not  strictly  applied  in  the  case  of  corporations.^' 

In  St.  Louis  Ry.  Co.  v.  Weaver,  35  Kan.,  413,  it  was  held  that  a 
conversation  between  the  chief  engineer  in  charge  of  repairs  and  the 
division  roadmaster,  as  to  the  condition  of  the  road,  was  admissible. 

In  Keyser  v.  Chicago,  etc.,  Ry.  Co.,  33  N.  W.  Rep.,  870,  it  was  held 
that  the  report  of  an  engineer,  which  he  was  required  to  make  to  his 
foreman  as  to  the  facts  and  cause  of  an  accident,  was  admissible. 

In  Roberts  v.  Port  Blakely  Ry.  Co.,  70  Pac.  Rep.,  113,  the  statement 
of  the  manager  of  the  railway,  three  hours  after  the  accident,  as  to  its 
dause,  was  held  admissible. 

In  Xenia  Bank  v.  Stewart,  114  U.  S.,  224,  it  is  held  that  the  response 
of  an  officer  to  an  inquiry  from  one  who  has  a  right  to  make  it,  relating 
to  a  matter  in  his  charge  is  admissible. 

Section  1177,  Wharton  on  Evidence,  states  the  rule  as  follows:  "As 
has  been  already  incidentally  seen,  a  party  who  commits  the  management 
of  his  whole  business,  or  of  a  particular  line  of  his  business  to  an  agent, 
is  bound  by  the  admissions  of  the  agent  as  to  his  entire  business  com- 
mitted to  him ;  nor  when  the  agent  is  a  general  agent,  representing  his 
principal  continuously,  is  it  necessary  for  the  admission  of  such  declara- 
tions that  they  should  either  have  been  part  of  the  res  gestae,  or  should 
have  been  specially  authorized.  Eminently  is  this  the  case  with  cor- 
porations. Thus,  it  has  been  held  in  England  that  in  a  suit  against  a 
railway  company  for  a  lost  parcel  a  statement  made  by  the  station  master 
generally  representing  the  defendant,  intimating  that  the  parcel  was 
stolen  by  a  porter  of  the  defendant,  is  admissible  against  the  defendant. 
So,  in  Massachusetts,  in  an  action  against  a  manufacturing  corporation 
for  a  nuisance,  a  statement  of  its  superintendent  that  the  nuisance  ex- 
isted and  would  be  remedied,  and  that  he  would  not  have  it  around  his 
place  for  $500,  is  competent  evidence  against  the  corporation,  the 
superintendent  being  the  corporation's  general  representative.*'  Then 
the  section  quotes  the  Kansas  case  above  referred  to  and  states  the 
general  principle  that  generally,  the  power  of  an  agent  to  admit  transfers 
the  agent's  admissions  to  his  principal. 

As  said  before,  in  passing  upon  the  admissibility  of  the  testimony  in 
the  Forbis  case,  we  were  influenced  by  the  idea,  although  not  expressly 
stated  in  our  opinion,  that  it  could  be  safely  assumed,  or  at  least,  it 
was  a  question  of  fact  for  the  jury,  that  Piegle,  Sr.,  as  chairman  of  the 
commission,  had  the  implied  power  to  act;  and  that  his  position  as 
chairman  was  similar  to  that  of  a  president  of  a  corporation,  and  that 
the  principles  of  law  that  applied  to  one  would  apply  to  the  other.  As 
to  the  power  of  a  president,  and  what  duties  are  implied,  there  is  great 
conflict  of  authority,  but  we  are  of  opinion  that  the  weight  of  authority, 
where  there  is  nothing  appearing  to  the  contrary,  establishes  the  propo- 
sition that^  as  to  matters  of  detail  and  minor  supervision  over  the  em- 
ployes, the  president  may  represent  the  corporation. 

Judge  Thompson  in  his  valuable  work  on  Corporations,  in  volume  4, 
sections  4617,  4618,  4620  and  4621,  says: 

*'As  nearly  every  branch  of  business  is  now  largely  conducted  by  pri- 
vate corporations,  it  becomes  of  the  utmost  importance  to  members 
of  the  public  who  are  obliged  to  deal  with  these  concerns,  to  know  to 
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what  extent  they  can  safely  act  upon  the  assumption  that  their  chief 
officers  possess  the  power  to  bind  them  by  contracts  in  the  ordinary 
course  of  their  business.  Undoubtedly,  the  popular  understanding  has 
come  to  be  that  the  president  of  a  corporation  may  be  regarded,  in  the 
absence  of  notice  to  the  contrary,  as  possessing  the  authority  to  bind  the 
corporation  which  the  name  of  his  office  would  import;  as  being  its 
chief  presiding  and  managing  officer,  its  official  organ  in  its  dealings 
with  the  public,  and  its  ddet  contracting  agent  for  the  ordinary  pur- 
poses of  its  business.  No  doubt  most  lawyers  have  drifted  into  the 
same  conclusions;  certainly  the  author  of  this  treatise  had  until  he 
discovered  by  a  long  examination  of  the  judicial  authorities  that  there 
were  two  opposing  theories  with  reference  to  the  implied  or  ex  officio 
powers  of  a  president  of  a  business  corporation,  one  of  which  conforms 
to  the  popular  understanding  above  stated,  and  ascribes  to  him  prima 
facie  the  powers  of  its  managing  agent  for  its  ordinary  business.'*  Under 
this  he  cites  many  authorities  and  states  also  the  opposite  rule.  In 
section  4618,  he  says  : 

"The  view  deducible  from  these  and  other  like  expressions  of  doctrines, 
seems  to  be  that  the  law  ascribes  to  the  president  of  a  business  corpora- 
tion the  authority  of  its  general  agent,  for  the  purpose  of  binding  it  by 
contracts  made  within  the  ordinary  scope  of  its  business,  and  that,  in 
the  absence  of  notice  to  the  contrary,  persons  dealing  with  the  corpora- 
tion may  safely  act  upon  that  assumption.  To  use  an  every-day  illustra- 
tion, let  us  suppose  that  a  corporation  is  formed  to  deal  in  a  certain 
article  of  commerce.  Any  member  of  the  public  can  safely  act  upon 
the  assumption  that  the  president  of  the  corporation  is  authorized  to 
make  sales  for  the  corporation  of  that  article  in  the  ordinary  course  of 
its  business,  and  no  resolution  of  its  directors  conferring  such  authority 
need  be  shown.'*    For  this  view  he  cites  many  authorities. 

Again,  in  section  4620,  in  combatting  the  view  that  very  few  powers 
are  ascribed  to  a  president  of  a  corporation,  he  states:  "But  in  utter 
contradiction  of  this,  it  is  plain  that  the  concession  that  he  has  the  im- 
plied power  to  manage  the  litigation  of  the  bank  enables  him  to  reach 
the  feame  result  through  the  machinery  of  the  judicial  courts,  by  in- 
structing the  attorney  of  the  bank  to  withdraw  a  defense,  or  to  allow 
judgment  to  go  against  the  bank  or  otherwise.  Nor  can  it  escape  at- 
tention that  the  doctrine  which  ascribes  to  him  the  power  to  control  the 
litigation  of  the  bank,  which  is  extraordinary  business,  and  which  at 
the  same  times  denies  him  the  power  to  bind  the  bank  by  contracts  in 
the  course  of  its  ordinary  business,  is  extremely  illogical  and  absurd. 
For  instance,  nothing  can  be  more  illogical  than  a  decision  which  denies 
to  him  the  power  to  accept  an  order  upon  a  third  person  in  satisfaction 
of  certain  notes  held  by  the  bank,  and  which  yet  ascribes  to  him  an  ex 
officio  power  to  control  the  general  litigation  of  the  bank.'*  Citing 
authorities. 

Again,  in  section  4621,  in  discussing  the  implied  power  of  a  president, 
and  admitting  the  same  to  exist,  he  says:  ^TJnder  this  theory  it  has 
been  held  that  he  has  the  power  to  make  ordinary  sales  in  the  course  of 
business,  of  the  goods  or  commodities  in  which  the  corporation  deals; 
to  prosecute  and  defend  ordinary  litigation  of  the  corporation  and  ap- 
point attorneys  to  that  end;  to  endorse  its  negotiable  paper  for  the 
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purpose  of  transferring  title  to  it,  in  the  ordinary  course  of  business; 
to  purchase  chattels  used  in  the  ordinary  course  of  its  business;  to  pay 
a  broker  for  effecting  sales  of  goods  in  which  the  corporation  deals;  to 
make  such  an  acknowledgment  of  a  debt  due  by  the  corporation,  it  being 
a  bank,  as  will  take  it  out  of  the  statute  of  limitations;  to  take  a  con- 
veyance of  land  to  himself  in  an  attempt  to  save  a  debt  due  the  corpo- 
ration, and  his  estate  will  be  protected  against  consequent  loss;  to  ar- 
range to  renew  a  debt  due  the  corporation,  it  being  a  bank;  to  certify 
under  the  charter  that  the  note  sued  on  is  bona  fide  property  of  the 
incorporated  bank  which  sues;  to  authorize  a  broker  to  sell  certain 
stock  which  the  bank  has  taken  to  secure  a  loan ;  in  the  case  of  a  bank, 
to  draw,  endorse  and  accept  bills  of  exchange,  give  certificates  of  de- 
posit, etc.,  in  the  course  of  ordinary  business;  and  to  assign  mortgages 
given  by  the  subscribers  for  their  shares,  the  same  being  payable  to 
hiip."  And  for  all  of  these  illustrations,  he  cites  authorities.  Judge 
Thompson  concludes  with  the  statement  that  "it  should  be  carefully 
kept  in  mind  that  under  the  opposing  theories  already  referred  to,  there 
is  contrary  judicial  authority  on  nearly  all  of  the  preceding  points.'^ 

In  the  case  of  Lyndon  Mill  Co.  v.  Lyndon  Literary  Institute,  63  Vt., 
68 J,  26  Am.  St.  Rep.,  783,  the  court  says:  "Who  then  was  the  proper 
person  to  make  the  contract?  Certainly  the  president.  We  must  bear 
in  mind  that  these  kinds  of  artificial  men  or  persons  are  becoming  very 
common  in  this  State.  The  Legislature  turns  them  out  almost  as  rap- 
idly as  the  miller  does  his  grist.  They  compose  a  new  element  or  in- 
gredient of  modern  society;  they  contract  with  everybody  and  about 
all  manner  of  things,  and  they  contract  by  their  chief  officers,  and  such 
is  their  usual  course  of  business.  The  president  of  a  company  presents 
himself  to  make  a  contract,  evidently  connected  with  the  business — ^he 
declares  the  object  and  purpose  of  the  contract.  Who  doubts  him  ?  We 
are  a  dealing  people;  is  he  asked  to  produce  the  charter  and  the  books 
of  the  company  to  show  that  he  is  authorized  to  make  the  contract 
secundum  artem  ?    Such  is  not  the  custom.^' 

Stokes  V.  the  New  Jersey  Pottery  Co.,  46  N".  J.  Law,  237,  says: 
"The  president  of  a  business  corporation  is  its  chief  executive  oflBcer; 
he  may,  without  any  special  authority  from  the  board  of  directors, 
perform  all  acts  of  an  ordinary  nature  which  by  usage  or  necessity  are 
incident  to  his  office,  and  may  bind  the  corporation  by  contracts  in 
matters  arising  in  the  usual  course  of  business.*^  Such  is  the  rule  also 
announced  in  Boone  on  Corporations,  section  144. 

The  question  in  the  Forbis  case,  by  reason  of  the  ruling  of  the 
Supreme  Court  contrary  to  our  decision,  has  become  a  dead  issue,  and 
we  would  not  again  and  at  length  review  that  question,  but  for  the 
earnestness  with  which  appellant  contends  that  the  evidence  here  ob- 
jected to  is  controlled  by  the  decision  of  the  Supreme  Court  in  the 
Forbis  case.  Conceding  that  we  were  mistaken  in  the  views  stated,  and 
giving  full  force  and  effect  to  the  opinion  of  the  Supreme  Court  in  the 
Forbis  case,  the  evidence  here  objected  to  is  admissible  under  a  different 
rule,  and  is  not  embraced  within  the  rule  announced  in  that  decision. 
There  are  two  aspects  of  the  doctrine  of  res  gestae  upon  which  this 
evidence  may  rest : 

1.    It  is  the  statement  and  declaration  of  an  agent  made  in  reference 
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to  an  act  which  he  is  authorized  to  perform,  and  at  a  time  when  he  is 
conducting  the  business,  or  making  preparations  to  that  end.  ^^The 
declarations  of  an  agent  of  a  corporation  as  to  the  matters  in  his  charge, 
accompanying  his  acts  as  agent,  stand  upon  the  same  footing  as  the 
acts  themselves/'  (4  Thomp.  Corp.,  sees.  4913,  4914;  24  Am.  and  Eng. 
Ency.  Law,  pp.  662  to  672;  Mechem  on  Agency,  sec.  714.)  In  apply- 
ing this  rule  and  the  one  to  be  discussed,  we  must  look  to  the  facts  of 
the  particular  case.  O'Connor  v.  Chicago,  etc..  By.,  6  N.  W.  Rep., 
481,  4S4.  For  much  apparent  confusion  has  arisen  in  the  case  law  upon 
this  subject  in  determining  when  the  rule  does  and  does  not  apply; 
but  much  of  the  supposed  differences  between  the  several  courts  upon 
this  subject  can  doubtless  be  accounted  for  upon  the  ground  that  in 
each  particular  case  in  which  there  is  an  apparent  conflict  with  some 
other,  there  are  some  facts  peculiar  to  each  case,  which,  if  closely  scrutin- 
ized, distinguishes  it  from  the  others.  Therefore,  our  purpose  will  be, 
not  merely  to  state  the  general  rule,  but  to  call  attention  to  cases  which 
in  their  facts  are  somewhat  similar  and  in  which  the  rule  has  been 
applied. 

In  Lund  v.  Tyngsborough,  9  Cush.,  36,  it  is  said  that  "when  the  act 
of  a  party  is  given  in  evidence  his  declarations  made  at  the  time,  that 
tend  to  elucidate  and  explain  it,  are  admissible." 

Roberts  v.  Port  Blakely  Mill  Co.,  70  Pac.  Bep.,  113,  was  where  the 
manager  of  a  railway  company  a  few  hours  after  the  accident,  arrived 
upon  the  scene,  and  looking  for  the  cause  discovered  it  to  be  a  defective 
flange  upon  a  wheel,  and  to  that  effect  so  stated.  The  declaration  was 
held  admissible. 

Mining  Company  v.  Rogers,  7  Am.  St.  Bep.,  199,  11  Col.,  6,  was  a 
case  where  the  plaintiff  was  injured  by  reason  of  defective  machinery, 
and  its  connecting  appliances.  A  short  time  after  the  accident  the  fore- 
man admitted  in  a  statement  made  by  him,  that  the  appliances  were 
unsafe.  This  was  objected  to  as  hearsay.  The  court  in  holding  the 
evidence  admissible,  says:  "The  foreman  was  defendant's  agent  in 
diarge  of  the  mine,  and  was  upon  the  ground  when  the  plaintiff  was 
injured.  He  proceeded  at  once  to  the  shaft  and  directed  the  employes 
to  fix  the  appliances  in  question.  His  remark  was  called  for  by  the 
accident,  and  was  uttered  while  giving  instructions  with  reference  to 
that  which  plaintiffs  claim  was  the  cause.  His  purpose  in  the  changes 
ordered  was  undoubtedly  to  remove  danger  and  prevent  repetition  of 
similar  injuries  in  the  future.  He  was  acting  directly  in  the  line  of 
his  duty,  and,  for  the  time  being,  stood  in  the  shoes  of  his  principal." 

In  Beaver  v.  Taylor,  1  Wall.,  637,  it  appears  that  an  agent  of  the  de- 
fendant sent  by  letter  receipts  to  his  principal.  It  was  held  that  it 
was  proper  for  the  agent  to  transmit  the  receipts,  and  that  what  was 
said  and  done  in  that  connection  was  res  gestae. 

In  Illinois  Central  B.  B.  Co.  v.  Troustine,  2  So.  Bep.,  256;  and 
Green  v.  Boston  &  L.  By.,  128  Mass.,  221,  and  like  cases,  where  the 
agents  were  charged  witli  the  duty  of  looking  for  or  accounting  for  lost 
or  missing  property  of  the  plaintiffs,  their  declarations  and  statements 
made  in  reference  thereto,  and  in  response  to  inquiries  about  the  prop- 
erty, were  held  admissible. 

It  appears  from  the  facts  in  Texas  &  Pacific  Bailway  v.  Lester,  75 
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Texas,  58,  that  the  engineer  was  killed  in  a  wreck  caused  by  the  track 
being  worn  and  weak  and  out  of  line.  A  witness  for  the  plaintiff,  over 
defendant's  objection,  testified  that  about  one  o'clock  p.  m.  on  the 
day  of  the  accident,  which  was  about  half  after  one,  p.  m.,  while  witness 
was  present  when  the  section  men  were  at  work  on  the  section  where  the 
accident  occurred,  the  track  walker  came  up  and  the  section  boss  or 
some  one  of  his  men  asked  him  how  things  were  down  below,  and  he 
said  "all  right,  except  the  track  is  spread  over  beyond  Bush,  you  had 
better  look  after  it."  The  reply  had  reference  to  the  place  where  the 
accident  afterwards  occurred.  The  evidence  was  objected  to  on  the 
ground  that  it  was  the  declaration  of  a  third  party  and  was  hearsay. 
The  court  in  holding  the  evidence  admissible  said:  *'The  evidence 
clearly  indicates  that  the  statement  was  made  by  a  servant  of  the  defend- 
ant whose  duty  it  was  to  ascertain  the  condition  of  the  track  and  report 
it  to  other  servants,  whose  duty  it  was  to  repair  it,"  and  said  that  the 
statement  was  a  part  of  the  res  gestae  and  was  admissible.  See  also 
the  Compton  case  in  the  same  volume. 

International  &  G.  N.  Bailway  v.  Telegraph  Co.,  69  Texas,  280,  was 
an  action  for  damages  by  apellee  against  the  railway  company  for 
destruction  of  telegraph  poles.  The  court,  in  passing  upon  the  ad- 
missibility of  the  declarations  of  one  Painter,  a  servant  of  the  railway 
company,  whose  duty  it  was  to  remove  the  poles,  says:  ^TV^ith  one  ex- 
ception, the  declarations  of  Painter  to  Breckenridge,  the  admission  of 
which  is  complained  of  in  the  second  assignment  of  error,  were  properly 
admitted  in  evidence.  Painter  was  in  the  employ  of  the  defendant,  and 
the  testimony  shows  that  he  was  its  agent,  charged  with  the  duty  of 
removing  plaintiff's  poles  from  the  right  of  way.  His  declarations  were 
about  a  matter  in  the  scope  of  his  authority  and  before  the  transaction 
to  which  they  referred  was  completed.  They  tended  to  show  that  de- 
fendant's officers  or  agents  claimed  that  the  line  was  partly  on  defend- 
ant's right  of  wav,  and  that  they  had  determined  to  remove  the  poles/* 

In  Missouri,  K.  &  T.  By.  Co.  v.  Bussell,  88  S.  W.  Sep.,  380,  where 
the  womout  and  defective  condition  of  the  engine  which  resulted  in 
delay,  etc.,  was  an  issue  the  plaintiff  was  permitted  to  testify,  "that  at 
Muenster,  he  asked  the  conductor  why  he  started  out  with  that  engine^ 
and  he  replied  that  he  had  to  go  with  whatever  they  started  out 
with,  and  admitted  that  he  knew  that  he  could  not  get  far  with  it." 
It  was  objected  to  on  the  ground  that  the  statements  of  the  conductor 
was  hearsay.  The  court  said:  ^TV^e  are  inclined  to  think  that  this 
assignment  is  not  well  taken.  The  conductor  was  the  agent  of  the 
defendant  in  charge  of  the  train  when  he  made  the  statement,  and  his 
knowledge  of  the  condition  of  the  engine  when  it  started  out,  it  seems 
to  us,  was  the  knowledge  of  the  principal,  and  his  admission  that  he 
knew  the  condition  of  the  engine  was  admissible  in  evidence  as  an  ad- 
mission against  interest."  Citing  the  following  cases:  Texas  &  P. 
Telephone  Co.  v.  Prince,  82  S.  W.  Bep.,  327;  Cooper  v.  Britton,  74 
S.  W.  Bep.,  91;  Standefer  v.  Aultman,  78  S.  W.  Bep.,  562;  Plotz  v. 
Miller,  61  S.  W.  Bep.,  176. 

To  show  the  application  of  these  authorities  we  mention  the  following 
facts:  As  before  said,  Piegle  was  the  superintendent  of  appellant's 
electric  lines,  that  is,  he  had  the  control  and  supervision  of  seeing  that 
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the  lines  were  properly  erected  and  kept  in  proper  order  and  condition ; 
and  this  duty  applied  to  all  the  appliances  that  were  used  and  necessary 
to  be  used  in  the  use  and  operation  of  the  electric  lines.  It  was  Fiegle's 
duty  to  inspect  the  lines  and  appliances^  and  supply  whatever  might  be 
necessary,  and  to  remove  any  defective  appliances  and  to  repair  any  con- 
dition that  needed  it.  The  evidence  shows  that  Fiegle,  a  short  while 
after  the  accident,  went  to  the  scene  of  the  accident,  evidently  for  the 
purpose  of  inquiring  into  and  ascertaining  the  nature  of  the  accident 
and  cause  thereof,  and  was  there  on  the  ground  when  this  declaration 
and  statement  was  made  for  this  purpose;  and  with  the  further  object 
of  repairing  and  removing  whatever  condition  might  be  found  to  be 
defective,  and  to  make  such  repairs  as  might  be  necessary.  The  state- 
ment was  made  to  Bierce,  who  was  interested  in  the  matter  of  seeing 
that  the  lights  and  the  wires  were  kept  in  proper  condition,  for  the 
reason  that  he  was  at  the  time  an  engineer  in  the  employ  of  the  Austin 
Ice  &  Bottling  Works.  Fiegle  stated  that  the  transformer  would  have 
to  be  removed,  and  that  they  would  have  to  use  (referring  to  the  bottling 
works)  some  other  lights.  When  he  made  this  statement  he  was  acting 
as  superintendent;  he  was  there  for  the  purpose  of  seeing  what  the 
defect  was.  When  he  supposed  that  he  had  discovered  it,  he  informed  the 
people  who  were  interested  in  the  matter  that  the  transformer  would 
have  to  be  removed,  and  that  they  would  have  to  use  some  other  kind  of 
hghts.  He  was  then  in  the  discharge  of  his  duty,  and  his  conduct  and 
statement  explanatory  of  what  followed  was  admissible.  A  short  time 
after  ihe  statement  was  made^  he  did  cause  the  transformer  to  be  re- 
moved. 

The  verbal  act,  to  make  it  admissible  as  a  part  of  the  res  gestae,  need 
not  solely  be  predicated  upon  a  physical  act  that  is  then  at  that  time 
being  performed.  The  act  may  consist  in  a  statement,  or  the  statement 
may  accompany  conduct  or  explain  conduct  which  would  not  amount  to  a 
physical  act;  and  the  declarations  so  made  may  relate  to  a  condition 
abieady  existing  which  is  within  the  knowledge  of  the  declarant  and 
about  and  concerning  which  he  is  then  charged  with  the  performance  of 
some  duty.  The  question  is  whether  he  had  the  authority  and  the  right, 
and  whether  it  was  his  duty  at  that  particular  time  to  make  the  state- 
ment that  was  made.  It  was  his  duty,  or,  in  other  words,  it  was  the 
duty  of  the  Water  &  Light  Comimission,  to  furnish  the  bottling  works 
with  electric  lights ;  and  when  Fiegle  appeared  upon  the  scene  and  hav- 
ing the  authority  as  he  did  to  cut  off  the  lights,  or  to  remove  the  appli- 
ances which  furnished  the  same,  it  was  not  only  his  right  but  it  was  his 
duty  to  inform  those  connected  with  the  bottling  works  of  his  purpose 
and  intention  to  do  so.  His  conduct  in  doing  that  thing  was  official, 
and  whatever  he  stated  in  connection  with  the  performance  of  that  duty 
would  be  admissible. 

2.  The  statement  of  one  in  a  position  to  know,  at  the  time  of  the 
act  OP  near  thereto,  spontaneously  made  without  design,  that  character- 
izes and  explains  the  act,  is  admissible.  *The  coincident  rule,"  that  is, 
that  the  declarations  or  admissions  must  be  strictly  contemporaneous 
with  the  act,  which  obtains  in  some  jurisdictions,  does  not  prevail  in 
this  State.  (International  &  G.  N.  E.  R.  Co.  v.  Anderson,  82  Texas,  517.) 
Vol.  XLII.  Civil— 2. 
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The  tendency  of  the  later  cases  in  the  United  States  is  to  regard  the 
mere  point  of  time  as  less  material^  and  to  treat  the  declarations  and 
admissions  as  admissible  if  they  spring  from  the  transaction  in  contro- 
versy, and  tend  to  qualify,  characterize  or  explain  it,  and  are  voluntary 
and  spontaneous,  and  are  made  at  a  time  so  near  as  to  preclude  the  idea 
of  deliberate  design.  According  to  the  doctrine  of  these  cases,  each 
transaction  is  to  be  judged  by  its  own  peculiar  facts  without  conclusive 
regard  to  a  fixed  interval  of  time,  and  with  more  regard  to  the  question 
whether  the  declaration  or  admission  seems  to  have  been  voluntarily  and 
spontaneously  made  under  the  immediate  influence  of  the  principal 
transaction,  and  are  so  connected  with  it  as  to  characterize  or  explain 
it.  (1  Greenleaf,  sec.  108;  Keyser  v.  Chicago  Ry.,  33  N.  W.  Sep., 
867;  Travelers'  Insurance  Co.  v.  Mosely,  8  Wall.,  397;  24  Am.  &  Eng. 
Ency.  Law,  660  to  690;  Meacham  on  Agency,  sec.  716;  International  & 
6.  N.  Ry.  V.  Anderson,  supra.) 

Gulf,  Colorado  &  Santa  Fe  Ry.  Co.  v.  Pierce,  7  Texas  Civ.  App.,  600, 
was  a  case  where  a  brakeman  was  charged  with  the  duty  of  opening  and 
closing  a  switch  at  the  time  of  the  accident,  which  resulted  from  the 
failure  of  the  brakeman  to  perform  this  duty,  and  afterwards  he  stated 
that  he  had  opened  the  switch  and  then  gone  to  sleep.  The  statement 
was  held  admissible. 

In  Missouri,  K.  &  T.  Railway  v.  Vance,  41  S.  W.  Rep.,  169,  within 
fifteen  or  twenty  minutes  after  the  accident,  one  of  the  engineers  of  the 
two  trains  that  collided,  and  when  the  parties  were  present  at  the  scene 
of  the  accident,  made  a  statement  and  declaration  to  the  effect  that  he 
could  not  stop  his  train  because  the  brakes  would  not  work,  as  the  air 
between  the  tender  and  the  baggage  car  was  cut  off,  we  held  the  state- 
ment res  gestae,  and  therefore  admissible. 

Kenney  v.  The  State,  9  Texas  Ct.  Rep.,  889,  is  a  case  which  cites 
other  cases  showing  that  statements  made  as  late  as  fifteen  or  thirty 
minutes,  and  some  later,  relative  to  the  act  and  the  cause  thereof,  were 
admissible  as  res  gestae,  provided  they  were  spontaneous  and  made  under 
such  circumstances  as  to  preclude  the  idea  of  design. 

In  DeWalt  v.  Houston,  E.  &  W.  T.  Railway,  22  Texas  Civ.  App., 
408,  a  material  statement  made  by  a  brakeman  five  minutes  after  the 
accident  was  held  admissible. 

In  San  Antonio  &  Aransas  Pass  Railway  Co.  v.  Gray,  95  Texas,  428, 
a  statement  by  the  engineer  about  six  minutes  after  the  accident,  "that 
he  came  near  running  over  a  party  down  there,*'  which  referred  to  plain- 
tiff, was  held  admissible. 

It  is  needless  to  quote  from  other  authorities,  but  of  the  great  number 
upon  this  subject,  we  refer  to  Keyser  v.  Chicago,  etc.,  Ry.  Co.  and 
Travelers'  Ins.  Co.  v.  Mosely,  supra;  O'Connor  v.  Chicago,  M.  &  St.  P. 
Ry.,  6  N.  W.  Rep.,  481 ;  Hermes  v.  Chicago  &  N.  W.  Ry.  Co.,  27  Am. 
St.  Rep.,  69;  Hanover  Railway  v.  Coyle,  55  Pa.  St.,  402;  Hooker  v. 
Chicago,  M.  &  St.  P.  Ry.  Co.,  76  Wis.,  642. 

Now,  applying  the  last  rule  to  the  facts,  we  find  that  Fiegle,  as  soon 
as  he  heard  of  the  accident,  immediately  went  to  the  scene  of  the  accident, 
as  before  stated,  for  the  purpose  evidently,  of  ascertaining  who  was  hurt 
and  how  the  party  was  hurt,  and  the  nature  and  extent  of  his  injuries 
and  the  cause  thereof.    He  arrived  upon  the  scene  within  fifteen  minutes 
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of  the  accident,  and  in  about  five  minutes  thereafter  he  made  the  state- 
ment and  declaration  that  is  objected  to.  It  was  his  duty  to  know  of  the 
condition  of  the  transformer,  as  he  was  required,  as  the  testimony  shows, 
to  inspect  that  and  the  appliances  relating  to  tho  electric  system.  The 
plaintiff  was  present  at  the  time,  and  he  made  the  statement  in  the 
presence  of  the  plaintiff.  The  statement  was  evidently  spontaneous; 
or,  in  other  words,  it  can  not  be  said  that  it  was  not.  It  was  made  when 
he  was  there  in  the  performance  of  his  duty,  at  a  time  when  he  thought 
that  he  understood  the  situation,  and  at  a  time  when  he  evidently  be- 
lieved that  he  knew  what  was  the  cause  of  the  accident;  and  clearly, 
there  was  no  purpose  or  object  upon  his  part  to  designedly  make  a  false 
statement  about  the  matter.  He  was  then  in  the  employ  of  the  city 
and  was  supposed  to  be  faithful  to  the  interests  of  his  master;  and  it 
can  not  be  assumed  that  he  would  knowingly  and  intentionally  make  a 
false  statement  against  his  master's  interest.  The  statement  made  could 
not  be  regarded  as  for  the  purpose  of  relieving  his  master,  because  what- 
ever effect  could  be  given  to  it  would  be  against  the  interest  of  his 
master.  It  is  evident  that,  after  viewing  and  seeing  the  injured  man 
and  the  situation,  he  then  reached  the  conclusion  as  to  what  was  the 
cause  or  supposed  cause  of  the  accident,  and  as  the  expression  of  his 
inmost  thoughts,  the  statement  was  spontaneously  made. 

For  both  of  the  reasons  stated,  we  are  of  the  opinion  that  the  evidence 
objected  to  was  admissible. 

There  are  some  other  objections  urged  to  the  charge  of  the  court  in 
submitting  the  issue  to  the  jury  as  to  the  duty  of  the  appellant  to 
inspect  the  electric  lines,  in  order  to  ascertain  if  dangerous  conditions 
existed.  Whatever  doubt  there  might  be  as  to  the  rule  of  law  upon  this 
question,  we  are  clearly  of  the  opinion  that  the  court  was  justified  in 
tiie  instruction  by  reason  of  the  evidence  bearing  upon  that  question. 
There  can  be  no  doubt  that  the  evidence  of  Fiegle  shows  clearly  that  it 
was  his  duty  to  inspect  or  to  have  inspected  the  electric  wires  and  ap- 
pliances. There  are  authorities  to  the  effect,  whether  they  will  apply  to 
a  municipal  corporation  may  be  a  question,  that  either  a  high  degree  of 
care  or  the  exercise  of  ordinary  care  must  be  used  in  guarding  and  pro- 
tecting the  public  against  dangerous  agencies,  such  as  electric  wires. 
(10  i&i.  and  Eng.  Ency.  Law,  872.)  If  such  duty  would  exist  as  ap- 
plied to  a  municipal  corporation,  the  question  would  then  arise  as  to 
how  that  rule  would  be  affected  by  the  application  of  another  rule  to 
the  effect  that  the  city  can  only  be  held  liable  after  notice  of  defect, 
either  actual  or  constructive;  and  on  the  subject  of  a  charge  upon  the 
question  as  to  actual  or  constructive  notice  affecting  the  city,  we  refer 
to  the  ease  of  Dallas  v.  Jones,  93  Texas,  46. 

As  cases  having  some  bearing  on  the  question  as  to  whether  a  city 
should  be  charged  with  the  duty  of  inspection,  or  the  exercise  of  ordinary 
care  to  keep  its  public  utilities  in  proper  condition,  see  Dallas  v.  Jones, 
supra;  Dallas  v.  Moore,  74  S.  W.  Rep.,  97;  Davis  v.  City  of  Austin, 
22  Texas  Civ.  App.,  461,  54  S;  W.  Rep.,  927;  City  of  Fort  Worth  v. 
Johnson,  84  Texas,  140;  Klein  v.  Dallas,  71  Texas,  285.  But,  however, 
as  said  before,  it  is  not  necessary  in  this  case  that  we  should  pass  upon 
the  law  bearing  upon  this  subject ;  because,  as  we  construe  the  evidence, 
the  court  properly  charged  upon  the  question  of  the  duty  to  inspect  and 
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to  exercise  ordinary  care  to  repair.  The  evidence  in  the  record  on  this 
question  can  be  given  no  other  construction. 

The  court  in  the  ninth  subdivision  of  its  charge  instructed  the  jury 
that  if  they  believed  from  a  preponderance  of  the  evidence  that  after 
the  electrical  storm  of  the  29th  and  30th  days  of  July,  1903,  the  defend- 
ants and  their  agents  and  employes  failed  to  use  ordinary  care  to  inspect 
the  appliances  and  fixtures  for  the  safe  and  prudent  conduct  and  opera- 
tion of  the  electrical  system  of  the  city  of  Austin;  and  further  find 
from  the  preponderance  of  the  evidence  that  by  the  use  of  ordinary  care 
they  could  have  discovered  the  condition  of  the  transformers  and  fixtures 
used  by  defendants  for  preventing  a  stronger  current  of  electricity  than 
was  necessary  from  entering  the  building  of  the  Austin  Ice  &  Bottling 
Works;  and  further  find  that  plaintiff  was  injured  as  a  repult  of  such 
negligence,  and  that  they  failed  to  repair  their  wires  after  an  electrical 
storm,  and  plaintiff  was  not  guilty  of  contributory  negligence,  then  to 
find  for  plaintiff.  We  have  not  attempted  literally  to  copy  the  charge, 
biit  merely  to  present  some  of  its  main  features,  in  order  to  show  that 
the  court  placed  the  duty  upon  the  defendants,  under  the  evidence,  to  in- 
spect and  to  exercise  ordinary  care  after  the  storm  to  ascertain  the  de- 
fective condition. 

In  the  tenth  subdivision  of  the  charge  the  jury  was,  in  effect,  in- 
structed that  it  was  the  duty  of  the  defendants  to  use  ordinary  care  to 
inspect  and  select  and  to  place  as  proper  and  safe  a  transformer  on  its 
electric  light  line,  which  conducted  electricity  into  the  Austin  Ice  & 
Bottling  Works  as  the  nature  and  danger  of  the  electric  light  system 
permitted;  and  if  you  find  from  a  preponderance  of  the  evidence  that 
the  transformer  which  conducted  the  electricity  into  the  building  of  the 
Austin  Ice  &  Bottling  Works  was  not  a  safe  and  proper  transformer  to 
perform,  and  that  it  did  not  properly  perform  the  duties- for  which  it 
was  manufactured  and  used ;  and  they  further  find  from  a  preponderance 
of  the  evidence  that  the  defendants,  their  agents  and  employes  who 
placed  the  transformers  on  the  line  of  electric  light  which  conducted 
electricity  into  the  Austin  Ice  &  Bottling  Works,  or  that  they  could  have 
discovered  by  the  use  of  ordinary  care  that  said  transformer  was  not  safe 
and  proper,  etc.,  to  perform,  and  that  it  would  not  properly  perform 
the  duties  for  which  it  was  placed  on  the  electric  light  wires  of  defend- 
ant, and  prevent  a  stronger  current  of  electricity  than  was  necessary 
from  entering  the  building  of  the  Austin  Ice  &  Bottling  Company ;  and 
you  further  find  from  a  preponderance  of  the  evidence  tiiat  plaintiff  was 
injured  as  alleged  in  his  petition,  and  the  injuries  were  caused  by  the 
negligence  of  the  defendants,  their  agents  or  employes,  in  not  using 
ordinary  care  to  inspect  and  select  and  place  as  proper  and  safe  a  trans- 
former on  its  line  of  electric  light,  which  conducted  electricity  into  the 
Austin  Ice  &  Bottling  Works  as  the  nature  and  danger  of  said  electric 
light  system  permitted;  and  you  further  find  from  a  preponderance  of 
the  evidence  that  such  negligence  was  the  direct  and  proximate  cause 
of  th^  injuries  to  plaintiff,  as  alleged  in  his  petition ;  and  further  find 
from  the  evidence  in  this  case,  that  the  plaintiff  himself  was  not  guilty 
of  contributory  negligence,  which  contributed  directly  and  proximately 
to  such  injury,  then  you  will  find  a  verdict  for  the  plaintiff  on  this 
issue.    But  unless  you  so  find,  you  will  return  a  verdict  for  the  defend- 


1906,]  City  of  Austin  v.  Nuohols.  21 

ants  on  this  issue.  And  on  this  issue  you  are  further  instructed  that  if 
you  believe  from  the  evidence  that  the  transformer  which  was  to  control 
the  amount  of  electricity  which  went  into  the  Austin  Ice  &  Bottling 
Works  plant  was  a  safe  and  proper  transformer,  and  not  defective  until 
after  the  storm  a  few  days  before  the  injuries  to  plaintiff,  if  any,  but 
that  the  said  defect  in  said  transformer,  if  any,  was  caused  and  produced 
by  the  storm,  a  few  days  previous  to  the  alleged  injury  to  plaintiff,  you 
will  return  a  verdict  for  the  defendants  on  this  issue,  as  there  is  no 
evidence  that  the  defendants  had  any  notice  of  any  defect,  if  any  there 
was,  caused  to  said  transformer  by  said  storm  or  storms  before  the 
injuries  herein   complained  of." 

This  latter  portion  of  the  charge  just  quoted  is  in  conflict  with  what 
we  understand  to  be  the  issue  submitted  in  subdivision  9  of  the  charge. 
The  latter  subdivision  is  predicated  upon  the  theory  that  it  was  the 
duty  of  the  appellants,  through  their  foreman,  after  the  electric  storm 
(and  there  was  only  one  such  storm),  to  exercise  ordinary  care  to  in- 
spect the  electric  wires  and  appliances,  and  if  by  inspection  they  could 
have  discovered  the  defect  in  the  transformer,  and  they  permitted  it  to 
remain  in  that  condition,  and  thereby  the  injury  resuited,  the  plaintiff 
could  recover.  The  instruction  given  in  the  latter  part  of  subdivision 
10  is  to  the  effect  that  if  the  defect  in  the  transformer  did  not  occur 
until  after  the  storm,  and  the  same  was  caused  and  produced 'by  the 
storm  a  few  days  previous  to  the  time  that  the  plaintiff  sustained  his 
injuries,  then  to  return  a  verdict  in  favor  of  the  defendants,  on  the 
ground  that  they  had  no  notice  of  any  such  defect. 

If  the  court  was  correct  in  submitting  the  issue  to  the  jury,  and  which 
we  are  inclined  to  think  was  the  case,  that  defendants  were  charged 
with  the  exercise  of  ordinary  care  to  inspect  after  the  storm,  in  order 
to  ascertain  if  defects  existed,  it  necessarily  follows  that,  if  such  duty 
existed,  they  would  be  charged  with  notice  of  what  defects  that  could 
have  been  discovered  by  the  exercise  of  ordinary  care.  It  requires  no 
argument  to  demonstrate  the  proposition  that  if  the  defective  condition 
arose  by  reason  of  the  storm,  and  the  defendants  had  no  notice  of  such 
condition,  a  peremptory  instruction  for  this  reason,  in  their  favor, 
would  be  in  conflict  with  the  issue  submitted  in  subdivision  9.  We 
merely  call  attention  to  this  discrepancy  between  the  two  charges,  which 
will  doubtless  be  corrected  upon  another  trial. 

We  have  given  the  evidence  very  careful  consideration,  and  have 
reached  the  conclusion  that  the  judgment  below  ought  to  be  reversed 
and  the  cause  remanded,  for  the  reason  that  the  testimony  is  not  suffix 
cient  to  authorize  the  submission  to  the  jury  of  the  issue  as  to  an  orig- 
inal defect  in  the  transformer.  Subdivision  10  of  the  charge,  as  one  of 
the  grounds  of  negligence,  submitted  the  question  to  the  jury  as  to 
whether  or  not  the  transformer  was  originally  defective  when  put  in; 
or,  in  other  words,  whether  it  was  the  proper  kind  of  a  transformer, 
that  could  safely  be  expected  to  perform  the  service  for  which  the  trans- 
former was  intended  to  be  used ;  and  also  the  issue  as  to  whether  or  not 
the  transformer  became  defective  prior  to  the  time  of  the  electric  storm. 
After  the  transformer  had  been  removed,  on  one  side  of  it  a  defective 
condition  was  found  to  exist,  but  when  that  occurred  the  evidence  does 
not  definitely  show.    But  from  the  use  of  the  transformer,  and  the  sat- 
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isfaction  it  gave  prior  to  the  electric  storm,  the  weight  of  the  evidence 
tends  to  show  that  whatever  defect  there  was  was  produced  by  the  storm. 
There  is  nothing  in  the  record,  independent  of  the  statement  and  ad- 
mission of  Fiegle,  as  testified  to  by  the  witness  Bierce,  which  we  held  to 
be  admissible,  and  as  set  out  in  discussing  the  first  assignment  of  er- 
ror, with  reference  to  any  defect  whatever  in  the  transformer,  except 
the  defects  that  were  found  in  it  after  it  was  removed.  Fiegle  said  that 
the  transformer  was  an  old-style  transformer,  and  that  if  the  fuse  was 
burned  out  the  electricity  would  arc  over  without  any  fuse  in  there; 
and  he  said  that  there  were  seven  or  eight  in  addition — that  they  had 
sent  to  Chicago  for  new  ones  to  replace  them. 

We  gather  from  the  evidence  that  the  transformer  had  been  put  in  a 
few  years  prior  to  the  time  of  the  accident,  and  had  been  in  continuous 
use;  and  there  is  no  testimony  in  the  record  tending  to  show  that,  prior 
to  the  electrical  storm  which  occurred  a  few  days  before  the  accident, 
the  transformer  was  defective,  or  failed  to  perform  the  services  ex- 
pected of  it.  The  mere  fact  that  it  was  old  style  did  not  tend  to  estab- 
lish the  fact  that  it  was  defective  when  originally  put  in,  or  that  it 
became  defective  before  the  storm.  The  information  conveyed  by  that 
expression  would  simply  mean  that  there  were  later  styles  which  might 
perform  the  service  more  satisfactorily  and  in  a  better  way.  But  the 
fact  that  it  was  an  old-style  transformer  when  first  placed  in  use,  and 
so  continued,  would  not  be  satisfactory  evidence  that  the  city  or  the 
water  and  light  commission  were  guilty  of  negligence  in  originally  put- 
ting in  use  the  transformer  and  continuing  its  use. 

For  the  error  of  the  court  in  submitting  this  issue  to  the  jury,  the 
judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


International  and  Great  Northern  Railroad  Company  v.  Sor- 
TERo  Gonzales  et  al. 

Decided  February  14,  1906. 

Charsre— Physical  Sniferlnsr — ^Pleadin? — ^Evidence. 

'  When  the  pleading  alleged  that  by  the  refusal  of  the  conductor  to  permit 
a  passenger  holding  a  ticket  to  board  the  defendant's  train  he  was  greatly 
distressed  and  humiliated,  but  there  was  no  evidence  of  any  physical  hurt,  it 
was  error  to  submit  physical  pain  as  one  of  the  elements  of  damage  for  which 
recovery  could  be  had,  even  though  the  pleading  should  be  considered  sufficient 
therefor. 

Appeal  from  the  County  Court  of  Falls  County.  Tried  below  before 
Hon.  D.  H.  Boyles. 

Martin  &  Martin,  for  appellant. — This  charge  is  erroneous  and  pre- 
judicial to  defendant,  because  "physical  pain"  is  submitted  to  the  jury 
as  one  of  the  elements  of  damage  when  there  was  no  pleading  or  evidence 
to  warrant  it.  Western  U.  Tel.  Co.  v.  Drake,  29  S.  W.  Rep..  919; 
Texas  &  Pac.  Bv.  v.  Averv,  33  S.  W.  Eep.,  705;  Texas  &  Pac.  Ry.  v. 
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Wisenor,  66  Texas,  675 ;  HouBton  &  T.  C.  Ry.  v.  Gilmore,  62  Texas, 
391;  Byrnes  v.  Morris,  53  Texas,  219;  DeGarca  v.  Galvan,  65  Texas, 
55. 

Wm.  Shelion  and  Rice  &  Bartlett,  for  appellee. — ^Where  there  is  no 
such  issue  as  "physical  pain*'  pleaded,  and  no  evidence  is  oflEered  rela- 
tive thereto,  a  clause  of  the  court's  charge  grouping  "physical  pain'' 
with  other  causes  of  action  properly  pleaded,  for  which  they  might  re- 
cover, if  error,  is  abstract  error,  and  is  therefore  harmless.  Breneman 
V.  Kilgore,  35  S.  W.  Rep.,  204 ;  International  &  G.  N.  Ry.  Co.  v.  Sat- 
terwhite,  19  Texas  Civ.  App.,  171,  47  S.  W.  Rep.,  41. 

KEY,  Associate  Justice. — Sotero  Gonzales  and  his  wife  brought 
this  suit  against  the  railroad  company  to  recover  damages  because  a  con- 
ductor on  one  of  appellant^s  trains  refused  to  permit  them  to  board  the 
train  and  ride  from  Marlin  to  Mart,  they  having  tickets  entitling  them 
to  such  transportation.  From  a  verdict  and  judgment  for  the  plain- 
tiffs the  defendant  has  appealed. 

We  sustain  the  fifth  assignment  of  error,  which  complains  of  the 
paragraph  of  the  court's  charge  relating  to  the  measure  of  damages, 
in  that  it  authorizes  a  recovery  for  physical  pain  and  mental  suffering 
of  both  the  plaintiffs,  the  contention  being  that  there  is  no  allegation 
in  the  plaintiffs'  petition  authorizing  proof  of  physical  pain,  no  evi- 
dence whatever  tending  to  show  that  either  plaintiff  suffered  such  pain, 
and  none  tending  to  show  that  Mrs.  Gonzales  suffered  any  mental  pain. 
The  petition  alleges  that,  by  reason  of  the  wrongful  conduct  complained 
of,  the  plaintiffs  were  put  to  great  inconvenience  and  annoyance,  and 
were  greatly  distressed  and  humiliated.  The  word  "distressed"  has 
application  to  physical  as  well  as  mental  suffering,  and  it  may  be  that 
the  petition  presented  the  issue  of  physical  pain.  However,  there  is 
no  testimony  tending  to  show  that  any  such  injury  was  sustained,  and 
for  that  reason  it  was  error  to  submit  that  question  to  the  jury.  As  a 
general  rule,  it  is  held  to  be  reversible  error  to  submit  to  the  jury  an 
issue  not  raised  by  the  pleadings  and  evidence.  (Byrnes  v.  Morris,  53 
Texas,  219;  De  Garca  v.  Galvan,  55  Texas,  55;  Houston  &  T.  C.  Ry. 
Co.  V.  Gilmore,  62  Texas,  391 ;  Texas  &  Pac.  Ry.  Co.  v.  Weisnor,  66 
Texas,  675.)  While  there  may  be  exceptions  to  this  rule,  we  think  this 
case  belongs  within  the  general  rule,  and  that  the  judgment  should  be 
reversed  on  account  of  the  error  in  the  charge. 

Pretermitting  any  opinion  as  to  the  merits  of  the  case  as  developed 
by  the  testimony,  we  overrule  all  other  assignments  of  error  presenting 
questions  of  law. 

For  the  error  pointed  out,  the  judgment  is  reversed  and  the  cause  re- 
manded. 

Reversed  and  remanded. 
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Etta  M.  Bregk  v.  C.  H.  Coffield  et  al. 

Decided  February  14,  1906. 

1. — Commnnlty  Property — SnryiYor-nJudgment. 

A  judgment  awarding  a  recovery  of  a  named  sum  against  the  surviving 
wife  of  the  maker  of  a  note  sued  on,  though  it  directs  execution  to  issue  against 
the  community  estate  of  her  and  her  husband,  is  a  personal  judgment  against 
such  surviving  wife,  authorizing  execution  for  its  amount  against  her  prop- 
erty; it  is  not  supported  by  allegations  in  the  petition  that  the  husband  died 
intestate  and  that  there  was  no  administration  or  necessity  of  administration 
upon  his  estate  which  had  gone  into  the  hands  of  the  wife;  to  authorize  such 
judgment  the  petition  should  show  the  value  of  the  property  which  came  to  her. 

2. — Judgment — ^Process — Control  by  Court. 

The  court  rendering  a  judgment  has  power,  at  a  subsequent  term,  to  direct 
process  to  enforce  it,  and,  if  the  judgment  rendered  against  a  surviving  wife 
on  a  community  debt  was  a  personal  one,  it  could  later  award  execution  against  * 
her  personally,  though  the  original  judgment  only  directed  its  issuance  against 
the  community  property. 

Error  from  the  District  Court  of  Travis  County.  Tried  below  be- 
fore Hon.  George  Calhoun. 

Cochran  &  Penn,  for  plaintiff  in  error. — The  death  of  Joseph  Breck 
being  alleged,  it  was  necessary  to  have  given  a  description  of  the  prop- 
erty and  shown  that  the  same  was  within  the  jurisdictioii  of  the  court, 
and  to  have  claimed  and  sought  to  have  enforced  a  lien  against  the  spe- 
cific property  taken  possession  of  by  the  plaintiff  in  error,  and  which 
was  subject  to  the  payment  of  his  debts,  and  unless  the  petition  con- 
tained all  of  these  necessary  features  no  cause  of  action  was  therein 
alleged  against  the  plaintiff  in  error.  Blinn  v.  McDonald,  92  Texas, 
604;  Dunlap  v.  Southerlin,  63  Texas,  38. 

Jno  W.  Brady  and  Wallace  &  Camp,  for  defendants  in  error. — A  pe- 
tition against  the  surviving  wife  alleging  that  the  husband  died  intes- 
tate, that  there  was  no  administration  on  his  estate,  that  he  left  an  es- 
tate which  is  in  the  possession  and  control  of  such  surviving  wife,  and 
praying  for  a  judgment  against  such  surviving  w^fe,  and  for  execution 
against  the  community  property,  will  support  a  judgment  against  such 
survivor  by  default,  as  against  the  community  propertv.  Eev.  Stats., 
art.  2220;  Ross  v.  O'Neil.  45  Texas,  669;  Wall  v.  Clark,' 19  Texas,  326; 
1  Texas  App.  Civ.,  sec.  66 ;  Speer's  Law  of  Married  Women,  sees.  398, 
399,  and  authorities  there  cited. 

The  judgment  does  not  run  against  the  plaintiff  in  error  personally, 
or  against  the  separate  estate  of  Joseph  Breck,  deceased,  but  only 
against  the  community  estate  of  herself  and  her  said  husband  in  her 
possession. 

KEY,  Associate  Justice. — C.  H.  CoflSeld  instituted  this  suit  against 
the  Austin  Ice  &  Bottling  Company,  J.  P.  Hamer  and  Mrs.  Etta  M. 
Breck,  seeking  to  recover  the  amount  due  on  a  promissory  note.  When 
the  case  was  called  for  trial  the  plaintiff  dismissed  as  to  the  Austin 
Ice  &  Bottling  Coihpany,  and  the  other  defendants  having  failed  to  an- 
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swer,  took  a  judgment  by  default  against  them.  Mrs.  Breck  has  brought 
the  case  to  this  court  by  writ  of  error,  and  asks  a  reversal  of  the  judg- 
ment upon  several  assignments  of  error. 

We  sustain  the  third,  fourth  and  sixth  assignments  of  error,  which 
assert  that  the  plaintiff's  petition  failed  to  assert  any  cause  of  action 
against  Mrs.  Breck.  She  was  not  a  party  to  the  note  sued  on,  and  it 
was  sought  to  hold  her  liable  upon  averments  that  her  husband,  Joseph 
Breck,  who  was  a  guarantor  upon  the  note,  had,  since  its  execution, 
died;  that  there  was  no  administration  upon  his  estate,  and  no  neces- 
sity therefor,  and  that  Mrs.  Breck,  the  plaintiff  in  error,  **ha8  received 
and  is  in  possession  of  the  estate  and  assets  owned  by  the  said  Joseph 
Breck  at  the  time  of  his  death,  and  that  thereby,  and  premises  consid- 
ered, she  became  liable,  and  promised  to  pay  plaintiff  the  full  amount 
of  said  note,  according  to  its  legal  tenor  and  effect."  The  judgment 
recites  the  existence  of  the  facts  alleged  in  the  plaintiff's  petition,  and 
then  reads  as  follows: 

**It  is  therefore  considered,  ordered,  adjudged  and  decreed  by  the 
court  that  the  plaintiff,  C.  H.  Coffield,  do  have  and  recover  of  and  from 
the  defendant  J.  P.  Hamer,  individually,  and  the  defendant  Mrs.  Etta 
X.  Breck,  as  surviving  wife  and  widow  of  said  Joseph  Breck,  deceased, 
the  said  sum  of  twelve  hundred  and  ninety-five  and  eighteen  one- 
hundredths  dollars  ($1,295.18),  with  interest  thereon  from  this  date 
until  paid  at  the  rate  of  eight  percent  per  annum,  for  which  let  execu- 
tion issue  against  the  property  of  J.  P.  Hamer  and  against  the  com- 
munitv  estate  of  said  Joseph  Breck,  deceased,  and  the  defendant  Mrs. 
Etta  ?f.  Breck.'' 

As  the  petition  failed  to  allege  the  amount  or  value  of  the  property 
of  Joseph  Breck  now  in  the  possession  of  Mrs.  Breck,  it  did  not  au- 
thorize a  personal  judgment  against  her  for  any  sum.  CouUi^el  for 
the  defendant  in  error  attempt  to  answer  this  objection  with  the  propo- 
sition that  a  petition  against  a  surviving  wife,  alleging  that  the  hus- 
band died  intestate,  and  that  there  was  no  necessity  for  nor  adminis- 
tration upon  his  estate  which  bad  gone  into  the  hands  of  the  surviving 
wife,  vdll  support  a  judgment  against  her,  to  be  satisfied  out  of  the  com- 
munity property.  If  the  judgment  in  this  case  was  so  limited,  this 
answer  might  be  sufficient,  but  the  court  below  rendered  a  personal 
judgment  against  Mrs.  Breck  for  $1,295.18;  and,  as  we  construe  it,  that 
judgment  rests  against  her  separate  property  as  well  as  the  community 
estate  of  herself  and  her  deceased  husband.  If  it  had,  in  specific  terms, 
declared  that  a  surrender  by  her  of  all  of  the  community  property 
should  discharge  her  from  liability,  or  had  specifically  decreed  that  her 
separate  property  should  not  be  liable  for  the  debt,  perhaps  the  judg- 
ment could  be  sustained;  but  such  are  not  its  terms  and  purport.  An 
adjudication  of  the  rights  of  the  litigants,  as  presented  by  the  plead- 
ings, constitutes  a  final  judgment;  and  article  2324  of  the  Revised 
Statutes  makes  it  the  duty  of  the  clerk  to  issue  executions  for  the  en- 
forcement of  all  final  judgments.  Hence  it  would  seem  that  when  a 
moneyed  judgment  is  rendered  against  a  party  the  clerk  has  the  power, 
unless  the  judgment  itself  prohibits  him  from  so  doing,  to  issue  an 
execution  against  such  party  for  the  enforcement  of  the  judgment,  and 
the  mere  fact  that  the  judgment  directs  execution  to  issue  against  a 
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particular  fund  does  not  authorize  the  conclusion  that  it  was  intended 
to  prohibit  the  issuance  of  an  execution  as  in  other  cases. 

Furthermore,  when  a  court  has  rendered  a  judgment  fixing  the  rights 
of  the  parties,  it  has  the  power  at  a  subsequent  term  to  direct  the  issu- 
ance of  process  to  enforce  the  judgment.  (Smith  v.  Miller,  66  Texas, 
78.)  So  in  this  case,  the  court  having  rendered  judgment  against  Mrs. 
Breck  for  $1,295.18,  if  it  should  be  held  that  the  clerk  is  not  now  au- 
thorized to  issue  an  execution  against  her,  the  court  may  hereafter 
make  an  order  directing  the  issuance  of  such  process.  Also,  if  this 
judgment  remains  in  force,  no  reason  is  perceived  why  it  would  not 
constitute  a  valid  claim  against  Mrs.  Breck's  estate  after  her  death, 
and  to  be  paid  in  due  course  of  administration. 

We  rule  against  the  plaintiff  in  error  on  all  the  other  questions  pre- 
sented in  the  briefs;  but,  on  account  of  the  fundamental  error  referred 
to,  the  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Guaranty  Trust  Company  v.  R.  E.  Diltz. 

Decided  February  14,  1906. 

1. — Safe  Deposit  Company — ^Bailee  for  Hire— Liability  for  Loss. 

The  evidence  showed  that  there  were  only  two  keys  to  the  deposit  box, 
the  plaintiff  kept  one  and  the  company  the  other;  neither  key  alone  could 
open  the  box,  to  effect  this,  both  keys  must  be  used;  a  sum  of  money  deposited 
by  plaintiff  in  the  box  disappeared.  Held,  the  defendant  company  was  a 
bailee  for  hire^  and  all  plaintiff  had  to  show  was  the  deposit  in  the  box  and 
the  disappearance  of  the  same  therefrom,  in  order  to  make  a  prima  facie  case 
of  liability. 

2. — Immaterial  Neglisrenoe  of  Depositor. 

Upon  the  receipt  given  plaintiff  for  the  rental  of  box  were  endorsed  the 
following  regulations:  "Patrons  must  give  immediate  notice  to  the  company 
of  loss  of  keys.  ,  .  .  Patrons  will  register  every  time  they  enter  the  vault 
and  identify  themselves  to  the  satisfaction  of  the  company.  This  rule  is  made 
for  their  protection  as  well  as  ours.  .  .  .  All  authorizations  to  open  boxes 
must  be  in  writing,  duly  signed  and  witnessed,  and  the  person  presenting 
them  must  be  identified."  Plaintiff  lost  his  key  at  some  unknown  time  before 
discovery  of  loss  of  money.  Held,  not  such  negligence  as  would  relieve  com- 
pany from  liability  for  its  own  negligence. 

Appeal  from  the  County  Court  of  El  Paso.  Tried  below  before 
Hon.  Jos.  U.  Sweeney. 

Leigh  Clark  and  W.  M.  Peticolas,  for  appellant. — The  court  erred 
in  submitting  issues  to  the  jury  because,  as  a  matter  of  law,  the  plain- 
tiff was  guilty  of  contributory  negligence. 

Plaintiff's  allegations  that  defendant  had  abstracted  and  converted 
the  money  could  only  be  supported  by  direct  evidence ;  proof  that  plain- 
tiff had  put  three  hundred  dollars  ($300)  in  the  box  on  September  10, 
and  that  on  November  29,  upon  an  examination  of  the  box,  the  money 
was  gone,  might  possibly  be  sufficient  proof  to  give  rise  to  a  presump- 
tion of  negligence  on  the  part  of  defendant,  but  proof  that  defendant 
stole  the  money  must  have  been  by  direct  evidence,  and  no  presumption 
would  arise  of  its  having  abstracted  and  converted  the  money  from  the 


1906.]  Guaranty  Trust  Co.  v.  Diltz.  27 

facts  proven.  The  undisputed  testimony  being  that  the  box  could  only 
be  opened  by  the  use  of  two  keys,  it  follows  that,  unless  plaintiflf  had 
lost  his  key,  the  box  could  not  have  been  opened,  and,  if  plaintiflf  ever 
had  any  money  therein,  it  could  not  have  been  removed;  and  it  being 
the  undisputed  testimony  that  plaintiflf  did  lose  his  key,  he  was,  as  a 
matter  of  law,  guilty  of  contributory  negligence  that  precludes  his  re- 
covery. 

The  verdict  of  the  jury  was  contrary  to  the  evidence  in  this,  that  the 
plaintiflf  testified  that  the  money  was  in  the  box  on  the  10th  day  of  Sep- 
tember; that  he  took  his  key  and  put  it  in  a  bureau  drawer  at  his  house; 
and  the  testimony  further  showed  that  the  plaintiff's  key  was  found 
just  inside  the  defendant's  door  on  November  29,  and  that  it  took  two 
keys  to  open  the  box,  and  there  was  no  testimony  connecting  defendant 
with  bringing  plaintiflf's  key  to  defendant's  door. 

The  evidence  was  further  insufificient  to  support  the  verdict  in  this, 
that  there  was  no  proof  of  what  did  become  of  the  money,  and  the  facts 
proven  would  not  give  rise  to  a  presumption  of  want  of  ordinary  care. 
Browne  v.  Johnson,  29  Texas,  43. 

The  court  erred  in  his  definition  of  contributory  negligence,  in  which 
he  told  the  jury  that  contributory  negligence  was  negligence  not  only 
on  the  part  of  the  one  committing  the  injury,  but  also  upon  the  part  of 
him  upon  whom  the  injury  is  committed,  and  by  which  they  both  con- 
tribute thereto. 

The  court  erred  in  its  definition  of  ordinary  care,  having  told  the 
jury  in  its  charge  that  ordinary  care  is  that  degree  of  care  which  may 
be  reasonably  expected  of  a  person  in  the  situation  the  parties  held 
at  the  time  of  the  injury  or  damage,  if  any. 

The  court  erred  in  its  main  charge,  wherein  it  told  the  jury  that  the 
burden  of  proof  was  upon  the  plaintiff,  and  when  he  has  shown  that 
he  has  been  injured,  substantially  as  alleged,  that  the  same  was  caused 
by  reason  of  the  negligence  of  the  defendant,  the  burden  of  the  proof 
then  shifts  upon  the  defendant,  and  it  devolves  upon  the  defendant  to 
show  that  it  is  not  liable  for  the  loss  or  damage,  if  any,  by  reason  of 
the  contributory  negligence  of  the  plaintiflf. 

Proof  by  plaintiflf  that  he  deposited  money  in  defendant's  boxes  would 
raise  a  presumption  of  negligence  on  the  part  of  defendant,  but  such 
presumption  might  be  rebutted,  and  in  this  case  was  rebutted,  by  the 
testimony  in  the  case.    Claflin  v.  Meyer,  31  Am.  Eep.,  469. 

JAMES,  Chief  Justice. — This  action  was  brought  to  recover  of  ap- 
pellant the  sum  of  $300,  which  appellee  alleged  he  had  deposited  in  one 
of  appellant's  safe  deposit  boxes  in  its  vault,  and  which  disappeared 
therefrom.  Plaintiflf  testified  that  on  January  7,  1904,  he  and  J.  C. 
Baker  rented  the  box  for  one  year.  Upon  the  receipt  given  for  the 
rental  were  indorsed  the  regulations,  among  which  were:  "Patrons 
must  give  immediate  notice  to  the  company  of  the  loss  of  keys.  .  .  . 
Patrons  wall  register  every  time  they  enter  the  vault,  and  identify 
themselves  to  the  satisfaction  of  the  company.  This  rule  is  made  for 
their  protection  as  well  as  ours.  .  .  .  All  authorizations  to  open  boxes 
must  be  in  writing,  duly  signed  and  witnessed,  and  the  person  pre- 
senting them  must  be  identified.'^     He  testified  that  he  had  $300  in 
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the  box  on  September  10,  1904,  which  was  the  last  time  he  went  to  it 
before  the  time  he  found  the  money  was  gone,  which  was  on  November 
29.  There  were  only  two  keys  to  the  box ;  one  was  retained  by  the  com- 
pany in  its  office  and  the  other  was  given  to  this  plaintiff,  who  kept  it 
and  used  the  box,  exclusive  of  Baker,  who,  it  was  shown,  was  out  of  the 
country  on  and  after  September  10,  when  the  money  was  in  the  box 
according  to  plaintiflf^s  statement.  Neither  one  of  these  keys  was  capa- 
ble of  opening  the  box;  the  one  held  by  the  company  had  first  to  be 
used  in  thfe  lock,  and  then  the  one  kept  by  plaintiff  would  open  it. 
Plaintiff  kept  his  key  in  a  bureau  drawer  at  his  home,  and  on  the  morn- 
ing of  November  29  he  wanted  it,  and  found  it  gone.  He  immediately 
went  to  the  company's  oflBce  and  reported  the  fact,  and  the  young  man 
then  in  charge  of  the  office  said :  "I  suppose  weVe  got  it  here.'*  Plain- 
tiff asked:  ^^ow  came  you  to  get  it  in  your  possession ?'*  He  said: 
"The  porter  found  it  right  on  the  inside  of  the  screen  there  in  the  door 
entering  the  building  from  San  Antonio  Street.  The  porter  picked  it 
up  lying  there."  Plaintiff  asked:  "How  long  has  it  been?'*  and  he  said 
ten  days  or  two  weeks  (the  young  man,  Hapgood,  testified  it  was  about 
five  days).  That  he  and  the  young  man  then  went  to  the  box.  It  was 
locked.  The  young  man  took  his  key  and  opened  it  half  way,  then 
plaintiff  opened  it  with  his  key.  The  box  was  empty.  "This  young  man 
said  he  did  not  know  how  it  could  occur;  he  says  no  chance  of  anyone 
getting  in  there.  We  talked  a  little  while,  and  he  says,  TTou  wait  un- 
til Mr.  Ordenstein  comes.'  He  says,  *He  will  be  down  pretty  soon.*  I 
went  out  and  returned  in  a  short  time,  and  the  old  gentleman  was  there. 
When  I  came  back  he  began  to  upbraid  me  about  losing  my  key.  I 
told  him  I  thought  I  was  as  careful  as  could  be ;  I  tried  to  take  care  of 
it;  some  way  I  lost  it.  I  says,  'How  come  you  in  possession  of  it?'  He 
never  did  answer  me  that  question.  I  says,  'How  long  have  you  had  the 
key?'  He  says,  Tour  or  five  days.'  The  young  man  who  first  gave  me 
the  key  says  maybe  I  let  some  one  to  the  box  I  shouldn't.  I  went  into 
the  vault  and  unlocked  the  box  the  second  time,  and  he  took  the  box 
out  and  shook  it  himself  to  see  if  anything  in  it.  We  came  back  to  the 
main  office  below.  The  vault  is  upstairs.  I  says,  'What  you  going  to 
do  about  it?'  He  says,  'We  can't  do  anything.'  He  says,  'You  lost  the 
key.'" 

We  believe  it  is  not  necessary  to  detail  the  other  evidence  further, 
except  that  of  Mr.  Hapgood,  to  the  effect  that  neither  the  plaintiff  nor 
anyone  else  could  have  had  access  to  the  box  without  the  assistance  of 
the  defendant,  "or  without  the  use  of  the  keys  exclusively  under  the 
control  and  in  the  possession  of  said  defendant.  I  do  not  know 
whether  it  was  my  duty  or  the  duty  of  the  defendant  to  keep  a  record 
of  anyone  visiting  the  vault;  but  I  do  know  that  a  record  was  always 
kept  when  the  renter  was  unknown.  Authorization  to  open  said  box 
should  have  been  given  in  writing,  but  to  my  knowledge  there  was  none 
ever  given  by  either  J.  C.  Baker  or  B.  E.  Diltz.  By  turning  to  the  rec- 
ords we  could  have  ascertained  to  whom  the  key  belonged,  but  I  never 
thought  about  the  matter  again  until  Mr.  Diltz  came  in.  I  think  it 
was  four  or  five  days  after  the  key  was  found  before  Mr.  Diltz  came  to 
the  office.  Many  persons  might  have  had  access  to  the  box  without  my 
knowledge." 
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It  is  contended  by  appellant  that  plaintiff  was  guilty  of  contributory 
negligence,  as  a  matter  of  law,  barring  any  recovery  in  this  case,  be- 
cause he  lost  his  key.  Also,  that  there  was  no  evidence  of  negligence 
on  the  part  of  the  defendant.  And  complaint  is  made  also  of  the 
charges.  It  is  evident  that  the  defendant  owed  the  depositor  some  duty 
or  degree  of  care  in  the  premises.  That  duty  has  been  held  to  be  that 
of  a  bailee  for  hire.  (Ix)ckwood  v.  Manhattan  Storage  Warehouse  Co., 
(Sup.),  50  N.  Y.  Supp.,  974.)  The  case  just  cited  was  one  in  which 
the  keys  were  held  precisely  as  they  were  here,  and  although  the  box 
could  not  be  opened  by  the  company,  and  it  can  not  be  said  that  the 
contents  of  the  box  were  accessible  to  it,  yet  it  was  held  that  the  com- 
pany was  a  bailee  for  hire  with  reference  to  what  was  in  the  box,  and 
all  plaintiff  had  to  show  was  the  deposit  in  the  box  and  the  disappear- 
ance of  same  therefrom  in  order  to  make  a  prima  facie  case  of  liability. 
We  think  the  defendant  was  required  at  all  times  to  exercise  that  degree 
of  care  which  a  prudent  person  would  have  exercised  to  prevent  unauthor- 
ized third  persons  from  having  access  to  the  box.  That  duty  was  not 
only  imposed  upon  it  by  the  nature  of  relation,  but  it  was  recognized 
by  the  regulations  indorsed  on  the  receipt  given  plaintiff.  The  undis- 
puted testimony  is  that  the  box  and  the  lock  were  intact,  and  that  there 
were  no  other  keys  to  the  box.  If  the  jury  believed  plaintiff's  statement 
that  he  had  this  money  in  there,  and  that  he  did  not  take  it  out  himself, 
then  it  must  have  been  taken  out  by  some  other  person  through  defend- 
ant's oflBce,  by  means  of  the  two  keys.  Such  person  could  not  have 
done  this  without  the  use  of  the  key  retained  by  defendant.  The  plain- 
tiff did  not  get  it  if  his  testimony  is  credited.  Baker  did  not,  for  it 
appears  he  was  not  in  the  State.  This  being  so,  the  box  must  have  been 
rifled  after  the  loss  of  plaintiff's  key,  whenever  that  was — sometime  after 
September  10.  It  may  have  been  done  before  the  key  was  found  at  the 
defendant's  door,  or  after  both  the  keys  were  in  the  office.  It  may  have 
been  done  by  some  outsider  or  by  some  person  having  access  to  defend- 
ant's office. 

There  is  neceaearily  a  mystery  connected  with  it,  but  there  was  enough 
before  the  jury  to  have  warranted  them  in  concluding  that  defendant 
failed  to  take  such  reasonable  precautions  as  would  have  prevented  an 
outsider  from  getting  into  the  box,  for  there  was  evidence  by  Hapgood, 
the  clerk,  that  even  plaintiff,  when  he  went  there  to  report  the  loss  of 
his  key,  was  required  to  identify  himself,  by  signing  his  name,  and  hav- 
ing it  compared  with  his  signature  on  file  in  tiie  office,  in  order  to  get 
the  use  of  the  office  key ;  also,  that  a  record  was  kept  of  persons  visiting 
the  vault  when  the  renter  was  unknown ;  also,  that  neither  plaintiff  nor 
Baker  ever  gave  any  written  authorization  to  open  the  box ;  also — a  mat- 
ter which  is  manifest  without  any  testimony — that  no  one  could  have 
access  to  the  box  without  the  use  of  defendant's  key.  There  was  also 
some  evidence  from  which  the  jury  could  have  inferred  that  the  em- 
ployes of  defendant  did  not  open  the  box,  and,  in  solving  the  mystery 
surrounding  this  loss,  they  may  have  been  driven  to  the  conclusion  that 
an  outsider  must  have  been  allowed  access  to  it,  and  that  this  was  due 
to  negligence  of  defendant's  employes.  There  were  facts  and  circum- 
stances which  would  support  such  a  conclusion.  It  made  no  difference 
if  plaintiff  lost  the  key,  and  it  found  its  way  into  the  hands  of  a  third 
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person,  so  far  as  defendant's  duties  were  concerned.  The  office  key 
must  have  been  used  in  opening  this  box.  Any  third  person  presenting 
himself  with  the  other  key,  without  a  written  authorization  from  plain- 
tiff or  Baker, — and  no  such  writing  was  given — should  have  been  re- 
fused the  office  key,  according  to  the  usage  of  the  business.  If  the 
money  was  not  taken  by  an  outsider,  then  it  must  have  been  taken  by 
some  one  after  both  keys  were  in  defendant's  office,  and  this  "must  have 
been  through  the  want  of  due  precaution  about  its  office,  or  failure  to 
observe  its  duties  against  the  occurrence  of  such  an  event.  The  testi- 
mony of  plaintiff,  if  believed  by  the  jury,  cast  upon  defendant  the  bur- 
den of  showing  that  it  had  used  at  least  reasonable  care  in  safeguarding 
plaintiff's  property.  (Lockwood  v.  Warehouse  Co.,  supra;  Cussen  v. 
Southern  Cal.  Savings  Bank  (Cal.),  65  Pac.  Eep.,  1099,  85  Am.  St. 
Rep.,  221.)  The  explanation  offered  by  defendant,  if  any,  was  not 
sufficient  to  show  that  it  had  exercised  such  care.  This  appears  as  a 
matter  of  law. 

Under  the  charge  given  by  the  court  the  jury  could  not  have  found 
for  plaintiff  unless  they  credited  his  testimony.  The  verdict,  therefore, 
makes  it  unmistakable  that  they  believed  him,  whatever  the  other 
charges  may  have  been.  When  they  did  this  the  verdict  was  the  only  one 
that  could  legally  be  rendered,  because  the  evidence  not  only  failed  to 
show  any  reasonable  explanation  of  the  loss  of  the  money  consistent 
with  ordinary  care,  but  tended  to  show  negligence.  The  fact  that 
plaintiff  lost  his  key,  and  that  it  may  have  gotten  into  the  hands  of  a 
stranger,  does  not  make  any  difference  in  the  result  for  the  reason 
that  the  evidence  fails  to  show  that  precautions  were  taken  which  would 
have  tended  to  prevent  a  stranger  from  having  access  to  the  box.  The 
matter  of  contributory  negligence,  if  any,  did  not  bar  plaintiff's  re- 
covery as  a  matter  of  law.  Nor  can  we  perceive  how  it  would  protect 
defendants,  when,  if  it  was  negligent,  as  all  the  evidence  goes  to  show, 
that  negligence  was  the  direct,  immediate  and  responsible  cause  of  the 
loss.  However,  the  court  submitted  defendant's  liability  on  that  issue, 
and  the  jury  found  against  it. 

Affirmed. 


H.  T.  Wolff  v.  Western  Union  Telegraph  Company. 

Decided  February  14,  1906. 

1. — ^Faoe  of  Telegram — ^Notice  of  What  Damages. 

While  a  telegram  may  show  on  its  face  that  it  is  important,  yet  the  tele- 
graph company  would  be  liable  for  only  such  damages  as  might  reasonably 
be  supposed  to  have  been  in  the  contemplation  of  the  parties  from  the  wording 
of  the  telegram  as  likely  to  flow  from  a  failure  to  properly  transmit  and  ex- 
peditiously deliver  the  same. 

2. — Statement  of  Counsel — ^As  Affecting  Charge  of  Court. 

Where  counsel  for  plaintiff  stated  to  the  court  that  he  did  not  rely  upon 
the  language  upon  the  face  of  the  telegram  to  charge  the  defendant  with  notice 
of  the  damages  alleged,  and  the  court  prepared  its  charge  to  the  jury  accord- 
ingly,  plaintiff  was  precluded  from  complaining  of  the  chai^ge  in  that  respect. 


1906.']  Wolff  v.  Western  Union  Tel.  Co.  31 

3. — ^Risrht  to  Beoover  Toll  Paid. 

Unless  defendant  was  guilty  of  the  negligence  alleged,  plaintiff  was  not 
entitled  to  recover  the  toll  paid. 

4. — OmlMlon  In  Charge — Failure  to  Bequest  Inttruotlons. 

Ordinarily,  if  the  court  omits  to  charge  upon  a  particular  phase  of  a 
case,  it  is  the  duty  of  a  party  to  request  an  instruction  covering  the  omis- 
sion, and  his  failure  to  do  so  is  conclusive  against  him. 

5. — Qualification  of  Witness  as  to  Beputatlon. 

Where  the  reputation  of  a  witness  for  truth  has  been  impeached,  and  it  is 
sought  to  support  his  reputation  by  other  witnesses,  the  predicate  must  first 
be  laid  by  showing  that  they  are  acquainted  with  his  general  reputation,  etc., 
before  they  can  testify  concerning  the  same. 

Appeal  from  the  County  Court  of  Guadalupe.  Tried  below  before 
Hon.  H.  M.  Wurzbach. 

W.  R.  Neal  and  Dibrell  &  Mosheim,  for  appellant. — The  court  erred 
in  charging  the  jury  as  follows:  "Unless  you  find  from  the  evidence 
that  the  defendant  had  notice  that  plaintiff  would  sustain  any  damages, 
except  as  such  notice  appears  upon  the  face  of  the  telegram,  and  that 
plaintiff's  wife  needed  his  attention,  you  will  find  a  verdict  for  the  de- 
fendant/^ If  the  court  was  correct  in  his  construction  of  the  telegram 
sued  upon,  that  the  same  did  not  put  appellee  upon  notice  of  its  im- 
portance, and  that  appellee  could  not  reasonably  contemplate  that  the 
damages  suffered  by  appellant's  wife  would  reasonably  accrue,  then  the 
charge  should  have  been  embraced  in  plain  and  intelligible  language,  so 
that  the  jury  would  understand  that  it  was  necessary  for  them  to  find 
from  evidence  outside  of  the  telegram  itself  that  appellee  was  notified 
of  the  importance  of  the  telegram,  and  that  appellant's  wife  would 
probably  suffer  the  damages  claimed  unless  said  telegram  was  delivered 
with  ordinary  care.  The  language  of  the  court  is  unintelligible,  and  is 
not  capable  of  being  understood  by  the  mind  of  an  untrained  person, 
and  it  is  clear  that  it  was  calculated  to  mislead  the  jury  upon  that 
issue. 

In  the  same  suit  for  damages,  resulting  from  the  negligent  failure 
of  a  telegraph  company  to  promptly  deliver  a  message,  the  sender  of 
such  message  may  sue  to  recover  the  fee  paid  the  telegraph  company 
for  failure  to  deliver  the  message  at  such  time  as  would  be  of  benefit 
to  the  sender.  Where  such  fact  constituted  a  part  of  the  cause  of  ac- 
tion it  is  error  for  the  court  to  fail  and  refuse  to  charge  the  jury  upon 
such  issue  for  the  reason  that,  if  the  sender  of  the  message  had  no 
other  cause  of  action,  his  right  to  recover  back  the  toll  paid  would  be 
sufficient  to  carry  the  costs  of  the  suit.  No  waiver  of  this  cause  of 
action,  not  made  by  a  plea  duly  filed,  can  be  considered  bv  the  court. 
Western  TJ.  Tel.  Co.  v.  Adams,  12  S.  W.  Eep.,  857;  Western  U.  Tel. 
Co.  V.  Carter,  85  Texas,  580. 

The  court  erred  in  failing  to  construe  the  telegram,  which  was  the 
duty  of  the  court,  as  sufficient  upon  its  face  to  notify  defendant  of  its 
importance,  and  that,  unless  promptly  delivered,  the  damages  claimed 
by  plaintiff  were  such  as  might  have  been  in  contemplation  by  the 
parties  at  the  time  the  telegram  was  received. 
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Where  a  message  does  not  show  upon  its  face  its  importance,  and  that 
a  failure  to  promptly  deliver  might  reasonably  result  in  damages  to 
the  sender  of  the  message,  it  becomes  the  duty  of  the  court  to  instruct 
the  jury,  provided  the  pleadings  and  evidence  justify  such  a  charge, 
that  notice  to  the  telegraph  company  from  any  other  source  than  the 
telegram  itself  would  make  such  telegraph  company  amenable  to  any 
damages  that  were  sustained  by  the  sender  of  the  telegram.  Western 
TT.  Tel.  Co.  V.  Stephens,  21  S.  W.  Bep.,  148;  Western  U.  Tel.  Co.  v. 
Parks,  25  S.  W.  Rep.,  813 ;  Gulf,  C.  &  S.  F.  Rv.  Co.  v.  Richardson,  79 
Texas,  651. 

Where  a  witness  has  been  impeached  by  the  testimony  of  witnesses 
relating  to  the  general  reputation  of  a  witness  for  truth  and  veracity, 
and  where  such  testimony  shows  that  such  reputation  for  truth  and 
veracity  is  bad,  sustaining  testimony  to  the  effect  that  witnesses  knew 
the  witness  so  impeached,  and  lived  in  the  community  where  such  wit- 
ness lived,  but  that  they  had  never  heard  the  character  of  such  wit- 
ness questioned  or  discussed  in  regard  to  his  truthfulness,  is  permis- 
sible. The  fact  that  the  witness  is  acquainted  with  the  impeached  wit- 
ness, and  lives  in  his  immediate  neighborhood,  and  never  heard  the 
reputation  of  such  witness  for  truth  and  veracity  questioned  or  dis- 
cussed, is  the  very  best  evidence  to  sustain  the  character  of  the  im- 
peached witness,  and  the  court  should  have  permitted  the  witnesses  in 
this  case  to  so  testifv.  Hannah  Boon  v.  Weathered's  Admr.,  23  Texas, 
677;  Howorth  v.  Carter,  23  Texas  Civ.  App.,  469. 

It  is  the  duty  of  telegraph  companies  to  receive  messages  when  ten- 
dered them,  together  with  the  customary  fees,  and  transmit  and  deliver 
with  ordinary  care,  and  a  failure  to  exercise  ordinary  care  in  the  de- 
livery of  a  message  will  render  such  companies  liable,  provided  dam- 
ages result  from  such  failure  to  deliver  such  message.  So  Relle  v.  West- 
em  TJ.  Tel.  Co.,  55  Texas,  313. 

The  court  erred  in  the  following  portion  of  the  fifth  section  of  its 
charge  to  the  jury,  to  wit:  "If  you  find  ffom  the  evidence  that,  after 
defendant's  agents  and  servants  at  Seguin,  Texas,  received  such  mes- 
sage, on  February  20,  1905,  the  said  agents  failed  to  deliver  with  rea- 
sonable promptness  and  dispatch  the  said  telegram  to  plaintiff's  wife, 
and  that  this  was  owing  to  the  negligence  of  the  defendant's  said  agents 
or  servants  at  Seguin,  Texas." 

The  allegations  of  plaintiff's  petition,  and  the  proof,  showed  that  the 
message  delivered  defendant  at  San  Antonio  was  one  hour  and  a  quar- 
ter in  transit  from  San  Antonio  to  Seguin,  a  distance  of  thirty-five 
miles,  and  that  an  error  was  made  in  the  initials  of  the  sender,  which 
were  set  forth  as  grounds  of  negligence,  and  there  should  have  been  no 
limitation  of  the  negligence  of  the  agents  at  either  point. 

The  court  erred  in  the  following  portion  of  his  general  charge  in 
section  five  of  said  charge:  "But  you  are  not  to  consider  any  damage 
sustained  by  plaintiff's  said  wife  on  account  of  the  negligence,  if  any, 
of  plaintiff's  said  wife,  due  to  her  failure  to  alleviate  any  physical  pain 
sustained  by  her  on  account  of  the  negligence,  if  any,  of  the  defendant, 
and  you  are  not  to  consider  any  mental  or  physical  pain  or  suffering 
sustained  by  her  prior  to  the  time  that  she  reasonably  expected  plaintiff 
to  arrive  in  Seguin,"  for  the  reason  that  the  jury  are  told  that  plaintiff 
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could  not  recover  damages  for  mental  suffering  or  physical  pain  if 
plaintiff's  wife  failed  to  alleviate  any  physical  pain  sustained  by  her  on 
account  of  the  negligence  of  defendant.  Said  charge  inaugurates  a 
new  and  strange  doctrine  of  contributory  negligence,  namely,  that  a 
person  suffering  physically,  for  the  want  of  the  services  of  a  physician 
to  relieve  such  pain,  can  not  recover  if  such  person  fails  to  alleviate  such 
physical  pain.  In  thus  charging  the  court  committed  a  most  grievous 
error,  to  plaintiff's  great  injury.  Western  U.  Tel.  Co.  v.  Wisdom,  85 
Texas,  263. 

The  court  erred  in  the  following  portion  of  its  charge  in  section  five 
thereof,  to  wit:  "You  are  instructed  that,  even  if  you  find  negligence 
on  the  part  of  the  defendant,  or  of  its  servants,  in  regard  to  the  matter 
of  alleged  negligence  submitted  to  you,  yet  you  can  not  find  for  the 
plaintiff  unless  you  find  that  such  negligence  was  the  proximate  cause 
of  the  injury  complained  of,  if  you  find  that  any  injuries  were  sus- 
tained by  plaintiff's  wife,"  for  the  reason  that  such  charge  instructs 
the  jury  that  the  negligence  of  defendant  must  have  caused  the  physi- 
cal pain  suffered  by  plaintiff's  wife,  when  the  claim  for  damages  was 
for  the  increased  and  prolonged  suffering  of  plaintiff's  wife,  resulting 
directly  from  the  negligence  of  defendant's  agents  and  servants  to 
promptly  and  expeditiously  transmit  said  message  and  to  promptly 
and  with  reasonable  care  deliver  said  message. 

Webb  &  Ooeth  and  Adolph  Seidemann,  for  appellees. — Appellant  can 
not  complain  of  a  charge  given  at  his  request,  instance  and  suggestion. 
International  &  G.  N.  Hy.  Co.  v.  Sein,  11  Texas  Civ.  App.,  389,  33 
S.  W.  Sep.,  558;  Gresham  v.  Harcourt,  93  Texas,  157;  Smith  v.  Cove- 
nant Mut.  Ben.  Assn.,  43  S.  W.  Bep.,  829;  Scott  v.  Texas  &  Pac.  Ry. 
Co.,  56  S.  W.  Rep.,  97,  98. 

The  charge  given  assumes  that  the  face  of  the  message  contains  no- 
tice of  the  damages  claimed  in  this  action ;  it  is  more  favorable  to  ap- 
pellant than  is  authorized  by  law,  and  appellant  is  not  in  a  position 
to  complain.  International  B.  &  L.  Assn.  v.  Fortassain,  23  S.  W.  Rep., 
497;  St.  Louis,  I.  M.  &  S.  Ry.  Co.  v.  Bland,  34  S.  W.  Rep.,  675;  Jobe 
v.  Houston,  23  S.  W.  Rep.,  408,  409. 

When  a  party  is  not  satisfied  with  the  form  of  the  court's  charge, 
on  the  ground  that  it  is  not  specific,  it  becomes  his  duty  to  ask  a  charge 
submitting  the  issue  more  clearly  and  specifically.  Silberberg  v.  Pear- 
son, 75  Texas,  290 ;  Texas  &  P.  Ry.  Co.  v.  Brown,  78  Texas,  402 ;  Hays 
V.  Hays,  66  Texas,  610;  Texas  &  P.  Ry.  Co.  v.  Moseley,  58  S.  W.  Rep., 
48;  Moore  v.  Graham,  69  S.  W.  Rep.,  200;  Ency.  PI.  and  Prac,  vol. 
11,  pp.  222,  223. 

When  the  main  charge  fails  to  include  all  the  items  of  damages 
claimed,  it  is  only  an  omission,  and  not  an  affirmative  error,  and  should 
be  corrected  by  a  special  charge  requested  by  the  party  who  desires  a 
fuUcir  charge.  Terry  v.  Gulf,  C.  &  S.  P.  Ry.  Co.,  37  S.  W.  Rep.,  234; 
Fink  V.  Gulf,  C.  &  S.  F.  Ry.  Co.,  23  S.  W.  Rep.,  330;  Gulf,  C.  &  S.  F. 
Ry.  Co.  V.  Shearer,  1  Texas  Civ.  App.,  343 ;  Cockrell  v.  Cox,  65  Texas, 
675 ;  Beazley  v.  Denson,  40  Texas,  434. 

When  it  appears  to  the  court  that  the  telegram  upon  its  face  does 
VoL  XLIL  Civil— 3. 
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not  apprise  the  telegraph  company  of  the  peculiar  damages  sought  to 
be  recovered,  it  becomes  the  duty  of  the  court  to  charge  the  jury  to 
find  in  favor  of  the  defendant,  unless  the  company  had  notice  of  such 
damages  from  other  sources.  Western  U.  Tel.  Co.  v.  Kirkpatrick,  76 
Texas,  217;  Western  U.  Tel.  Co.  v.  Smith,  76  Texas,  254;  Western  U. 
Tel.  Co.  V.  Bagland,  61  S.  W.  Bep.,  421;  Western  U.  Tel.  Co.  v.  Mc- 
Padden,  7  Texas  Ct.  Bep.,  793;  Western  U.  Tel.  Co.  v.  Edmondson, 
91  Texas,  209;  McAllen  v.  Western  U.  Tel.  Co.,  70  Texas,  243;  Gulf, 
C.  &  S.  P.  By.  Co.  V.  Loonie,  82  Texas,  327;  Western  U.  Tel.  Co.  v. 
Parlin,  25  S.  W.  Bep.,  40;  Elliott  v.  Western  U.  Tel.  Co.,  75  Texas,  18. 

When  the  character  of  a  witness  for  truth  and  veracity  is  attacked, 
and  in  support  of  such  character  other  witnesses  are  called  who  can 
not  qualify  by  saying  that  they  know  his  general  reputation  in  the  com- 
munity in  which  he  lives  for  truth  and  veracity,  such  witnesses  should 
not,  over  objections,  be  permitted  to  state  that  they  never  heard  his 
reputation  for  truth  and  veracity  called  in  question  or  discussed.  Boon 
v.  Weathered,  23  Texas,  677;  Howorth  v.  Carter,  23  Texas  Civ.  App., 
469;  Sheppard  v.  Love,  71  S.  W.  Bep.,  67;  Howard  v.  Galbraith,  30  S. 
W.  Bep.,  689 ;  Texas  &  Pac.  By.  v.  Baney,  23  S.  W.  Bep.,  341. 

It  being  alleged  by  appellee  that  appelhnt^s  wife,  during  the  after- 
noon of  February  20,  1905,  knew  that  she  would  be  in  need  of  a  physi- 
cian before  midnight,  and  that  she  resided  in  a  populous  city,  within 
calling  distance  of  able  physicians,  who  would  have  relieved  her  physi- 
cal suffering  without  making  a  chargo  for  their  services,  and  the  evi- 
dence showing  that  these  allegations  were  true,  it  became  the  duty  of 
the  court  to  charge  the  jury  not  to  consider  any  damages  sustained  by 
appellant's  wife  due  to  her  negligence  in  failing  to  alleviate  her  physi- 
cal suffering,  although  appellee  may  alro  Lave  becti  negligent.  Western 
U.  Tel.  Co.  V.  Hoffman,  80  Texas,  423;  Wc:tern  U.  Tel.  Co.  v.  Merrill, 
22  S.  W.  Bep.,  826;  Western  U.  Tel.  Co.  v.  Cooper,  71  Texas,  514. 

The  duty  rests  upon  all  persons  for  whose  injuries  others  may  be 
liable  to  respond  to  use  all  reasonable  measures  to  minimize  the  dam- 
ages that  may  occur.  Joyce  on  Electric  Law,  sec.  972;  Thompson  on 
Law  of  Elec,  sec.  410. 

When  a  cause  of  action  is  based  upon  negligence,  it  is  the  duty  of 
the  court  to  charge  the  jury  that  they  can  not  award  damages  unless 
the  negligence  charged  was  the  proximate  cause  of  the  damages;  this 
rule  is  manifestly  true  when,  as  in  the  case  at  bar,  the  defense  of  con- 
tributory negligence  is  interposed.  Texas  &  Pac.  By.  Co.  v.  Beed,  88 
Texas,  448;  Johnson  v.  Gulf,  C.  &  S.  P.  By.  Co.,  21  S.  W.  Bep.,  274; 
Eames  v.  Texas  &  N.  0.  By.  Co.,  63  Texas,  665,  666;  Mexican  Nat. 
By.  Co.  v.  Mussette,  86  Texas,  719. 

NEILL,  Associate  Justice. — The  appellant,  Dr.  H.  T.  Wolff,  sued 
the  Western  Union  Telegraph  Company  to  recover  $999  damages,  al- 
leged to  have  been  occasioned  by  negligent  delay  in  delivering  to  his 
wife  the  telegraphic  message  copied  in  our  conclusions  of  fact. 

It  was  alleged  by  plaintiff  that  prior  to  the  morning  of  Pebruary 
20,  1905,  his  wife,  Ida  A.  Wolff,  had  been  suffering  with  diseases  of  the 
bladder,  which  rendered  urination  impossible  without  means  of  a  cathe- 
ter; that  on  that  morning  she  was  better^  but  her  trouble  was  liable  to 
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recur  within  twenty-four  hours,  and  that  plaintiff,  being  under  com- 
pulsory process  to  attend  court  at  San  Antonio,  left  his  home  in  8e- 
guin  on  the  early  morning's  train  for  San  Antonio;  that  before  leaving 
he  informed  his  wife  he  would  return  on  the  night  train,  provided  the 
case  he  was  a  witness  in  should  be  disposed  of,  and  that  if  he  could  not 
return  he  would  notify  her  by  telegram,  assuring  her  that  if  her  condi- 
tion was  such  as  to  require  his  personal  attention  he  would  return  any 
way. 

That  at  half  past  five  o'clock  p.  m.  on  that  day  he  went  to  defendant's 
office  in  San  Antonio,  prepared  and  delivered  the  message  referred  to 
for  transmission  to  his  wife,  paying  defendant  twenty-five  cents  for 
its  transmission  and  delivery.  That  at  the  time  he  delivered  the  mes- 
sage for  transmission  he  explained  to  appellee's  agent  who  received  the 
same  that  his  wife  was  sick,  and  he  wanted  to  ascertain  whether  her 
condition  was  such  as  to  require  his  personal  presence  at  home,  and  in- 
formed him  that  he  (plaintiff)  could  be  found  at  the  Mahncke  Hotel, 
where  he  would  receive  the  answer  to  his  message. 

That  defendant's  agents  were  negligent  in  failing  to  transmit  the 
message  expeditiously,  by  reason  of  which  it  was  not  received  at  Se- 
guin  until  about  seven  o'clock;  that,  instead  of  transmitting  it  in  the 
name  of  *T)r.  Wolff,'*  it  was  incorrectly  transmitted  so  as  to  read  "0. 
V.  Wolff,"  and  after  its  arrival  at  Seguin  defendant's  agent  negli- 
gently delayed  its  delivery  until  eight  o'clock  next  morning,  too  late 
for  it  to  serve  any  purpose. 

That,  not  having  received 'the  message,  plaintiff's  wife,  expecting  his 
return  that  night,  made  no  arrangement  to  have  her  bladder  treated, 
and  between  seven  and  eight  o'clock  her  trouble  was  manifest,  and  her 
condition  rapidly  grew  worse.  That,  believing  plaintiff  would  return, 
she  had  made  no  provision  for  the  attendance  of  any  other  physician, 
and  her  condition  grew  so  critical  that  she  had  uranic  convulsions,  and 
suffered  great  physical  pain  and  mental  anguish,  etc. 

Conclusions  of  fact. — The  telegram,  the  alleged  negligent  failure  to 
properly  transmit  and  properly  deliver  which,  upon  which  this  action 
is  based,  is  as  follows:  "To  Mrs.  Ida  A.  Wolff,  Seguin,  T.  Can  not 
come  home  tonight.  If  necessary,  wire  me.  (Signed  thus)  0.  V. 
Wolff." 

It  is  in  the  handwriting  of  the  plaintiff,  on  the  customary  sending 
form  of  defendant  company,  is  in  lead  pencil,  and  was  sent  from  San 
Antonio  on  February  20,  at  6  p.  m.  The  telegram  delivered  to  Mrs. 
Wolff  is  as  follows:  '*San  Antonio,  Tex.,  February  20.  Mrs.  Ida  A. 
Wolff,  Seguin,  Tex.  Can  not  come  home  tonight.  If  necessary,  wire 
me.    0.  V.  Wolff.    7 :14  p.  m." 

The  evidence  is  reasonably  sufficient  to  show  that  plaintiff's  wife  was 
in  the  condition  and  suffered  as  alleged  in  his  petition. 

Upon  the  question  as  to  whether  plaintiff  notified  defendant's  agent 
m  San  Antonio,  to  whom  he  delivered  the  message,  of  its  importance, 
the  evidence  is  conflicting,  and  would  have  justified  the  jury  in  finding 
either  way.  They  evidently  believed  the  testimony  of  defendant. 
There  was  no  negligence  in  defendant's  transmitting  the  message  as 
signed  by  0.  7.  Wolff,  for  the  testimony  indicates  that  it  would  be 
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read  that  way  by  one  exercising  ordinary  care,  and  that  no  one,  with- 
out being  familiar  with  the  way  he  wrote  *T)r.,"  would  have  taken  the 
letters  he  used  to  indicate  his  profession,  or  have  taken  them  to  be  any 
other  than  "0.  V.*^  He  may  have  told  the  agent  that  he  was  a  doctor, 
yet  his  initials  may  have  been  "0.  V.''  for  aught  known  by  defendant's 
agent,  as  written  in  the  message. 

The  evidence  was  reasonably  sufficient  to  warrant  the  jury  in  find- 
ing that,  after  the  message  was  received  by  defendant's  agent  at  Se- 
guin,  reasonable  diligence  was  exercised  to  promptly  deliver  it  to  de- 
fendant's wife. 

Conclusions  of  law. — ^The  first  assignment  of  error  complains  of  this 
part  of  the  court's  charge:  ^HTnless  you  believe  from  the  evidence  that 
the  defendant  had  notice  that  plaintiff  would  sustain  any  damages  ex- 
cept as  such  notice  appears  upon  the  face  of  the  telegram,  and  that 
plaintiflf's  wife  needed  his  attention,  you  will  find  a  verdict  for  defend- 
ant.'' 

Two  objections  seem  to  be  urged  by  the  assignment:  1.  The  tele- 
gram showed  upon  its  face  that  it  was  important.  2.  The  charge  was 
calculated  to  mislead  and  confuse  the  jury,  in  that  it  is  uncertain  what 
the  court  meant  by  the  language  used. 

While  the  telegram  may  have  shown  upon  its  face  it  was  important, 
if  appellee's  agent  was  not  informed  of  the  facts  from  which  such 
damages  as  are  claimed  may  have  accrued,  it  was  essential  that  it  indi- 
cate upon  its  face  that  such  damages,  oi'  of  a  similar  nature,  might 
flow  from  a  failure  to  properly  transmit  and  expeditiously  deliver  it. 
For  plaintiff  would  only  be  entitled  to  recover  such  damages  as  might 
have  reasonably  been  supposed  to  have  been  in  contemplation  by  him- 
self and  defendant  when  the  contract  to  transmit  and  deliver  the  mes- 
sage was  made. 

it  appears  from  the  statement  of  facts  in  this  case  that,  upon  the 
trial,  plaintiff's  counsel  stated  to  the  court  "that  he  did  not  rely  upon 
the  language  upon  the  face  of  the  telegram  to  charge  the  defendant 
with  notice  of  the  damages  alleged  to  have  been  sustained,  as  set  forth 
in  the  petition,  and  that  the  court,  in  making  up  the  charge  to  the 
jury  upon  the  law,  should  charge  the  jury  that  the  defendant  must 
have  had  notice  of  the  facts  set  forth  in  the  petition,  upon  which  plain- 
tiff's damages  arise,  from  some  other  source  than  that  contained  upon 
the  face  of  the  telegram,  and  that  the  court  indicated  to  counsel  at 
the  time,  and  before  the  charge  was  prepared  and  given,  that  it  would 
conform  to  the  views  of  plaintiff's  counsel  in  reference  to  the  notice  of 
the  damages  in.  preparing  and  submitting  the  charge  upon  the  law." 
If  it  were  not  apparent  from  the  face  of  the  message  that  it  furnished 
no  intimation  that  damages  of  the  nature  claimed  were  contemplated 
by  the  parties,  the  statement  of  plaintiff's  counsel  authorized  the  court 
to  place  that  construction  upon  it,  and  precluded  plaintiff  from  com- 
plaining of  the  charge  in  which  it  was  done.  (Gresham  v.  Harcourt, 
93  Texas,  157.) 

In  arguing  the  second  objection,  plaintiff  says  in  his  brief:  '^f  it 
was  the  view  of  the  court  that  the  telegram  was  not  sufficient  to  put 
appellee  on  notice  of  its  importance,  or  to  require  of  appellee  an  inquiry 
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intd  the  relationship  of  the  parties^  and  if  it  was  not  sufficient  to 
notify  appellee  that  damages  might  result  to  appellant  or  to  his  wife, 
then  it  was  incumbent  upon  the  court  to  say  so  in  plain  and  intelligible 
language,  and  then  charge  the  jury  that,  unless  such  notice  was  given 
appellee  through  other  means  than  the  telegram,  they  could  not  find 
for  appellant/'  It  does  not  occur  to  us  that,  when  the  portion  of  the 
charge  complained  of  is  taken  in  connection  with  the  other  parts  of  the 
charge,  any  other  construction  than  that  deduced  and  expressed  by  ap- 
pellant's counsel  can  be  placed  upon  it.  If,  however,  any  other  con- 
struction could  have  been  given  the  charge,  it  would  have  been  to  the 
prejudice  of  the  appellee,  not  to  appellant. 

By  the  second  assignment  of  error  it  is  contended  that,  in  any  event, 
plaintiff  was  entitled  to  recover  the  twenty-five  cents  toll  paid  defend- 
ant for  transmitting  the  message,  and  that  the  court  erred  in  not  sub- 
mitting such  matter  to  the  jury.  Clearly,  the  plaintiff  was  not  entitled, 
as  a  matter  of  law,  to  recover  such  toll;  for,  unless  defendant  was 
guilty  of  the  negligence  alleged,  it  was  not  recoverable.  But  if  plain- 
tiff was  not  satisfied  with  the  charge,  it  was  incumbent  upon  him  to 
ask  a  special  charge  submitting  such  issue. 

The  third  assignment  complains  that  the  court  erred  in  failing  to 
construe  the  telegram  as  sufficient  upon  its  face  to  notify  defendant  of 
its  importance,  and,  unless  promptly  delivered,  the  damages  claimed 
by  plaintiff  were  such  as  might  have  been  contemplated  by  the  parties 
at  the  time  the  message  was  received  for  the  transmission.  What  we 
have  said  in  disposing  of  the  first  assignment  of  error  is  applicable  to 
and  conclusive  of  this  one.  The  rule  is  that,  *'when  it  appears  to  the 
court  that  the  telegram  upon  its  face  does  not  apprise  the.  telegraph 
company  of  the  peculiar  damages  sought  to  be  recovered,  it  becomes 
the  duty  of  the  court  to  charge  the  jury  to  find  for  the  defendant,  un- 
less the  company  had  notice  of  such  damages  from  some  other  source.'* 
(Western  F.  Tel.  Co.  v.  Kirkpatrick,  76  Texas,  217;  Western  U.  Tel. 
Co.  V.  Smith,  76  Texas,  254;  Western  U.  Tel.  Co.  v.  Ragland,  61  S.  W. 
Sep.,  421.) 

It  is  contended  by  the  fourth  assignment  of  error  that  the  court 
erred  in  failing  to  charge  the  jury  that,  if  they  found  from  the  evi- 
dence that  plaintiff  notified  defendant  of  the  importance  of  the  tele- 
gram, and  that  he  was  a  physician,  and  the  husband  of  the  person 
named  in  the  message,  and  that  she  was  sick,  and  that  he  desired  to  as- 
certain whether  or  not  she  needed  his  services,  that,  under  these  cir- 
cumstances, the  damages  claimed  by  the  plaintiff  were  in  contemplation 
of  the  parties  at  the  time  of  the  delivery  and  transmission  of  the  tele- 
gram. No  such  charge  was  requested  by  appellant,  as  was  incumbent 
upon  him.  Ordinarily,  if  the  court  omits  to  charge  upon  a  particular 
phase  of  a  case,  and  a  party  desires  an  instruction  upon  it,  it  is  his 
duty  to  request  it,  and  his  failure  to  do  so  is  conclusive  against  him. 
If,  however,  such  a  charge  as  indicated  by  the  assignment  had  been  re- 
quested by  plaintiff,  it  would  have  been  on  the  weight  of  the  evidence, 
in  that  it  states  to  the  jury,  upon  their  finding  certain  facts,  it  would 
follow  that  the  damages  claimed  were  in  contemplation  of  the  parties. 
It  would  have  been  for  the  jury  to  say,  and  not  the  court,  upon  the 
proof  of  such  facts,  what  damages  were  contemplated. 
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When  the  reputation  of  a  witness  for  truth  has  been  impeached,  and 
it  is  sought  to  support  his  reputation  by  the  testimony  of  other  wit- 
nesses, the  predicate  must  be  first  laid  by  showing  that  such  supporting 
witnesses  are  acquainted  with  his  general  reputation  in  the  neighbor- 
hood in  which  he  lives  for  truth  and  veracity,  before  they  can  testify 
to  what  it  is.  This  was  not  done  in  this  case.  Therefore  we  overrule 
the  fifth  assignment  of  error. 

The  sixth,  seventh,  eighth  and  ninth  assignments  are  directed  against 
the  charge.  After  carefully  considering  them,  we  have  concluded  that 
none  of  them  presents  any  aflSrmative  error.  The  charge,  taken  as  a 
whole,  as  far  as  it  goes,  correctly  presents  the  law  of  the  case.  If 
there  is  any  error  in  it  it  is  of  omission,  which  should  have  been  sup- 
plied by  plaintiff^s  requesting  special  charges.  The  judgment  is  af- 
firmed, 

Afjirmed* 


H.  0.  Stein,  Executor,  v.  Oscar  Mentz  et  al. 

Decided  February  15,  1906. 

1. — Citation  by  Notice — ^Articles  1230  to  1234,  Bevised  Statutes,  Construed. 

A  citation  by  notice  to  nonresident  defendants  was  addressed  to  them  at 
one  place,  and  served  upon  them  at  a  different  place.  Held,  suflBcient.  The 
statute  does  not  require  the  notice  in  such  case  to  be  served  upon  the  defendant 
in  the  county  of  his  residence,  and  as  the  citation  is  not  addressed  to  nor 
required  to  be  served  by  an  officer,  the  question  of  the  performance  of  an 
official  act  outside  of  the  territorial  jurisdiction  of  the  officer  is  not  involved. 

2. — ^Helraliip— Evidence. 

Evidence  considered,  and  held  sufficient  to  support  the  judgment  of  the 
court  on  an  issue  of  heirship. 

Appeal  from  the  District  Court  of  Galveston  County.  Tried  below 
before  Hon.  Bobert  G.  Street. 

Terry,  Cavin  &  Mills,  for  appellant. — The  court  erred  in  refusing  to 
continue  the  cause  for  the  purpose  of  obtaining  proper  and  legal  serv- 
ice upon  the  defendants,  Campbell  Boyd  and  wife. 

The  judgment  of  the  court  is  without  evidence  to  support  it. 

A.  R.  Hopkins,  H.  W.  Rhodes,  John  E,  Linn  and  Joseph  H,  Wilson, 
for  appellees. — The  service  of  notice  upon  the  defendants  was  perfect 
and  in  compliance  with  the  statute.  Rev.  Stats.,  arts.  1230  and  1234; 
Jones  V.  Jones,  60  Texas,  455. 

PLEASANTS,  Associate  Justice. — This  suit  was  brought  by  ap- 
pellant, as  independent  executor  of  the  will  of  C.  A.  Sachtleben,  de- 
ceased, for  the  purpose  of  having  adjudicated  the  adverse  claims  of 
the  heirs  of  said  Sachtleben,  and  the  heirs  of  his  deceased  wife,  Annie 
Sachtleben,  to  distributive  portions  of  the  residuary  estate  held  by 
plaintiff  as  such  executor. 

The  petition  alleges,  in  substance,  that  by  the  terms  of  the  will  of 
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C.  A.  Sachtleben  all  of  his  estate  remaining^  after  the  payment  of  his 
debts  and  certain  legacies  bequeathed  by  said  will,  was  devised  to  his 
wife,  Annie  Sachtleben,  but  that  the  said  Annie  Sachtleben*  having 
died  prior  to  the  death,  of  the  testator,  said  devise  to  her  had  lapsed, 
and  as  to  the  residuary  estate  the  said  C.  A.  Sachtleben  died  intestate ; 
that  the  greater  portion,  if  not  all,  of  said  estate,  was  the  community 
property  of  C.  A.  and  Annie  Sachtleben,  and  that  plaintiff  has  no  ii\for- 
mation  as  to  who  are  the  heirs  of  the  said  Sachtlebens;  that  defend- 
ants Oscar  Mentz  and  Selma  Rautenberg,  wiTe  of  H.  Rautenberg,  who 
reside  in  the  Empire  of  Germany,  claim  to  be  the  only  heirs  of  said 
C.  A.  Sachtleben,  and  as  such  entitled  to  receive  the  whole  of  said  re- 
siduary estate;  and  defendants  Margaret  and  Richard  Schnock,  who  also 
reside  in  the  Empire  of  Germany,  claim  a  portion  of  said  estate  as 
heirs;  and  defendant  Fannie  Isabel  Boyd  and  her  husband,  Campbell 
Boyd,  who  reside  in  the  city  of  London,  England,  claim  the  whole  of 
said  estate.  The  prayer  of  the  petition  is  for  notice  and  citation  to 
the  named  defendants,  and  citation  by  publication  to  the  unknown 
heirs  of  C.  A.  and  Annie  Sachtleben,  "to  appear  and  assert  and  defend 
whatever  rights  they  may  have  in  said  estate,  and  that,  upon  a  hearing 
of  the  suit,  judgment  shall  be  rendered  directing  plaintiff  to  deliver 
the  estate  to  the  persons  found  by  the  court  to  be  entitled  to  receive 
same/' 

Notice  was  issued  and  served  upon  each  of  the  named  defendants, 
and  the  unknown  heirs  of  C.  A.  and  Annie  Sachtleben  were  duly  and 
regularly  cited  by  publication. 

The  defendants  Oscar  Mentz  and  Selma  Rautenberg,  joined  by  her 
husband,  answered,  claiming  all  of  said  estate  as  the  only  heirs  of  C.  A. 
Sachtleben,  and  specially  denying  that  the  other  defendants  were  heirs 
or  were  entitled  to  any  interest  in  the  estate.  None  of  the  other  de- 
fendants answered. 

The  cause  was  tried  without  a  jury,  and  judgment  was  rendered  in 
favor  of  the  defendants  Oscar  Mentz  and  Selma  Rautenberg,  declaring 
them  to  be  the  only  heirs-at-law  of  C.  A.  Sachtleben,  and  directing 
plaintiff  to  deliver  said  residuary  estate  to  them.  From  this  judgment 
plaintiff  below  prosecutes  this  appeal. 

The  first  assignment  of  error  complains  of  the  ruling  of  the  trial 
court  in  not  sustaining  plaintiff's  motion  to  quash  the  service  upon 
the  defendants  Campbell  and  Fannie  Isabel  Boyd,  and  continue  the 
cause  for  the  purpose  of  obtaining  proper  service  of  notice  upon  said 
defendants. 

The  only  objection  made  to  the  service  is  that  the  return  show??  that 
the  citation,  which  was  addressed  to  said  defendants  at  London,  Eng- 
land, was  served  upon  them  at  Berwyn,  in  the  county  of  Surrey,  Eng- 
land. We  think  this  objection  is  without  merit.  The  statute  does  not 
require  the  notice  to  be  served  upon  the  defendant  in  the  county  of 
his  residence,  and,  as  the  citation  is  not  addressed  to  nor  required  to  be 
served  by  an  officer,  but  can  be  served  by  any  disinterested  person  com- 
petent to  make  oath  of  the  fact,  the  question  of  the  performance  of  an 
official  act  outside  of  the  territorial  jurisdiction  of  the  officer  is  not  in- 
volved. The  return  in  question  fully  identifies  the  persons  who  were 
served  as  the  defendants  named  in  the  citation,  and  is  properly  veri- 
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fied  by  the  affidavit  of  the  person  who  made  it  and  whose  competency 
is  not  questioned.  The  service  was  sufficient,  and  the  assignment  can 
not  be  sustained.     (Bev.  Stats.,  arts.  1230  to  1234.) 

The  remaining  assignments  challenge  the  judgment  on  the  ground 
that  it  is  unsupported  by  the  evidence,  iu  that  there  is  no  sufficient 
evidence  to  authorize  the  finding  that  Annie  Sachtleben,  wife  of  ap- 
pellant's testator;  "died  without  leaving  surviving  her  either  child  or 
children  or  their  descendants,  or  father  or  mother  or  brother  or  sis- 
ter, and  that  the  entire  estate  involved  in  this  suit,  including  the  com- 
munity interest  of  said  Annie  Sachtleben,  was  and  became  vested  in  her 
husband  in  his  lifetime,  and  descended  to  his  heirs  or  next  of  kin,"  and 
no  sufficient  evidence  to  show  that  the  appellees  Oscar  Mentz  and 
Selma  Bautenberg  were  the  only  heirs  of  C.  A.  Sachtleben,  and  as  such 
entitled  to  receive  said  estate. 

These  assignments  can  not  be  sustained.  There  is  nothing  in  the 
evidence  which  indicates  when  the  property  in  the  hands  of  appellant 
was  acquired  by  his  testator,  but  assuming,  as  we  are  authorized  to  do 
under  article  2969  of  the  Bevised  Statutes,  that  it  was  acquired  during 
the  existence  of  the  marriage  relation,  aud  that,  as  alleged  in  the  peti- 
tion, "the  greater  portion,  if  not  all  of  it,  was  community  property," 
we  think  the  evidence  is  sufficient  to  sustain  the  finding  that  Mrs. 
Sachtleben  left  no  children  surviving  her,  and  therefore,  upon  her 
death,  her  interest  in  the  commimity  estate  vested  in  her  husband. 
(Bev.  Stats.,  art.  1696.) 

While  the  evidence  upon  this  point  is  not  as  full  and  positive  as  it 
should  be,  it  is  uncontradicted,  and  discloses  the  following  facts: 
Sachtleben  and  his  wife  lived  in  London,  England,  and  both  died 
there.  Mrs.  Sachtleben  died  in  February  and  Sachtleben  in  July,  1901. 
Xo  one  has  ever  claimed  any  portion  of  the  estate  as  an. heir  of  Mrs. 
Sachtleben  except  the  defendant  Fannie  Isabel  Boyd,  who  claimed  to 
be  an  adopted  child  of  Mrs.  and  Mr.  Sachtleben.  Sachtleben  is  shown 
to  have  left  a  will,  which  was  probated  in  England,  and  by  which  his 
property  there  was  bequeathed  to  Mrs.  Boyd,  who  he  refers  to  in  said  will 
as  his  niece,  and  to  his  wife. 

Mrs.  Bertha  Hopkins,  after  stating  that  she  knew  C.  A.  Sachtleben 
in  his  lifetime,  further  testified  as  follows: 

"I  never  knew  Mr.  Sachtleben's  wife;  she  was  not  in  this  country. 
He  told  me  he  had  married  a  lady  in  England — that  is,  I  heard  him  say, 
I  believe — during  the  war,  and  that  they  had  a  little  girl  there  in  the 
house;  that  is  all  I  know.  I  heard  him  only  say  that  she  said  to  him 
that  she  was  niece  of  hers.  I  didn't  ever  ask  him  if  she  was  his  niece. 
He  said  she  was  his  wife's  niece.  I  know  he  is  dead.  His  wife  is  dead 
— I  heard  so ;  he  wrote  me  that  she  was  dead.  I  know  his  handwriting 
well,  and  that  was  his  letter.  Mr.  Sachtleben  made  our  household  his 
home  during  the  greater  portion  of  his  time  in  America.  He  had 
numerous  friends,  but  his  home  was  in  our  house.  He  talked  over 
his  family  affairs  with  my  mother.  I  knew  of  his  sister  when  she  was 
living,  and  when  her  husband  was  living.  I  didn't  know  her  person- 
ally. I  knew  of  her  because  I  have  seen  him  make  out  money  orders 
to  send  to  her.  I  knew  that  from  him — what  he  told  me  about  his 
family  affairs.    He  told  me  his  only  sister  and  her  children  constituted 
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his  kin.  Her  name  was  Mrs.  Mentz.  I  think  he  wrote  me  she  was 
dead^  but  I  can't  remember  whether  he  was  in  Galveston  at  the  time. 
This  nephew  and  niece  who  are  asserting  rights  here  are  her  children, 
BO  told  to  me  by  Mr.  Sachtleben.  Mr.  and  Mrs.  Sachtleben  had  no 
children  as  issue  of  their  marriage  to  my  knowledge;  I  never  heard 
him  speak  of  it.  I  could  not  say  definitely  whether  Mrs.  Sachtleben 
has  any  kin  living.  Sometimes  Mr.  Sachtleben  said  the  girl  in  thc^ 
house  was  her  niece;  that  is  the  only  one  I  know.  Mr.  Sachtleben^s 
place  of  residence  was  in  London,  he  said,  and  when  he  was  here  he 
lived  in  Galveston.  His  domicile  was  95  Denmark  Hill,  London.  He 
told  me  Miss  Fanny  Priest,  who  is  now  Mrs.  Boyd,  was  Mrs.  Sachtle- 
ben's  niece.  As  to  the  other,  I  saw  him  write  to  and  call  them  **dear 
niece,'^  but  I  never  saw  any  letters  to  her.  I  was  bom  in  '64,  at  the 
end  of  the  war,  and  I  think  they  (Mr.  and  Mrs.  Sachtleben)  were 
married  at  the  end  of  the  war  or  during  the  war.  As  long  as  I  remem- 
ber they  had  been  married.*' 

As  we  have  before  stated,  Mrs.  Boyd,  though  duly  served  with  notice 
of  this  suit,  failed  to  answer  and  prosecute  her  claim  to  any  portion 
of  the  estate. 

We  think  it  can  be  reasonably  inferred,  from  the  facts  shown  by  the 
evidence  above  set  out,  that  Mrs.  Sachtleben  left  no  child  or  descendant 
of  a  child  surviving  her,  and  therefore  the  finding  of  the  trial  court 
upon  this  issue  is  not  without  evidence  to  support  it.  The  testimony 
upon  the  issue  of  the  heirship  of  appellees  is  also  uncontradicted,  and 
is  amply  sufiBcient  to  sustain  the  finding  of  the  trial  court. 

In  addition  to  the  testimony  of  Mrs.  Hopkins,  above  set  out,  Mrs. 
Minnie  Clausen  testified  as  follows: 

**I  live  in  Galveston.  I  know  Mr.  Mentz;  he  is  a  relation  of  mine; 
Sebna  Bautenberg  is  my  sister-in-law.  My  maiden  name  was  Bauten- 
berg.  The  husband  of  the  lady  who  claims  to  be  a  niece  is  my  brother. 
I  was  bom  in  Germany,  in  - — ;  Oscar  Mentz  and  Mrs.  Selma  Bau- 
tenberg lived  about  fifty  miles  from  where  I  was  born.  I  left  Germany 
in  1893  and  came  to  America.  I  was  married  in  this  country.  I  was 
at  the  home  of  Mrs.  Bautenberg's  mother,  Mrs.  Mentz,  very  often;  she 
was  living  then ;  she  is  dead  now.  She  had  two  children,  a  boy  and  a 
girl.  I  knew  the  family  well,  and  these  two  children  were  Oscar  Mentz 
and  Selma  Bautenberg.  I  have  often  heard  her  say  Mr.  Sachtleben 
was  her  brother;  I  heard  her  talk  about  him  as  her  brother.  She  men- 
tioned no  other  brother  or  sister  than  Mr.  Sachtleben.  She  had  only 
one  brother,  so  she  told  me." 

We  are  of  opinion  that  the  judgment  of  the  court  below  sliould  be 
afiSrmed,  and  it  has  been  so  ordered. 

Affirmed. 

Writ  of  error  refused. 
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J.  E.  Howard  v.  Lee  Fabj. 

Decided  February  17,  1906. 

1. — Pleadins:  in  Justice  Court. 

Pleadings  in  a  Justice  Court,  although  in  writing,  need  not  be  more  certain 
^nd  specific  than  when  oral.  Such  pleadings  are  not  governed  by  the  same 
strictness  as  pleadings  in  the  District  and  County  Courts;  and  the  same  rule 
applies  on  appeal  from  the  Justice  to  the  County  Court. 

2. — Injury  to  Horse — Improper  Testimony. 

Although  improper  to  permit  plaintiff  to  testify  that  he  could  not  sell 
his  horse  for  a  certain  price  because  of  the  injuries  inflicted  by  defendant's 
negligence,  such  error  was  harmless,  there  being  uncontradicted  competent  tes- 
timony as  to  the  market  value  of  the  horse. 

Appeal  from  the  County  Court  of  Galveston  County.  Tried  below 
before  Hon.  Lewis  Fisher. 

Wheeler  &  Clough,  for  appellant. 

No  briefs  for  appellee. 

BEESE,  Associate  Justice. — This  was  a  suit  instituted  in  the 
Justice  Court  by  Lee  Fabj  against  J.  E.  Howard  to  recover  damages 
in  the  sum  of  $98.65. 

The  plaintiflE's  cause  of  action  was  stated  in  a  written  complaint 
filed  in  the  Justice  Court,  as  follows:  "Plaintiff  had  his  horse  and 
buggy  hitched  at  United  States  Custom  House,  on  Post  Office  Street, 
in  said  city  of  Galveston,  which  horse  was  tied  to  a  hitching  post  lo- 
cated opposite  said  Custom  House,  and  defendant,  who  is  engaged  in 
the  business  of  bill  posting  and  advertising  signs,  etc.,  was  engaged  in 
his  calling  and  said  business  on  said  1st  -day  of  October,  1903,  and  in 
the  conduct  and  management  of  said  business  he  was  required  to  have 
in  his  possession  a  lot  of  paper,  consisting  of  advertising  material, 
which  was  placed  or  posted  upon  certain  walls  or  board  fences  in  dif- 
ferent parts  of  said  city  of  Galveston,  and  that  while  so  engaged  in 
bis  said  calling  or  business,  at  or  near  the  corner  of  Twentieth  (20th) 
and  Post  Office  Streets,  in  said  city  of  Galveston,  where  plaintiff's 
horse  and  buggy  were  standing,  said  defendant  did  carelessly  and  neg- 
ligently permit  to  remain  in  his  wagon,  and  on  the  sidewalks  of  the 
said  city  of  Galveston,  his  said  advertising  papers,  material  and  matter, 
to  remain  and  come  in  such  close  proximity  to  the  said  plaintiff's 
horse  as  to  cause  said  material,  papers  and  advertising  matter  to  arise 
and  come  in  contact  with  said  horse  as  to  cause  him  to  become  fright- 
ened, break  his  hitching  strap,  and  release  himself  from  the  fastenings 
placed  by  plaintiff,  causing  the  said  horse  to  run  away,  breaking  the 
said  harness,  damaging  the  said  buggy,  harness  and  horse  in  the  sum 
of  ninety-eight  dollars  and  sixty-five  cents   ($98.65).^^ 

Defendant  also  filed  written  pleadings  in  the  Justice  Court,  demur- 
ring generally  to  plaintiff's  complaint  or  petition,  and  also  specially 
excepting  to  the  same  for  want  of  certainty,  and  pleading  general  de- 
nial. 
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The  general  demurrer  and  special  exceptions  were  overruled,  and, 
upon  trial  before  a  jury,  there  were  verdict  and  judgment  for  plaintiff. 

Defendant  appealed  to  the  County  Court.  In  the  County  Court  the 
general  demurrer  and  special  exceptions  were  again  urged  and  over- 
ruled, and  the  case  went  to  trial  before  a  jury  upon  the  petition  and 
general  denial,  and  there  were  verdict  and  judgment  for  plaintiff,  from 
which  defendant  Howard  appeals.     No  briefs  are  on  file  for  appellee. 

Appellant  assigns  as  error  the  ruling  of  the  court  in  overruling  his 
general  demurrer  and  special  exceptions.  These  assignments  can  not 
be  sustained.  Although  the  pleadings  were  in  writing,  they  were  not 
required  on  that  account  to  be  more  certain  and  specific  than  if  they 
had  been  oral.  There  is  no  authority  for  requiring  written  pleadings 
prepared  by  an  attorney,  in  a  case  in  the  Justice  Court,  to  be  more 
specific  and  certain  than  if  the  case  had  gone  to  trial  upon  oral  state- 
ments of  the  cause  of  action,  and  grounds  of  defense  interposed  by  the 
parties  themselves,  and  the  same  rule  follows  the  case  on  appeal  to  the 
County  Court.  Such  pleadings  are  not  governed  by  the  same  strictures 
as  pleadings  in  the  District  and  County  Courts.  (Austin  &  N.  W.  Ey. 
Co.  V.  Anderson,  85  Texas,  88;  Milam  v.  Filgo,  22  S.  W.  Bep.,  538; 
Texas  &  Pac.  Ey.  Co.  v.  Wright  &  Seay,  2  White  &  W.,  sec.  339;  Gulf, 
C.  &  S.  P.  Ey.  Co.  V.  Hutcheson  &  Carrington,  3  White  &  W.,  sec.  96.) 

It  was  error  to  allow  the  appellee  to  testify,  over  objection  of  appel- 
lant, that  he  had  tried  to  sell  the  horse  alleged  to  have  been  damaged 
several  times,  and  had  been  unable  to  find  a  purchaser  at  $75,  but  the 
error  was  harmless,  in  view  of  the  fact  that  proper  evidence  was  intro- 
duced, which  was  not  contradicted,  as  to  the  effect  of  the  accident  upon 
the  market  value  of  the  horse. 

The  case  appears  to  have  been  fully  presented  upon  both  sides  upon 
the  essential  facts.  The  charge  of  the  court  fully  and  fairly  presented 
the  issues.  The  jury,  both  in  the  County  and  the  Justice  Courts,  found 
for  plaintiff,  and  we  can  find  no  error  requiring  a  reversal  of  the  judg- 
ment. 

Affirmed, 


J.  T.  Evans  v.  J.  N.  Groesbeck. 

Decided  February  17,  1906. 

1. — Landlord's  Lien — Trial  of  Bight  of  Property. 

While  the  seizure  and  removal  of  the  crops  on  the  rented  premises  by 
execution  against  the  tenant  is  an  invasion  of  the  landlord's  rights  which  he 
can  protect  by  proper  proceedings,  it  does  not  invade  a  right  of  possession, 
because  he  had  none  by  virtue  of  his  statutory  lien,  and  therefore  he  can  not 
resort  to  the  remedy  of  a  trial  of  the  right  of  property.  Groesbeck  v.  Evans, 
11  Texas  Ct.  Rep.,  445;  id.  13  Texas  Ct.  Rep.,  659,  overruled. 

8. — ^PoBsetsion  of  Landlord — ^Vndlspnted  Evidence — Peremptory  Charge. 

A  tenant  being  indebted  to  his  landlord  agreed  to,  and  did  in  fact  turn 
over  to  him  the  entire  crop  raised  on  the  farm  with  the  understanding  that 
the  landlord  should  sell  the  crop  and  apply  the  proceeds  as  far  as  necessaiy  to 
the  payment  of  the  tenant's  indebtedness,  and  return  the  balance,  if  any,  to 
the  tenant  The  tenant  was  engaged  in  gathering  and  shipping  the  crops  to 
the  landlord  when  the  attachment  was  levied.  These  facts  were  undisputed, 
and  there  was  no  evidence  of  fraud  in  the  agreement.    Held,  in  a  suit  for  the 
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trial  of  the  right  of  property  between  the  landlord  and  an  attaching  creditor 
the  court  properly  instructed  a  verdict  for  the  landlord.  ' 

8. — ^Landlord's  Lien — ^Entire  Crop. 

The  landlord  has  a  lien  on  the  tenant's  entire  crop,  and  no  portion  of  the 
same  can  be  subjected  to  the  debt  of  a  third  party  by  showing  that  sufficient 
of  the  crop  remains  to  satisfy  the  landlord's  demands. 

Appeal  from  the  County  Court  of  Liberty  County.  Tried  below  be- 
fore Hon.  T.  C.  Crane. 

Edw.  B.  Pickett,  Jr.,  for  appellant. — The  lien  of  a  landlord  does  not 
give  him  such  a  right  to  possession  of  a  crop  of  his  tenant  as  will  en- 
title him  to  assert  that  right  in  the  statutory  proceeding  of  trial  of 
right  of  property  against  an  attaching  creditor  of  the  tenant.  Raysor 
V.  Reid,  55  Texas,  266;  Garrity  v.  Thompson,  64  Texas,  598.;  Belt  v. 
Raguet,  27  Texas,  472;  Willis  v.  Thompson,  85  Texas,  307;  White  v. 
Jacobs,  66  Texas,  464;  Erwin  v.  Blanks,  60  Texas,  585;  Pace  v.  Sparks, 
1  TJ.  C,  404;  Laux  v.  Glass,  1  App.  Civ.  Cases,  sec.  1182. 

If  a  landlord  has  received  from  his  tenant  a  part  of  the  crop  raised 
by  his  tenant,  which  is  equal  or  more  than  equal  in  value  to  the  amount 
due  the  landlord  for  rent  and  advances,  the  landlord  is  not  entitled  to 
recover  from  an  attaching  creditor  any  other  part  of  the  crop  raised 
by  his  tenant.  Zapp  v.  Johnson,  87  Texas,  641;  Wahrmund  v.  Edge- 
wood,  32  S.  W.  Rep.,  228. 

H.  E,  Marshall,  for  appellee. 

PLEASANTS,  Associate  Justice. — This  is  an  action  for  the  trial 
of  the  right  of  property,  brought  under  the  statute  authorizing  and 
governing  such  proceedings.  The  appellant,  who  is  a  creditor  of  one 
J.  D.  Owens,  brought  suit  against  him,  and  procured  the  issuance  of 
a  writ  of  attachment,  which  was  levied  upon  130  sacks  of  rice  found 
on  the  farm  which  was  occupied  by  Owens  as  a  tenant  of  appellee. 
Upon  the  seizure  of  the  rice  under  this  writ  appellee  filed  a  claimant's 
oath  and  bond,  as  required  by  the  statute,  for  a  trial  of  the  right  of 
property. 

Appellee's  claim  of  right  to  the  possession  of  the  rice  is  based  in  his 
pleading  upon  two  grounds: 

First.  That  it  had  been  transferred  to  him  by  Owens  in  satisfaction 
of  an  indebtedness  due  him  by  said  Owens,  and 

Second.  That,  if  he  had  not  acquired  the  title  to  the  rice  by  said 
transfer,  he  had  a  lien  on  it  to  secure  said  indebtedness,  and  it  had  been 
turned  over  to  him  by  Owens  to  be  sold,  and  the  proceeds  applied  to 
the  payment  of  the  indebtedness,  the  excess  of  such  proceeds,  if  any, 
to  be  returned  to  Owens. 

This  is  the  second  appeal  of  the  cause,  and  upon  the  former  appeal 
we  held  that  either  of  the  grounds  above  stated  was  sufficient  to  en- 
title appellee  to  maintain  the  suit,  and  that  a  general  demurrer  to  his 
pleadings  should  not  have  been  sustained.  (Groesbeck  v.  Evans,  11 
Texas  Ct.  Rep.,  445.) 

We  also  held,  in  the  opinion  rendered  on  that  appeal,  that  the  crop 
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of  a  tenant  who  was  indebted  to  his  landlord  for  rents,  supplies  or  ad- 
vances, should,  so  long  as  it  remained  upon  the  rented  premises,  be 
considered  to  be  in  the  possession  of  the  landlord,  as  against  a  creditor 
of  the  tenant  who  sought  to  subject  it  to  his  debt,  and  that  if  such 
creditor  should  levy  mpon  the  crop,  and  remove  it  from  the  rented 
premises,  the  landlord  could,  as  a  lienholder  in  possession  of  the  prop- 
erty, maintain  an  action  for  the  trial  of  the  right  of  property  under 
the  statute  authorizing  such  proceedings.  The  language  used  in  the 
original  opinion  on  that  appeal  was  too  broad  and  unqualified  to  accu- 
rately express  our  meaning,  but  in  a  supplemental  opinion  subse- 
quently filed  in  the  case  (13  Texas  Ct.  Rep.,  659)  we  qualified  the  ex- 
pressions of  the  original  opinion,  and  declared  our  holding  to  be  as 
above  stated.  The  decision  of  the  question  of  the  right  of  a  landlord 
to  maintain  an  action  for  the  trial  of  the  right  of  property  by  virtue 
of  his  lien,  and  the  provision  of  the  statute  which  prohibits  the  tenant 
removing  the  crop  from  the  rented  premises  without  the  consent  of  the 
landlord,  was  not  necessary  for  the  disposition  of  that  appeal,  nor  is  it 
necessar}'  in  the  determination  of  the  case  now  before  us.  We  have, 
however,  been  impressed  with  the  force  of  appellant's  argument  upon 
the  question,  and  have  reached  the  conclusion  that  the  reason  upon 
which  our  former  decision  upon  this  point  was  based  is  not  sound,  and 
that  the  conclusion  then  reached  can  not  be  reconciled  with  former  de- 
cisions of  our  higher  courts,  which,  while  not  directly  deciding  this 
question,  have  announced  a  different  rule  in  cases  involving  the  same 
principle. 

In  our  former  discussion  of  the  question  we  gave  too  much  import- 
ance to  the  provision  of  the  statute  prohibiting  the  removal  of  the 
crop  from  the  rented  premises  without  the  consent  of  the  landlord. 
That  provision  can  not  be  properly  construed  as  affecting  the  question 
of  the  landlord's  possession  or  right  of  possession,  and,  while  the  seizure 
and  removal  of  the  crop  upon  execution  against  the  tenant  is  an  inva- 
sion of  the  landlord's  right,  which  he  could  protect  by  proper  proceed- 
ings^ it  does  not  invade  his  right  of  possession,  because  he  had  none 
by  virtue  of  his  statutory  lien,  and  therefore  he  could  not  resort  to 
the  statutory  remedy  of  a  trial  of  the  right  of  property.  To  the  ex- 
tent above  indicated  our  former  opinion  is  overruled,  but,  as  before 
stated,  the  question  is  not  involved  on  this  appeal. 

Upon  the  trial  from  which  this  appeal  is  prosecuted  the  court  be- 
low instructed  the  jury  to  return  a  verdict  for  the  appellee,  and  the 
correctness  of  this  instruction  is  the  only  question  presented  for  our 
determination. 

The  uncontradicted  evidence  shows  that,  prior  to  the  levy  of  the  at- 
tachment, Owens,  who  was  indebted  to  appellee  in  the  sum  of  $1,900 
for  supplies  and  advances  during  the  year  1902,  and  the  further  sum 
of  $484  for  supplies  furnished  him  in  1903,  agreed  that  appellee  should 
have  all  of  the  crop  raised  by  him  on  the  farm  during  the  year  1903, 
and  that  he  should  sell  the  same  and  apply  the  proceeds  to  payment 
of  the  amounts  due  him,  the  remainder,  if  any,  of  such  proceeds  to  be 
paid  to  Owens.  This  agreement  was  being  carried  out  by  Owens  at 
the  time  the  levy  was  made,  and  the  crop  was  being  shipped  by  him  to 
appellee,  at  Houston,  as  fast  as  it  was  gathered  and  prepared  for  ship- 


46  Texas  Civil  Appeals  Reports,  Vol.  42.       [February, 

ment.  Owens  testified  that,,  after  this  agreement  was  made,  he  had 
no  control  over  the  rice  except  as  the  agent  of  appellee.  Appellant 
was  informed  of  this  agreement  before  he  made  the  levy. 

There  is  no  evidence  of  fraud  or  bad  faith  on  the  part  of  Owens  or 
appellee,  and  the  agreement  is  not  attacked  on  this  ground.  We  think 
it  clear  that  appellee,  under  these  facts,  should  be  held  to  have  been  in 
possession  of  the  rice  at  the  time  it  was  levied  on,  and,  as  a  lienholder 
in  possession,  had  the  right  to  maintain  this  action  to  recover  the  prop- 
erty. His  possession  was  as  actual  and  visible  as  the  nature  of  the 
property,  as  it  was  then  situated,  would  permit.  (Adoue  v.  Seeligson 
&  Co.,  54  Texas,  600.)  If  he  had  sent  an  agent  to  the  farm  to  gather 
and  ship  the  crop  to  him  there  could  be  no  question  as  to  his  posses- 
sion of  the  rice  at  the  time  it  was  levied  upon,  and  the  agreement  with 
Owens,  by  which  he  became  appellee's  agent  for  this  purpose,  made 
Owens'  possession  the  possession  of  appellee.  There  being  no  evidence 
raising  the  issue  of  fraud,  and  the  evidence  above  stated  being  uncon- 
tradicted, the  trial  court  properly  instructed  the  jury  to  return  a  ver- 
dict for  the  plaintiff. 

Appellant  contends  that  there  is  evidence  tending  to  show  that,  since 
the  levy  upon  the  rice  in  question,  Owens  has  delivered  to  appellee 
property  of  value  in  excess  of  his  indebtedness  to  him,  and  that  this 
issue  should  have  gone  to  the  jury,  because,  if  it  be  true  that  appellee's 
debt  has  been  paid  since  the  levy,  he  now  has  no  claim  on  the  rice  in 
question. 

We  are  not  inclined  to  admit  the  correctness  of  this  contention 
either  as  to  the  fact  issue  or  the  proposition  of  law  advanced,  but,  if 
we  concede  the  fact  to  be  as  stated,  and  the  proposition  of  law  to  be 
sound,  the  contention  can  not  be  upheld  because  the  fact  stated  does 
not  sustain  the  legal  conclusion  based  thereon.  Whatever  may  be  the 
value  of  the  property  turned  over  to  appellee  by  Owens,  under  his 
agreement  above  set  out,  the  undisputed  evidence  shows  that  appellee's 
indebtedness  has  not  been  paid,  and  that  he  has  been  garnished  by 
other  creditors  of  Owens,  which  garnishment  proceedings  are  pending* 

Appellee's  lien  was  upon  the  entire  crop,  and,  in  order  to  subject 
any  portion  of  it  to  his  debt,  the  burden  w^as  upon  appellant  to  show 
that  appellee  had  been  paid,  and  this  burden  is  not  discharged  by  show- 
ing that  the  remainder  of  the  property  upon  which  the  Hen  existed  was 
of  sufficient  value  to  satisfy  appellee's  debt.  (Nave  v.  Britton,  61 
Texas,  573;  Kellogg  &  Co.  v.  MuUer,  68  Texas,  182;  Wilkes  v.  Adler, 
68  Texas,  689.) 

We  are  of  opinion  that  the  judgment  of  the  court  below  should  be 
affirmed,  and  it  has  been  so  ordered. 

Affirmed. 
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J.  M.  Wells  v.  B.  T.  Moor, 

Decided  February  17,  1906. 

1. — Trial  Court — Chansre  of  Euling — Control  of  Case. 

A  trial  court  has  the  power  at  any  time  previous  to  the  end  of  the  trial 
to  correct  errors  theretofore  committed  by  him  in  the  progress  of  the  trial, 
and  to  alter,  amend  or  set  aside  the  judgment  rendered  by  him  at  any  time 
before  the  expiration  of  the  term  at  which  it  was  rendered. 

8. — Open  Acoonnt — ^Verbal  Promise  to  Pay — ^Limitation. 

A  verbal  promise  on  the  part  of  the  debtor  to  pay  at  a  future  date  a  past 
due  open  account,  is  not  a  sufficient  consideration  to  support  a  promise  on  the 
part  of  the  creditor  not  to  sue  until  such  date,  and  does  not  interrupt  the 
running  of  the  statute.  Under  the  statute  (art.  3370)  any  acknowledgment 
made  after  the  debt  is  due  must  be  in  writing  in  order  to  extend  the  bar. 

Appeal  from  the  County  Court  of  Liberty  County.  Tried  below 
before  Hon.  T.  C.  Crane. 

Marshall  &  Dabney,  for  appellant. 

Fowler  £  Fowler,  for  appellee. 

GILL,  Chief  Justice. — This  suit  was  brought  in  the  Justice  Court 
by  J.  M.  Wells  to  recover  of  B.  T.  Moor  the  amount  of  an  account  for 
prescriptions  filled  and  medical  services  rendered,  the  sum  claimed 
being  $132.     Defendant  pleaded  limitation  of  two  years. 

Plaintiff  was  cast  in  the  Justice  Court,  and  appealed  to  the  County 
Court.  There  the  defendant  renewed  his  plea  of  limitation  in  the 
form  of  an  exception  to  the  petition.  To  the  plaintiff's  allegation  that 
the  bar  of  the  statute  was  suspended  by  a  verbal  promise  to  pay  at  a 
later  day  than  the  first  due  date  of  the  account,  defendant  invoked  the 
article  of  the  statute  (article  3370),  providing,  in  effect,  that  such  a 
new  promise,  to  be  effective,  must  be  in  writing.  At  the  first  term  the 
pleas  and  exceptions  of  defendant  were  overruled,  and  the  cause  con- 
tinued generally. 

At  the  next  term  they  were  renewed,  and,  on  reconsideration,  the 
trial  court  sustained  them  and  dismissed  plaintiff^s  suit.  From  that 
judgment  plaintiff  has  appealed  to  this  court,  and  here  makes  four 
points  against  the  judgment,  viz. : 

First.  The  court  erred  in  not  allowing  him  to  show  by  parol  that 
he  had  pleaded  the  new  promise  in  the  Justice  Court. 

Second.  The  court  erred  in  considering  the  defendant's  affidavits 
to  the  effect  that  no  such  pleas  were  interposed  in  the  Justice  Court. 

Third.  The  court  erred  in  reviewing  his  action  on  the  demurrers 
after  overruling  them  at  a  previous  term,  and 

Fourth.  The  court  erred  in  holding  that  the  new  promise  pleaded 
did  not  take  the  claim  out  of  the  bar  of  limitation. 

To  the  first  objection  it  is  sufficient  answer  that  the  court,  in  fact, 
considered  plaintiff's  petition  in  the  County  Court,  which  contained  the 
allegations  of  the  new  verbal  promise,  whereby  the  time  of  payment 
was  extended.     The  exception  was  sustained,  not  because  the  matter 
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had  not  been  pleaded  in  the  Justice  Court  or  was  a  new  cause  of  action 
in  the  County  Court,  but  because,  in  the  absence  of  the  new  promise, 
the  claim  on  its  face  was  barred,  and  the  new  promise,  being  verbal, 
did  not  remove  the  bar.  What  has  been  said  also  disposes  of  the  sec- 
ond objection. 

The  third  objection  is  utterly  without  merit,  because  a  trial  court 
has  the  power,  at  any  time  previous  to  the  end  of  the  trial,  to  correct 
errors  theretofore  committed  by  him  in  the  progress  of  the  cause,  and 
to  this  end  his  power  to  alter,  amend  or  set  aside  the  judgment  ren- 
dered by  him  exists  until  the  expiration  of  the  term  at  which  it  is  ren- 
dered. 

That  the  nature  of  the  new  promise  pleaded  brought  it  within  the 
statutory  inhibition  is  disputed  by  appellant.  He  contends  that  it 
was  not  a  mere  verbal  promise  to  pay  an  existing  past  due  debt,  but 
was  a  new  promise  based  upon  a  new  and  valuable  consideration. 

The  new  promise  pleaded  was  a  forbearance  to  sue  on  the  part  of 
plaintiff  and  a  promise  to  pay  the  account  at  a  later  day  on  the  part 
of  defendant.  The  subject  of  the  transaction  was  an  open  account. 
The  promise  of  forbearance  on  the  part  of  plaintiff  was  based  on  no 
consideration,  and  did  not  suspend  his  right  to  sue.  Under  the  stat- 
ute any  acknowledgment  made  after  a  debt  is  due  must  be  in  writing 
in  order  to  extend  the  bar.  To  allow  plaintiff's  contention  would 
amount  practically  to  an  annulment  of  the  statute. 

The  case  of  Heisch  v.  Adams  (81  Texas,  94),  cited  by  appellant,  is 
not  decisive  of  the  question.  The  principle  decided  in  that  case  is 
that  a  verbal  contract  made  after  the  due  date,  and  before  the  bar  of 
a  note,  and  embodying  new  elements  of  consideration  which  amount  to 
a  novation,  take  the  place  of  the  note  forming  in  part  the  basis  of  the 
new  contract,  and  the  statute  runs  from  the  due  date  of  the  new  con- 
tract.   The  facts  here  alleged  fall  far  short  of  those  in  the  case  cited. 

In  Howard  v.  Windom  (86  Texas,  560),  it  is  held  that  the  acknowl- 
edgment or  new  promise  is  a  new  cause  of  action,  which  must  be  de- 
clared on. 

In  Gibson  v.  Irby  (17  Texas,  174),  it  was  held  that  a  verbal  agree- 
ment to  extend  the  due  date  of  a  note,  the  debtor  agreeing  to  pay  the 
principal  and  interest  on  that  date,  did  not  bind  the  holder  of  the  note 
not  to  sue  sooner,  the  reason  given  being  that  the  contract  was  without 
consideration  passing  from  the  debtor. 

The  case  at  hand  is  almost  identical  with  Austin  Real  Estate  &  Ab- 
stract Co.  V.  Bahn  (87  Texas,  582),  and  is  alike  distinguishable  from 
Benson  v.  Phipps,  reported  in  the  same  volume. 

So  that,  even  if  it  be  a  sound  proposition  to  hold  that  a  verbal  ex- 
tension of  time,  made  after  the  due  date  of  a  demand  and  before  the 
bar  of  the  statute,  upon  a  sufficient  consideration  moving  from  each 
party,  will  suspend  the  running  of  limitation,  notwithstanding  article 
3370,  supra,  still  it  can  not  serve  the  appellant  in  this  case,  because 
the  holder  of  the  note  was  not  bound  not  to  sue  within  the  time.  See, 
also,  Helm  v.  Crane   (4  Texas  Civ.  App.,  89). 

The  trial  court  was  right  in  sustaining  the  exception.  The  judgment 
ia  therefore  affirmed. 

Affirtfied, 


1906.']  OWBNS  V.   POLET.  49 

Barney  J.  Owens  et  al  v.  John  J.  Foley. 

Decided  February  17,  1906. 

BUI  of  Eeview — Pleadlnsr— Judgment. 

In  a  proceeding  in  the  nature  of  a  bill  of  review  the  plaintiff  must  show 
not  only  his  right  to  another  trial,  but  that  a  hearing  of  his  bill  will  probably 
have  a  different  result.  All  parties  interested  in  or  under  the  former  judg-^ 
ment  must  be  parties  to  such  proceedings,  and  the  judgment  rendered  therein 
must  dispose  of  all  the  issues  presented  in  the  bill  of  review  and  thus  become 
a  substitute  for  the  judgment  set  aside.  A  judgment  failing  to  do  this  is  not 
a  final  judgment  and  an  appeal  therefrom  will  be  dismissed. 

Appeal  from  the  District  Court  of  Harris  County.  Tried  below  be- 
fore Hon.  Norman  6.  Kittrell. 

A,  B.  and  W.  P.  Hamblen,  for  appellants. 

Howard  &  Howard  and  Cobh  &  Campbell,  for  appellee. 

GILL,  Chief  Justice. — This  suit  was  brought  by  John  J.  Foley  to 
set  aside  a  judgment  rendered  in  cause  number  30,664  on  the  docket 
of  the  District  Court  of  Harris  County,  entered  by  agreement  and  con- 
sent of  parties  in  a  case  entitled  Barney  J.  Owens  et  al.  v.  John  J. 
Foley  et  al.  There  was  a  prayer  also  to  set  aside  and  annul  a  deed  from 
Foley  to  Barney  Owens  and  a  deed  from  one  Patrick  J.  Owens  to 
Foley.  It  was  averred  that  the  exchange  of  these  deeds  was  a  part  of 
the  consideration  for  the  agreement  upon  which  the  judgment  was 
rendered  in  cause  number  30,664,  and  that  Patrick  J.  Owens  was  not 
the  man  from  whom  Foley  wished  and  expected  a  deed,  but  was  fraudu- 
lently represented  to  be  the  Pat  Owens  having  a  claim  to  the  land 
mentioned  in  the  deed,  and  that  Foley  was  thereby  induced  to  accept 
his  deed  as  a  part  of  the  consideration  for  the  judgment. 

To  all  of  which  defendants  interposed  a  general  denial  and  plea  of 
not  guilty.  They  specially  set  up  title  in  themselves  to  the  lands  sued 
for  by  foree  of  the  agreed  judgment  and  otherwise,  and  prayed  that 
the  court  might  so  adjudge. 

On  trial  upon  the  merits  the  plaintiff  prevailed.  The  .judgment 
was  to  the  effect  that  the  Foley  and  Pat  J.  Owens  deeds  be  annulled, 
that  the  judgment  in  cause  number  30,664  be  annulled  and  set  aside, 
and  that  plaintiff  recover  his  costs.  The  title  to  the  various  parcels  of 
land  were  not  adjudged,  and  cause  number  30,664  was  left  open  and 
pending  upon  the  docket  of  the  District  Court. 

A  brief  history  of  the  controversy  is  necessary  to  a  clear  compre- 
hension of  the  question  we  are  called  upon  to  decide,  and  we  here  give 
it  as  concisely  as  may  be. 

On  October  7,  1897,  John  J.  Foley  recovered  a  money  judgment 
against  John  Owens,  Sr.  Execution  thereon  was  levied  upon  the  lots 
in  controversy  in  this  suit,  and  they  were  advertised  for  sale  to  satisfy 
the  judgment. 

Thereupon  Barney  J.,  Patrick  J.,  Michael  J.,  Willie  J.  and  Maggie 
Owens,  as  the  children  of  John  Owens,  Sr.,  and  his  deceased  wife. 
Vol.  XLU.  CivU— 4. 
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brought  the  suit  number  30,664,  alleging  that  the  property  levied  on 
waa  the  separate  estate  of  their  deceased  mother,  and  descended  to 
them,  the  children,  and  was  not  subject  to  the  execution  of  Foley  for 
their  father's  debt.  They  prayed  that  the  threatened  sale  under  execu- 
tion be  enjoined  and  the  property  adjudged  to  belong  to  them.  The 
injunction  was  issued  and  the  sale  enjoined,  but,  by  oversight,  some  of 
the  lota  levied  on  were  omitted  from  the  writ  of  injunction,  and  these 
the  sheriff  sold  and  duly  conveyed  to  Foley. 

Cause  number  30,664  coming  on  for  trial,  the  parties  came  to  an  ac- 
commodation, and  determined  upon  an  agreed  judgment,  which  was 
duly  entered  as  the  final  judgment  in  that  cause.  By  its  terms  the 
plaintiffs  in  that  suit  recovered  lots  three,  four  and  eight,  and  frac- 
tional lot  ninCj,  and  an  undivided  half  interest  in  the  remainder  of 
lot  nine;  also  an  undivided  half  interest  in  fractional  lot  eleven,  all 
in  block  one  of  the  Fosgard  addition  to  the  city  of  Houston.  Foley  re- 
covered only  fractional  lot  ten  of  said  addition.  A  part  of  the  consid- 
eration for  this  agreed  judgment  was  that  the  plaintiffs  therein  should 
procure  from  Pat  Owens  (who  was  not  a  party  to  said  suit)  a  quit- 
claim deed  to  Foley,  passing  such  interest  as  Pat  Owens  had  in  said 
lot,  and  Foley  was  to  quit-claim  to  Barney  Owens  the  half  of  seven- 
tenths  of  an  acre  in  the  Black  Labor. 

The  present  suit  was  brought  on  the  theory  that  plaintiffs  in  the 
first  suit  had  fraudulently  palmed  off  on  Foley  a  deed  from  Pat  J. 
Owens  for  the  deed  he  stipulated  for  irom  Pat  Owens,  a  different  man, 
and  because  of  this  fraud  he  sought  to  annul  the  judgment  and  his 
own  deed  to  Barney  Owens. 

Prom  this  brief  outline  of  the  facts  it  is  apparent  that  the  judg- 
ment appealed  from  not  only  went  no  further  than  to  set  aside  the 
judgment  in  cause  number  30,664,  and  set  aside  the  two  deeds  upon 
which  the  judgment  was  in  part  based,  but  it  left  pending  and  undis- 
posed of  the  suit  which  resulted  in  the  agreed  judgment.  We  called 
counsels*  attention  to  the  probable  lack  of  finality  in  the  judgment  ap- 
pealed from,  and  invited  argument  on  the  point.  Counsel  for  both 
sides  have  been  heard,  and  counsel  for  appellee  has  moved  to  dismiss 
the  appeal.  Counsel  for  appellant  concedes  that  all  the  issues  are  not 
disposed  of,  but  insists  that  we  should  hear  this  appeal,  because,  if  the 
appeal  is  dismissed,  he  has  no  means  of  reviewing  the  action  of  the 
trial  court  upon  the  issues  so  far  tried. 

In  its  general  nature  this  proceeding  is  a  bill  of  review,  the  pur- 
pose of  which  is  to  set  aside  a  judgment  not  void,  but  voidable,  upon  a 
showing  of  the  truth  of  the  facts  alleged,  and  to  the  same  end  to  an- 
nul the  deeds  which  were  in  part  the  basis  of  the  judgment.  For  that 
purpose  plaintiff  was  not  only  careful  to  make  parties  defendant  in 
this  proceeding  all  those  who  were  parties  plaintiff  in  number  30,664, 
but  also  those  whose  interests  were  affected  by  the  transactions  upon 
which  the  judgment  was  based.  It  is  well  settled  that  such  a  suit  is  in 
its  nature  an  equitable  suit  for  a  new  trial,  and  must,  therefore,  be 
brought  in  the  court  which  rendered  the  judgment  assailed.  This 
suit  was  so  brought.  It  is  also  true  that  the  plaintiff  in  such  an  action 
must  not  only  show  his  right  to  another  trial,  but  that  a  hearing  of  his 
bill  will  probably  have  a  different  result. 
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The  universal  practice  is. to  require  the  plaintiflE  in  such  an  action 
to  set  up  not  only  his  reasons  for  reopening  the  judgment  assailed,  but 
to  so  plead  as  to  enable  the  trial  court  to  determine  the  issues  pre- 
sented in  the  original  action,  and  render  such  a  judgment  as  will  be 
an  effective  substitute  for  the  judgment  set  aside.  (Overton  v.  Blum, 
50  Texas,  424;  Roller  v.  Wooldridge,  46  Texas,  485;  Taylor  v.  Fore, 
42  Texas,  256.)  The  necessity  for  the  rule  is  obvious,  and  counsel  do 
not  question  it.  In  the  case  last  cited,  it  was  held  that  a  judgment 
setting  aside  the  judgment  assailed,  and  continuing  the  case  for  trial 
on  the  merits,  was  not  a  final  judgment,  and  the  appeal  was  dismissed. 

In  this  case  the  violation  of  the  rule  is  pronounced  and  its  conse- 
quences confusing.  The  plaintiff  has  pleaded  his  whole  case.  The 
defendants  have  asserted  claim  also  to  the  same  property.  The  court 
has  annulled  the  deed  from  Foley  to  Barney  Owens,  thus  putting  the 
title  of  that  property  back  in  Foley  by  force  of  his  sheriff's  deed.  The 
judgment  is  annulled,  thus  leaving  the  title  of  the  other  property  and 
all  the  issues  in  that  case  pending  and  unadjudicated.  Just  what  would 
be  the  effect  of  this  judgment  in  the  light  of  the  pleadings,  if  allowed 
to  stand,  we  shall  not  undertake  to  determine.  The  confusion  which 
would  result  from  its  consideration  and  affirmance  but  emphasizes  the 
wisdom  of  the  rule  which  requires  the  judgment  to  dispose  of  all  the 
issues  presented  in  the  bill  of  review,  and  thus  become  a  substitute  for 
the  judgment  set  aside. 

We  are  of  opinion  the  decree  appealed  from  is  not  a  final  judgment, 
and  the  appeal  must  be  dismissed.  On  the  authority  of  Taylor  v.  Fore, 
supra,  we  also  hold  that,  upon  another  trial,  the  court  should  try  the 
whole  case  as  an  entirety,  disposing  at  the  same  time  of  the  right  to 
reopen  the  judgment  and  the  issues  which  arise  in  case  it  is  reopened. 

Appeal  dismissed. 

ON    REHEARING. 

Appellants'  motion  for  rehearing  is  overruled.  We  do  not  desire  to 
add  anything  to  what  was  written  upon  the  question  in  the  main  opin- 
ion. 

We  stated  in  closing  that,  in  our  opinion,  the  order  granting  a  new 
trial  was  ineffective,  and  that  the  case  should  be  retried  in  its  en- 
tirety. Appellee  insists  that  the  judgment  was  interlocutory,  and 
should  stand  as  an  adjudication  pro  tanto  of  the  issues  involved  in 
the  cause.  He  protests  against  any  expression  of  opinion  on  our  part 
on  the  point,  because  the  only  question  before  us  was  the  motion  to 
dismiss.  We  agree  with  counsel  that  the  exact  point  was  not  up  for 
decision,  and  that,  having  dismissed  the  appeal,  we  had  no  jurisdic- 
tion to  bind  the  trial  court  by  a  decision  of  other  questions.  While  it 
is  not  unusual  for  Appellate  Courts  to  offer  suggestions  believed  to  be 
helpful  in  view  of  another  trial,  we  willingly  declare  that  in  this  case 
it  is  a  point  not  decided. 

As  the  matter  complained  of  was  not  carried  into  the  order  of  dis- 
missal, appellee's  motion  to  reform  is  overruled. 

Ovwruhd. 

Writ  of  error  refused. 
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George  Pfeuffer  et  al.  v.  Harry  R.  Bondies  et  al. 

Decided  February  17,  1906. 

1. — ^Keoital  in  Patent-— Transfer  of  Certlfloate  to  8.,  Beceaied. 

The  patent  to  the  land  in  controveray  issued  in  1863  to  the  heirs  of  S. 
It  contained  a  recital  that  the  certificate,  by  virtue  of  which  the  land  was 
surveyed,  was  transferred  to  S.,  deceased,  in  1854.  S.  died  in  1856.  Held, 
that  the  recital  in  the  patent  meant  that  S.  was  deceased  at  the  date  of  the 
patent,  and  not  at  the  date  ol  the  transfer  of  the  certificate  to  him,  and  did 
not  affect  the  validity  of  the  patent. 

2. — ^Taz  Sale  and  Deed — ^Xisdeseription  of  Land. 

The  original  grantee  of  the  land  was  Judson  M.  Meador;  the  correct  ab- 
stract number  was  161;  it  contained  320  acres,  and  it  was  the  only  survey 
of  that  name  in  the  county.  The  land  was  assessed  in  1880  as  the  property 
of  "unknown  owners;"  in  making  the  assessment  it  was  described  by  the 
assessor  as  "abstract  No.  161,  certificate  No.  96,  'headright  survey,  Joseph  M. 
Meador,  number  of  acres,  320."  No  survey  number  was  given.  In  advertising 
the  property  as  delinquent  it  was  described  as  "abstract  No.  167;  originaS 
grantee  Joseph  W.  Meador."  In  the  tax  deed  it  was  described  as  the  "Joseph 
W.  Meador  survey,  abstract  No.  157,  certificate  No,  96,  in  Gregg  County." 
Held,  the  misdescription  of  the  land  on  the  tax  rolls  as  the  Joseph  M.  Meador 
survey,  and  the  omission  of  the  survey  number  were  fatal  to  the  assessment; 
and  the  misdescription  in  the  'advertisement  and  the  collector's  deed  was  not 
cured  by  the  fact  that  it  was  the  only  Meador  survey  in  the  county. 

Appeal  from  the  District  Court  of  Gregg  County.  Tried  below  be- 
fore Hon.  Ras.  Young,  Special  Judge. 

A.  Winslow  and  Lit  Terry,  for  appellants. — A  conveyance  to  a  party 
not  living  at  the  time  of  its  execution  is  void.  Also  a  conveyance  to  a 
party,  which  shows  upon  its  face  that  the  grantee  therein  is  dead,  is  void, 
even  though  he  be  living  at  the  time  of  the  execution  thereof.  See 
Am.  &  Eng.  Ency.  of  Law,  vol.  9,  p.  40,  and  authorities  therein  cited, 
viz.:  Lyles  v.  Lescher  (Ind.),  7  West,  53;  Phelan  v.  San  Francisco 
Co.,  6  Cal.,  531;  Barr  v.  Schroeder,  32  Cal.,  610;  Skinner  v.  Grace 
Church,  20  N.  W.  Bep.,  577 ;  Gaston  &  Thomas  v.  Dashiell,  55  Texas, 
508;  Robertson  v.  Guerin,  50  Texas,  317;  Hunter  v.  Watson,  12  Cal., 
363,  73  Am.  Dec,  543;  Devlin  on  Deeds,  sec.  123;  3  Washburn  on  Real 
Prop.  (4th  ed.),  266;  Wood  on  Conveyancing,  170,  171;  Renick  & 
Frazier  v.  Dawson,  55  Texas,  102-109;  Willis  v.  Gay,  48  Texas,  469; 
Peters  v.  Clements,  46  Texas,  114. 

All  that  is  required  in  the  assessment  of  real  property  against  an  un- 
known owner,  for  the  taxes  due  thereon,  is  to  give  such  description 
thereof  in  the  tax  rolls  and  notice  of  sale  as  will  identify  the  prop- 
erty, and  a  tax  deed  for  property  so  described,  which  has  been  sold  for 
the  taxes  due  thereon  by  the  tax  collector,  in  accordance  with  the  re- 
quirements of  the  law  in  force  at  the  time  the  sale  was  made,  vest  a 
good  and  perfect  title  to  the  purchaser  thereof,  subject  to  be  impeached 
only  for  actual  fraud.  Const,  of  1876,  sec.  13,  art.  8 ;  Morgan  v.  Smith, 
70  Texas,  637-642;  Eustis  v.  City  of  Henrietta,  90  Texas,  468-475. 

Harry  R.  Bondies  and  Oaines  B.  Turner,  for  appellee. — The  evi- 
dence, as  shown  by  the  court's  conclusions  of  fact,  showing  that  an 
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incorrect  abstract  number  was  given,  and  that  the  name  of  the  orig- 
inal grantee  was  incorrectl)*  given,  and  that  no  survey  number  was 
given,  nor  any  excuse  or  reason  offered  why  the  said  number  was  not 
given,  it  was  error  on  the  part  of  the  court  to  admit  the  said  tax  rolls 
for  1880  in  evidence,  and  it  was  further  error  to  hold  that  the  same 
was  correctly  advertised,  and  also  error  on  this  account  to  admit  in  evi- 
dence the  tax  deed  from  Campbell  to  Peters,  and  it  was  further  error 
to  admit  the  tax  deed,  because  it  incorrectly  described  the  land. 

Judge  Collard,  in  the  case  of  Williams  et  al.  v.  Thomas  et  al.  (44 
S.  W.  Rep.,  1073),  says:  '"W,  N",  Morris  and  W.  U.  Morris  are  not 
identical  names  of  the  same  person,"  and  cited  the  following  authorities : 
Battle  V.  Guedry,  58  Texas,  114;  Golden  v.  Patterson,  56  Texas,  628; 
Crumbley  v.  Busse  (Texas  Civ.  App.),  33  S.  W.  Rep.,  440;  Clark  v. 
Kirby  (Texas  Civ.  App.),  25  S.  W.  Rep.,  1096. 

The  court  further  holds:  "A  deed,  to  be  valid,  must  by  its  own 
terms  convey  the  land  claimed,  and  it  can  not  be  aided  by  parol,''  and 
cites  Wofford  v.  McKinna,  23  Texas,  36 ;  Clark  v.  Kirby,  25'  S.  W. 
Rep.,  1097;  Brokel  v.  McKechnie,  69  Texas,  32,  6  S.  W.  Rep.,  623; 
Murphy  v.  Welder,  58  Texas,  240. 

We  submit,  as  the  tax  deed  from  the  collector  to  Peters  conveys  the 
Joseph  W.  Meadow,  abstract  157,  and  not  the  Judson  M.  Meador  ab- 
stract 151,  that  the  same  is  void.  If  tax  deed  is  so  uncertain  as  to 
require  extrinsic  evidence  it  is  void.  Wofford  v.  McKinna,  23  Texas,  45 ; 
approved  in  Wooters  v.  Arledge,  54  Texas,  397;  Logan  v.  Pierce,  2, 
Posev  U.  C,  288 ;  Hubbard  v.  Arnold,  2  Posev  U.  C,  328 ;  Norris  v. 
Hunt,  51  Texas,  616;  Crabtree  v.  Whitselle,  65  Texas,  112. 

It  is  held  in  Norris  v.  Hunt  that  a  patent  ambiguity  in  the  descrip- 
tion renders  it  void. 

Variance  between  roll  and  deed :  Judge  Roberson,  in  the  case  Mere- 
dith V.  Coker  (65  Texas,  30),  says:  '*As  land  listed  as  the  Joshua 
Shelton,  and  in  deed  Jos.  or  Jas.  Shelton,  was  not  the  same  land  listed 
as  conveyed,  and  the  rolls  and  deed  were  properly  excluded.*'  Hadley 
V.  Tankersley,  8  Texas,  12 ;  Blackwell  on  Tax  Tit.,  83,  note  1 ;  Cooley 
on  Tax,  355;  Burrough  on  Tax,  sec.  120.         -, 

Incorrect  "abstract  number,  survey  number :  The  court  held  in  Rail- 
way Co.  V.  Poindexter  (7  S.  W.  Rep.,  316),  that  the  rolls  are  not  ad- 
missible unless  the  correct  abstract  number  and  the  correct  number  of 
the  survey  are  proved.  Also  cites  McCormick  v.  Edwards,  6  S.  W. 
Rep.,  32;''Meredith  v.  Coker,  65  Texas,  30,  31;  also,  see  9  Texas,  408. 

It  is  held  in  Henderson  v.  White,  by  Judge  Willie  (5  S.  W.  Rep., 
374)  :    ''That  a  sale  is  void  if  failure  to  list  by  number  of  certificate.'* 

It  is  held  in  Crumbley  v.  Busse  (32  S.  W.  Rep.,  438) :  "That  a 
variance  in  the  number,  as  No.  884,  instead  of  No.  324,  renders  the 
sale  void  for  ambiguity."  House  v.  Stone,  64  Texas,  677;  Waters  v. 
Spofford,  58  Texas,  124;  Coker  v.  Roberts,  71  Texas,  602;  Norris  v. 
Hunt,  51  Texas,  609 ;  Carter  v.  Ulies,  13  Texas,  234. 

T.  D.  Campbell,  tax  collector,  having  no  recollection  as  to  adver- 
tising and  selling  the  land,  nor  any  other  matters,  except  from  the  re- 
citals in  the  deed,  it  was,  therefore,  error  on  the  part  of  the  court  to 
conclude  that  the  tract  of  land  in  controversy  was  correctly  advertised. 

Judge  Willie,  in  the  case  of  Henderson  v.  White  (5  S.  W.  Rep., 


54  Texas  Civil  Appeals  Reports,  Vol.  42.       [February, 

373),  says:  "It  is  true  that  the  tax  deed  under  decision  recites  that 
the  collector  oflEered  the  land  at  public  auction  at  the  time,  place,  and 
in  manner  required  by  law.  This,  however,  is  a  statement  of  a  mere 
conclusion  of  law;  and,  further,  it  is  well  settled  in  this  State  that 
the  deed  is  not  evidence  of  the  recitals  contained  in  it/'  Meredith  v. 
Coker,  65  Texas,  29 ;  Henderson  v.  White,  5  S.  W.  Eep,,  376,  69  Texas, 
103;  6  S.  W.  Rep.,  32;  8  S.  W.  Rep.,  529;  57  Texas,  86. 

REESE,  Associate  Justice. — This  was  a  suit  in  trespass  to  try 
title,  brought  by  Harry  R.  Bondies  and  others  against  Geo.  Pfeuffer 
and  others  to  recover  a  tract  of  320  acres  of  land.  Upon  trial  before 
the  court  without  a  jury  judgment  was  rendered  for  plaintiflE,  Turner, 
who,  having  bought  out  all  the  other  plaintiffs  after  suit  brought, 
pleaded  such  purchase,  and  defendants  have  appealed. 

The  tract  of  land,  described  as  the  J.  M.  Meador  survey  in  Gregg 
County,  was  patented  to  the  heirs  of  W.  M.  Simpson,  deceased,  by  vir- 
tue of  an  unconditional  certificate  issued  to  Judson  M.  Meador.  The 
patent  recites  that  the  certificate  was  issued  to  said  Meador  on  Sep- 
tember 3,  1848,  and  it  is  recited  in  the  patent  that  the  certificate  was 
transferred  to  Allen  October  16,  1854,  by  Allen  to  Frazer  on  December 
17,  1854,  and  by  Frazer  to  Wm.  M  Simpson,  deceased,  on  the  same  day. 
The  certificate,  by  virtue  of  this  last  transfer,  became  the  community 
property  of  Wm.  M.  Simpson  and  his  wife,  Letitia  Simpson,  to  whom 
he  was  married  in  1843.  W.  M.  Simpson  died  in  1855,  leaving  a 
widow,  the  said  Letitia,  and  no  children.  Both  by  the  terms  of  his 
will  and  as  sole  heir  of  the  community  property,  the  certificate  in  ques- 
tion passed  to  the  widow,  Letitia,  from  whom  it  passed  by  her  will  to 
her  son,  T.  R.  Buford,  and  her  daughter,  Catherine  Bondies,  and  her 
children. 

The  original  plaintiffs  are  sole  heirs-at-law  of  Catherine  E.  Bondies, 
and  conveyed  the  land  to  G.  B.  Turner,  who  came  in  as  party  plaintiff 
and  recovered  judgment. 

The  heirs-at-law  of  T.  R.  Buford  are  made  defendants  to  the  suit, 
some  of  whom  disclaimed,  and  others  not  disclaiming  made  default. 
Judgment  was  rendered  against  them  by  default  and  upon  disclaimer. 
Xo  complaint  is  made  of  the  judgment  on  this  account. 

The  defendants,  Pfeuffer  and  Buenz,  claim  title  under  a  tax  deed. 
Appellants  contend  that,  notwithstanding  the  court  found  that  W.  M. 
Simpson  died  in  1855,  the  recitals  in  the  patent  that  the  Meador  cer- 
tificate was  conveyed  in  1854  by  Frazer  to  W.  M.  Simpson,  deceased, 
show  that  Simpson  was  dead  at  the  time  of  such  transfer,  and  that 
such  transfer  was  on  this  account  void,  and  no  title  passed  to  his  heirs  by 
the  patent.  No  such  effect  can  be  given  to  this  recital.  The  patent 
was  issued  in  1863  to  the  heirs  of  W.  M.  Simpson,  and  the  only  infer- 
ence to  be  drawn  from  the  recital  in  the  patent,  that  the  certificate  had 
been  transferred  in  1854  to  W.  M.  Simpson,  deceased,  is  that  Simpson 
was  deceased  at  the  date  of  the  patent.  The  same  statement  occurs  in 
appellee^s  petition,  in  referring  to  the  patent  as  descriptive  of  the  land 
sued  for,  and  appellants'  objections  thereto  are  equally  without  force. 
This  objection  is  presented  in  various  forms  under  several  assignments 
of  error,  all  of  which  are  overruled.    W.  M.  Simpson  is  shown  to  have 
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been  alive  at  the  date  of  the  transfer  of  the  certificate  to  him  by  posi- 
tive and  undisputed  evidence.  The  naked  recital  in  the  patent  does 
not  tend  to  show  otherwise. 

The  evidence  sufficiently  shows  appellee's  right  to  recover  against 
appellants  unless  the  title  was  divested  out  of  them  by  the  tax  sale  and 
deed  under  which  appellants  claim. 

The  original  grantee  of  the  land  was  Judson  M.  Meador.  The  ab- 
stract number  was  151.  The  tract  contained  320  acres,  and  it  was  the 
only  Meador  survey  in  the  county.  It  was  sold  in  1881  for  the  delin- 
quent taxes  of  1880  to  the  parties  under  whom  appellants  claim.  The 
land  was  assessed  as  the  property  of  "unknown  owners/'  and  in  mak- 
ing the  assessment  it  was  described  by  the  assessor  as  ** Abstract  No. 
151,  Certificate  No.  95,  Headright  survey,  Joseph  M.  Meador,  number 
of  acres,  320.'*    No  survey  number  was  given. 

In  advertising  the  property  as  delinquent  it  was  described  as  ab- 
stract number  157.  Original  grantee,  Joseph  W.  Meador.  In  the  tax 
collector's  deed  the  land  is  described  as  the  Joseph  W.  Meador  survey, 
abstract  number  157,  certificate  number  95,  in  Gregg  County. 

It  is  settled  law  that,  in  order  to  divest  the  title  of  the  owner  by  a 
sale  for  taxes,  such  as  the  one  here  relied  upon,  it  must  be  aflRrmatively 
shown  that  all  of  the  requirements  of  law  were  complied  with  in  mak- 
ing such  sale.  It  is  only  by  a  strict  compliance  with  such  requirements 
that  the  authority  to  make  the  sale  is  given.  As  a  first  step  there 
must  be  a  valid  assessment,  as  shown  by  the  tax  rolls.  The  listing  of 
the  property  on  the  tax  rolls  as  the  Joseph  M,  Meador  survey,  and  the 
omission  to  give  the  survey  number,  were  fatal  to  the  assessment  so 
far  as  it  could  affect  this  survey,  which  was  the  Judson  M.  Meador 
survey-  (Rev.  Stats.,  art.  5119;  Williams  v.  Thomas,  44  S.  W.  Rep., 
1073;  Meredith  v.  Coker,  65  Texas,  30;  Gulf,  C.  &  S.  P.  Ry.  Co.  v. 
Poindexter,  7  S.  W.  Rep.,  316.) 

The  advertisement  of  the  property  described  it  as  the  Joseph  W. 
Meador  survey,  abstract  number  157,  and  the  tax  collector's  deed  de- 
scribed it  in  the  same  way.  This  misdescription  as  to  the  name  of  the 
original  granjee  was  not  helped  by  the  finding  of  the  trial  court  that 
there  was  no  other  Meador  survey  in  Gregg  County.  Neither  the  as- 
sessment, advertisement  nor  sheriffs  deed  described'  this  tract  of  land 
as  required  by  law,  and  the  tax  deed  was  insufficient  to  convey  title  to 
those  under  whom  appellants  claim.  We  find  no  error  in  the  record 
requiring  a  reversal  of  the  judgment  of  the  trial  court,  and  it  is  af- 
firmed. 

Affirmed. 


Mrs.  E.  H.  Davis  v.  Galveston,  Harrisburo  and  San  Antonio 
Railway   Company. 

Decided  February  17,  1906, 

l.—BeralliiLeiit— Inference  of  Nesrligence. 

From  the  fact  of  derailment  arises  an  inference  of  negligence  on  the  part 
of  the  carrier.  This  is  an  inference  of  fact  and  not  of  law,  and  may  be  rebutted 
by  evidence  tending  to  show  that  the  carrier  was,  at  the  time,  in  the  exercise 
of  that  high   degree  of  care  required   of  a  carrier  of  passengers.     It  is  not 
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necessary  that  the  carrier  explain  or  account  for  the  accident.     Evidence  con- 
sidered, and  held  to  rebut  the  inference  of  negligence. 

2. — Cliarge — ^Presumption  of  Negligence — ^Improper. 

A  requested  instruction  to  the  effect  that  there  was  a  presumption  of 
n^ligence  from  the  fact  of  derailment,  was  upon  the  weight  of  evidence,  and 
properly  refused. 

Appeal  from  the  District  Court  of  Harris  County.  Tried  below  be- 
fore Hon.  Chas.  E.  Ashe. 

Lovejoy  &  MalevinsJcy  and  H  B.  Leonard,  for  appellant. — ^The  derail- 
ment of  the  train  is  prima  facie  evidence  of  negligence.  Mexican 
Cent.  Ey.  Co.  v.  Lauricella,  87  Texas,  279;  Hutch,  on  Carriers,  sec. 
800;  International  &  G.  N.  Ey.  Co.  v.  Thompson,  77  S.  W.  Eep.,  441; 
Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Smith,  74  Texas,  276;  Elliott  on  B.  E.,  sec. 
1634;  Fetter  on  Carriers,  sec.  482;  3  Thomp.  on  Neg.,  sees.  2770-2773; 
Galveston,  H.  &  S.  A.  Ey.  Co.  v.  Fales,  77  S.  W.  Eep.,  234. 

Baker,  Bottsj  Parker  &  Garwood,  Andrews,  Ball  &  Streetman  and 
C.  L.  Carter^  for  appellee. 

EEESE,  Associate  Justice. — This  is  a  suit  brought  by  Mrs.  E.  H. 
Davis  against  the  Galveston,  Harrisburg  &  San  Antonio  Eailway  Com- 
pany to  recover  damages  for  personal  injuries.  Damages  are  laid  at 
$30,000.  Upon  trial  before  a  jury  there  were  a  verdict  and  judgment 
for  the  defendant,  from  which  the  plaintiff  appeals. 

By  agreement  on  file  counsel  for  appellant  withdraws  the  seventh, 
eighth,  ninth  and  tenth  assignments  of  error,  and  asks  the  court  to 
disregard  the  same.  These  assignments  complain  of  the  charge  of  the 
court  in  various  particulars,  which,  it  is  stated  in  the  agreement,  was 
prepared  by  appellants  counsel. 

The  petition  alleges  substantially  that  appellant  was  a  passenger  on 
a  train  of  appellee,  traveling  from  San  Antonio  to  Beaumont,  and  that 
the  train  was  derailed;  that  appellant  was  at  the  time  standing  in  the 
closet,  and  that  the  door  of  the  closet  flew  open  and  struck  her  on  the 
back  with  great  force,  inflicting  upon  her  the  injuries  of  which  com- 
plaint is  made,  which  are  alleged  to  be  serious  and  permanent. 

Appellee  answered  by  general  demurrer  and  general  denial,  and  by 
special  exceptions  not  necessary  to  be  further  shown. 

The  flrst  three  assignments  of  error  are  addressed  to  the  alleged 
error  of  the  court  in  refusing  to  grant  appellant's  motion  for  new  trial 
on  the  grounds,  substantially. 

First.  That  the  undisputed  facts  show  that  appellant  was  injured 
by  the  negligence  of  appellee. 

Second.  That  the  verdict  is  against  the  great  weight  and  pre- 
ponderance of  the  evidence;  and 

Third.     That  the  verdict  is  without  any  facts  to  support  it. 

The  undisputed  evidence  showed  that  while  appellant  was  riding  in 
a  train  of  appellee,  at  the  time  stated  in  the  petition,  the  train  ran 
off  the  track.  There  was  a  sharp  conflict  in  the  evidence  as  to  the  char- 
acter and  extent  of  the  appellant^s  injuries,  which,  in  the  view  we  take 
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of  the  case,  need  not  be  further  referred  to.  The  accident  occurred 
in  the  outskirts  of  the  city  of  Houston.  To  rebut  the  inference  of 
negligence  to  be  drawn  from  the  fact  of  the  derailment,  appellee 
introduced  evidence  to  show  that  the  engine  and  cars  composing  the 
train  had  come,  running  upon  the  usual  time,  from  San  Antonio 
without  accident  of  any  kind;  that  at  the  time  of  the  derailment  the 
train  was  running  at  a  speed  of  six  or  eight  miles  an  hour;  the  loco- 
motive, the  mail  car  and  the  forward  trucks  of  the  baggage  car  passed 
safely  over  the  place  where  the  derailment  occurred,  the  rear  trucks 
of  the  baggage  car  and  the  cars  following  it  left  the  track.  The  wheels 
first  dropped  down  by  the  side  of  the  rails  and  ran  a  short  distance, 
about  fifty  or  sixty  feet  on  the  ties.  One  or  more  cars  at  the  rear 
end  of  the  train  did  not  leave  the  rails.  The  stop  was  gradual  and 
the  derailed  cars  were  slightly  tilted  to  one  side,  standing  nearly 
level.     The  conductor  testified: 

"After  I  left  the  sleeping  car  and  went  up  the  side  of  the  train, 
I  did  make  an  examination  of  the  track,  the  condition  of  the  track 
and  the  place  where  the  cars  first  left  the  track,  I  examined  from 
the  head  end  back  to  where  the  cars  were  off,  and  my  impression 
was  the  wheels  of  the  car  first  left  the  track  at  the  frog;  I  could 
not  tell  anything  about  the  condition  of  the  track  at  that  place,  it 
appeared  to  be  all  right  up  to  that  frog,  and  the  frog  appeared  to  be 
in  condition;  where  the  cars  left  the  track  at  the  frog  it  was  torn 
up;  I  had  no  definite  knowledge  as  to  what  caused  that  train  to  leave 
that  track,  it  was  simply  an  inference  on  my  part  as  to  what  caused 
that  train  to  leave  the  track.  Witness  was  asked  for  his  inference, 
plaintiff  objected,  sustained.  I  do  not  know  what  size  rails  were  on 
the  track  there  at  that  place;  I  have  been  railroading  fifteen  or  twenty 
years;  I  did  observe  whether  they  were  light  or  heavy  rails,  I  could 
not  pass  on  it,  whether  they  were  sixty  or  eighty  pounds,  my  impression 
was  they  were  standard  eighty  pound  rails,  that  that  track  had  all 
been  made  of  good  rails ;  the  track  was  ballasted  with  standard  ballast ; 
I  did  not  see  anything  there  to  cause  the  wheels  of  the  coaches  to  leave 
the  rails  at  that  place.  I  could  not  see  anything  defective ;  I  took  charge 
of  that  train  at  San  Antonio,  and  those  cars  had  remained  on  the 
track  all  the  time  up  to  that  time,  had  no  derailment  or  anything 
of  that  kind;  the  engine  and  cars  which  did  not  leave  the  track  that 
were  in  front  of  the  train  had  passed  over  that  particular  place  with- 
out leaving  the  track.*' 

It  is  contended  by  appellant  that  from  the  fact  that  the  train 
was  derailed  there  arises  in  favor  of  appellant  the  inference  that  such 
derailment  was  caused  by  the  negligence  of  the  appellee  company, 
which  would  not  only  authorize  but  require  a  verdict  for  appellant, 
unless  that  inference  wa^  rebutted  by  some  evidence  tending  to  show 
that  appellee  was  at  the  time  in  the  exercise  of  that  high  degree 
of  care  required  of  the  carrier  towards  a  passenger.  It  is  further  in- 
sisted that  there  is  no  evidence  in  the  record  to  rebut  this  inference 
of  negligence  arising  from  the  fact  of  the  accident,  or  if  there  is  any 
evidence  at  all  it  is  so  slight  that  a  verdict  based  upon  it  would  be 
against  the  manifest  weight  and  preponderance  of  the  evidence  of  neg- 
l^;ence  afforded  by  the  inference  of  negligence  referred  to. 
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That  there  is  this  inference  of  negligence  (not  an  inference  ot  law, 
however),  from  the  fact  of  the  derailment,  upon  which  the  appellant 
might  rest  and  which  it  is  incumbent  upon  the  appellee  to  rebut, 
is  settled  by  the  authorities  in  this  State  and  indeed  is  a  rule  of 
universal  application,  so  far  as  we  have  been  able  to  find.  The  carrier, 
however,  is  not  an  insurer  of  the  safety  of  the  passenger,  but  is  only 
required  to  use  toward  him,  in  his  character  of  passenger,  that  high 
degree  of  care  which  very  careful,  prudent  and  competent  persons  would 
use  and  exercise  under  the  same  or  similar  circumstances. 

In  relation  to  the  accident  in  which  appellant  is  alleged  to  have 
been  injured  appellee  was  required  to  use  such  high  degree  of  care  to 
provide  safe  appliances  in  the  way  of  the  train  upon  which  appellant 
was  a  passenger  and  its  equipment,  and  a  safe  and  secure  track.  The 
evidence  negatives  any  inference  that  the  derailment  was  caused  by 
an  obstruction  on  the  track  which  should  have  been  guarded  against. 
The  only  evidence  introduced  by  appellee  as  to  that  was  the  fact  that 
the  train  had  been  run  in  a  continuous  journey  from  San  Antonio  to 
Houston  safely  and  without  anything  to  indicate  any  defect  or  weak- 
ness in  any  part  of  the  equipment.  The  testimony  of  the  conductor, 
hereinbefore  referred  to,  tended  to  show  that  at  the  place  where  the 
accident  occurred  the  track  was  in  good  condition.  These  facts  would 
tend  to  support  the  conclusion  that  the  accident  was  not  caused  by  any 
defect  in  either  the  equipment  of  the  train  or  the  track  which  would 
have  been  disclosed  by  the  exercise,  on  the  part  of  the  carrier,  of  that 
degree  of  care  required  of  it.  The  evidence  is  not  strong,  and  we  can 
not  say  that  it  is  at  all  satisfactory  to  our  minds,  but  we  can  not  say  that 
the  jury  were  not  authorized  to  consider  it  as  sufficient  to  rebut  the 
mere  inference  of  negligence  arising  from  the  facts  of  the  derailment. 
The  fact  that  the  engine,  the  mail  car  and  the  front  trucks  of  the 
baggage  car  passed  over  that  part  of  the  track  where  the  derailment 
occurred  safely  tends  to  show  that  it  was  not  caused  by  any  obstruction 
on  the  track  which  should  have  been  seen. 

The  very  slow  rate  of  speed  at  which  the  train  was  moving;  six 
to  eight  miles  an  hour;  tended  to  rebut  any  inference  of  negligence 
or  want  of  proper  care  on  the  part'  of  the  engineer.  It  may  be  urged 
that  the  evidence  .does  not  show,  nor  tend  to  show,  what  caused  the 
accident,  but  we  do  not  think  it  can  be  said,  certainly  not  upon  the 
authority  of  the  case  relied  upon  by  appellant,  that  it  is  necessary  to 
do  this  in  order  to  rebut  the  prima  facie  case  made  out  by  the  fact  of 
derailment,  if  rebutting  evidence  tends  to  show  the  exercise  of  that  de- 
gree of  care  required  of  the  carrier  in  providing  a  safe  vehicle  and 
track  and  in  the  operation  of  the  same.  (Hutch,  on  Carriers,  sec. 
799;  Curtis  v.  Rochester  &  I.  Ry.  Co.,  18  N".  Y.,  634.) 

In  the  Lauricella  case  (87  Texas,  277),  chiefly  relied  upon  by  ap- 
pellant, the  cause  of  the  derailment  of  the  train  was  shown  and  was 
considered  by  the  court  as  direct  evidence  of  negligence  on  the  part 
of  the  servants  of  the  carrier.  Either  those  operating  the  train  ahead 
of  the  one  upon  which  Lauricella  was  riding  allowed  the  wounded  bull 
to  remain  on  the  track  after  having  been  run  over,  or,  if  the  presence 
of  the  bull  on  the  track  could  not  thus  be  accounted  for,  those  operating 
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the  train  to  which  the  accident  occurred  had  used  no  care  to  detect 
his  presence  on  the  track,  and  by  blowing  the  whistle  to  get  him  off. 

In  Fales  case  (77  S.  W.  Rep.,  234)  the  evidence  showed  that  the 
train  was  running  fifty  or  sixty  miles  an  hour  when  it  struck  the 
curve  where  the  derailment  occurred.  The  engine  and  all  of  the  cars 
left  the  track,  were  piled  up  one  upon  another  and  burned.  There  was  no 
evidence  to  rebut  the  inference  of  negligence  by  showing  the  exercise 
of  care  by  the  carrier  in  the  matter  of  either  vehicle,  track  or  opera- 
tion of  the  train. 

In  Thompson's  case  (77  S.  W.  Bep.,  439)  the  accident  was  shown  to 
have  been  caused  by  running  over  a  calf  which  strayed  upon  the  track 
through  a  defect,  near  by,  of  the  right  of  way  fence.  No  evidence  was 
offered  to  rebut  the  inference  of  negligence,  the  defendant  relying  upon 
the  defense  that  it  was  not  required  to  provide  against  the  presence 
of  cattle  on  the  track  by  fencing  the  track  or  keeping  the  fence  in 
repair. 

In  the  present  case  we  have  the  naked  fact  of  a  derailment  of  part 
of  a  train,  running  six  or  eight  miles  an  hour,  over  a  well  ballasted 
track  apparently  sound,  it  being  a  reasonable  inference  (in  the  absence 
of  evidence  to  the  contrary)  from  the  fact  that  the  train  had  come 
from  San  Antonio  to  Houston  in  safety,  that  the  vehicle  in  which 
appellant  was  riding  and  other  equipment  of  the  train  were  safe  and  in 
good  condition,  so  far  as  the  carrier  could  have  determined  by  the  ex- 
ercise of  the  degree  of  care  required  of  it. 

The  issue  of  negligence  was  submitted  to  the  jury  under  proper 
instructions,  and  we  can  not  say  that  their  verdict  for  appellee  thereon 
is  either  unsupported  by  the  evidence  or  against  the  manifest  weight 
and  preponderance  of  the  evidence  to  such  an  extent  as  to  authorize 
the  inference  that  they  were  actuated  by  passion  or  prejudice. 

What  has  been  said  disposes  also  of  the  fourth  assignment  of  error, 
that  the  court  should  have  instructed  peremptorily  for  the  plaintiff. 
No  such  instruction  was  requested.  On  the  contrary  the  court's  charge 
submitting  the  issues  to  the  jury  was  prepared  by  appellant's  counsel 
and  may  be  said  to  have  been  given  at  his  request. 

The  fifth  assignment  of  error  complains  of  the  refusal  of  the  court 
to  give  a  special  instruction  requested  by  appellant,  to  the  effect  that 
there  was  a  presumption  of  negligence  from  the  fact  of  the  derailment, 
and  that  in  order  for  the  company  to  exonerate  itself  from  liability 
it  must  show  that  the  accident  could  not  have  been  avoided  by  the 
exercise  of  the  utmost  care  and  foresight  reasonably  compatible  with 
a  prosecution  of  its  business.  This  instruction  was  upon  the  weight  of 
the  evidence  and  it  was  not  error  to  refuse  to  give  it.  A  charge 
of  this  nature  was  declared  to  be  error  in  both  the  Lauricella  case  and 
the  Fales  case,  supra,  but  was  held  to  have  been  harmless  in  those 
cases  in  view  of  the  facts.  (Heldt  v.  Webster,  60  Texas,  208;  Texas 
&  Pac.  By.  Co.  v.  Buckelew,  3  Texas  Civ.  App.,  275.) 

The  sixth  assignment  of  error  directed  to  the  alleged  error  of  the 
court  in  giving  an  instruction  to  the  jury,  at  the  request  of  appellee, 
to  the  effect  that  defendant  could  not  be  held  liable  for  the  conse- 
quences of  an  accident  against  which  it  could  not  have  guarded  by 
the  exercise  of  that  high  degree  of  care  and  foresight  which  very 
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prudent  persons  under  the  same  circumstances  would  have  exercised. 
Appellant  contends  that  the  measure  of  duty  of  the  carrier  is  incor- 
rectly stated  in  this  instruction,  and  that  such  measure  is  the  exercise 
of  the  "utmost  care  and  foresight  reasonably  compatible  with  a  prose- 
cution of  its  business.''  The  instruction  given,  in  this  particular,  was 
in  exact  accordance  with  the  rule  laid  down  in  International  &  G.  N. 
By.  V.  Halloren,  53  Texas,  53,  and  approved  in  International  &  G.  N. 
Ry.  V.  Welch,  86  Texas,  204.  It  is  also  in  the  language  of  the  court's 
charge  prepared  by  counsel  for  appellant.  (Missouri,  K.  &  T.  By.  Co. 
V.  Eyer,  96  Texas,- 72.) 

The  other  assignments  of  error  have  been  withdrawn. 

We  find  no  error  requiring  a  reversal  of  the  judgment  and  it  is 
affirmed. 

Affirmed, 


Pecos  and  Northern  Texas  Batlway  Company  et  al.  v.  Evans- 
SxiDER-Bi'KL  Company. 

Decided  February  17,  1906. 

1. — Shipment  of  Cattle — Shipping  Contraot — ^Waiver — ^Vold. 

Where  the  evidence  showed  that  a  carrier  was  negligent  in  delaying  to 
furnish  cars  for  a  shipment  of  cattle  and  there  was  no  consideration  for  a  waiver 
of  a  claim  to  damages  for  such  delay,  the  waiver,  embodied  in  the  shipping 
contract  executed  after  the  damages  had  accrued,  was  void. 

2. — Same. 

Where  reasonable  and  unreasonable  requirements  in  a  shipping  contract 
are  so  interdependent  that  they  are  inseparable,  the  whole  contract  is  void. 

8. — Testimony — Conclnslon  of  Witness. 

The  following  testimony  was  properly  excluded  because  a  conclusion  of  the 
witness:  Q.  "State  whether  or  not  it  is  at  all  probable  that  any  such  claim 
would  be  made  without  the  same  coming  to  your  knowledge?"  Ans:  "No,  it 
couldn't,  because  all  claims  against  the  A.  T.  &  S.  F.  for  loss  and  damage  to 
stock,  pass  through  my  hands." 

4. — Contract  to  Furnish  Cars — Cnstom — Irrelevant  Testimony. 

In  a  suit  for  damages  for  breach  of  contract  to  furnish  ears,  evidence  of 
custom  in  the  matter  of  furnishing  cars  was  properly  excluded  as  irrelevant 
and  immaterial. 

5. — ^Reasonable  Time— Question  of  Fact. 

Whether  or  not  the  cars  contracted  for  were  furnished  within  a  reasonable 
time  was  a  question  of  fact  for  the  jury  to  be  determined  from  all  the  evi- 
.  dence,  and  not  a  fact  to  be  proved  by  the  opinion  of  any  witness. 

6. — Telegraphlo  Correspondence— Hearsay. 

The  telegraphic  correspondence  between  employes  of  the  defendant  company 
was  hearsay.     The  facts  should  have  been  proven  by  the  employes  themselves. 

7. — Charge— Singling  out  Evidence. 

The  court  in  its  charge  told  the  jury  that  in  determining  whether  or  not 
the  cars  were  furnished  in  a  reasonable  time,  they  might  consider  the  condition 
of  the  weather  and  the  unusual  rush  of  business,  if  any.  Held,  doubtful  if 
the  court  was  justified  in  singling  out  evidence  and  telling  the  jury  to  con- 
sider it. 
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8. — Shipping  Contract — ^Agreement  to  Feed  and  Water. 

The  stipulation  in  a  shipping  contract  that  the  company  agrees  to  stop  its 
cars  at  any  of  its  stations  for  watering  and  feeding  where  it  has  facilities  for 
so  doing,  when  requested  to  do  so  in  writing  hy  the  owner,  must  be  construed 
with  the  proviso  that  the  company  will  make  known  to  the  shipper  in  a  rea- 
sonable way  and  time  where  such  facilities  are,  to  the  end  that  he  may  make 
the  request  if  he  desires. 

Appeal  from  the  District  Court  of  Potter  County.  Tried  below 
before  Hon.  Ira  Webster. 

J.  W.  Terry  and  Madden  £  Trvlove,  for  appellants. — The  evidence 
affirmatively  shows,  that  the  cattle  were  shipped  under  written  contracts 
by  which  Penick  &  Arnold  agreed,  as  a  condition  precedent  to  their 
right  to  recover,  to  file  their  claim  in  writing  within  ninety-one  days, 
which  they  did  not  do;  and,  for  this,  verdict  and  judgment  should 
have  been' for  defendant.  Bev.  Stats.,  art.  3379;  Ft.  Worth  &  D.  C. 
By.  Co.  V.  Greathouse,  82  Texas,  111;  Galveston,  H.  &  S.  A.  Rv.  Co. 
V.  Thompson,  23  S.  W.  Sep.,  932;  Galveston,  H.  &  S.  A.  Ey.  Co.  v. 
Waiiams,  25  S.  W.  Rep.,  1020;  Missouri,  K.  &  T.  Ry.  Co.  v.  Carter, 
9  Texas  Civ.  App.,  682;  Houston  &  T.  C.  Ry.  Co.  v.  "Davis,  11  Texas 
Civ.  App.,  28;  St.  Louis  S.  W.  Ry.  Co.  v.  Hays,  13  Texas  Civ.  App., 
579;  Missouri  Pac.  Ry.  Co.  v.  Childers,  1  Texas  Civ.  App.,  305; 
St.  Louis  &  S.  F.  Ry.  Co.  v.  Honea,  84  S.  W.  Rep.,  267;  St.  Louis 
S.  W.  Ry.  Co.  V.  Hays,  13  Texas  Civ.  App.,  579. 

All  prior  and  contemporaneous  verbal  negotiations  and  transactions 
became  and  were  merged  in  the  written  shipping  contracts;  and  Penick 
&  Arnold,  having  the  execution  thereof  in  contemplation  during  such 
prior  negotiations,  waived  all  such  prior  rights  as  they  may  have  had, 
if  any,  when  they  entered  into  such  written  contracts.  Rev.  Stats., 
art.  322 ;  Arnold  v.  Jones,  26  Texas,  336 ;  Wells,  Fargo  &  Co.  v.  Fuller, 
4  Texas  Civ.  App.,  213;  Schloss  v.  Atchison,  T.  &  S.  F.  Ry.  Co.,  85 
Texas,  602;  Ft.  Worth  &  D.  C.  Ry.  Co.  v.  Wright,  24  Texas  Civ.  App., 
291,  293. 

Mattock,  Miller  &  Dycus,  for  appellee. — On  the  proposition  that  the 
evidence  shows  a  verbal  agreement  and  breach  thereof:  Pecos  &  N.  T. 
Ry.  Co.  V.  Lovelady  &  Pyron,  87  S.  W.  Rep.,  710. 

On  the  proposition  that  the  verdict  was  sustained  by  the  failure 
to  furnish  cars  within  a  reasonable  time :  Texas  &  P.  Ry.  Co.  v.  Crowley, 
86  S.  W.  Rep.,  342;  Davis  v.  Texas  &  P.  (Texas  Sup.),  44  S.  W.  Rep., 
822;  International  &  G.  N.  v.  True,  23  Texas  Civ.  App.,  526;  Pecos 
&  N.  T.  V.  Lovelady  et  al.,  80  S.  W.  Rep.,  867. 

The  provision  that  Penick  &  Arnold  should  file  their  written  claim 
for  damages  within  ninety-one  days  does  not  apply  to  the  claim  for  dam- 
ages sustained  by  them  from  the  failure  to  furnish  cars,  before  the 
written  contract  was  entered  into.  Missouri,  K.  &  T.  Rv.  Co.  v. 
Graves,  16  S.  W.  Rep.,  105;  Missouri,  K.  &  T.  Ry.  Co.  v.  Darlington, 
40  S.  W.  Rep.,  550;  St.  Louis,  I.  M.  &  S.  Ry.  Co.  v.  Laws,  57  S.  W. 
Rep.,  258;  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  McCartv,  82  Texas,  608;  St. 
Louis  S.  W.  V.  Elgin  Con.  Co.  (Ills.),  51  N.  E.  Rep.,  910. 

The  rights  of  the  shipper  as  to  a  breach  of  the  prior  verbal  contract 
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were  not  merged  in  the  written  contract.  Missouri,  K.  &  T.  Rv.  Co. 
V.  Darlington,  40  S.  W.  Rep.,  550;  Gulf,  C.  &  S.  F.  Ry.  Co.  v. 
Trawick,  15  S.  W.  Rep.,  568. 

That  blending  of  valid  provisions  with  those  that  are  void;  renders 
all  of  them  void.     Gulf,  C.  &  S.  P.  Ry.  v.  Hume,  87  Texas,  218. 

The  clause  relating  to  presenting  a  claim  can  not  be  made  intelli- 
gible except  by  reading  into  it  that  provision  requiring  the  claim 
to  be  presented  before  the  cattle  were  removed  from  the  place  of  de- 
livery. This  provision  has  been  held  void  repeatedly  by  our  courts. 
Giilf,  C.  &  S.  P.  Ry.  V.  Vaughan,  16  S.  W.  Rep.,  775;  Houston  &  T.  C. 
V.  Davis,  31  S.  W.  Rep.,  308;  Gulf,  C.  &  S.  P.  Ry.  v.  Yates,  32  S.  W. 
Rep.,  355.  Therefore,  there  is  such  blending  as  to  render  the  whole  par- 
agraph relating  to  presenting  the  claim  void  because  of  such  blending. 

Where  cattle  are  placed  in  the  pens  of  the  carrier  for  shipment  at  its 
invitation,  and  the  carrier  fails  to  promptly  ship  the  cattle,  it  is  the 
duty  of  the  carrier  to  feed  and  water  the  cattle  when  it  becomes  necessary 
to  do  so.  Pt.  Worth  &  D.  C.  Ry.  v.  Daggett,  27  S.  W.  Rep.,  187; 
Taylor  B.  &  H.  Ry.  Co.  v.  Montgomery,  16  S.  W.  Rep.,  178;  Interna- 
tional &  G.  N.  Ry.  V.  Ritchie,  26  S.  W.  Rep.,  841 ;  Pt.  Worth  &  D.  C. 
V.  Waggoner,  81  S.  W.  Rep.,  1050. 

The  defendant  was  liable  for  all  loss  or  damages  resulting  to  the  cattle 
as  a  breach  of  its  duty  to  furnish  cars,  and  this  liability  was  not  waived 
by  the  written  contract.  McNeil  v.  Galveston,  H.  &  N".  Ry.,  86  S.  W. 
Rep.,  32;  Missouri,  K.  &.  T.  v.  Darlington,  40  S.  W.  Rep.,  650;  Mis- 
souri, K.  &  T.  Ry.  V.  Graves,  16  S.  W.  Rep.,  105. 

The  objection  to  the  opinion  of  the  witness  Combes  was  properly 
sustained.  Byrnes  v.  Morris,  53  Texas,  218;  Ortiz  v.  Navarro,  30  S. 
W.  Rep.,  581 ;  McFarlane  v.  Howell,  43  S.  W.  Rep.,  315. 

It  was  not  competent  to  permit  the  witness  Davis  to  give  his  opinion 
that  the  order  of  seven  days  given  for  the  cars  was  short,  and  the  court 
did  not  err  in  excluding  it.  Texas  &  P.  Rv.  Co.  v.  Powell,  79  S.  W. 
Rep.,  86;  Texas  &  P.  Ry.  Co.  v.  Smith,  79  S.  W.  Rep.,  615. 

The  telegrams  passing  between  defendant's  agent  and  its  train  dis- 
patcher were  hearsay  and  were  in  the  nature  of  selfserving  declarations 
of  defendant's  employes.  Texas  &  P.  v.  Smith,  79  S.  W.,  615;  Texas 
&  P.  V.  Powell,  79  S.  W.,  86. 

Whether  or  not  there  was  a  verbal  contract  to  furnish  cars  on  a 
certain  day,  there  was  sufficient  evidence  to  go  to  the  jury  on  that 
issue,  and  there  was  also  testimony  that  the  cars  were  not  furnished 
within  a  reasonable  time.  Hence,  the  breach  of  this  duty  to  furnish 
cars  is  not  merged  in  the  written  contract  subsequently  made.  Inter- 
national &  G.  N.  Ry.  V.  True,  23  Texas  Civ.  App.,  526;  art.  4494  and 
4496,  Rev.  Stats,  of  Texas;  Taylor,  B.  &  H.  Ry.  Co.  v.  Montgomery, 
16  S.  W.  Rep.,  178;  Missouri,  K.  &  T.  Ry.  Co.  v.  Darlington,  40.  S  W. 
Rep.,  550;  International  &  G.  N.  Ry.  v.  Ritchie,  26  S.  W.  Rep., 
840. 

An  agreement  to  give  notice  of  loss  or  damages  sustained  to  the 
cattle  in  transit  does  not  cover  the  item  of  depreciation  in  market 
value  or  price.  Kramer  v.  Chicago,  M.  &  St.  Paul  Ry.  Co.,  70  N.  W. 
Rep.,  119;  Loeb  v.  Wabash  Rv.  Co.,  85  S.  W.  Rep.,  118. 
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SPEEB,  Associate  Justice. — Evans-Snider-Buel  Oompany,  as  as- 
signee of  Penick  and  Arnold  sues  the  Pecos  &  Northern  Texas  Bailway 
Company,  the  Southern  Kansas  Hallway  Company  of  Texas,  and  the 
Atchison,  Topeka  &  Santa  Fe  Bailway  Company,  and  recovered  judg- 
ment against  the  first  and  last  named  companies  for  damages  growing 
out  of  the  transportation  of  a  shipment  of  cattle  from  Canyon  City, 
Texas,  to  Kansas  City,  Missouri.  The  defendants  against  whom  judg- 
ment was  rendered  below  have  appealed. 

Briefly  stated,  our  conclusions  of  fact  are  that  there  was  sufiBcient 
evidence  to  show  a  verbal  contract  between  Penick  and  Arnold  and 
appellant  Pecos  &  Northern  Texas  Bailway  Company,  whereby  the 
latter  undertook  to  furnish  to  the  former  fifteen  cars  for  the  shipment 
of  cattle  in  question  at  Canyon  City  on  Sunday,  November  16,  1902, 
and  that  from  Sunday,  November  9,  the  date  on  which  such  cars  were 
ordered,  to  Sunday,  November  16,  was  a  reasonable  time  within  which 
such  cars  could  and  should  have  been  furnished,  even  in  the  absence  of 
a  contract  to  that  effect.  That  appellant  Pecos  &  Northern  Texas 
Bailway  Company  breached  its  contract  to  furnish  cars  on  the  16th, 
and  also  was  guilty  of  negligence  in  failing  to  furnish  them  by  that 
time,  and  that  as  a  proximate  result  of  such  breach  of  contract  or 
negligence  or  both,  Penick  and  Arnold  sustained  damages  in  the  amount 
of  the  verdict  and  judgment  against  said  company. 

The  eighth  clause  in  the  shipping  contract  entered  into  between 
the  parties  after  the  cattle  were  finally  loaded  and  were  ready  for  ship- 
ment, stipulates  "that  as  a  condition  precedent  to  his  (the  shipper's) 
right  to  recover  any  damages  for  any  loss  or  injury  to  his  said  stock 
and  during  the  transportation  thereof,  ...  the  shipper  or  his  agent  in 
charge  of  the  stock  will  give  notice  in  writing  of  his  claim  therefor  to 
some  officer  of  the  company,  or  to  the  nearest  station  agent,  or  if  de- 
livered to  consignee  at  a  point  beyond  the  company^s  road,  to  the 
nearest  station  agent  of  the  last  carrier  making  such  delivery,  before 
such  stock  shall  have  been  removed  from  the  place  of  destination  above 
mentioned,  or  from  the  place  of  delivery  of  the  same  to  the  consignee, 
and  before  such  stock  shall  have  been  slaughtered  or  intermingled  with 
other  stock,  and  will  not  move  such  stock  from  said  station  or  stock 
yards  until  the  expiration  of  three  hours  after  the  giving  of  such 
notice;  and  failure  to  comply  in  every  respect  with  the  terms  of  this 
clause  shall  be  a  complete  bar  to  any  recovery  of  any  and  all  such 
damages.  The  written  notice  herein  provided  for  can  not  and  shall  not 
be  waived  by  any  person  except  a  general  officer  of  the  company,  and 
he  only  in  writing.  Nor  shall  any  such  damage  be  recoverable  unless 
written  claim  therefor  shall  be  presented  to  the  company  within  ninety- 
one  days  after  the  same  may  have  occurred.''  The  parts  and  require- 
ments specified  in  this  section  of  the  contract  are  so  interdependent 
that  they  become  inseparable,  and  as  a  whole  are  unreasonable  and 
void.  The  undisputed  evidence  shows  there  was  no  consideration  what- 
ever for  the  stipulations  in  the  written  contract  waiving  damages  that 
had  already  accrued  to  the  cattle  before  such  contract  was  signed.  We 
conclude,  also,  that  Penick  and  Arnold,  by  reason  of  appellant's  neg- 
ligence, were  forced  to  hold  over  their  cattle  after  their  arrival  at  des- 
tination until  November  81,  the  day  on  which  they  were  sold.    The 
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verdict  of  the  jury  importing  a  finding  of  negligent  delay  in  route 
and  the  absence  of  contributory  negligence  upon  the  part  of  Penick 
and  Arnold,  is  supported  by  the  testimony  and  the  judgment  is  in 
nowise  excessive  under  the  facts. 

Appellants  have  unnecessarily  encumbered  the  record  with  sixty-five 
assignments  of  error,  thirty-five  of  which  have  been  brought  forward 
in  their  brief,  and  we  will  content  ourselves  with  discussing  only  those 
assignments  which  are  not  disposed  of  in  effect  by  our  conclusions  above 
noted.  It  is  contemplated  by  the  rules,  and  propriety  would  suggest, 
that  those  assignments  most  important  in  the  determination  of  the 
case  should  be  presented  first,  and  if  we  were  to  assume  that  this  rule 
had  been  complied  with  in  tiie  present  case,  we  certainly  would  stop 
short  of  an  examination  of  the  many  questions  presented  in  appellant's 
brief.  A  critical  examination  discloses  that  the  prolixity  is  brought 
about  largely  by  unnecessary  repetitions  and  splitting  causes  of  com- 
plaint. 

When  the  written  assignment  from  Penick  and  Arnold  to  appellee 
was  offered  in  evidence,  the  same  was  objected  to  by  appellants  because 
it  was  irrelevant  and  immaterial,  indefinite,  uncertain  and  did  not 
identify  the  cause  of  action,  and  because  no  predicate  had  been  laid 
to  authorize  its  admission.  The  only  objection  which  has  the  semblance 
of  virtue  in  it  is  the  last,  and  this  has  been  held  too  indefinite  to  raise 
any  question  for  the  trial  court  to  rule  on.  Bohanan  v.  Hans,  26 
Texas,  445. 

If  our  conclusions  of  fact  above  stated  do  not  dispose  of  the  alleged 
error  of  the  court  in  admitting  the  testimony  of  the  witness  Arnold 
with  reference  to  placing  the  cattle  in  the  stock  pens  at  the  time  he 
did,  as  complained  of  in  appellant's  fifth  assignment  of  error,  then 
such  assignment  is  necessarily  overruled  upon  seeing  that  at  least  a 
part  of  the  testimony  objected  to,  as  shown  by  bill  of  exception  No.  6, 
was  admissible,  and  the  court  was  right  in  overruling  an  objection  to 
testimony  as  a  whole,  a  part  of  which  should  be  admitted.  Jamison  v. 
Dooley,  11  Texas  Ct.  Rep.,  177.  The  same  may  be  said  of  appellants' 
seventii  assignment  of  error. 

Counsel  for  appellants  propounded  to  their  witness  Combs  the  follow- 
ing question :  "State  whether  or  not  it  is  at  all  probable  that  any  such 
claim  would  be  made  without  the  same  coming  to  your  knowledge?" 
To  which  he  answered :  "No,  it  couldn't,  because  all  claims  against  the 
A.  T.  &  S.  P.  for  loss  and  damage  to  stock  pass  through  my  hands." 
This  testimony  was  properly  excluded  upon  appellee's  objection  that  the 
same  was  a  conclusion  of  the  witness.  The  witness  had  already  testified 
to  facts  within  his  knowledge  which  showed  that  if  a  claim  for  dam- 
ages such  as  contemplated  by  the  contract  had  been  presented,  the  same 
would  have  passed  through  his  hands. 

The  proposed  testimony  of  the  witness  Kenyon  with  reference  to 
transactions  between  himself  and  Davis,  agent  of  appellant  Pecos  & 
Northern  Texas  Bailway  Company,  showing  the  latter's  custom  in 
the  matter  of  declining  to  contract  to  furnish  cars,  was  clearly  immaterial 
and  irrelevant  to  any  issue  in  this  case  and  therefore  properly  re- 
jected. So,  also,  tlie  proposed  testimony  of  the  witness  Davis  to  the  effect 
that  the  time  within  which  the  cars  were  furnished  was  a  reasonable 
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time^  was  properly  excluded^  because  this  was  a  conclusion  for  the 
jury  to  draw  from  all  the  facts  and  circumBtances^  and  not  a  fact  to 
be  proved  by  any  witness.  The  telegraphic  correspondence  between 
Davis  and  Winkler,  the  train  dispatcher,  was  hearsay.  If  appellants 
desired  to  show  what  Winkler  had  done  to  facilitate  the  delivery  of 
cars  to  fill  this  order,  then  his  testimony  should  have  been  taken. 

We  think  appellants  have  no  just  cause  of  complaint  that  the  court 
instructed  the  jury  that  "in  determining  what  would  be  a  reasonable 
time  in  which  to  furnish  cars  you  may  take  into  consideration  the  con- 
dition of  the  weather  and  the  unusual  rush  of  business,  if  there  was 
an  unusual  rush  of  business.''  Of  course,  testimony  as  to  these  things 
having  been  admitted,  the  jury  were  thereby  authorized  to  take  them 
into  consideration,  but  it  is  very  doubtful  if  a  court  is  justified  in 
singling  out  such  evidence  and  telling  the  jury  to  consider  it. 

Appellant's  special  charges  2,  3  and  4,  touching  the  subject  of  oral 
contract  to  furnish  cars,  were  properly  refused  because  argumentative 
in  form  and  otherwise  sufficiently  embraced  within  the  court's  main 
charge-  Their  special  charge  5,  if  given,  would  have  required  the 
jury  to  be  governed  by  the  terms  of  the  written  contract  even  though, 
as  we  have  seen,  some  of  their  stipulations  upon  a  material  point  were 
unreasonable  and  void. 

There  was  nothing  in  the  evidence  calling  for  special  charge  No.  7, 
submitting  to  the  jury  whether  or  not  Penick  and  Arnold  had  done  all 
that  was  required  of  them  or  that  was  contemplated  that  they  should 
do  to  prepare  their  cattle  for  shipment.  The  unobjectionable  portions 
of  this  charge  were  also  included  in  the  court's  main  charge. 

The  stipulation  in  the  shipping  contract  that  the  company  agrees  to 
stop  its  cars  at  any  of  its  stations  for  watering  and  feeding  where  it  has 
facilities  for  so  doing,  whenever  requested  to  do  so  in  writing  by  the 
owner,  insofar  as  it  places  the  initiative  upon  the  company  or  the  owner 
to  have  such  stock  unloaded  for  feed,  water  and  rest,  should  be  construed 
to  mean  that  the  company  should  make  known  to  the  shipper  in  a  reason- 
able way  and  time  where  such  facilities  are  to  be  had,  to  the  end 
that  he  may  unload  his  cattle  at  such  places  if  he  so  desires.  The 
very  contract  implies  and  observation  teaches  that  railway  companies 
have  only  a  limited  number  of  places  on  their  lines  where  cattle  may 
properly  be  unloaded  for  feed,  water  and  rest  and  any  other  interpreta- 
tion would  not  only  be  violative  of  the  rule  of  construction  that  con- 
tracts prepared  wholly  by  one  of  the  parties  should  be  construed  most 
strongly  against  such  party,  but  would  besides  be  unreasonable. 

We  have  attempted  to  dispose  of  every  material  issue  raised  on  this 
appeal,  but  we  have  by  no  means  discussed  the  numerous  assignments 
presented.  Finding  no  reversible  error  in  the  record  we  order  that  the 
judgment  of  the  District  Court  be  in  all  things  affirmed. 

Affirmed, 

Writ  of  error  granted,  and  judgment  affirmed,  100  Texas,  190. 
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« 

Pecos  &  Nobthebn  Texas  Railway  Company  v.  Mrs.  A.  Blasengamb. 

Decided  February  17,  1906. 

l^^-lnjiiriet  to  Xinor — ^Aoqniesoenoe  in  Smployment — ^Emanoipation. 

In  a  suit  by  a  widow  for  injuries  to  her  minor  son  an  answer  alleging 
that  the  plaintiff  consented  and  acquiesced  in  the  employment  of  her  son  by 
defendant,  and  that  plaintiff  had  emancipated  her  said  son,  constituted  a  proper 
defense,  and  it  was  error  to  strike  out  the  same  on  exception. 

8. — Same — ^Proper  Flaiiitiir. 

Where  a  parent  has  emancipated  a  minor  son,  such  son,  and  not  the  parent^ 
is  the  owner  of  a  claim  for  personal  injuries. 

8. — ^Leading  Question. 

The  question,  "State  whether  or  not  you  ever  gave  to  the  defendant  au- 
thority or  consent  for  them  to  employ  your  son  as  hostler  helper,"  may  be 
objectionable  as  leading. 

4.— Abandoned  Fleadingt— Evidenoe. 

Abandoned  pleadings,  being  in  the  nature  of  admissions  against  Interest^ 
are  competent  evidence. 

5. — ^DiBCOYcred  Peril — Charge. 

Where  the  pleading  and  the  evidence  raise  the  issue  of  discovered  peril  it 
is  immaterial  to  the  defendant  whether  the  injury  to  the  plaintiff  result^  from 
the  failure  of  an  employe  to  make  proper  effort  to  avoid  the  danger,  or  through 
the  incompetency  of  said  employe,  and  the  defendant  has  no  ground  for  com- 
plaint of  a  charge  which  authorized  a  verdict  for  plaintiff  if  defendant's  em- 
ploye failed  to  exercise  proper  and  reasonable  care  and  diligence  to  use  all 
reasonable  means  within  his  power  to  avoid  the  injury. 

6. — ^Injury  to  Xinor — Parent — ^Measure  of  Damage. 

In  estimating  a  parent's  loss  by  reason  of  injuries  to  her  minor  son  the 
jury  would  be  authorized  to  consider  his  earning  capacity  in  any  employment 
for  which  he  is  fitted,  and  this  is  a  question  for  the  jury. 

Appeal  from  the  District  Court  of  Potter  County.  Tried  below 
before  Hon.  Ira  Webster. 

•J.  W.  Terry  and  Madden  &  Trulove,  for  appellant. 

D.  B.  Hill,  C.  B.  Reeder  and  H.  H.  Cooper,  for  appellee. 

SPBER,  Associate  Justice. — Appellee,  a  widow,  sued  appellant  for 
damages  resulting  from  injuries  to  her  minor  son,  Leon  Maupin,  and 
from  a  judgment  in  her  favor  for  the  sum  of  $1,137.50  this  appeal  has 
been  perfected.  The  first  and  fourth  special  answers,  which  were 
stricken  out  on  special  exceptions,  presented  respectively  the  issues  of 
appellee's  knowingly  consenting  to  and  acquiescing  in  her  son's  employ- 
ment by  appellant,  and  his  emancipation. 

These  were  proper  defenses  in  the  case  and  were  fully  and  fairly 
pleaded.  If  appellee's  son,  by  reason  of  his  minority  and  experience 
in  the  work  to  which  he  was  assigned,  received  injuries  proximately 
resulting  from  such  immaturity  of  years  and  lack  of  experience,  then 
clearly  the  mother's  consent  to  such  employment  would  bar  her  right 
to  a  recovery.    We  will  not  stop  to  consider  whether  or  not  this  ruling 
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was  harmless  because  evidence  upon  the  issue  thus  made  seems  to  have 
been  admitted,  since  other  errors  call  for  a  reversal  of  the  cause,  and 
on  another  trial  appellant  should  be  allowed  the  full  benefit  of  its 
affirmative  plea  in  this  respect. 

Again,  under  the  authorities  it  is  not  doubted  that  if  appellee  had 
completely  emancipated  her  son,  he  and  not  she  would  own  the  cause 
of  action  herein  asserted,  and  the  fourth  special  answer  setting  up  such 
fact  was  improperly  stricken  out.  (Texas  &  Pac.  By.  Co,  v.  Morin,  66 
Texas,  225;  Schuster  v.  Bauman  Jewelry  Co.,  79  Texas,  179;  Morris  v. 
Kasling,  79  Texas,  141;  Washington  v.  Washington,  31  S.  W.  Sep., 
88;  Qranrud  v.  Eea,  24  Texas  Civ.  App.,  300.) 

On  another  trial  the  question  propounded  to  appellee  and  com- 
plained of  in  appellant's  fourth  assignment  of  error,  should  be  so  framed 
as  to  be  not  leading.  In  the  opinion  of  the  writer,  under  the  authorities 
it  may  be  open  to  that  objection,  the  question  being,  "State  whether  or 
not  you  ever  gave  to  the  Pecos  &  Northern  Texas  Railway  Company 
authority  or  consent  for  them  to  employ  Leon  Maupin  as  hostler  helper  ?'* 
(Galveston,  H.  &  S.  A.  By.  Co.  v.  Duelin,  86  Texas,  450;  Bergen  v. 
Producers'  Marble  Yard,  72  Texas,  53;  Buford  v.  Bostick,  68  Texas, 
63;  Ft.  Worth  &  B.  G.  B.  B.  Co.  v.  Jones,  12  Texas  Ct.  Bep.,  177.) 

The  trial  court  should  have  admitted  the  testimony  of  H.  H.  Wallace 
and  appellee's  original  petition  in  her  suit  for  divorce  when  offered, 
because  in  such  petition,  which  was  shown  to  have  been  prepared  by 
the  witness  Wallace  as  her  counsel,  the  age  of  Leon  Maupin  was  stated, 
and  as  alleged  there  was  a  variance  between  her  then  statement  and  her 
contention  upon  that  point  at  this  trial.  The  objection  sustained  ap- 
pears to  have  been  that  it  was  ^'not  shown  to  be  such  admission  as  would 
bind  the  plaintiff"  and  was  "incompetent  testimony  in  this  case."  It 
is  now  too  well  settled  to  admit  of  controversy  that  abandoned  plead- 
ings containing  relevant  statements  are  admissible  in  evidence  as  being 
in  the  nature  of  admissions  against  interest.  It  is  immaterial,  as  we 
have  heretofore  held,  that  such  pleadings  are  not  signed  or  sworn  to 
by  the  party  himself.  (Barrett  v.  Peatherstone,  89  Texas,  667;  Texas 
&  Pac.  By.  Co.  v.  Coggin,  8  Texas  Ct.  Bep.,  939;  Galloway  v.  San 
Antonio  &  G.  By.,  78  S.  W.  Bep.,  32.) 

The  first  paragraph  of  the  court's  charge  is  objected  to  because  not 
''responsive  to  the  pleadings  and  the  evidence,"  but  we  think  the  issue 
of  Ascovered  peril  was  clearly  made  by  the  pleadings,  and  this  is  the 
issue  submitted  in  the  first  paragraph.  It  is  not  contended  that  the 
evidence  did  not  raise  such  issue.  It  is  immaterial,  so  far  as  appellant 
is  concerned,  whether  the  failure  to  avoid  injury  to  Leon  Maupin,  after 
the  discovery  of  his  perilous  position,  was  due  to  Ifeal  Wright's  fail- 
ure to  make  proper  effort  to  avoid  such  danger,  or  to  his  failure  to 
prevent  the  injury  "through  incompetency,"  as  requested  in  appellant's 
special  charge  No.  3.  The  company  would  be  liable  under  the  pleadings 
in  either  event,  and  appellant  has  lost  nothing  by  the  court's  authorizing 
a  judgment  for  appellee  if  said  Wright  "failed  to  exercise  proper  and 
reasonable  care  and  diligence  to  use  all  reasonable  means  within  his 
power  to  avoid  injuring  the  said  Maupin,"  etc.  For  this  reason  the 
third  special  charge  was  properly  refused.  If  appellant  was  liable  upon 
fliis  score^  it  is  immaterial  that  the  charge  ignored  the  question  of  ap- 
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pellee's  consenting  to  such  employment.  The  appellant  would  be  liable 
irrespective  of  appellee's  consent  to  her  son^s  employment  in  a  hazardous 
work. 

The  second  paragraph  of  the  charge  is:  "If  you  believe  from  the 
evidence  that  tiie  said  Leon  Maupin  was  required  in  the  discharge  of 
his  duties  as  assistant  hostler  to  ride  upon  the  pilot  of  engines^  or  that 
the  defendant  knowingly  permitted  him  so  to  do;  and  if  you  further 
believe  that  the  defendant  permitted  a  nail  or  spike  to  be  driven  into 
and  left  protruding  from  a  crossbeam  or  slat  of  said  pilot,  and  that 
said  nail  or  spike,  if  any,  so  placed  rendered  said  pilot  unsafe  for 
the  said  Leon  Maupin  to  ride  upon  in  performing  his  duties  as  assis- 
tant hostler;  and  if  you  further  believe  that  the  same  constituted  neg- 
ligence on  the  part  of  said  defendant,  as  negligence  is  defined  in  these 
instructions,  and  that  said  negligence,  if  any,  was  the  proximate  cause 
of  the  injury,  if  any,  to  the  said  Leon  Maupin;  and  if  you  further 
believe  from  the  evidence  that  at  the  time  of  said  injury,  If  any,  the 
said  Leon  Maupin  was  under  the  age  of  twenty-one  years,  then  you 
will  find  for  the  plaintiff."  This  is  alleged  to  be  erroneous,  in  that  it 
authorizes  a  finding  for  appellee  if  the  jury  found  that  appellant  know- 
ingly permitted  Leon  Maupin  to  ride  on  the  pilots  of  engines  regardless 
of  instructions  or  warnings  given  him,  and  without  reference  to  ap- 
pellee's knowledge  or  consent  to  his  being  so  employed,  and  regardless 
of  his  own  contributory  negligence  and  appellant's  knowledge  of  his 
minority.  The  charge  is  at  least  subject  to  the  criticism  that  it  au- 
thorizes a  recovery  irrespective  of  Leon  Maupin's  contributory  negli- 
gence. The  other  criticisms  seem  to  be  without  merit.  It  would 
follow  from  this  that  the  third  paragraph  referring  to  the  first  and 
second,  is  necessarily  erroneous.  The  court's  charge  on  the  measure 
of  damage  is  correct,  and  the  requested  charge  which  he  refused  is  in- 
correct. In  estimating  appellee's  loss  by  reason  of  her  son's  injuries, 
the  jury  would  be  authorized  to  consider  his  earning  capacity  in  any 
employment  for  which  he  is  fitted,  and  what  that  employment  is,  is 
peculiarly  a  question  for  the  jury  and  not  for  the  court. 

The  question  of  repetition  of  charges  brought  about  by  giving  sup- 
plemental charge  in  lieu  of  special  charge  No.  1  asked  by  appellee,  can 
hardly  arise  on  another  trial  and  we  do  not  decide  it.  Appellants 
special  charges  1  and  7  were  properly  refused  because,  if  for  no  other 
reason,  they  exclude  appellee's  right  to  recover  upon  th«  issue  of  dis- 
covered peril. 

On  another  trial  the  issue  of  Leon  Maupin's  contributory  negligence 
should  be  distinctly  submitted  as  is  suggested  in  the  nineteenth  assign- 
ment of  error. 

This  we  believe  disposes  of  all  issues  arising  upon  assignments  of 
error,  and  for  the  errors  discussed  the  judgment  of  the  District  Court 
is  reversed  and  the  cause  remanded  for  another  trial. 

Reversed  and  remanded. 
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J.  B.  Scott  v.  Prank  Db  Witt. 

Decided  Febmary  17,  1006. 

1. — ^Trial  ef  the  Kight  of  Property — Judgment  by  Default. 

When  a  cause  for  the  trial  of  the  right  of  property  was  called  on  appear- 
ance day  counsel  for  the  claimant  stated  to  the  court  that  he  was  ready  to 
join  issues  at  such  time  as  the  court  should  direct.  When  the  case  was  reached 
later  in  the  term  counsel  for  plaintiff,  in  the  absence  of  counsel  for  the  claim- 
ant, asked  that  he  have  judgment  by  default.  This  the  court  refused  to  grant, 
but  notified  counsel  for  the  claimant,  and  at  a  still  later  day  directed  issues 
to  be  joined,  and  proceeded  to  trial.  Held,  in  view  of  the  provision  of  the 
statute  (Sayles'  Stats.,  art.  5299),  requiring  issues  to  be  joined  under  the 
direction  of  the  court,  there  was  no  abuse  of  discretion. 

8.— Same— Validity  of  Writ— Claimant  Xay  Attack. 

In  a  suit  for  the  trial  o£  the  right  of  property  the  claimant  may  attack 
the  validity  of  the  writ  by  which  the  property  is  seized,  by  specially  pleading 
the  irregularity  of  the  seizure. 

Appeal  from  the  District  Court  of  Potter  County.  Tried  below  be- 
fore Hon.  Ira  Webster. 

Womach  £  Holman,  for  appellant. — If  the  plaintiff  appears  and  the 
defendant  fails  to  appear  or  neglects  or  refuses  to  join  issue  under  the 
direction  of  the  court  or  justice,  "Within  the  time  prescribed  for  plead- 
ing," the  plaintiff  shall  have  judgment  by  default  as  in  other  cases. 
Bev.  Stats.,  art.  5299;  Martin  et  al.  v.  Harnett  et  al.,  86  Texas,  523. 

One  who  is  a  stranger  to  the  process  by  which  property  is  seized  can 
not  question  the  regularity  of  the  writ,  judgment  or  proceeding  on 
which  it  is  based.  Boss  v.  Lewyn,  24  S.  W.  Bep.,  538;  Slade  v.  Le 
Page,  8  Texas  Civ.  App.,  405. 

Veale,  Crudgington  &  Bailey,  for  appellee. 

SPEEB,  Associate  Justice. — This  is  an  appeal  from  a  judgment  in 
favor  of  appellee  as  claimant  against  appellant  in  a  trial  of  tiie  right 
of  property  case  in  the  District  Court  of  Potter  County. 

The  first  assignment  of  error  complains  of  the  refusal  of  the  trial 
court  to  render  a  default  judgment  in  appellants  favor.  Upon  the  call 
of  the  docket  upon  appearance  day  of  the  term  to  which  this  case  was 
returnable,  appellee's  counsel  stated  to  the  court  that  he  was  ready 
to  join  issues  at  such  time  as  the  court  should  reach  the  case  on  the 
docket  and  direct  issues  to  be  made.  No  objections  seem  to  have  been 
made  to  this,  and  the  cause  was  never  called  or  reached  for  trial  until 
the  fifth  day  of  the  fourth  week  of  the  term,  when  counsel  for  appellant, 
in  the  absence  of  counsel  for  appellee  asked  the  court  to  take  up  the 
case  and  give  judgment  by  default.  The  court  declined  to  do  this, 
and  later  remembering  that  counsel  for  appellee  had  announced  his 
readiness  to  join  issues  when  directed  by  the  court  so  to  do,  called 
the  matter  to  the  attention  of  such  counsel,  and  asked  him  whether 
or  not  it  was  desired  to  urge  a  defense  to  said  cause.    Finally  when  the 
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cause  was  reached  for  trial,  the  court  allowed  issues  to  be  joined  by  the 
parties  and  proceeded  to  trial  in  the  case. 

In  view  of  the  phrase  "under  the  direction  of  the  courf'  contained 
in  the  ari;icle  of  the  statute  (Sayles'  Civil  Statute,  art.  6299)  providing 
that  "if  the  plaintiff  appears  and  the  defendant  fails  to  appear  or  neg- 
lects or  refuses  to  join  issue  under  the  direction  of  the  couri;  or  justice 
within  the  time  prescribed  for  pleading,  the  plaintiff  shall  have  judg- 
ment by  default  as  in  other  cases,^'  we  think  it  quite  clear  that  under 
the  facts  of  this  case  there  has  been  no  abuse  of  discretion  upon  the 
pari;  of  the  trial  court  in  refusing  to  award  appellant  a  judgment  by 
default.  It  would  have  been  a  great  injustice  to  have  allowed  such  de- 
fault under  the  circumstances,  when  appellee's  counsel  had  expressed 
willingness  to  join  issues  at  any  time  the  couit  might  direct  the  par- 
ties to  do  so,  and  there  is  not  the  slightest  indication  that  he  was  ever 
derelict  in  this  respect  after  the  court's  order  to  make  up  issues. 

The  second  assignment  of  error  complains  of  the  overruling  of  ap- 
pellant's general  demurrer  to  appellee's  answer.  It  is  probably  sufficient 
in  reply  to  this  assignment  to  say  that  the  answer  contained,  among 
other  tilings,  a  general  demurrer  and  a  general  denial.  We  are  not 
prepared  to  hold  that  such  answer  would  present  no  issue  in  the  statutory 
action  of  trial  of  the  right  of  property.  Nor  are  we  prepared  to  hold 
that  the  special  answer  setting  forth  the  invalidity  of  the  attachment 
levy  upon  the  property  in  controversy,  did  not  also  present  a  defense 
to  plaintiff's  claim.  It  was  alleged  that  the  property  was  never  actually 
seized  by  the  ofiBcer  who  attempted  to  execute  the  writ,  but  remained 
at  all  times  in  the  undisturbed  possession  of  the  defendant  in  attach- 
ment, the  nature  of  the  property  being  such  as  that  a  levy  could  only 
be  made  by  actual  seizure  of  the  property  under  the  statute.  (Latham 
V.  Selkirk,  11  Texas,  320;  Ft.  Worth  Pub.  Co.  v.  Hitson,  80  Texas,  234; 
Boss  V.  Lewyn,  24  S.  W.  Rep.,  538.)  An  examination  of  the  authori- 
ties cited  will  show  that  appellant's  proposition  to  the  effect. that  a 
stranger  to  the  process  by  which  property  is  seized  can  not  question  the 
regularity  of  the  writ,  judgment  or  proceeding  on  which  it  is  based, 
can  not  be  accepted  in  its  broadest  sense.  We  are  not  aware  of  any 
case  which  holds  that  the  regularity  of  the  seizure  can  not  be  ques- 
tioned where  such  matter  is  specially  pleaded,  and  we  are  not  inclined 
to  do  so.  The  fact  that  such  plea  in  this  case  was  not  filed  in  due 
order  of  pleading  as  a  plea  in  abatement,  if  it  should  have  been,  as 
some  of  the  authorities  indicate,  was  in  no  manner  objected  to  at  the* 
trial,  nor  is  it  urged  here. 

The  third  and  only  remaining  assignment  is  not  considered,  because 
it  complains  of  the  trial  court's  ruling  on  six  distinct  special  exceptions, 
and  is  therefore  not  within  the  rules  prescribed  for  briefing. 

All  assignments  of  error  are  overrided  and  the  judgment  is  affirmed* 

Affirmed. 
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H.  J.  Taggart  et  al.  v.  J.  W.  Hillmak. 

Decided  February  17,  1906. 

—liquor  Dealer's   Bond — One   Surety— Bonding   Company. 

Sayles'  Rev.  Stats.,  art.  733,  passed  in  1897,  provides  in  substance,  that  a 
bond  required  by  law,  other  than  State  and  county  official  bonds,  may  be  made 
by  a  surety  company.  In  1901  the  Legislature  reenacted  art.  5060g,  Rev.  Stats., 
1895,  requiring  bonds  of  liquor  dealers  to  have  "at  least  two  good,  lawful  and 
sufficient  sureties,"  the  provision  in  the  original  enactment  as  to  the  number 
of  bondsmen  being  in  no  manner  changed.  The  Act  of  1901  was  merely  an 
amendatory  Act  of  the  former  statute.  This  being  the  case  the  reenactment  of 
the  provision  of  the  law  as  it  existed  prior  to  1897  will  be  construed  as  con- 
tinuous, and  the  said  Act  of  1897  will  have  the  same  effect  as  to  bonds  as 
though  no  amendment  had  been  made.    The  bond  was  valid. 

2. — Same — ^Pleading. 

It  was  not  necessary  for  plaintiff  to  allege  that  said  bonding  companv  was 
a  surety  company,  or  that  it  was  authorized  to  become  surety  on  the  bond  sued 
on.  If  for  any  reason  the  bond  was  defective  the  defendants  should  have  shown 
such  defect. 

Appeal  from  the  District  Court  of  Bowie  County.  Tried  below 
before  Hon.   P.  A.   Turner. 

Hart,  Mahaffey  £  Thomas,  for  appellants. — A  liquor  dealer's  bond, 
with  a  bonding  company  as  the  only  surety  thereon,  is  not  in  com- 
pliance with  the  Act  of  1901,  which  requires,  in  such  cases,  at  least 
two  good,  lawful  and  sufficient  sureties  and  no  recovery  can  be  had 
thereon.  Hillman  v.  Mayher,  85  S.  W.  Eep.,  818;  Houston,  E.  & 
W.  T.  By.  Co.  V.  Campbell,  45  S.  W.  Eep.,  2;  26  Am.  &  Eng.  Ency. 
Law  (2d  ed.),  658;  South,  on  Int.  of  Stat.,  pp.  176,  371,  281;  Const, 
art.  3,  sec.  36,  35;  Judd  v.  State,  62  S.  W.  Bep.,  543;  Gunter  v.  Texas 
Land  &  Mort.  Co.,  82  Texas,  600;  Adams  &  Wickes  v,  San  Angelo 
Water  Co.,  86  Texas,  486. 

Hillman  £  Oraham,  for  appellee. — ^A  liquor  dealer^s  bond,  with  a 
bonding  company  as  the  only  surety  thereon,  is  a  sufficient  compliance 
with  the  Acts  of  1901. 

A  defective  statement  of  a  cause  of  action  is  not  subject  to  general 
demurrer;  if  so  stated  to  be  amendable,  it  is  good  as  against  general 
demurrer.  Erie  Telegraph  Co.  v.  Grimes,  82  Texas,  94.  Defects  in 
a  petition  which  could  and  probably  would  be  cured  by  amendment, 
if  pointed  out  by  a  special  exception,  can  not  be  reached  by  general 
demurrer.  Houston  Cotton  Exchange  v.  Crawley,  3  Texas  Civ.  App., 
176. 

General  demurrer  not  acted  on  by  trial  court  should  be  deemed 
waived.  Merlin  v.  Manning,  2  Texas,  353 ;  State  v.  Burnett,  9  Texas, 
50;  Chambers  v.  Miller,  9  Texas,  237;  Bonner  v.  Glenn,  79  Texas, 
533 ;  Phoenix  Ins.  Co.  v.  Boren,  83  Texas,  98. 

The  Acts  of  1897  (Laws  of  Texas,  vol.  10,  p.  1298)  does  not  repeal 
any  Act  except  one  therein  expressly  repealed.  It  by  its  terms  con- 
stitutes corporations,  authorized  by  said  Act  to  be  organized  and  char- 
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tered  for  the  purpose  of  making  bonds^  etc.,  are  made  plural  in  the 
sense  that  they  take  the  place  of  one  surety,  where  by  law  only  one 
surety  is  suflScient,  and  of  more  than  one,  on  bonds  where  by  law  more 
than  one  surety  is  required.  Such  corporations  are  plural  under  said 
act — so  that  the  American  Bonding  Company  of  Baltimore  was  fully 
authorized  to  make  the  bond  at  issue,  without  being  joined  therein 
by  any  other  surety — said  Act  is  not  amendatory  of  any  other  act,  it 
is  the  original  upon  the  subject.  Revised  Statute  1896,  art.  5060g; 
Acts  of  1897,  p.  244  (Laws  of  Texas,  vol.  10,  p.  1298)  ;  Acts  of  1901, 
p.  314;  Southerland  Statutory  Construction,  sec.  137,  138,  pp.  176- 
181;  Black  on  Interpretation  of  Laws,  pp.  359-361;  State  v.  Andrews, 
20  Texas,  230;  State  v.  Drake,  86  Texas,  333;  Scalfi  &  Co.  v.  State, 
7  Texas  Ct.  Eep.,  225 ;  Scalfi  v.  Graves,  7  Texas  Ct.  Eep.,  861 ;  Haw- 
thorne V.  State,  12  Texas  Ct.  Eep.,  699;  Costellano  v.  Marks,  11  Texas 
Ct.  Eep.,  577;  Hillman  v.  Mayher,  85  S.  W.  Eep.,  818;  Pearce  v. 
State,  35  Texas  Ct.  Eep.,  150;  Green  v.  Southard,  61  S.  W.  Eep., 
705;  State  v.  Harper,  12  Texas  Ct.  Eep.,  847;  Faulkner  v.  Cassidy, 
13  Texas  Ct.  Eep.,  366. 

Appellant  filed  a  general  exception,  failed  to  present  same  to  the 
court,  thereby  waived  it,  and  admitted  the  suflSciency  of  appellee^s 
pleadings.  Merlin  v.  Manning,  2  Texas,  353;  State  v.  Burnett,  9 
Texas,  50;  Chambers  v.  Miller,  9  Texas,  237;  Bonner  v.  Glenn,  79 
Texas,  533;  Phoenix  Ins.  Co.  v.  Boren,  83  Texas,  98;  Erie  Tel.  Co. 
V.  Grimes,  82  Texas,  95;  Houston  Cotton  Ex,  v.  Crawley,  3  Texas 
Civ.  App.,  176. 

EAINEY,  Chief  Justice. — ^This  is  a  suit  on  a  liquor  dealer's  bond 
executed  by  H.  J.  Taggart,  as  principal,  and  the  American  Bonding 
Company,  as  surety.  The  allegations  in  the  petition  are,  in  eflFect, 
that  appellant  Taggart,  sold  intoxicants  to  Jack  Hillman,  the  minor 
son  of  appellee,  and  permitted  said  Jack  Hillman  to  enter  and  remain 
in  appellant's  place  of  business.  A  trial  and  judgment  resulted  in 
favor  of  plaintiff  against  the  defendants  on  the  bond,  from  which  the 
defendants  appeal. 

The  sufficiency  of  evidence  to  sustain  the  judgment  is  not  questioned, 
and  we  conclude  that  the  allegations  of  the  petition  as  to  the  selling 
to  said  minor  and  permitting  him  to  enter  and  remain  in  said  place 
of  business,  are  supported  by  the  evidence. 

The  main  point  presented  by  appellant  is  embraced  in  the  following 
proposition:  "A  liquor  dealer^s  bond,  with  a  bonding  company  as  tiie 
only  surety  thereon,  is  not  in  compliance  with  the  Act  of  1901,  which 
requires,  in  such  cases,  at  least  two  good,  lawful  and  sufQcient  sureties 
and  no  recovery  can  be  had  thereon.*'  The  bond  in  suit  had  only  one 
surety — a  bonding  company. 

In  1897,  the  Legislature  passed  an  Act,  Sayles'  Statutes,  art.  733, 
which  provides  in  substance  that  the  making  of  a  bond  required  by 
law,  other  than  State  and  coimty  official  bonds,  may  be  made  by  a 
surety  company,  which  is  permitted  to  do  business  in  this  State  and 
the  execution  of  such  a  bond  will  be  in  compliance  with  the  law  requir- 
ing two  sureties  upon  bonds. 

In  1901  the  Legislature  reenacted  article  5060g,  Eevised  Statutes, 
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1896,  requiring  bonds  of  liquor  dealer^s  to  have  "at  least  two  good, 
lawful  and  sufficient  sureties/'  the  reenactment  being  the  same  as  the 
original,  except  as  to  the  clause  relating  to  habitual  drunkards,  the 
provision  as  to  the  number  of  bondsmen  being  in  no  manner  changed. 

The  contention  of  appellant,  as  we  understand  it,  is  in  substance, 
that  the  Act  of  1901,  being  penal  in  its  nature,  and  special  in  its  ob- 
ject, must  be  construed  alone,  and  that  it  is  not  affected  by  the  Act 
of  1897,  as  the  last  Act  was  passed  prior  to  the  Act  of  1901. 

The  Act  of  1901,  above  mentioned,  was  merely  an  amendatory  act 
of  the  former  statute,  and  this  was  made  in  compliance  with  the  pro- 
vision that  in  amending  the  law  it  shall  not  be  done  by  reference  to 
the  title,  but  shall  be  reenacted  and  published  at  length.  (Bev.  Stats., 
art.  3255.)  This  being  the  case,  the  reenactment  of  the  provision  of 
the  law  as  it  existed  prior  to  the  Act  of  1897  will  be  construed  as  con- 
tinuous, and  the  said  Act  of  1897  will  have  the  same  effect  as  to  the 
section  relating  to  bonds,  as  though  no  amendment  had  been  made. 

"A  later  law  which  is  merely  a  reenactment  of  a  former,  does  not 
repeal  an  intermediate  Act  which  has  qualified  or  limited  the  first  one, 
but  such  intermediate  Act  will  be  deemed  to  remain  in  force,  and  to 
qualify  or  modify  the  new  act  in  the  same  manner  as  it  did  the  first/' 
Lewis'  Southerland  Statutory  Construction,  sec.  273;  also  sees.  238, 
239. 

The  Act  of  1897  is  in  force  and  the  bond  in  this  case  having  as  surety 
only  the  bonding  company,  is  valid  and  appellant's  contention  is  over- 
ruled. 

We  adhere  to  the  ruling  in  the  case  of  Hillman  v.  Mayher,  86  S.  W, 
Rep.,  818,  decided  by  this  court,  and  cited  by  appellants  in  support  of 
their  position.  In  that  case  there  was  only  one  surety,  an  individual, 
and  it  was  held  that  one  surety  was  not  sufficient,  and  the  one  surety 
in  this  case  is  a  bonding  company,  for  which  provision  is  made  by 
law,  while  no  such  provision  is  made  as  to  an  individual. 

It  is  further  contended  "that  the  Act  of  1897,  insofar  as  it  attempts 
to  dispense  with  the  necessity  of  two  sureties  on  bonds,  in  cases  where 
two  are  required  by  law,  is  void,  because,  first,  it  is  an  attempt  to 
amend  divers  and  sundry  statutes  of  this  State  without  reenacting  and 
publishing  at  length  the  statutes  sought  to  be  amended  as  required 
by  section  36  of  article  3  of  the  Constitution;  second,  the  subject 
of  the  Act  is  not  expressed  in  the  title  insofar  as  it  attempts  to  change 
or  amend  those  statutes  which  require  two  sureties  upon  bonds;  third, 
it  is  obnoxious  to  section  35  of  article  3  of  the  Constitution,  which 
prohibits  the  including  of  more  than  one  subject  in  the  same  bill." 
We  do  not  think  the  Act  is  subject  to  the  objections  urged,  as  it  does 
not,  in  our  opinion,  infringe  upon  the  articles  of  the  constitution  men- 
tioned. (State  V.  Larkin,  14  Texas  Ct.  Rep.,  582;  Clark  v.  Finley, 
54  S.  W.  Rep.,  343;  Snyder  v.  Compton,  87  Texas,  374;  City  of  Oak 
Cliff  V.  State,  8  Texas  Ct.  Rep.,  589;  Johnson  v.  Martin,  75  Texas,  33.) 

The  objections  here  urged  that  it  is  not  alleged  that  said  bonding 
company  is  a  surety  company,  or  that  it  was  authorized  or  empowered 
to  be,  or  become,  surety  upon  the  bond  sued  upon  by  the  plaintiff 
herein,  render  the  judgment  illegal  and  subject  to  be  arrested  therefor, 
are  not  tenable.    The  petition  alleged  a  cause  of  action  upon  the  bond 
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as  shown  by  its  face,  and  if  for  any  reason  the  bond  was  defective  and 
defendants  not  liable  thereon,  they  should  have  shown  such  defect. 

Finding  no  error  in  the  judgment  it  is  afiOrmed. 

Affirmed. 

Writ  of  error  refused. 


Missouri,  Kansas  and  Texas  Railway  Company  op  Texas  v. 

C.  C.  Baker. 

Decided  February  17,  1906. 

Public  Grossing — ^Killing  Stock— Insnffioient  Evidence. 

Plaintiff's  horse  was  killed  on  a  public  crossing  at  night;  the  railroad 
track  was  fenced,  there  was  no  eye  witness  to  the  killing;  a  passenger  train 
passed  that  crossing  during  the  night  without  blowing  for  the  crossing;  no 
evidence  of  any  other  trains  passing  that  night.  Held,  the  burden  was  on 
plaintiff  to  show  that  the  train  which  was  negligently  operated  killed  the  horse, 
failing  in  this  he  was  not  entitled  to  recover. 

Appeal  from  the  District  Court  of  Marion  County.  Tried  below 
before  Hon.  P.  A.  Turner. 

L.  8.  Schluter,  for  appellant. — There  being  no  proof  offered  upon  the 
trial  of  the  cause,  showing  or  tending  to  show  negligence  on  the  part 
of  the  defendant  resulting  in  the  killing  of  the  animal  as  complained 
of,  the  court  should  have  given  a  peremptory  instruction  to  the  jury 
to  find  for  the  defendant,  as  requested.  Henry  v.  Missouri,  K.  &  T. 
Ry.  Co.,  65  S.  W.  Rep.,  644;  Jones  v.  Rex,  31  S.  W.  Rep.,  1078;  Wash- 
ington  V.  Missouri,  K.  &  T.  Ry.  Co.,  36  S.  W.  Rep.,  779. 

P.  P.  Taylor,  for  appellee. 

RAIN EY,  Chief  Justice. — Baker  brought  this  suit  to  recover  dam- 
ages of  appellant  for  the  alleged  negligent  killing  of  plaintiff's  horse 
by  a  train  at  a  public  crossing  on  appellant's  track.  A  trial  resulted  in 
a  verdict  and  judgment  for  plaintiff. 

The  facts  show  that  plaintiff's  horse  was  struck  and  killed  at  a 
public  crossing.  The  evidence  further  shows  that  the  railroad  track  is 
fenced,  except  at  the  crossing.  The  track  east  of  the  crossing  is  not 
straight.  About  one  hundred  yards  east  of  the  crossing  a  one  degree 
curve  in  the  track  begins.  West  of  the  crossing  for  about  one  mile  it 
is  straight.  The  crossing  could  be  seen  for  about  two  hundred  yards 
before  reaching  it,  going  west.  There  are  two  crossings  just  west  of 
the  depot  at  Kamack,  the  first  being  about  one  quarter  of  a  mile  west 
and  the  other  where  the  horse  was  struck,  being  one-half  mile  west. 
The  only  evidence  that  bears  on  the  question  of  negligence  of  appellant's 
servants  is  that  of  witness  Hope,  and  is  as  follows:  *T  live  about  a 
little  over  a  half  mile  north  of  Kamack  in  Harrison  County.  I  know 
Mr.  Baker  and  the  Katy  Railroad.  I  was  in  Kamack  the  night  the 
horse  was  killed,  but  I  don't  know  whether  it  was  April  22  or  not. 
I  heard  the  westbound  passenger  train  go  through  that  night.  It  blew 
the  whistle  down  below  the  depot,  east  of  Kamack.    They  whistled  for 


1906.1  M.  K.  &  T.  By.  Co.  op  Texas  v.  Baker.  75 

the  station,  but  did  not  blow  for  the  crossing  where  the  horse  was  killed. 
1  was  right  even  with  the  crossing  over  in  the  other  road  when  the 
train  passed  along  there.  I  was  even  with  the  crossing  where  the  horse 
was  struck,  and  was  about  a  hundred  yards  from  it,  I  reckon.  I  was 
going  home  and  was  going  north,  traveling  the  wagon  road.  I  did  not 
cross  the  crossing  there;  did  not  have  to  cross  the  crossing.  I  was 
going  from  Mr.  Taylor's  store.  It  was  not  on  the  same  side  of  the 
track  that  I  was  on.  When  I  left  the  store  I  had  to  cross  at  the  first 
crossing  between  Mr.  Baker's  store  and  where  the  horse  was  killed,  and 
then  I  kept  on  that  side  of  the  road  until  I  got  down  to  this  other 
road  and  took  up  that.  I  did  not  see  the  train  strike  the  animal,  and 
I  did  not  know  that  anything  unusual  had  happened.  It  was  a  little 
after  twelve  o'clock  at  night.  I  have  stated  that  I  heard  the  train 
w^histle  for  the  depot,  for  the  station,  and  I  did  not  hear  it  whistle 
any  more.  When  the  train  whistled  for  the  depot  I  was  a  little  bit 
above  the  first  crossing ;  the  crossing  between  where  the  horse  was  killed 
and  Mr.  Baker's  store.  I  do  not  know  how  far  I  was  from  that  crossing, 
but  only  a  little  piece.  It  is  a  fact  that  it  was  right  there  near  the 
depot,  and  was  not  but  a  few  hundred  yards  at  best.  I  did  not  see 
the  horse  about  the  crossing  at  all.  I  just  saw  the  train  coming.  I  did 
not  see  the  train  as  it  came  into  the  depot,  but  saw  it  after  it  passed 
the  depot,  and  I  went  on  home  and  paid  no  further  attention  to  it. 
The  train  did  not  whistle  at  all  after  it  left  the  depot.  I  am  sure  of 
that.  It  was  going  west,  coming  this  way.  I  went  on  home.  I  went 
on  home  and  went  to  bed.  I  do  not  know  whether  any  other  train 
passed  along  there  that  night  or  not.  The  train  was  running  pretty 
fast;  was  running  at  a  high  rate  of  speed.  It  was  a  passenger  train.^ 
No  evidence  of  any  other  train  passing  that  night. 

In  this  case  we  certified  to  the  Supreme  Court  the  following  ques- 
tion: 'TJnder  the  foregoing  facts,  was  the  jury  warranted  in  finding 
the  appellant  liable  for  killing  the  horse?  In  other  words,  was  the  evi- 
dence sufficient  to  show  negligence  on  the  part  of  the  railroad  company 
in  killing  said  horse?"  which  was  answered  as  follows:  "The  evidence 
stated  shows  only  that  at  some  time  during  a  certain  night  plaintiff's 
horse  was  killed  at  a  crossing  on  defendant's  road  by  one  of  its  trains, 
and  that  during  the  same  night  defendant's  servants  ran  a  passenger 
train  past  the  crossing  without  blowing  the  whistle.  Whether  the  horse 
was  killed  by  that  train,  or  before  or  after  it  passed,  the  evidence  does 
not  tend  to  show.  The  burden  was  on  plaintiff  to  show  that  the  killing 
was  negligently  done,  in  other  words,  that  the  train  which  was  negli- 
gently operated  tilled  the  animal.  This  he  failed  to  do,  since  there  is 
no  presumption  either  that  other  trains  did  or  did  not  pass  the  point 
of  the  accident  that  night.  No  burden  rested  on  the  defendant  to  bring 
evidence  until  a  case  to  be  rebutted  was  made  against  it.  This  question 
is  answered  in  the  negative." 

In  deference  to  said  opinion,  we  hold  that  a  verdict  should  have 
been  instructed  for  the  railway  company,  therefore  the  judgment  is  re- 
versed and  judgment  here  rendered  for  appellant. 

Reversed  and  rendered. 
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Lee  Upton  v.  City  of  San  Angelo  et  al. 

Decided  February  21,  1906. 

Connty  Attorney— Proseoutions  In  City  Conrt. 

Under  art.  5,  sec.  21,  of  the  Constitution,  the  county  attorney  is  entitled 
to  represent  the  State  in  any  prosecution  in  Mayors'  or  Recorders'  Courts  of  a 
city  in  criminal  cases  charging  violation  of  State  laws,  and  neither  the  Leg- 
islature nor  the  city  can  deprive  him  of  that  right;  but  under  the  Act  of 
Twenty-sixth  Legislature,  ch.  33,  sec.  8,  p.  39,  he  is  not  entitled  to  fees  for 
such  prosecution,  and  mandamus  to  require  that  he  be  admitted  to  prosecute 
should  run  only  against  officers  denying  him  such  right,  not  against  those  re- 
fusing him  the  fees  for  prosecuting. 

Appeal  from  the  District  Court  of  Tom  Green  County.  Tried  below 
before  Hon.  J.  W.  Timmins. 

Brightman  &  Upton,  foi»  appellant. — The  petition  of  appellant  as 
relator  set  up  a  good  c^use  of  action  against  the  respondents.  Acts 
Leg.,  1899,  p.  40,  sec.  8;  Texas  Constitution,  art.  5,  sec.  21;  Harris 
County  V.  Stewart,  41  S.  W.  Rep.,  657;  The  State  of  Texas  v.  E.  T. 
Moore^,  57  Texas,  307;  Ex  parte  Wilbarger,  55  S.  W.  Sep.,  968;  Jack- 
son V.  Swain,  47  S.  W.  Rep.,  711. 

Dviois  &  Allen  and  W.  H.  Allen,  for  appellees,  cited  contra:  Art. 
1132  C.  P.  acts  of  the  28th  Leg.,  p.  219;  Constitution  of  Texas,  art. 
5,  sec.  21  and  art.  3,  sec.  44 ;  Wharton  v.  Ahldag,  19  S.  W.  Sep.,  291 ; 
State  V.  Moore,  57  Texas,  320,  321 ;  Hare  v.  Grayson  County,  51  S.  W, 
Rep.,  656;  Grayson  v.  Mav,  19  S.  W.  Rep.,  332;  art.  411  and  387, 
Rev.  Stats.;  Ency.  of  Law  (2d  ed.),  vol.  23,  pp.  390,  391,  392;  Mulett 
V.  United  States,  150  U.  S.,  566. 

KEY,  Associate  Justice. — ^This  is  a  mandamus  suit.  Lee  Xtpton, 
county  attorney  of  Tom  Green  County,  being  the  relator  and  the  city 
of  San  Angelo,  its  mayor,  recorder,  marshal,  secretary-treasurer  and 
city  attorney  being  respondents.  The  trial  court  sustained  a  general 
demurrer  to  the  relator^s  application  or  petition,  and  he  has  appealed. 

The  pleading  referred  to  shows  that  the  relator  is  the  county  attor- 
ney of  Tom  Green  County;  that  the  city  of  San  Angelo  in  said  county 
is  incorporated  under  the  general  laws  of  Texas,  and  has  a  corporation 
court  of  which  one  of  the  respondents  is  recorder,  and  that  the  other 
respondents  hold  the  other  city  offices  referred  to;  that  the  recorder 
has  refused  to  permit  the  relator  to  represent  the  State  in  criminal 
cases  involving  violations  of  the  penal  laws  of  the  State,  and  that  he 
and  the  other  respondents  have  prevented  him  from  receiving  any  fees 
in  all  such  cases  and  will  continue  to  do  so. 

Section  21  of  article  5  of  our  State  constitution  prescribes  that  the 
county  attorneys  "shall  represent  the  State  in  all  cases  in  the  District 
and  inferior  courts  in  their  respective  counties,''  with  the  qualification 
that  if  a  county  is  in  a  district  having  a  district  attorney,  the  respective 
duties  of  district  and  county  attorneys  shall,  in  such  cases,  be  regulated 
by  the  Legislature.    This  constitutional  provision  was  construed  Jby  our 
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Supreme  Court  in  State  of  Texas  v.  Moore,  57  Texas,  307,  and  was 
held  to  invest  the  county  attorney  with  exclusive  right  to  represent  the 
State  in  all  cases,  civil  as  well  as  criminal,  in  his  county,  except  in 
such  cases  as  the  constitution  authorized  the  attorney  general  to  repre- 
sent the  State.  That  case  has  been  limited,  but  not  entirely  overruled 
by  the  recent  case  of  Brady  v.  Brooks,  14  Texas  Ct.  Rep.,  ^163,  where 
it  was  held  by  the  Supreme  Court  that,  in  view  of  another  section  of 
the  constitution  imposing  certain  duties  upon  the  attorney  general  and 
requiring  him  to  perform  such  other  duties  as  may  be  required  by  law, 
the  Ijegislature  had  the  power  to  confer  upon  that  officer  the  exclusive 
authority  to  prosecute  certain  suits  in  the  District  Court  in  the  name 
and  for  the  use  of  the  State. 

There  is  no  such  constitutional  provision  in  reference  to  city  attor- 
neys, and  therefore  we  think  it  must  be  held  that  neither  the  city  of 
San  Angelo  nor  the  Legislature  can  deprive  the  relator  of  his  right  to 
appear  and  represent  the  State  in  criminal  cases  charging  a  viola- 
tion of  a  State  law.  But,  as  a  matter  of  fact,  the  Legislature  has  not 
attempted  to  accomplish  that  result.  Upon  the  contrary,  the  Act  of 
the  Twenty-sixth  Legislature  establishing  corporation  courts  provides 
that  in  State  cases  prosecuted  by  the  city  attorney,  the  county  attorney, 
if  he  so  desires,  may  also  represent  the  State,  but  that  he  shall  not  be 
entitled  to  receive  any  fees  or  compensation  therefor.  This  statute  may 
be  susceptible  of  the  construction  that  it  makes  the  county  attorney 
merely  the  associate  or  assistant  of  the  city  attorney,  and  deprives  him 
of  unrestricted  control  in  such  cases ;  and  if  such  was  its  purpose,  then, 
to  that  extent,  it  infringes  upon  the  constitution  and  is  inoperative. 
However,  the  stipulation  therein  that  the  county  attorney  shall  not  be 
entitled  to  any  fees  or  compensation  in  such  cases,  does  not  contravene 
any  provision  of  the  constitution,  and  was  a  legitimate  exercise  of  legis- 
lative authority.  Hence  this  court  holds,  as  did  the  Court  of  Civil  Ap- 
peals for  the  First  District  in  Howth  v.  Greer,  14  Texas  Ct.  Rep  ,61, 
the  relator's  petition  states  a  cause  of  action  entitling  him  to  a  man- 
damus against  such  of  the  respondents  as  are  preventing  him  from 
representing  the  State  in  criminal  cases  in  the  corporation  court,  prose- 
cuted in  the  name  of  the  State  and  charging  violations  of  the  penal  laws 
of  the  State.  But  we  hold  that  he  is  not  entitled  to  any  compensation 
for  rendering  such  service,  and  that  no  mandamus  or  other  process 
should  issue,  requiring  the  respondents  to  collect  or  pay  to  him  any  fees. 

The  petition  does  not  charge  any  of  the  respondents,  except  M.  0. 
Davis,  the  recorder  of  the  Corporation  Court,  and  W.  H.  Allen,  the  city 
attorney,  with  interfering  with  the  relator's  right  to  represent  the  State 
in  that  court.  The  other  respondents  are  only  charged  with  preventing 
him  from  receiving  fees  in  such  cases;  hence  we  hold  that  the  petition 
states  no  cause  of  action  against  them,  and  as  to  them  the  judgment 
is  affirmed.  As  between  relator  and  the  respondents  M.  0.  Davis  and 
W.  H.  Allen,  the  judgment  is  reversed  and  the  cause  remanded.  The 
costs  of  the  appeal  will  be  taxed  against  said  Davis  and  Allen. 

Afflrmed  in  part  and  reversed  and  remanded  in  part. 
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M.  H.  Denman  et  al.  v.  S.  C.  Coffee  et  al. 

Decided  February  21,  1906. 

1. — ^Xandamui— Jvritdiotlon — ^Amonnt  in  Gontroveny. 

The  District  Court  has  jurisdiction  of  an  action  for  writ  of  mandamus 
re(}uiring  the  Commissioners'  Court  to  perform  the  merely  ministerial  act  (Code 
Cnm.  P^oc.,  arts.  1103-1104)  of  ordering  warrant  drawn  on  the  treasurer  for 
the  payment  of  a  claim  against  the  county  which  they  have  allowed,  though  the 
claim  is  for  less  than  $500,  the  amount  not  being  in  controversy.  Following 
Anderson  v.  Ashe,  14  Texas  Court  Reporter,  637. 

2. — Commissioners'  Court — ^Allowanoe  of  Claim. 

An  order  of  the  Commissioners'  Court  approving  a  claim  by  the  sherifF  is 
sufficient  to  constitute  an  allowance  thereof  against  the  county,  though  instead 
of  ordering  warrant  issued  for  its  payment  the  order  attempts  to  offset  it  by 
placing  it  as  a  credit  against  other  demands  of  the  sherifF,  which  it  was  claimed 
had  been  improperly  allowed  and  paid. 

8.— flame. 

If  it  be  conceded  that  the  order  allowing  a  claim  a^inst  the  county  in  the 
sheriff's  favor  could  be  collaterally  attacked,  it  was  still  beyond  the  power  of 
the  Commissioners'  Court,  on  approving  a  subsequent  claim,  to  offset  it  with 
the  former  as  one  improperly  allowed,  their  duty  being  either  to  reject  or  to 
approve  it  and  order  warrant  to  issue  for  its  payment. 

Appeal  from  the  District  Court  of  Brown  County.  Tried  below  before 
Hon.  John  W.  Goodwin. 

B.  P.  Conner,  for  appellants. — The  orders  of  the  Commissioners' 
Court  in  passing  on  the  account  of  M.  H.  Denman,  sherijff  of  Brown 
County,  at  the  August  and  November  terms,  1904,  and  an  auditing 
an  allowance  of  the  August  account  and  of  the  $23.90  of  the  Novem- 
ber account,  1904,  and  the  failure  to  order  or  provide  for  the  payment 
of  the  same  is  sufficient  cause  to  invoke  writ  of  mandamus,  compelling 
the  defendants,  the  County  Commissioners'  Court  to  perform  the  duty 
enjoined  upon  them  by  law.  Code  Criminal  Procedure,  1895,  arts. 
1103,  1104;  Bev.  Stats.,  1895,  arts.  898,  1537;  Callaghan  v.  Salliway, 
6  Texas  Civ.  App.,  239 ;  Caldwell  County  v.  Crockett  Harbert  et  al.,  68 
Texas,  321;  Sansom  v.  Mercer,  68  Texas,  488;  Brown  v.  Ruse,  69 
Texas,  590;  Kimberly  v.  Morris,  87  Texas,  637;  Arberry  v.  Beavers, 
6  Texas,  471;  Houston,  T.  &  B.  By.  Co.  v.  Randolph,  24  Texas,  317; 
United  States  v.  Saunders,  124  Fed.  Rep.,  124;  American  Casualty  I. 
&  S.  Co.  V.  Flyer,  25  Am.  St.  Rep.,  339 ;  Dane  v.  Derby,  89  Am.  Dec., 
728;  Cassidy  v.  Young,  92  Ky.,  227;  Ex  parte  Candee,  48  Ala.,  399. 

As  to  necessary  parties  to  suit.  Qaal  v.  Townsend,  77  Texas,  464; 
Elser  V.  City  of  Ft.  Worth,  27  S.  W.  Rep.,  739. 

Denman's  accounts  for  fees  of  office  not  subject  to  offset  by  his  debts. 
Jernigan  v.  Finley,  90  Texas,  213,  214;  National  Bank  of  El  Paso  v. 
Fink,  86  Texas,  306 ;  Sanger  Bros.  v.  City  of  Waco,  15  Texas  Civ.  App., 
424. 

As  to  the  iwrtion  of  the  order  of  Commissioners  Court  appropriating 
Denman's  account  being  void.  Houston,  T.  &  C.  Co.  v.  McGhee,  49 
Texas,  481;  French  v.  Oliver,  6  Texas,  401;  Cook  v.  Crawford,  10 
Texas,  71;  Fitzhugh  v.  Custer,  4  Texas,  397. 
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The  court  erred  in  refusing  to  grant  the  writ  of  mandamus  because 
the  evidence  and  findings  of  fact  by  the  court  show  that  there  was  no 
rejection  of  the  accounts  which  rejections  were  necessary  to  authorize 
plaintiffs  to  sue  Brown  County.  Bev.  Stats.,  1895,  art.  868 ;  Callaghan 
V.  Salliway,  5  Texas  Civ.  App.,  239;  United  States  v.  Saunders,  134 
Fed.  Bep.,  124. 

Jenkins  &  McCartney,  for  appellees. — The  court  below  had  no  juris- 
diction of  this  suit  at  all,  the  amount  in  controversy  being  less  than 
$500  and  the  only  reversal  that  this  court  can  make  is  to  reverse  the 
case  and  order  it  dismissed  at  the  cost  of  appellant.  Bigby  v.  Brantley, 
86  S.  W.  Sep.,  311,  and  other  authorities  tiierein  cited. 

No  writ  of  mandamus  was  authorized  in  this  case  against  appellees 
because  plaintiffs  have  a  plain  and  adequate  remedy  at  law  by  bringing 
suit  against  Brown  County  on  their  alleged  claims.  The  action  of  the 
Commissioners'  Court  in  passing  upon  them,  being  in  law  a  rejection 
thereof.    Clark  v.  San  Jacinto  County,  46  S.  W.  Bep.,  315. 

The  writ  of  mandamus,  if  it  would  lie  at  all,  should  have  been  di- 
rected against  the  treasurer  of  Brown  County,  for  if  appellants  were 
granted  the  relief  prayed  for,  they  would  have  no  higher  rights  than 
they  now  have.    Callaghan  v.  Salliway,  23  S.  W.  Bep.,  537. 

OPINION    ON    REHEABING. 

EIDSON,  AssocfATE  Justice. — In  the  original  opinion  in  this  case 
we  held  that  the  District  Court  did  not  have  jurisdiction  of  this  case, 
for  the  reason  that  the  amount  involved  was  less  than  $500.  Since  that 
opinion  was  rendered,  the  Supreme  Court  in  the  case  of  Anderson  v. 
Ashe,  14  Texas  Ct.  Bep.,  637,  held  that  the  District  Court  had  juris- 
diction of  a  case  involving  the  same  question  as  this. 

In  this  case  the  appellants  claiming  that  the  Commissioners*  Court 
of  Brown  County  had  allowed  certain  claims  of  appellant  Denman,  as 
sheriff  of  said  county,  for  guards  employed  by  Mm,  and  at  the  time  of 
suit  owned  by  appellants,  and  after  allowing  same  refused  to  order 
drafts  drawn  in  favor  of  said  sheriff  or  appellants  for  the  amounts 
of  said  claims  upon  the  treasurer  of  said  county,  brought  this  action  in 
the  District  Court  of  Brown  County  against  the  county  judge  and  county 
commissioners  of  said  county,  as  the  Commissioners*  Court  thereof,  tor 
a  writ  of  mandamus  to  compel  them,  as  the  Commissioners'  Court  of 
said  county,  to  enter  orders  on  the  minutes  of  said  court,  directing  drafts 
to  be  drawn  on  the  treasurer  for  the  amounts  allowed  the  sheriff,  as 
above  stated.  The  petition  of  the  appellants  did  not  seek  any  judg- 
ment as  to  the  amount  or  validity  of  the  claims,  but  simply  sought 
a  judgment  to  enforce  the  performance  by  the  Commissioners*  Court  of 
a  ministerial  act,  that  is,  to  enter  an  order  directing  a  draft  or  drafts  to 
be  issued  for  the  amounts  allowed  upon  the  county  treasurer. 

In  the  case  of  Anderson  v.  Ashe,  supra,  no  relief  was  sought  in  the 
suit,  except  mandamus  to  compel  the  defendant,  who  was  auditor  of 
the  county,  to  cotmtersign  the  warrant;  and  the  Supreme  Court  held 
that  being  the  case,  that  the  amount  of  the  claim  was  not  in  con- 
troversy, and  the  District  Court  had  jurisdiction. 
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We  therefore  hold,  in  conformity  with  the  above  ruling  of  the  Su- 
preme Courts  that  the  District  Court  of  Brown  County  had  jurisdiction 
of  this  case,  and  that  we  were  in  error  in  holding  in  our  original  opin- 
ion that  said  District  Court  did  not  have  jurisdiction  of  this  cause,  and 
in  dismissing  the  appeal  herein.  Appellants'  motion  for  rehearing  is 
therefore  granted,  and  the  judgment  dismissing  the  appeal  is  set  aside 
and  this  case  reinstated  upon  tiie  docket  of  this  court 

This  case  was  tried  in  the  court  below  without  a  jury,  and  the  court, 
after  hearing  the  evidence,  rendered  a  judgment  refusing  the  writ  of 
mandamus  prayed  for  by  appellants.  It  appears  from  the  conclusion  of 
law  of  the  court  below  contained  in  the  record  that  its  judgment  was 
based  upon  its  construction  of  certain  orders  of  the  Commissioners' 
Court  as  rejecting  the  claims  of  appellants;  and  that  therefore  their 
remedy  was  by  suit  against  the  county,  instead  of  an  action  for  man- 
damus. Appellants  by  various  assignments  of  error  assail  this  conclu- 
sion of  law  of  the  court  below  as  being  contrary  to  and  inconsistent 
with  its  findings  of  fact  upon  which  said  conclusion  is  based.  The  find- 
ings of  fact  upon  which  the  court  predicated  its  judgment  are  as  follows: 

"2.  I  find  that  on  August  13,  1904,  the  County  Commissioners* 
Court  of  Brown  Coimty,  Texas,  passed  the  following  order,  viz. :  It  is 
ordered  by  the  court  that  M.  H.  Denman's  account  for 

Board  of  prisoners .$242.20 

Waiting  on  court,  lunacy  cases,  etc 47.90 

Extra  care  of  Robert  Martin  in  sickness. 5.00 

Extra  care  of  Mrs.  Acrey  in  sickness 7.00 

Extra  care  of  M.  P.  Jones  in  sickness 4.00 


$306.10 


be  and  the  same  is  hereby  placed  as  a  credit  on  the  account  due  by  M. 
H.  Denman  to  Brown  County  for  guard  service  wrongfully  drawn  by 
said  Denman  for  92  days  at  $1.60  per  day,  allowed  at  February  term, 

1903,   amounting  to $136.50 

For  98  days  allowed  at  the  May  term,  1903, 

at  $1.50  per  day,  amounting  to 133.50 

And  40  days  allowed  at  August  term,  1903, 

at  $1.50  per  day  amounting  to 60.00 

Total  amount  due    $330.00 

Credit  by  account  presented  at  present  term $306.10 

Balance  due  county   $  23.90 

S.  C.  Cofifee,  County  Judge  Presiding.' 
"3.     I  find  that  on  Nov.  22,  1904,  the  County  Commissioners'  Court 
of  Brown  County,  Texas,  found  (passed)  the  following  order,  to  wit: 

'Brownwood,  Texas,  Nov.  22,  1904. 

During  a  regular  term  of  the  Commissioners'  Court  of  Brown  County, 

Texas,  begun  and  holden  on  the  14th  day  of  November,  A.  D.  1904, 

there  being  present  and  presiding  the  Hon.  S.  C.  Coffee,  county  judge, 

and  B.  P.  Cross,  commissioner  of  Prec.  No.  1,  D.  P.  Malone,  commis- 
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sioner  of  Prec.  No.  2;  H.  M.  Boyer,  commissioDer  of  Prec.  No.  3;  L. 
Strohm,  commissioner  of  Prec.  No.  4;  W.  D.  McChristy,  county  clerk, 
the  following  proceedings  among  others  were  had  to  wit : 

'November  22,  1904. 
^t  is  ordered  by  the  court  that  M.  H.  Denman  account  for  board  of 
prisoners  be  allowed  for  $224.20^  and  that  $23.90  of  same  is  placed  as 
a  credit  on  balance  of  account  due  by  M.  H.  Denman  to  Brown  County 
for  guard  service  wrongfully  drawn  by  said  Denman  for  92  days,  at 
$1.50  per  day,  allowed  at  the  February  term,  1903,  amount. .  .$136.50 
For  98  days  allowed  at  May  term,  1903, 

at  $1.50  per  day,  amounting  to 133.50 

And  40  days  allowed  at  August  term,  1903, 

at  $1.50  per  day,  amounting  to - 60.00 

Total $330.00 

Credit  by  order  last  term  $306.10 

Credit  by  this  order $  23.90 

S.  C.  Coffee,  County  Judge  Presiding.' " 

It  appears  from  the  record  that  the  Commissioners'  Court  of  Brown 
County  at  its  February,  May  and  August  terms,  1903,  allowed  to  appel- 
lant Denman,  as  sheriff  of  Brown  County  for  guard  service,  amounts 
aggregating  $330.00 ;  and  that  at  the  time  the  orders  quoted  above  were 
made,  said  court  claimed  that  said  accounts  allowed  the  said  Denman 
at  the  February,  May  and  August  terms,  1903,  of  the  court  were  illegal, 
and  that  therefore  it  was  entitled  to  appropriate  the  amount  allowed  the 
said  Denman  at  the  August  term,  1904,  and  so  much  of  that  allowed 
at  the  November  term,  1904,  as  was  sufficient  to  settle  the  amount  of 
said  accounts  claimed  to  be  illegal.  Articles  1103  and  1104  of  the 
Code  of  Criminal  Procedure  are  as  follows : 

*'Art.  1103.  At  each  regular  term  of  the  Commissioners'  Court  the 
sheriff  shall  present  his  account  to  such  court  for  the  expenses  incurred 
by  him  since  the  last  account  presented  for  the  safekeeping,  support  and 
maintenance  of  prisoners,*  including  guards  employed,  if  any.  Such 
account  shall  state  the  name  of  each  prisoner,  and  each  item  of  expense 
incurred  on  account  of  such  prisoner,  and  the  date  of  each  item,  the 
name  of  each  guard  employed,  the  length  of  time  employed,  and  the 
purpose  of  such  employment,  and  shall  be  verified  by  the  affidavit  of 
the  sheriff. 

"Art.  1104.  The  Commissioners'  Court  shall  examine  the  account 
named  in  the  preceding  article,  and  allow  the  same,  or  so  much  thereof 
as  may  be  reasonable  and  in  accordance  with  law,  and  shall  order  a  draft 
to  be  issued  to  the  sheriff  for  the  amount  so  allowed  upon  the  treasurer 
of  the  county,  and  such  account  shall  be  filed  and  safely  kept  in  the  office 
of  the  clerk  pf  such  court.*' 

While  it  appears  from  the  order  of  the  Commissioners'  Court  set  out 
in  the  second  finding  of  fact  of  the  trial  court  quoted  above,  that  said 
court  intended  to  appropriate  the  amount  of  the  account  embraced  in 
Vol.  XLII.  Civil— 6. 


82  Texas  Civil  Appeals  Eeports,  Vol.  42.      [February, 

the  order  to  the  settlement  of  a  claim  against  Denman  to  which  they 
conceived  the  county  to  be  entitled,  it  also  appears  from  the  language 
of  the  order  that  said  court  allowed  the  accoimt,  and  the  attempt  to 
apply  same  to  a  debt  of  Denman,  real  or  imaginary,  would  not  affect 
the  official  act  of  the  court  allowing  the  account.  The  statute  does  not 
require  the  order  allowing  the  account  to  be  in  any  particular  form  of 
words.  It  is  sufficient  if  the  effect  of  the  language  used  is  to  approve 
or  allow  the  account;  and,  in  our  opinion,  the  effect  of  the  language 
used  in  the  order  under  consideration  is  to  allow  the  account. 

There  is  no  ambiguity  or  uncertainty  whatever  in  the  language  of 
the  order  allowing  the  account  presented  at  the  November  term,  1904, 
and  out  of  which  the  sum  of  $23.90  was  attempted  to  be  taken  and  ap- 
propriated to  the  same  purpose  as  the  account  allowed  at  the  August 
term  of  that  year.  This  order  affirmatively  states  that  the  account  of 
M.  H.  Denman  for  $224.20  is  allowed,  and  then  proceeds  to  appropriate 
$23.90  of  the  amount  to  an  alleged  indebtedness  to  the  county  of  the 
said  Denman.  These  accounts  were  for  fees  of  office  due  Denman  as 
the  sheriff  of  Brown  County,  and  could  not  be  legally  appropriated  by 
the  Commissioners^  Court  to  the  payment  of  an  indebtedness  of  Denman 
to  the  county,  even  if  the  orders  upon  which  that  indebtedness  was 
based  could  be  assailed  in  a  collateral  proceeding.  (Sanger  Bros.  v. 
City  of  Waco,  15  Texas  Civ.  App.,  424;  National  Bank  of  El  Paso  v. 
Pink,  86  Texas,  306.) 

Appellants'  accounts  having  been  properly  allowed,  and  the  Commis- 
sioners* Court  having  no  authority  to  appropriate  the  amount  thereof, 
as  attempted,  we  are  of  opinion  the  appellants  were  entitled  to  the  writ 
of  mandamus  as  prayed  for. 

Article  1104  of  the  Code  of  Criminal  Procedure  provides  that  after 
accoimts  of  the  character  imder  consideration  have  been  allowed  by  the 
Commissioners'  Court,  that  court  shall  order  a  draft  to  be  issued  to 
the  sheriff  for  the  amount  so  allowed  upon  the  treasurer  of  the  county ; 
and  article  930,  Revised  Statutes,  provides  as  follows: 

"The  county  treasurer  shall  not  pay  any  money  out  of  the  county 
treasury  except  in  pursuance  of  a  certificate  or  warrant  from  some 
officer  authorized  by  law  to  issue  the  same;  and  if  such  treasurer  shall 
have  any  doubt  of  the  legality  or  propriety  of 'any  order,  decree,  certifi- 
cate or  warrant  presented  to  him  for  payment,  he  shall  not  pay  the 
same;  but  shall  make  report  thereof  to  the  Commissioners'  Court  for 
their  consideration  and  direction." 

The  county  treasurer  would  not  have  been  authorized  to  pay  appel- 
lants' claim  simply  upon  presentation  to  him  of  a  certified  copy  of  the 
orders  of  the  Commissioners'  Court,  as  such  copies  could  not  take  the 
place  of  the  warrants  required  to  be  issued  by  article  1104  of  the 
Code  of  Criminal  Procedure.  (Walker  v.  Barnard  &  Co.,  27  S.  W.  Rep., 
726.)  And  we  do  not  think  this  view  necessarily  conflicts  with  the 
holding  of  the  court  in  the  case  of  Callaghan,  County  Judge,  v.  Salli- 
way,  5  Texas  Civ.  App.,  239,  as  the  order  of  the  court  involved  in  that 
case  not  only  allowed  the  claim,  but  directed  the  clerk  to  issue  a  war- 
rant for  the  amount  in  favor  of  the  party  to  whom  it  was  allowed. 

We  think  the  act  required  by  article  1104,  Code  of  Criminal  Pro- 
cedure, of  the  Commissioners'  Court  to  order  a  draft  to  be  drawn  in 
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favor  of  the  sheriflF  on  the  county  treasurer,  is  purely  a  ministerial  act, 
and  one  for  the  refusal  of  the  performance  of  which  mandamus  would 
lie  against  them.  In  other  words,  the  act  required  of  said  court,  being 
purely  ministerial,  if  they  refused  to  perform  it,  they  could  be  compelled 
to  do  so  by  mandamus.  (Brown  v.  Ruse,  69  Texas,  590;  Sansom  v. 
Mercer,  68  Texas,  488;  Caldwell  Co.  v.  Harbert  et  al.,  68  Texas,  321; 
Callaghan,  County  Judge,  v.  Salliway,  supra.) 

We  are  of  opinion  that  the  court  below  erred  in  refusing  to  grant 
the  writ  of  mandamus  as  prayed  for  by  appellants,  and  in  rendering 
judgment  for  appellees,  and  that  said  judgment  should  be  reversed  and 
judgment  here  rendered  for  appellants.  And  it  is  therefore  ordered  and 
adjudged  that  the  appellees,  S.  C.  Coffee,  county  judge  of  Brown  County, 
John  McMinn,  D.  P.  Malone,  H.  M.  Boyer  and  Arthur  Bums,  county 
commissioners  of  said  county,  said  county  judge  and  county  commis- 
sioners constituting  the  Commissioners'  Court  of  said  county,  in  their 
official  capacity  as  such  court  be,  and  they  are  hereby  directed  and 
required  to  enter  an  order  or  orders  upon  the  minutes  of  the  Commis- 
sioners' Court  of  Brown  County,  directing  and  requiring  the  clerk  of 
said  court  to  issue  drafts  in  favor  of  appellants  upon  the  county  treas- 
urer of  Brown  County  for  the  amounts  due  them,  as  shown  by  the 
accounts  allowed  appellant  M.  H.  Denman,  as  sheriff  of  said  county, 
by  the  Commissioners'  Court  at  the  August  and  November  terms,  1904 ; 
and  that  appellees  pay  all  costs  incurred  in  this  court  and  the  court 
below. 

Reversed  and  rendered. 


Emmett  A.  Ellis  et  al.  v.  National  City  Bank  of  Waco. 

Decided  February  21,  1906. 

1. — Judfirment  by  Conient. 

Where  defendants,  in  writing,  consented  to  a  judgment  on  the  note  sued  on 
with  interest  from  a  named  date,  they  can  not  complain  of  a  judgment  in  ac- 
cordance with  such  consent,  on  the  ground  that  the  note,  which  bore  interest 
from  maturity,  fell  due  two  days  later  than  the  date  so  named. 

8. — Judgment — Correotlon  by  Seoord— De  Xlnlmis — ^Damages  for  Delay. 

An  error  of  only  77  cents  in  the  computation  of  interest  on  a  note  for 
which  judgment  was  rendered  is  governed  by  the  rule  de  minimis  lex  non  curat, 
and  defendants  having  a  remedy  for  its  correction  without  appeal,  under  Rev. 
Stats.,  art.  1357,  the  prosecution  of  writ  of  error  to  correct  such  judgment 
should  be  considered  as  taken  for  delay  and  damages  awarded  therefor. 

Error  from  the  District  Court  of  McLennan  County.     Tried  below 
before  Hon.  Sam  R.  Scott. 

Eugjene  Williams  and  Tf .  B.  Carrington,  for  plaintiflfs  in  error. 

Taylor  &  Gallagher,  for  defendants  in  error. 

BIDSON,  Associate  Justice. — It  appears  from  the  record  in  this 
case  that  the  judgment  entered  in  the  court  below  was  by  consent  of 
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the  parties.  The  recital  in  the  judgment  is,  "All  parties  by  consent 
in  open  court  agree  that  plaintiflE  should  have  judgment  for  the  amount 
sued  for  against  all  the  defendants." 

The  petition  of  plaintiff  shows  that  it  sued  for  the  principal  sum  of 
$1,750,  with  interest  at  10  percent  per  annum  from  the  10th  day  of 
December,  1904,  and  10  percent  of  said  amount  as  attomey^s  fees.  The 
judgment  is  dated  the  29th  of  March,  1905.  Hence,  the  amount  sued 
for  would  be  the  principal  sum  of  $1,750,  interest  for  three  months 
and  nineteen  days,  $53.10,  which  added  to  the  principal  would  make 
$1,803.10,  and  10  percent  of  this  amount,  $180.31,  being  added  for 
attorney's  fees,  would  make  $1,983.41,  and  the  judgment  is  for 
$1,984.18,  being  an  excess  of  only  77  cents,  showing  a  miscalculation 
of  a  trivial  amount. 

PlaintiflEs  in  error's  first  assignment  of  error  is  predicated  upon  the 
miscalculation  of  the  interest  due  on  the  note  sued  upon.  While  they 
claim  that  the  note  did  not  fall  due  until  the  12th  of  December,  1904, 
and  that  the  miscalculation  of  interest  resulted  in  an  excess  of  $2.23, 
the  judgment  shows  on  its  face  that  they  consented  to  a  judgment  for 
the  amount  sued  for;  which,  as  stated  above,  was  for  the  principal  of 
the  note  with  interest  from  the  10th  day  of  December,  1904.  Hence, 
then  consented  to  the  recovery  of  interest  from  the  10th  dav  of  December, 
1904,  and  can  not  complain  that  it  was  embraced  in  tne  judgment. 
(Sandoval  v.  Rosser,  86  Texas,  687;  Grier  v.  Powell,  14  Texas,  320; 
Marx  V.  Brown,  42  Texas,  112;  Petri  &  Bro.  v.  First  National  Bank, 
83  Texas,  426;  Gass  v.  Sanger,  30  S.  W.  Rep.,  502;  Hart  v.  Ware,  8 
Texas,  115.) 

The  miscalculation  of  interest  could  have  been  remedied  speedily  and 
with  little  expense,  if  plaintiffs  in  error  had  pursued  the  remedy  pro- 
vided by  article  1357,  Revised  Statutes.    That  article  is  as  follows : 

**Where  in  the  record  of  any  judgment  or  decree  of  any  court  there 
shall  be  any  mistake,  miscalculation  or  misrecital  of  any  sum  or  sums 
of  money,  or  of  any  name  or  names,  and  there  shall  be  among  the  records 
of  the  cause  any  verdict  or  instrument  of  writing  whereby  such  judg- 
ment or  decree  may  be  safely  amended,  it  shall  be  the  duty  of  the 
court  in  which  such  judgment  or  decree  shall  be  rendered  and  the  judge 
thereof,  in  vacation,  on  application  of  either  party,  to  amend  sudi 
judgment  or  decree  thereby,  according  to  the  truth  and  justice  of  the 
case;  but  the  opposite  party  shall  have  reasonable  notice  of  the  appli- 
cation for  such  amendjnent.'^  Besides,  the  amount  of  excess  in  the 
judgment  is  so  trivial  and  insignificant,  the  maxim  de  minimis  non  curat 
lex  should  apply.  (Leberman  v.  Hill  &  Co.,  1  Texas  App.  Civ.  Cas., 
sec.  27;  Rankin  v.  Filburn  &  Ivers,  Id.,  798.) 

Plaintiffs  in  error's  second  assignment  of  error  complains  of  the  action 
of  the  court  below  in  rendering  and  entering  judgment  for  attome/s 
fees,  upon  the  ground  that  the  allegations  in  appellee's  petition  were  not 
suflScient  to  authorize  a  judgment  for  attorney's  fees.  There  is  no  merit 
in  this  contention.  The  petition  alleged  that  the  note  sued  upon  pro- 
vided for  10  percent  attorney's  fees,  if  placed  in  the  hands  of  an  attorney 
for  collection,  and  that  the  note  had  been  placed  in  the  hands  of  appel- 
lee's attorney,  J.  B.  Scarborough,  for  collection;  and  the  petition  prayed 
for  10  percent  on  the  amount  of  principal  and  interest,  as  attorney's 
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fees.    And,  further,  plaintiflfs  in  error  consented  to  a  judgment  for  the 
amount  sued  for. 

We  are  of  opinion  that  it  appears  from  the  record  in  this  case  that 
the  writ  of  error  was  sued  out  for  the  purpose  of  delay,  and  that  there 
was  no  sufficient  cause  for  suing  out  same ;  and  that  therefore,  plaintiffs 
in  error  should  he  adjudged  to  pay  10  percent  on  the  amount  of  the 
judgment,  as  stated  below  in  favor  of  defendant  in  error,  as  damages; 
and  as  defendant  in  error  in  its  brief  admits  that  there  was  a  miscalcu- 
lation of  interest  resulting  in  a  mistake  of  a  small  amount  in  excess  of 
what  was  due,  and  which  we  have  found  to  be  77  cents,  that  amount  will 
be  deducted  from  the  amount  of  the  judgment  below,  leaving  the  amount 
$1,983.41,  and  thus  corrected,  the  judgment  of  the  court  below  is  af- 
firmed with  10  percent  damages,  as  above  stated. 

Corrected  and  affirmed. 


International  and  Great  Northern  Railroad  Company  et  al.  v. 

August  Startz 

Decided  February  21,  1906. 

1. — Charsre— Aunmlng  Faets. 

Charge  on  the  measure  of  damages  held  to  involve  error  in  its  asiumptidi 
that  cattle  transported  by  rail  arrived  at  market  in  a  damaged  condition. 

8. — Conneoting  Lines — Charge. 

Charge  on  the  duty  of  connecting  lines  of  railway,  under  contracts  limiting 
the  liability  of  each  to  its  own  line,  criticised  for  requiring  the  defendants  to 
use  due  care  to  transport  a  shipment  of  cattle  to  their  destination. 

8. — Evidenoe— Xntries  in  Booki — ^Aooonnt  of  Cattle  Bales. 

Entries  made  in  the  books  of  a  live  stock  commission  house  by  its  em- 
ployes, showing  the  receipt,  number,  weight  and  price  realized  on  a  shipment 
of  cattle,  were  admissible  in  evidence  in  a  suit  by  the  shipper  against  the  car- 
riers, as  verbal  acts  cotemporaneous  with  the  principal  fact,  forming  links  in 
the  chain  of  events  and  constituting  a  part  of  the  res  gestae,  or  as  entries  made 
at  the  time  and  in  the  ordinary  course  of  business  by  a  person  whose  duty  it 
was  to  make  them,  though  entered  on  report  from  others,  and  not  by  the  persons 
who  weighed  or  sold  the  cattle,  and  identified  by  witnesses  unable  to  remember 
the  facts.    The  authorities  on  admissibility  of  such  testimony  reviewed. 

Appeal  from  the  District  Court  of  Comal  County.  Tried  below  before 
Hon.  L.  W.  Moore. 

8,  fi.  Fisher  and  J.  H.  Tallichet  (N.  A.  Stedman,  of  counsel),  for 
appellant. — ^The  court  erred  in  the  admission  of  the  testimony  of  the 
witnesses  Overstreet  and  Stewart  that  the  four  copies  of  account  sales 
attached  to  their  depositions  and  offered  in  evidence  showed  the  correct 
weights  of  said  cattle  and  the  amount  received  for  each  lot  of  same  at 
the  National  Stock  Yards,  and  in  admitting  in  evidence  said  account 
sales  purporting  to  show  said  weights  and  prices,  because  it  appeared 
from  the  cross-examination  of  each  of  said  witnesses,  who  were  tiie  only 
witnesses  who  attempted  to  testify  as  to  said  matters,  that  neither  of 
them  weighed  said  cattle  or  saw  them  weighed,  or  had  actual  personal 


86  Texas  Civil  Appeals  Beports,  Vol.  42.       [February, 

knowledge  that  the  weights,  or  the  prices  calculated  from  the  weights 
were  correct.  The  witness,  Overstreet,  sold  the  cattle  at  certain  prices 
per  hundred  weight,  but  as  he  did  not  weigh  the  cattle  and  had  no 
recollection  of  having  seen  them  weighed  he  could  not  testify  that  cer- 
tain weights  or  certain  prices,  calculated  from  the  weights,  shown  by 
book  entries  or  other  memoranda  not  made  by  him,  are  correct.  The 
witness,  Stewart,  was  a  bookkeeper  of  the  commission  company,  who  did 
not  even  pretend  that  he  weighed  the  cattle,  saw  them  weighed  or  was 
even  present  when  they  were  weighed  or  sold;  his  records  are  all  from 
information  furnished  him  by  others,  and  his  testimony  as  to  the 
weights  and  prices  shown  by  the  account  sales  is  the  worst  kind  of  hear^ 
say.  The  account  sales,  not  being  shown  to  be  correct  by  proper  or 
competent  evidence,  were  also  inadmissible.  International  &  G.  N.  R. 
E.  Co.  V.  Startz,  97  Texas,  167 ;  Texas  &  P.  Ry.  Co.  v.  W.  Scott  &  Co., 
86  S.  W.  Rep.,  1065;  Texas  &  P.  Ry.  Co.  v.  Leggett,  86  S.  W.  Rep., 
1066. 

The  court  erred  in  the  third  paragraph  of  the  charge  to  the  jury 
because  the  same,  in  advising  the  jury  that  it  was  the  duty  of  defendants 
to  safely  convey  plaintiff's  cattle  to  their  destination,  imposes  upon  de- 
fendants a  burden  greater  than  is  warranted  by  law,  defendants,  if  not 
guilty  of  negligence,  not  being  liable  for  any  want  of  safety  in  the  trans- 
portation of  said  cattle,  and  in  no  event  being  bound  to  transport  same 
to  their  destination,  but  only  being  bound  to  transport  said  cattle  to  the 
end  of  the  line  of  railroad  of  each  defendant  on  the  route  over  which 
said  cattle  were  shipped. 

The  court  erred  in  the  ninth  paragraph  of  the  charge  because  the  same 
assumes  as  a  fact  and  advises  the  jury  that  when  plaintiff's  cattle  ar- 
rived at  their  destination  they  were  in  a  damaged  condition  and  that 
in  the  course  of  their  transportation  by  defendants  they  did  not  receive 
proper  handling  and  care,  although  the  evidence  on  said  issues  was  con- 
flicting, and  there  was  much  evidence  tending  to  show  that  the  cattle 
were  transported  with  all  due  care  and  diligence.  Galveston,  H.  &  S.  A. 
Ry.  Co.  V.  Davidson,  61  Texas,  205 ;  Houston  &  T.  C.  Rv.  Co.  v.  Nixon, 
62  Texas,  28;  St.  Louis  Ry.  Co.  v.  Smith,  63  S.  W.  Rep.,  1064;  Mis- 
souri, K.  &  T.  Ry.  Co.  V.  Williams,  40  S.  W.  Rep.,  161 ;  Houston  Citv 
St.  Rv.  Co.  V.  Artusey,  31  S.  W.  Rep.,  319;  Gulf,  C.  &  S.  F.  Rv.  Co. 
V.  White,  32  S.  W.  Rep.,  322 ;  Missouri  Pac.  Ry.  Co.  v.  Christman,  65 
Texas,  369;  Mayo  v.  Tudor,  74  Texas,  471;  Texas  &  P.  Ry.  Co.  v. 
Murphv,  46  Texas,  368;  Heldt  v.  Webster,  60  Texas,  207;  Austin  v. 
Talk,  26  Texas,  130;  Andrews  v.  Marshall,  26  Texas,  215. 

J,  D.  Ouinn,  for  appellee. — We  think  that  the  testimony  of  these 
two  witnesses  shows  the  facts  conclusively,  if  they  do  not,  then  we  have 
no  way  to  establish  our  rights,  for  the  weigher  is  dead,  the  original 
book  entries  were  consulted  and  books  shown  to  be  correctly  kept.  The 
case  was  reversed  the  first  time  because  we  did  not  have  the  keeper  of 
the  books  to  verify  the  accounts.  Now  we  have  complied  with  that 
matter  and  the  proposition  is  to  reverse  because  we  have  done  so.  In- 
ternational &  G.  N.  R.  R.  V.  Startz,  77  S.  W.  Rep.,  1. 

FISHER,  Chief  Justice. — This  is  a  suit  by  appellee  Startz  against 
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the  International  &  Great  Northern  Railroad  Company,  the  St.  Louis, 
Iron  Mountain  &  Southern  Railway  Company,  and  the  Texas  &  Pacific 
Railway  Company,  to  recover  damages  in  the  sum  of  $4,000,  resulting 
to  a  shipment  of  beef  cattle  from  New  Braunfels,  Texas,  to  East  St. 
Louis,  111. 

There  was  a  verdict  and  judgment  in  favor  of  the  appellee  against 
the  International  &  Great  Northern  Railroad  Company  for  $1,500,  and 
the  St.  Louis,  Iron  Mountain  &  Southern  Railway  Company  for  $1,000, 
and  in  favor  of  the  Texas  &  Pacific  Railway  Company. 

There  is  no  cross  assignment  of  error  complaining  of  the  judgment 
in  favor  of  the  latter  road.  Therefore,  as  to  it,  the  judgment  of  the 
trial  court  vrill  be  aflSrmed.  The  judgment  as  against  the  two  first- 
named  roads  will  be  reversed  for  the  error  pointed  out  in  appellant's 
eighth  assignment  of  error,  which  complains  of  the  ninth  subdivision 
of  the  charge  of  the  trial  court,  which  is  as  follows: 

"In  all  tiiese  matters  of  fact  you  are  the  sole  judges  of  the  weight 
to  be  given  to  the  testimony  of  the  various  witnesses.  But  in  con- 
sidering these  matters  as  elements  of  injury,  you  are  instructed  that 
the  measure  of  damages  is  the  said  difference,  if  any,  in  the  market 
value  of  the  stock  at  their  destination  in  the  condition  in  which  they 
were  when  delivered,  and  the  market  value  in  the  condition  they  should 
have  been  imder  proper  handling  and  care  under  the  contracts  of  the 
parties  they  should  have  been  delivered." 

This  charge  is  objected  to  on  the  ground,  practically,  that  it  is  on 
the  weight  of  evidence,  in  that  it  assimies  as  a  fact  that  when  plaintiff's 
cattle  arrived  at  their  destination,  they  were  in  a  damaged  condition, 
and  that  in  the  course  of  their  transportation  by  the  defendants,  they 
did  not  receive  proper  handling  and  care.  There  is  a  conflict  in  the 
evidence  upon  the  question  as  to  whether  the  cattle  were  properly  han- 
dled, and  received  proper  care  during  their  transportation.  This 
charge,  like  all  others,  must  be  construed  and  considered  in  connection 
with  the  other  parts  of  the  charge  submitted ;  but  when  found  erroneous, 
and  not  corrected  by  some  other  instruction,  it  must  be  held  reversible 
error  to  give  it,  unless  it  clearly  appears  that  it  did  not  or  could  not 
have  had  any  harmful  effect.  There  was  a  sharp  conflict  in  the  tes- 
timony as  to  the  manner  in  which  the  cattle  in  controversy  were  handled 
and  cared  for,  and  much  of  the  plaintiff's  case  is  predicated  upon  what 
he  claims  to  be  rough  handling  received  during  their  transportation,  all 
of  which  is  practically  denied  and  disputed  by  evidence  coming  from 
the  railway  companies. 

The  charge  in  using  the  expression,  "all  these  matters  of  fact,*'  evi- 
dently relates  to  some  statement  previously  made  by  the  trial  court 
concerning  the  facts  or  the  items  of  damages,  which  the  jury  might, 
consider ;  but  the  instruction  is  in  a  separate  and  independent  paragraph, 
and  was  calculated  to  impress  the  jury  with  the  view  that  the  matters 
referred  to  constituted  facts,  rather  than  mere  evidence;  and  also  that 
the  cattle  were  in  a  damaged  condition,  and  would  have  been  otherwise, 
if  properly  handled  and  cared  for.  Of  course,  we  know  that  it  was  not 
the  intention  of  the  trial  court  to  so,  in  effect,  instruct  the  jury,  but 
the  language  used  is  of  a  nature  calculated  to  impress  the  jury  with 
the  idea  that  the  cattle  were  damaged  and  were  not  properly  handled. 


88  Texas  Civil  Appeals  Eeports,  Vol.  42.       [February, 

There  are  some  objections  urged  to  the  charge  of  the  court,  based 
on  the  ground  that  these  are  instructions  to  the  effect  that  the  duty 
rested  upon  the  railway  company  to  exercise  ordinary  care  to  trans- 
port the  cattle  to  their  destination.  The  charge  of  the  court  does,  in 
a  general  way,  instruct  the  jury  that  the  railroads  would  only  be  liable 
to  the  end  of  the  line  of  each  road.  But,  in  view  of  another  trial,  we 
suggest  that  the  court  instruct  the  jury  that  as  to  transportation  from 
St.  Louis,  the  end  of  the  line  of  the  Iron  Mountain  road,  the  latter 
would  not  be  liable  for  any  damages  that  might  have  occurred  between 
that  point  and  Eaist  St.  Louis,  after  the  cattle  had  gone  out  of  the  pos- 
session of  the  Iron  Mountain  road.  Of  course,  it  is  true  a  carrier  may 
contract  for  liability  beyond  its  line,  but  we  do  not  think  that  any 
such  state  of  facts  is  shown  in  this  case  that  would  make  either  road 
responsible  for  damages  that  might  have  resulted  to  the  cattle  after 
the  same  left  their  possession. 

Appellant's  first  assignment  of  error  complains  of  the  admission  of 
the  evidence  of  the  witnesses  Overstreet  and  Stewart,  and  the  exhibits 
which  accompanied  their  testimony.  These  witnesses  both  reside .  in 
East  St.  Louis,  Illinois,  and  their  evidence  was  taken  by  deposition,  and 
the  exhibits  A,  B,  C  and  D  attached  thereto.  The  objections  urged, 
which  were  overruled,  are  to  the  effect  that  neither  of  the  witnesses 
weighed  the  cattle,  or  had  any  personal  knowledge  about  the  matter; 
and  the  accoimt  of  sales  was  objected  to  on  the  ground  that  the  same 
was  not  verified,  in  that  neither  of  the  witnesses  testified  from  their 
own  knowledge  that  the  various  items  therein  set  out  were  correct.  This 
evidence  was  offered  for  the  purpose  of  showing  the  weight  of  the  cat- 
tle at  the  time  that  they  arrived  at  East  St.  Louis,  the  weight  at  the 
time  of  sales  and  the  amount  for  which  they  sold.  The  following  is 
the  evidence: 

"E.  E.  Overstreet,  a  witness  for  plaintiff  testified  by  deposition:  *My 
name  is  E.  B.  Overstreet;  my  age  35  years;  residence  St.  Louis,  Mo.; 
place  of  business  National  Stock  Yards,  St.  Clair  County,  Illinois.  My 
business  during  the  month  of  May,  1900,  was  that  of  cattle  salesman 
for  the  Chicago  Live  Stock  Com.  Co.  I  had  occasion  to  handle  the 
consignment  of  cattle  mentioned.  I  sold  them  as  a  salesman  for 
the  Chicago  Live  Stock  Com.  Co.  The  consignment  reached  this  mar- 
ket in  car  2835,  S.  W.  S.,  containing  26  cattle;  car  5056,  B.  S.  C,  con- 
taining 26  cattle;  car  5443,  N.  E.,  containing  26  cattle;  car  6022, 
H.  S.  C,  containing  24  cattle;  car  1988,  C.  C.  C.  C,  containing  29 
cattle;  car  3899,  S.  W.  S.,  containing  20  cattle;  car  1398,  S.  W.  S., 
containing  29  cattle;  car  3818,  H.  S.  C,  containing  29  cattle:  car 
1801,  C.  C.  C.  C,  containing  32  cattle;  car  2630,  H.  S.  C,  containing 
.31  cattle;  car  12131,  M.  S.  C,  containing  31  cattle;  car  1877,  C.  C. 
C.  C,  containing  32  cattle;  car  1815,  C.  C.  C.  C,  containing  32  cattle; 
car  2011,  C.  C.  C.  C,  containing  25  cattle  and  car  2197,  C.  C.  C.  C, 
containing  26  cattle.  They  arrived  at  the  National  Stock  Yards,  ID., 
at  3 :15  a.  m.  on  May  22,  1900.  I  know  the  classes  of  the  cattle,  their 
weights  and  prices  which  they  brought,  which  were  shown  on  copies  of 
accounts  of  sales  hereto  attached,  marked  "Exhibit  A,'*  ''Exhibit  B," 
''Exhibit  C  and  "Exhibit  D"  for  identification.  An  account  of  sales 
was  rendered  on  day  of  sale,  true  copies  of  which  have  been  hereto 
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attached  marked  Exhibit  A,  Exhibit  B,  Exhibit  C  and  Exhibit  D  for 
identification,  I  have  attached  hereto,  marked  Exhibit  E,  for  identifi- 
cation, a  Stock  Yard  Company^s  unloading  certificate,  showing  time  of 
arrival,  name  of  consignor,  consignee,  car  numbers  and  number  of 
head  of  cattle  contained  therein.  These  cattle  were  weighed.  26  steers 
sold  at  $3.60  per  cwt. ;  1  bull  sold  at  $3.30  per  cwt. ;  24  steers  and  stags 
sold  at  $3.60  per  cwt. ;  13  steers  sold  at  $4.55  per  cwt. ;  1  bull  sold  at 
$3.50  per  cwt.;  10  steers  sold  at  $3.40  per  cwt.;  116  steers  sold  at 
$3.75  per  cwt. ;  31  steers  sold  at  $3.60  per  cwt. ;  124  steers  sold  at  $3.60 
per  cwi. ;  2  steers  sold  at  $3.60  per  cwt. ;  1  big  jaw  was  not  weighed,  but 
sold  by  tie  head  for  $15 ;  78  steers  sold  at  $4.00  per  cwt.  They  were  all 
sold  on  May  22,  1900.  My  experience  in  handling  cattle  has  been  al- 
most entirely  in  the  stock  yards,  and  has  been  such  experience  as  is 
general  among  cattle  salesman.  I  have  had  every  opportunity  to  ob- 
serve the  effect  of  rough  handling,  as  cattle  that  have  not  been  properly 
handled  invariably  reach  the  market  showing  bruises  and  said  bruises 
reduce  their  selling  value.  Cattle  that  are  kept  in  cars,  or,  in  fact,  any- 
where for  a  great  length  of  time  without  food,  water  or  rest,  will  shrink 
materially  in  weights,  and  that  shrinkage  will  also  lessen  the  condition 
of  flesh  shown  by  the  cattle  and  affect  their  appearance  in  an  adverse 
manner.'  I  do  not  remember  whether  these  cattle  had  any  bruises  or 
were  in  unusually  bad  condition.  Bruises  and  shrinkage  always  affects 
the  market  value  of  cattle.  The  cattle  reached  this  market  on  May  22, 
1900,  which  was  Tuesday,  and  report  shows  the  market  on  this  class 
of  cattle  was  10  or  15  cents  per  cwt.  lower  than  on  Monday,  the  day 
before.  Usually  Saturday  is  considered  a  poor  market  day,  but  when 
receipts  are  on  an  average  there  is  no  difference  in  other  days. 

*'0n  cross-examination :  At  this  late  date,  I  do  not  distinctly  remem- 
ber the  shipment  inquired  about.  My  testimony  is  from  memoranda 
made  by  me  at  the  time  the  cattle  in  question  were  sold,  and  from 
a  letter  written  by  me  to  Mr.  Startz  on  the  day  the  cattle  were  sold, 
and  from  records  contained  in  the  books  of  the  Chicago  Live  Stock 
Com.  Co.,  without  which  I  probably  could  not  tell  much  about  the 
cattle  in  question.  It  is  a  fact  that  I  did  not  make  the  memoranda 
from  which  I  am  testifying.  I  made  the  memoranda  on  the  scale 
ticket,  showing  the  price  at  which  the  cattle  were  sold,  and  also  com- 
mented on  the  condition  of  the  cattle  and  on  the  condition  of  the 
market  in  letter  written  to  Mr.  Startz  on  the  day  of  sale.  The  only 
record  I  have  concerning  the  condition  of  the  cattle  is  copy  of  letter 
written  by  me  to  Mr.  Startz  concerning  them  on  the  day  of  sale.  I 
did  not  weigh  the  cattle  and  do  not  remember  seeing  them  weighed. 
The  copies  of  sales  hereto  attached  marked  Exhibit  "A,''  '*B/'  "C'  and 
*T)'*  were  made  by  W.  W.  Steward,  from  the  salesbook  of  the  Chicago 
Live  Stock  Com.  Co.  The  unloading  certificate  hereto  attached,  marked 
Exhibit  E  was  made  by  an  employe  of  the  Stock  Yard  Company,  from 
original  entries  in  the  Stock  Yard  Company's  register.  I  do  not  re- 
member the  condition  of  the  cattle.  I  have  testifi^  from  entries  in  the 
salesbook  of  the  Chicago  Live  Stock  Com.  Co.,  which  were  kept  by 
W.  W.  Stewart,  he  makSig  correct  entries  therein  of  the  weights,  prices, 
number  of  head,  date  of  sale,  name  of  consignor,  name  of  purchaser, 
different  items  of  expense  deducted  from  gross  amount  realized  from  the 
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sale  of  the  cattle,  net  proceeds  and  disposition  made  of  same,  all  made 
at  the  time  of  weighing  and  selling  cattle/' 

"W.  W.  Stewart,  a  witness  for  plaintiff,  testified  by  deposition  as  fol- 
lows: My  name  is  W.  W.  Stewart;  my  age  33  years;  residence  East 
St.  Louis,  111.;  place  of  business  National  Stock  Yards,  111.  My 
business  during  the  month  of  May,  1900,  was  that  of  bookkeeper  of 
the  Chicago  Live  Stock  Com.  Co.  I  had  been  so  engaged  at  that  time 
about  16  years.  I  had  nothing  to  do  with  the  weighing  or  handling  of 
the  cattle,  but  made  all  entries  of  sales,  payment  of  freight,  yard  charges, 
etc.,  and  rendered  accounts  of  sale  for  the  cattle  in  my  capacity  of  book- 
keeper of  the  Chicago  Live  Stock  Com.  Co.  The  car  numbers  in  which 
these  cattle  arrived  and  the  number  of  head  contained  in  each  car  as 
shown  by  Stock  Yard  Company's  unloading  certificate  hereto  attached 
marked  Exhibit  "E.**  The  class  and  weight  of  the  cattle  was  as  shown 
on  copy  on  account  sales  hereto  attached,  marked  Exhibit  "A,'*  **B,'' 
"C  and  "D,''  which  is  a  correct  copy  of  the  sale  tickets  of  the  weights 
rendered  by  the  Stock  Yard  Company.  The  correct  prices  at  which 
the  cattle  were  sold  are  also  shown  on  said  copies  of  accounts  of  sales, 
they  being  the  prices  obtained  by  our  salesman  Mr.  R.  E.  Overstreet, 
and  reported  to  me  and  collected  by  me  from  the  purchasers.  I  did 
render  an  account  of  sales,  and  have  attached  hereto  copies  of  same, 
marked  Exhibits  «A,''  ''B/'  "C"  and  '1)/'  marked  across  the  face  with 
my  signature.  Stock  Yard  Company's  unloading  certificate  has  also 
been  attached  marked  Exhibit  "E,"  showing  car  numbers,  number  of 
head  of  cattle  in  each  car,  certified  to  by  the  unloading  superintendent 
of  the  Stock  Yard  Company.  The  copies  of  accounts  of  sales  hereto 
attached,  marked  Exhibits  «A,"  ^^,"  «C"  and  "D"  give  the  correct 
weight  and  prices  of  the  same  and  the  day  of  sale  of  same.  I  did  not 
see  the  cattle  and  know  nothing  about  their  condition.  I  had  nothing 
to  do  with  selling  the  stock,  did  not  keep  advised  of  market  conditions, 
my  business  being  to  keep  a  record  of  sales,  render  accounts  of  same, 
and  keep  a  general  set  of  books  for  the  Chicago  live  Stock  Commission 
Company  and  did  not  keep  in  touch  with  the  condition  of  the  market, 
leaving  that  entirely  to  our  salesman. 

"Cross  examination:  I  have  no  personal  recollection  whatever  con- 
cerning the  shipment  of  cattle  inquired  about.  No,  it  is  not  a  fact  that 
my  testimony  is  entirely  from  records  or  memoranda;  we  had  a  cor- 
respondence with  plaintiff,  and  at  the  time  sent  him  a  correct  state- 
ment showing  account  of  the  sale.  I  take  my  answers  from  the  original 
entries  made  by  me  of  the  tickets  of  the  weighmaster  into  the  books  of 
the  Chicago  Live  Stock  Commission  Company  at  the  time,  and  from 
this,  settlement  is  made  and  is  relied  on  by  all  parties.  I  did  not 
weigh  said  cattle,  nor  did  I  see  them  weighed.  The  weigher  is  dead, 
but  they  are  the  weights  he  called  out  at  the  time,  and  I  entered  them 
in  the  books,  as  stated  at  the  time.  The  accoimt  of  sales,  as  shown  in 
exhibits  "A,"  "B,"  "C"  and  "D,"  being  copy  of  the  same  I  rendered  the 
plaintiff  at  once,  same  were  made  from  the  books  of  the  Chicago  Live 
Stock  Commission  Company.  Exhibit  ^'E"  is  made  by  the  Yard 
Company  superintendent,  through  his  representative,  same  being  taken 
from  their  books  of  record,  showing  the  time  of  arrival  and  date,  car 
number  and  number  of  head  in  each  car.    I  have  no  record  of  the  con- 
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dition  of  said  cattle,  and  remember  nothing  about  the  matter.  I  ob- 
tained the  information  about  which  I  have  answered  in  direct  interroga- 
tories, as  stated,  from  the  books  of  the  Chicago  live  Stock  Company. 
They  were  taken  from  their  sales  .book.  They  were  kept  by  myself, 
and  were  and  are  kept  correctly,  entries  of  the  facts  being  made  at  the 
time  of  selling  and  weighing." 

Plaintiff  read  in  evidence  the  account  of  sales  referred  to  by  the 
witnesses  Overstreet  and  Stewart  as  follows: 

Exhibit  "A.'* 

^'Chicago  Live  Stock  Commission  Company. 

National  Stock  Yards,  111.,  May  22,  1900. 
Sold  for  account  of  Startz,  Pfeuffer  &  Co. 

Purchaser.  Weight.    Price.    Amount. 

N.  M.  &  C,  78  steers 61750        $4        $2,470 

Total    , $2,470 

Exhibit  "B." 

'^Chicago  Live  Stock  Commission  Company. 

National  Stock  Yards,  111.,  May  22,  1900. 
Sold  for  account  of  A.  G.  Startz  &  Son. 

Purchaser.  Weight.   Price.   Amount. 

Swift  &  Co.,  26  steers 22010    $3.60    $792.36 

T.  White,  1  bull 940       3.30         31.02 

Swift  &  Co.,  24  steers  and  stags 21460      3.50      750.75 

Total    $1574.13 

Exhibit  "C* 

''Chicago  Live  Stock  Commission  Company. 

National  Stock  Yards,  111.,  May  22,  1900. 
Sold  for  account  of  Startz  &  Pfeuffer. 

Purchaser.  Weight.    Price.    Amount. 

X.  M.  &  Co.,  116  steers 78800    $3.75    $2955.00 

Swift  &  Co.,  10  steers 6570      3.40        223.38 

St.  L.  D.  B.  Co.,  13  steers 12720      4.55        578.76 

St.  L.D.  B.  Co.,  _l_bull 1170      3.60  40.95 

140 $3798.09 

Exhibit  "D.'' 

^'Chicago  Live  Stock  Commission  Company. 

National  Stock  Yards,  111.,  May  22,  1900. 
Sold  for  account  of  A.  G.  Startz. 

Purchaser.  Weight.    Price.    Amount. 

Swift  &  Co.,  31  steers 22800     $3.60    $  820.80 

Swift  &  Co.,  124  steers 87210       3.60       3139.56 

Swift  &  Co.,  2  steers 1600       3.60  57.60 

B.  P.  Co.,  1^  big  jaw 15.00 

158    Total $4032.96'' 
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The  admissibility  of  this  evidence  does  not  rest  upon  the  ^'shop-book 
rule,"  which  relates  only  to  the  books  and  entries  of  parties  to  the 
controversy,  but  depends  upon  those  principles  of  law  that  admit  entries 
made  by  third  parties  who  are  not  connected  with  the  controversy.  The 
rule  is  thus  stated:  1.  But  written  entries  by  persons  deceased  may, 
under  some  circumstances,  be  shown  in  evidence  against  third  persons. 
Thus,  where  a  person  has  peculiar  means  of  knowing  a  fact,  and  makes 
a  written  memorandum  thereof  against  his  interest  at  the  time,  such 
entry  is  evidence  of  the  fact  as  against  third  persons  after  the  death 
of  the  person  making  it.  2.  Again,  entries  by  third  persons  made 
contemporaneously  with  the  principal  fact,  forming  links  in  the  chain 
of  events,  and  constituting  a  part  of  the  res  gestae,  are  admissible. 
It  is  on  this  ground  that  the  latter  class  of  entries  is  admitted;  and 
in  such  case,  it  is  immaterial  whether  the  entries  were  for  or  against 
the  interest  of  the  person  making  them.  3.  Another  class  of  entries 
made  by  third  persons,  which  may  be  received  in  evidence,  is  recognized 
by  some  authorities,  though  by  others  not  distinguished  from  the  pre- 
ceding, and  consist  of  entries  made  at  the  time  and  in  the  ordinary 
course  of  business  by  a  person  whose  duty  it  is  to  make  them.  9  Am. 
and  Eng.  Ency.  Law  (2d  ed.),  938. 

Many  cases  in  the  early  history  of  the  rule,  in  enforcing  it,  predicate 
it  upon  the  fact  that  the  party  making  the  entry  must  be  dead;  but  the 
more  recent  cases,  and  among  the  best  considered,  not  only  to  some 
extent  qualify  the  rule,  but,  in  effect,  hold  that  the  entries  are  ad- 
missible in  connection  with  the  evidence  of  the  party  who  made  them. 
Some  are  to  the  effect  that  if  the  party  making  the  entry  is  beyond  the 
jurisdiction  of  the  court,  that  is  equivalent  to  death,  and  is  sufficient 
predicate  as  a  basis  for  the  evidence;  others,  without  qualification,  an- 
nounce that  the  admissibility  of  the  entries  does  not  depend  upon  the 
death  or  absence  of  the  party  making  them,  but  such  entries  may  be 
introduced  in  connection  with  the  evidence  showing  that  the  entries 
were  properly  made,  and  the  books  correctly  kept. 

Mr.  Greenleaf  in  his  work  on  Evidence,  1st  volume,  section  120, 
says:  "But  it  is  conceived  that  the  fact  of  his  death  (meaning  the 
party  who  made  the  entry)  is  not  material  to  the  admissibility  of  this 
kind  of  evidence.  There  are  two  classes  of  admissible  entries,  between 
which  there  is  af  clear  distinction  in  regard  to  the  principle  on  which 
they  are  received  in  evidence.  The  one  class  consists  of  entries  made 
against  the  interest  of  the  party  making  them,  and  these  derive  their 
admissibility  from  this  circumstance  alone ;  it  is,  therefore,  not  material 
when  they  were  made.  The  testimony  of  the  party  who  made  them 
would  be  the  best  evidence  of  the  fact,  but  if  he  is  dead,  the  entry  of  tilie 
fact  made  by  him  in  the  ordinary  course  of  his  business,  and  against 
his  interest,  is  received  as  secondary  evidence  in  a  controversy  between 
third  persons.  The  other  class  of  entries  consists  of  those  that  constitute 
parts  of  a  chain  or  combination  of  transactions  between  the  parties, 
and  proof  of  one  raises  the  presumption  that  another  has  taken  place. 
Here  the  value  of  the  entry  as  evidence  lies  in  this,  that  it  was  con- 
temporaneous with  the  principal  fact  done,  forming  a  link  in  the  chain 
of  events  and  being  a  part  of  the  res  gestae.  It  is  not  merely  the  declara- 
tion of  the  party,  but  it  is  a  verbal  contemporaneous  act,  belonging,  not 
necessarily,  indeed,  but  ordinarily  and  naturally  to  the  principal  thing. 
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It  is  on  this  ground  that  the  latter  class  of  entries  is  admitted;  and 
therefore,  it  can  make  no  difference  as  to  their  admissibility  whether 
the  party  who  made  them  is  living  or  dead,  nor  whether  he  was  or  was 
not  interested  in  making  them,  his  interest  going  only  to  affect  the 
credibility  or  weight  of  the  evidence  when  received/* 

In  the  case  of  Chicago  Railway  Co.  v.  Ingersoll,  65  HI.,  399,  grain 
was  received  from  the  carrier  and  put  into  an  elevator.  Weighing  it 
was  a  necessary  part  and  in  the  usual  course  of  the  business.  Under 
these  circumstances,  evidence  was  offered  of  an  entry  made  in  the  books 
belonging  to  Hunger,  Wheeler  &  Co.,  the  parties  to  whom  the  grain  was 
consigned,  and  who  were  not  parties  to  the  suit,  by  Clark,  the  foreman 
of  the  receiving  and  weighing  department.  It  was  not  pretended  that 
Clark  was  dead,  and  the  offer  of  the  evidence  was  based  upon  showing 
it  to  have  been  in  his  handwriting,  and  made  in  the  course  of  the  per- 
formance of  his  ordinary  duties.    The  evidence  was  held  admissible. 

In  the  case  of  Schaefer  v.  Georgia  Bailroad  Co.,  66  Ga.,  40,  in  a 
suit  against  the  latter  for  the  loss  of  goods  shipped  over  its  line,  it  was 
held  over  objection  that  it  was  proper  for  the  defendant  to  prove  by 
the  agent  of  another  line  that  the  books  of  his  company  which  contained 
certain  entries  relating  to  the  ahipmait,  were  properly  kept  in  the 
usual  course  of  business,  and  which  entries  tended  to  show  that  the 
consignment  in  question  had  been  delivered  to  a  certain  steamer  to  be 
transported  to  Baltimore.  It  was  contended  that  the  evidence  was 
hearsay.  The  witness  had  no  independent  recollection  of  the  transaction, 
but  his  recollection  was  refreshed  by  the  entries  contained  in  the  books, 
and  he  stated  that  they  were  correctly  kept.  There  was  attached  to  the 
evidence  of  the  witness  exhibits,  as  in  this  case,  which  were  shown  to  be 
correct  copies  of  the  entries  made.  These  exhibits,  in  effect,  stated 
what  disposition  was  made  of  the  cotton.  Judge  Lumpkin,  in  dis- 
cussing the  admissibility  of  similar  testimony,  says:  "Shall  this  proof 
be  received,  or  shall  the  plaintiffs  be  compelled  to  go  behind  the  books 
thus  verified  by  the  clerks  who  kept  them,  and  resort  to  each  of  the 
subagents  who  participated  in  the  transaction  and  sale  of  this  produce. 
Are  not  the  entries  thus  made  in  the  usual  course  of  business  of  this 
extensive  trading  establishment,  and  as  a  part  of  the  proper  employment 
of  the  witnesses  who  prove  them,  not  only  the  best,  but  the  only  reliable 
evidence  which  it  is  practicable  to  procure.  We  have  no  hesitation  in 
holding  that  propriety,  justice  and  convenience  require  it  to  be  ad- 
mitted. The  weighers,  wharfingers  and  numerous  subordinates  who 
handle  this  cotton  keep  no  books.  It  is  not  reasonable  to  suppose  that 
they  can  remember  the  multitude  of  transactions  thus  occurring  every 
day.  After  a  lapse  of  a  very  brief  period,  the  clerks  themselves  could 
only  call  to  mind  what  had  been  done  by  referring  to  their  entries  and 
memoranda.  The  actual  salesmen  in  none  of  these  great  wholesale  stores 
keep  the  books.  They  report  to  the  clerks  who  stand  at  the  different 
desks  and  they  make  entries,  and  yet  these  books  are  always  received  to 
prove  the  sale  and  delivery  of  goods;  any  other  rule  would  involve  en- 
ormous expense,  as  well  as  inconvenience,  and  would  in  the  end  be 
productive  of  no  practical  benefit.*'  The  court  then  proceeds  to  say: 
"How  strikingly  applicable  are  these  suggestions  and  reasons  to  the 
case  at  bar.    Here,  a  corporation  engaged  as  a  common  carrier,  shipping 
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millions  in  value  of  produce  yearly,  if  it  could  not  be  allowed  to  show 
by  the  verified  and  uncontradicted  records  of  other  connecting  lines  the 
disposition  and  delivery  of  produce  or  other  articles  entrusted  to  its 
care,  records  made,  too,  that  go  to  charge  the  companies  whose  agents 
make  them,  then  the  inconvenience,  confusion  and  responsibility  result- 
ing would  be  incalculable.'* 

To  the  same  effect  is  Shove  v.  Wiley,  18  Pick.,  659;  Donovan  v. 
Boston  &  Maine  Ry.,  158  Mass.,  452;  Owens  v.  State,  10  Atl.  Rep., 
210;  Adams  v.  Coulliard,  102  Mass.,  173;  Culver  v.  Marks,  122  Ind., 
664;  Meyers  v.  Brown,  130  Mich.,  450;  Town  of  Bridgewater  v.  Town 
of  Roxbury,  54  Conn.,  215,  and  Lassone  v.  Boston  &  L.  Ry.  Co.,  17 
Law  Rep.  Ann.,  525,  where  the  principle  is  generally  discussed.  In 
these  two  last  cases,  however,  the  party  that  made  the  entry  was  dead, 
but  the  general  principles  with  reference  to  the  admissibility  of  such 
evidence  is  fully  discussed,  especially  in  the  last  case  noticed. 

In  the  case  of  Continental  Bank  v.  First  Natl.  Bank,  68  S.  W.  Rep., 
499,  it  is  stated:  "It  was  said  it  was  error  to  introduce  the  books  of 
the  bank  in  evidence.  They  were  produced  and  identified  by  the 
cashier.  It  is  said  that  defendant  should  have  gone  further  and  shown 
by  the  party  who  made  the  entries  that  they  were  correct.  The  books 
were  introduced  to  show  the  state  of  account  between  the  National  Bank 
and  Duncan,  Gaines  &  Morrow,  the  object  being  to  show  by  the  course 
of  dealing  between  the  bank  and  these  parties,  that  the  bank  was  treat- 
ing and  dealing  with  them  as  solvent  reliable  customers.  It  has  been 
held  that  where  it  becomes  material,  either  for  or  against  a  corporation, 
and  as  against  a  stranger,  or  as  between  two  strangers,  to  prove  what 
was  done  by  the  bank,  its  books  and  records  are  admissible  in  evidence, 
and  they  are  the  best  evidence.  6  Thompson  Corp.,  sec.  77,  34.'*  A 
similar  ruling  was  made  in  Anchor  Milling  Co.  v.  Walsh,  18  S.  W. 
Rep.,  905. 

In  discussing  the  fact  as  to  the  admissibility  of  entries,  where  the 
data  is  furnished  to  the  bookkeeper  by  some  one  else,  Qreenleaf  in  his 
16th  edition,  page  206,  states  this  to  be  the  rule:  "The  diflBcult  situa- 
tion arises  in  the  application  of  this  part  of  the  principle,  where  two 
persons  have  co-operated  in  the  entry,  one  having  personal  knowledge 
and  reporting  it  to  the  other,  and  the  other  writing  down  the  transaction 
thus  reported;  the  typical  case  being  that  of  a  salesman  and  entry  clerk 
and  bookkeeper,  and  that  of  a  workman  and  foreman  recording  the 
work  reported.  Where  both  persons  are  brought  to  the  stand,  no  ques- 
tion of  hearsay  exception  arises,  and  it  will  be  seen  later  that  upon 
the  principle  of  using  a  past  recollection,  the  combined  testimony  of  the 
two  should  suffice  to  admit  the  entry;  but  when  one  of  them,  usually 
the  salesman,  workman  or  other  person  having  the  personal  knowledge, 
does  not  appear  as  a  witness,  the  entry  can  be  received,  if  at  all,  only 
under  the  present  exception.  That  it  should  be  so  receivable  seems 
proper  on  principle,  as  well  as  for  reasons  of  practical  convenience,  for, 
apart  from  the  English  doctrine  admitting  oral  reports,  if  the  salesman 
has  made  a  regular  report  in  the  course  of  business  which  has  not  taken 
written  shape,  it  seems  not  to  be  essential  whether  it  is  he  or  another 
who  gives  it  that  written  shape;  and,  accordingly,  an  entry  verified  by 
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the  person  making  it  of  a  regular  oral  report  by  a  person  not  now 
available,  would  be  admissible/' 

This  rule  is  applicable  to  that  branch  of  the  evidence  that  relates  to 
the  entry  made  upon  the  report  furnished  by  the  employe  of  the  Stock 
Company  who  weighed  the  cattle,  and  who  the  witness  Stewart  testifies 
is  dead. 

This  court  in  the  case  of  Rogers  v.  O'Barr  &  Dinwiddie,  10  Texas  Ct. 
Bep.,  523,  held  that  it  is  no  objection  to  the  admissibility  of  the  entries 
that  they  were  taken  from  memoranda  furnished  by  the  salesman  or 
clerk  who  actually  sold  or  delivered  the  goods,  citing  9  Am.  and  Eng. 
Ency.  Law  (2d  ed.),  p.  925. 

It  appears  from  the  evidence  of  the  witness  Stewart  that  the  exhibits 
A,  B,  C  and  D  are  correct  copies  of  entries  made  in  the  books  of  the 
Chicago  Live  Stock  Commission  Company ;  that  he  was  the  bookkeeper 
and  the  books  were  correctly  kept.  The  entries  consist  of  data  and 
information  furnished  him  by  the  original  weigher  of  the  cattle,  whom 
he  testifies  is  dead,  and  by  the  witness  Overstreet,  the  party  that  sold 
the  cattle,  and  furnished  him  the  memoranda  with  reference  to  weights, 
prices  and  amounts.  Stewart  testified  that  the  weights  transcribed  in 
the  books  were  those  called  out  to  him  at  the  time  by  the  weigher;  and 
it  is  fair  to  assume  from  all  of  the  evidence  upon  this  subject  that  the 
weights  and  amounts  so  furnished  to  Stewart  by  Overstreet  and  the 
weigher  were  properly  entered  in  the  books  in  the  performance  of  his 
duties,  and  in  the  ordinary  course  of  business  of  the  Live  Stock  Com- 
pany. And  such  entries  should  be  considered  as  against  the  interest 
of  the  company,  because  same  show  that  they  received  the  cattle  for  the 
purpose  of  being  sold ;  therefore,  they  would  be  charged  with  the  exercise 
of  ordinary  care  in  the  performance  of  that  duty,  and  the  entries  made 
in  their  books  could  be  taken  as  evidence  against  them  on  the  question 
as  to  the  number,  classes  and  weights  of  the  cattle.  The  original  books 
being  beyond  the  jurisdiction  of  the  courts  of  this  State,  were  not  re- 
quired to  be  produced;  and  if  they  were  admissible,  copies  of  the 
entries  taken  from  them,  properly  proven,  would  be  admissible  here. 
(Missouri  Pac.  By.  Co.  v.  Geman,  84  Texas,  141.) 

The  witnesses  testified  generally  as  to  the  correctness  of  the  books 
kept  by  Stewart  and  of  the  entries  in  question;  and  they  substantially 
admit  that  their  testimony  is  predicated  upon  the  entries  made,  and 
that,  independent  of  such  entries,  they  have  no  distinct  recollection  of 
the  facts.  We  assimie  that  it  can  not  be  fairly  denied  but  that  the 
entries  were  practically  contemporaneous  with  the  main  transaction, 
or  so  near  thereto  in  point  of  time  that  they  may  or  should  be  con- 
sidered as  a  part  of  the  res  gestae.  They  were  entered  by  Stewart  in 
the  performance  of  his  duties;  and  while  it  is  true  their  evidence  could 
be  given  little  weight  without  aid  from  the  entries,  still,  when  considered 
in  connection  therewith,  their  recollection  as  to  the  facts  might  be 
considered  refreshed;  or,  even  if  they  had  no  independent  recollection, 
if  the  entries  were  properly  made  and  were  correctly  reduced  to  writing, 
their  evidence,  in  connection  with  the  entries,  would  be  admissible. 
This  is  illustrated  by  the  cases  of  Clark  v.  Vorce,  15  Wend.,  193 ;  Solo- 
mon Bailway  Co.  v.  Jones,  34  Kan.,  443 ;  Shear  v.  Van  Dyke,  10  Hun, 
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528,  where  witnesses  were  called  to  prove  facts  of  which  they  had  no 
independent  recollection,  of  which  facts  they  had  made  minutes  at  the 
time  of  their  occurrence,  the  correctness  of  which  they  testified  to,  and 
which  upon  examination  furnished  them  with  no  independent  recollec- 
tion; hut,  nevertheless,  it  was  held  that  their  testimony,  in  connection 
with  the  memoranda,  was  admissible.  It  is  also  held  that  the  memo- 
randa used  to  refresh  recollection,  or  used  in  connection  therewith,  may 
be  a  copy  of  the  original.  (Finch  v.  Barclay,  87  Ga.,  393;  Houston 
&  T.  C   R.  R.  Co.  V.  Burke,  55  Texas,  342.) 

There  is  no  objection  to  the  use  of  the  entries  by  the  witness  Over- 
street,  for  the  purpose  of  refreshing  his  recollection.  It  is  true,  the* 
entries  were  not  made  by  him,  but  he  testifies  as  to  their  correctness, 
and  he  furnished  much  of  the  data  upon  which  they  were  based.  The 
correctness  of  the  entries  furnishes  the  basis  for  his  testimony,  and  which 
served  to  refresh  his  recollection  as  to  the  facts. 

In  the  case  of  International  &  Great  Northern  R.  R.  Co.  v.  Blanton, 
63  Texas,  111,  where  objection  was  made  to  the  evidence  of  witnesses, 
and  an  exhibit  offered  in  connection  therewith,  the  court,  in  speaking 
of  the  weights  of  certain  cotton,  said:  "Certainly  they  were  competent 
witnesses  to  prove  these  facts,  but  as  no  man  could  possibly  retain  in 
his  memory  all  of  the  infinite  details  of  a  business  like  this,  the  firm 
require  all  these  minutiae  to  be  reduced  to  writing  by  a  yard  clerk,  in 
this  case  the  witness  Ziegler,  and  returned  to  the  oflBce,  where  they  are 
copied  into  a  book  and  thus  preserved  in  a  permanent  form.  A  copy 
from  this  books  does  not,  of  itself,  prove  the  facts  recorded  there,  but 
it  enables  the  witness  who  has  transacted  the  business  to  recall  all  the 
details  of  the  transaction ;  and  it  is  not  necessary  that  the  witness  should 
himself  have  made  the  entries  in  the  book,  if  he  knows  from  the  general 
course  of  the  business  that  the  books  are  correctly  kept.  It  does  not 
seem  necessary,  says  Greenleaf,  that  the  writing  should  have  been  made 
by  the  witness  himself,  nor  that  it  should  be  an  original  writing,  pro- 
vided, after  inspecting  it,  he  can  speak  to  the  facts  from  his  own  recol- 
lection. In  all  cases  where  accounts  are  multitudinous  the  rule  as  to 
personal  knowledge  is  relaxed.  He,  the  witness,  must  be  permitted  to 
put  the  items  into  an  account  and  to  refresh  his  recollection  by  means 
of  other  accounts  and  papers,  as  to  the  items.  In  a.  long  account  of 
sales,  a  party  rarely  recollects  all  the  items,  but  he  can  be  perfectly 
certain  from  his  mode  of  business,  on  finding  the  entries  in  his  books, 
that  the  charges  were  correctly  made.*' 

While  we  are  of  opinion  that  the  entries  themselves  were  admissible 
as  original  evidence,  still,  if  the  entries  were  properly  made  in  the 
course  of  the  oflScial  duty  of  the  bookkeeper,  they  could  also  serve  the 
purpose  of  refreshing  recollection ;  and  if  the  entries  could  be  considered 
as  necessary  in  explanation  of  the  witness's  evidence,  there  would  be 
no  error  in  permitting  it  to  go  in  evidence  along  with  the  testimony  of 
both  witnesses. 

There  are  some  cases  to  the  effect  that  a  written  instrument  merely 
used  as  memoranda  for  the  purpose  of  refreshing  recollection  could  not, 
after  it  has  accomplished  its  purpose,  be  offered  in  evidence.  But  the 
weight  of  authority  seems  to  incline  the  other  way.    Not  that  the  pur- 
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pofie  was  to  hold  that  such  memoranda  would  be  admissible  as  original 
evidence,  independent  of  the  testimony  of  tjie  witness,  but  are  admitted 
upon  the  principle  stated  in  Aetna  Insurance  Co.  v  Weide,  9  Wall., 
677;  Missouri  Pacific  By.  Co.  v.  Johnson,  7  S.  W.  Rep.,  839;  Anchor 
Milling  Co.  v.  Walsh,  18  S.  W.  Rep,,  905;  Chicago  &  N.  W.  Ry.  Co.  v. 
Ingersoll,  66  111.,  404;  Donovan  v  Boston  &  M.  Ry.  Co.,  158  Mass., 
450;  Owens  v.  State,  10  Atl.  Rep.,  211,  and  Adams  v.  Coulliard,  102 
Mass.,  173. 

In  Aetna  Insurance  Co.  v.  Weide,  supra,  it  is  said:  "In  Merrill  v. 
Ithaca  &  O.  R.  R.  Co.,  16  Wend.,  586,  it  was  held  that  when  original 
entries  are  produced,  and  the  person  who  made  them  and  knew  them 
at  the  time  to  be  true,  testified  he  made  the  entries,  and  that  he  believed 
them  to  be  true,  although  at  the  time  of  testifpng  he  had  no  recollection 
of  the  facts  set  forth  in  the  entries,  such  evidence  is  admissible  as  prima 
facie  evidence  for  the  jury.  In  this  case  Mr.  Justice  Cowen,  who  de- 
livered the  opinion  of  the  court,  examined  most  of  the  authorities, 
English  and  American,  on  the  subject.  The  same  doctrine  is  also  sus- 
tained by  the  case  of  Guy  v  Mead,  22  N.  Y.,  465,  466.'' 

In  Donovan  v.  Railroad  Co.,  supra,  train  sheets  were  offered  in  evi- 
fifence,  and  upon  objection  to  their  admissibility,  the  court  said : 

''If  the  sheet  had  been  used  and  kept  in  the  course  of  business  by  a, 
third  person,  and  not  by  the  party  by  whom  it  was  offered,  there  is 
authority  in  the  decisions  of  this  court  for  its  competency.  In  Briggs 
V.  Rafferty,  14  Gray,  525,  after  evidence  that  the  plaintiff's  clerk  had 
marked  packages  of  goods  and  sent  them  to  be  carried  by  rail  to  the 
defendant's  place  of  residence,  a  servant  of  the  railway  corporation  pro- 
duced its  regular  freight  business  books,  kept  by  himself,  and  testified 
that  while  he  had  no  personal  recollection  of  the  facts,  he  had  no  doubt 
the  entries  in  them  were  correct,  and  that  the  transactions  therein  re- 
corded took  place,  and  the  evidence  was  held  competent  to  prove  the 
delivery  of  the  goods  at  their  place  of  destination.  As  the  corporation 
received  the  goods  in  Boston  and  delivered  them  in  Lawrence,  and  no 
other  witnesses  than  the  bookkeeper  appeared  in  support  of  the  entries, 
and  as  it  is  apparent  that  they  could  not  have  all  have  been  made  upon 
the  personal  knowledge  of  the  bookkeeper,  the  evidence  was  held  compe- 
tent upon  no  better  footing  than  the  train  sheet  in  the  present  case, 
except  that  the  latter  was  made  by  a  servant  of  the  party  in  whose  favor 
it  was  offered,  and  is  thus  evidence  which  it  has  made  for  itself.  In 
Adams  v.  CouUiard,  102  Mass.,  167,  173,  entries  from  railway  freight 
books  were  held  to  have  properly  been  read  to  the  jury,  although  it 
does  not  appear  that  the  persons  who  made  out  the  way-bills  from  which 
some  of  the  entries  were  made,  were  called  as  witnesses,  the  court  saying 
that  'inferences  of  fact  are  always  to  be  legitimately  drawn  from  the 
known  course  of  business.'  In  these  two  cases  the  entries  were  declara- 
tions which  tended  directly  to  support  the  right  of  the  carrier  to  claim 
compensation  for  a  service,  and  one  purpose  of  making  them  was  to 
preserve  evidence  in  support  of  a  claim.  In  Townsend  v.  Pepperell,  99 
Mass.,  40,  43,  46,  the  account  of  the  medical  history  of  the  case  of  a 
patient  in  the  Massachusetts  General  Hospital  was  held  competent  evi- 
Vol.  XLII.  Civil— 7. 
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dence  when  produced  by  the  superintending  physician,  although  he 
testified  that  he  did  not  know  by  whom  the  entries  were  made,  and  that 
the  book  in  which  the  account  was  entered  was  one  of  a  series  in  his 
custody,  in  which,  in  the  regular  course  of  the  business  of  the  hospital, 
it  was  the  duty  of  the  physicians  tg  enter  the  history  of  the  cases  under 
their  charge;  and  in  Costello  v.  Crowell,  133  Mass.,  352,  355,  a  book 
entry,  identified  by  the  testimony  of  the  bookkeeper  who  made  it,  was 
held  competent  to  prove  a  date,  although  it  does  not  appear  that  the 
fact  stated  in  the  entry  was  within  his  personal  knowledge,  and  no 
other  witness  was  called  in  support  of  it.  In  our  opinion,  because  there 
is  no  reasonable  possibility  that  any  designed  untruth  had  part  in  plac- 
ing upon  the  train  sheet  the  statements  of  which  it  is  the  vehicle,  and 
all  known  circumstances  concerning  it  favor  its  accuracy,  and  because 
it  was  an  act  rather  than  a  declaration,  and  was  sufficiently  identified  as 
genuine,  it  was  competent  evidence  without  the  production  or  proof  of 
the  death  of  the  operator  who  sent  the  message;  and  its  entries  material 
to  the  issue  were  admissible  and  proper  for  the  jury  to  consider,  not- 
withstanding the  fact  that  it  was  made  by  the  servants  of  the  party  by 
whom  it  was  offered.*' 

In  Anchor  Milling  Co.  v  Walsh,  supra,  in  passing  upon  the  admissi- 
bility of  the  entries  used  as  a  memoranda,  the  court  stated:  ''Since  a 
party  may  testify  in  his  own  favor,  it  must  be  conceded  that  he,  as  well 
as  his  clerk  or  bookkeeper,  may  refresh  his  memory  from  entries  made 
by  him  or  under  his  eye,  and  then  testify  as  to  the  fact  with  his  memory 
thus  refreshed.  Now,  in  cases  of  an  account  composed  of  many  items, 
all  this  means  nothing  more  than  reading  the  book  in  evidence.  This 
we  all  know  from  daily  experience  in  the  trial  courts.  It  is  out  of  all 
reason  to  say  that  a  merchant  or  his  clerk  can  recall  each  item  of  the 
account,  and  a  fair-minded  witness  will  generally  decline  the  attempt. 
Account  books  are  admitted  in  evidence  for  the  person  by  whom  they 
are  kept  when  the  entries  are  made  at  the  time  or  nearly  so,  of  doing 
the  principal  fact,  because  entries  made  under  such  circumstances  con- 
stitute a  part  of  the  res  gestae.  An  entry  thus  made  is  more  than  a  mere 
declaration  of  the  party.  It  is  a  verbal  act  following  the  principal  fact 
in  the  orderly  conduct  of  business.  Such  is  certainly  the  custom  and 
course  of  business  at  the  present  day.  We  therefore  conclude  that  an 
account  books  of  original  entries,  fair  on  its  face,  and  shown  to  have 
been  kept  in  the  usual  course  of  business,  is  evidence  even  in  favor  of 
the  party  by  whom  it  is  kept.  It  follows  that  the  shipping  book  should 
have  been  received  in  evidence.*' 

There  can  be  no  difficulty  about  the  evidence  of  the  witness  Stewart, 
and  of  the  exhibits  which  are  copies  of  entries  made  in  the  books  that 
he  kept.  The  entries  were  clearly  admissible,  and  if  Stewart  was  un- 
ble  to  recollect  the  facts,  he  could  refresh  his  memory  by  the  entries 
made  by  him.  The  witness  Overstreet,  while  he  fumidied  some  of  the 
data  upon  which  the  entries  were  made,  was  not  the  party  making  them, 
and  only  knows  of  their  correctness  by  reason  of  the  fact  that  Stewart 
correctly  kept  his  books.  As  illustrated  by  the  authorities  cited,  the 
fact  that  the  entries  were  made  by  some  one  else  would  not  deprive 
Overstreet  of  the  right  to  use  them  for  the  purpose  of  refreshing  his 
recollection,  provided  the  entries  were  correctly  made. 
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We  have  examined  the  questions  presented  in  the  remaining  aseign- 
mentSy  and  find  no  reversible  error  except  as  pointed  out  in  the  charge 
of  the  court. 

The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Julius  C.  Carrera  v  J.  B.  Dibrell  et  al. 

Decided  February  21,  1906. 

1. — ^Implied  Contraot  to  Pay— Suit  on  Xortgaffo  Obligation. 

In  a  suit  upon  a  mortgage  obligation  in  writing  the  court  gave  the  follow- 
ing special  charge,  at  the  request  of  plaintiffs:  "Where  any  persons  advance 
money  for  the  use  and  benefit  of  another  the  acceptance  by  such  person  of  such 
advancement  imposes  a  personal  liability  on  the  person  receivmg  the  same, 
and  the  law  imposes  upon  such  person  the  duty  of  repaying  the  same,  unless 
it  is  expressly  agreed  and  understood  by  and  between  the  parties  making  and 
receiving  such  advancement  that  the  same  is  not  to  be  repaid."  Held,  not  error. 
If,  as  the  court  charged,  plaintiffs  were  entitled  by  reason  of  the  mortgage  to 
recover  of  defendant  the  sum  sued  for,  but  for  his  defenses,  then  it  would  not 
have  been  error  had  the  court  charged  the  jury  in  terms  that  the  legal  effect 
of  the  mortgage  was  to  impose  on  defendant  the  duty  of  repaying  the  amount. 
This  bein^  so,  the  defendant  was  not  injurioualy  affected  by  the  same  thing  said 
in  effect  m  another  form. 

t. — ^Undisputed  Tact — ^Harmless  Charge. 

At  the  request  of  appellees  the  court  gave  the  following  charge:  'If  you 
believe  from  the  evidence  that  at  the  time  the  mortgage  su^  on  was  executed, 
it  was  agreed  and  understood  by  and  between  the  defendant  and  the  plaintiffs 
and  W.  W.  Lipscomb  that  the  total  amount  to  be  expended  in  purchasing  and 
developing  said  mines  and  constructing  the  necessary  machinery  in  connection 
therewith  would  not  exceed  the  sum  of  $60,000,  then  and  in  that  event  your 
verdict  must  be  for  the  plaintiffs,  unless,"  etc.  Appellees  had  alleged  that  tjiey 
were  to  pay  up  to  $70,000.  The  evidence  being  uncontroverted  that  appellees 
paid  out  over  $70,000  the  appellant  could  not  have  been  injured  by  the  mention 
in  the  charge  of  $60,000  as  the  contract  limit  instead  of  $70,000. 

Appeal  from  District  Court  of  El  Paso.  Tried  below  before  Hon. 
J.  M.  Goggin. 

Jos.  M.  Nealon  and  Z.  L.  Cobb,  for  appellant. — In  support  of  the 
first  four  assignments  of  error  and  the  propositions  thereunder  set  out 
in  the  opinion,  counsel  cited:  Baker  v.  Ashe,  80  Texas,  356-361; 
Leach  v.  Wilson  Co.,  68  Texas,  353;  Wichita  Land  Co.  v.  State,  80 
Texas,  684;  Burnett  v.  Lambach,  39  S.  W.  Rep.,  1015;  Fore  v.  Hittson, 
8  S.  W.  Rep.,  292 ;  Gonzales  v.  Adone,  58  S.  W.  Rep.,  951 ;  Missouri  Ry. 
Co.  V.  Mills,  65  S.  W.  Rep.,  74;  International  &  G.  N.  Ry.  Co  v. 
Anchanda,  68  S.  W.  Rep.,  743;  Reed  v.  Western  XJ.  Tel.  Co.,  71  S. 
W.  Rep.,  389;  Galveston,  etc.,  Ry.  Co.  v.  LeGierse,  51  Texas,  202; 
International  &  G.  N.  Ry.  Co.  v.  Masterson,  51  S.  W.  Rep.,  644 ;  Loving 
V.  Dixon,  56  Texas,  79;  Nations  v.  Thomas,  25  Texas  Sup.,  223; 
Houston  &  T.  C.  Ry.  Co.  v.  Terry,  42  Texas,  455;  Hall  v.  Johnston,  24 
S.  W.  Rep.,  864. 

Tumey  &  Surges,  for  appellees. 
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JAMES^  Chief  Justice. — The  action  was  brought  by  appellees  to 
recover  upon  a  mortgage  obligation  for  $15,000,  the  mortgage  having 
been  given  them  by  Carrera  upon  certain  mining  stock  and  a  certain 
mineral  collection.  The  mortgage  was  established  and  defendant  was 
liable  under  the  same,  unless  the  defense  he  set  up  prevailed.  This 
defense  may  be  explained  by  giving  that  part  of  the  court's  main 
charge  which  submitted  the  case.  We  copy  it  for  the  fujrther  reason 
that  we  shall  have  occasion  to  refer  to  it  in  disposing  of  certain  of  the 
assignments  of  error.- 

"You  are  instructed  that  the  undisputed  evidence  shows  that  the 
defendant,  Carrera,  executed  the  mortgage  obligation  introduced  in 
evidence  before  you,  of  date  August  5,  1901,  and  the  undisputed  evidence 
shows  that  plaintiflFs,  together  with  Lipscomb^  advanced  more  than 
$60,000  for  ttie  purchase,  development  and  operation  of  the  said  mine ; 
and  you  are  instructed  that  the  said  mortgage  is,  upon  its  face,  a  valid 
and  binding  obligation  upon  defendant  Carrera,  and  you  must  return 
a  verdict  in  favor  of  plaintiflFs,  Dibrell  and  Mosheim,  for  the  said  sum 
of  $15,000  together  with  a  foreclosure  of  a  mortgage,  unless  you  believe 
from  a  preponderance  of  the  evidence  that>  as  alleged  by  the  defendant 
as  hereinafter  submitted  to  you,  at  the  time  of  the  execution  of  the 
mortgage  it  was  agreed  and  understood  between  the  parties  that  the 
said  Dibrell,  Mosheim  and  Lipscomb  should  furnish  all  the  money 
necessary  for  the  successful  operation  of  said  mine,  and  that  they  failed 
to  do  so;  or  unless  you  believe  from  a  preponderance  of  the  evidence  as 
hereinafter  submitted  to  you,  that,  as  alleged  by  the  defendant  Carrera, 
at  the  time  of  the  execution  of  said  mortgage,  it  was  agreed  and  under- 
stood between  plaintiff  and  Lipscomb,  and  the  said  defendant  Carrera, 
that  there  should  be  no  personal  liability  of  the  said  Carrera  for  the 
payment  of  the  amount  named  in  said  mortgage,  and  that  the  said  one- 
fourth  interest  of  the  said  Carrera  in  said  mine  was  to  be  only  paid  for 
out  of  the  profits,  if  any,  of  the  said  mine  accruing  to  the  said  Carrera, 
supplemented  by  such  money  as  might  be  applied  from  his  salary. 

*^Now,  if  you  believe  from  the  evidence  that  at  the  time  of  the  execu- 
tion of  said  mortgage  in  evidence  before  you,  and  in  consideration,  or  in 
part  consideration  therefor,  it  was  agreed  and  understood  between  the 
plaintiflfs  and  Lipscomb  and  the  said  Carrera,  that  the  said  plaintiflfs 
and  the  said  Lipscomb  would  furnish  all  of  the  money  necessary  for 
the  successful  development  of  the  said  mine,  but  that  they  failed  to  do 
so,  and  that  such  failure,  if  any,  on  their  part,  resulted  in  a  failure  to 
receive  any  profits  from  said  mine  and  caused  the  enterprise  to  be  un- 
successful, then  and  in  that  event  your  verdict  will  be  for  the  defendant 
Carrera;  or  if  you  believe  from  the  evidence  that  at  the  time  of  the 
execution  of  said  mortgage  in  evidence  before  you,  it  was  expressly 
agreed  and  understood  between  the  said  Dibrell,  Mosheim  and  Lips- 
comb, and  the  said  Carrera,  that  the  said  Carrera  was  not  to  become 
personally  liable  for  the  sum  named  in  and  secured  by  said  mortgage, 
but  that  said  sum  should  only  be  paid  out  of  such  profits,  if  any,  as 
might  accrue  from  said  mine,  supplemented  by  such  payments  as  might 
be  made  by  the  application  of  one^half  of  the  said  Carrera's  salary  to 
be  paid,  then  and  in  that  event  your  verdict  should  be  for  the  defend- 
ant'' 
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The  jury  returned  a  verdict  against  defendant  for  the  amount  called 
for  by  the  mortgage  with  foreclosure  of  the  lien. 

Appellant's  assignments  of  error  from  one  to  four  relate  to  the  fol- 
lowing special  instruction:  "At  the  request  of  the  plaintijffs  you  are 
hereby  instructed  that  when  any  persons  advance  money  for  the  use 
and  benefit  of  another,  that  the  acceptance  by  such  person  of  such  ad- 
vancement imposes  a  personal  liability  on  the  person  receiving  same, 
and  the  law  imposes  upon  such  person  the  duty  of  repaying  same  and 
implies  a  promise  on  the  part  of  such  person  to  repay  same,  unless  it  is 
expressly  stated  and  understood  by  and  between  the  parties  making  and 
receiving  such  advancement  that  the  same  is  not  to  be  repaid." 

Appellant's  objections  to  this  instruction,  as  expressed  in  the  various 
propositions  are,  first,  That  it  precluded  the  consideration  by  the  jury 
of  any  agreement  concerning  its  satisfaction  except  its  full  and  ordinary 
repayment,  or  the  express  agreement  that  it  was  not  to  be  repaid;  and 
precludes  consideration  of  any  agreement  as  to  methods  or  manner  of 
repayment  or  that  it  was  to  be  repaid  in  any  special  way,  and  was  in 
effect  a  charge  to  the  jury  to  disregard  appellant's  plea  that  the  money 
advanced  was  only  to  be  repaid  from  his  share  of  the  profits.  Second, 
That  the  special  charge  of  one's  obligation  to  repay  money  advanced  for 
his  use  and  benefit,  if  accepted,  unless  there  is  an  express  agreement 
that  the  same  is  not  to  be  repaid,  precludes  the  consideration  by  the 
jury  of  the  question  of  failure  of  consideration,  and  in  effect  was  a 
charge  to  disregard  appellant's  plea  that  the  money  advanced  was  ad- 
vanced under  a  contract  and  agreement  between  appellant  and  appellees 
as  alleged  by  appellant.  Third.  Appellees  having  sued  upon  the  alleged 
terms  of  an  express  contract,  and  appellant  having  alleged  terms  of 
said  express  contract,  and  the  issues  being  solely  upon  the  terms  of  said 
express  contract  it  was  material  error,  prejudicial  to  defendant,  for  the 
court  to  give  the  special  charge  in  effect  authorizing  a  verdict  upon  an 
implied  obligation  for  one  to  repay  money  advanced  by  another  for  his 
use  and  benefit.  Fourth.  Where  the  issue  made  by  the  pleadings  is 
upon  the  terms  of  an  express  agreement  between  the  parties  and  where 
the  court  charges  in  the  generid  charge  upon  said  issues  and  the  same 
are  fully  covered  by  said  charge,  a  special  charge  upon  implied  obliga- 
tion to  repay  money  advanced  for  one's  use  and  benefit  gives  undue 
prominence  to  and  emphasizes  contentions  of  appellees  in  seeking  to 
recover  money  under  express  contract;  and  Fifth,  The  general  charge 
of  the  court  having  been  upon  the  issues  made  by  the  pleading  upon 
the  terms  of  an  express  contract,  the  submission  of  this  special  charge 
upon  an  implied  obligation,  there  being  no  pleading  upon  the  same,  is 
misleading  and  confusing  and  the  jury  having  found  a  verdict  in  har- 
mony therewith  were  confused  and  misled  thereby. 

We  find  ourselves  unable  to  sustain  the  objections  to  this  charge. 
Plaintiffs  were  entitled  to  recover  by  reason  of  the  mortgage,  provided 
the  defenses  interposed  by  defendant  were  not  substantiated.  These 
defenses  were  in  substance  that  there  were  agreements  which  relieved 
the  defendant  from  paying,  and  that  plaintiffs  failed  to  perform  their 
contract  to  advance  moneys,  and  having  failed  to  do  this  defendant 
was  not  liable.  The  latter  is  what  defendant  terms  his  defense  of  failure 
of  consideration.    The  latter  defense  was  distinct  from  that  based  on 
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the  agreement  or  agreements  as  to  repayment.  If,  as  the  court  charged, 
plaintiffs  were  entitled,  by  reason  of  the  mortgage,  to  recover  of  de- 
fendant the  sum  sued  for,  but  for  his  said  defenses,  then  it  would  not 
have  been  error  had  the  court  charged  the  jury  in  terms  that  the  legal 
effect  of  the  mortgage  was  to  impose  on  defendant  the  duty  of  repaying 
the  amount,  unless  it  was  agreed  and  understook  by  and  between  the 
parties  that  ^ame  was  not  to  be  repaid.  This  being  so  we  fail  to  see 
how  defendant  was  injuriously  affected  by  the  same  thing  said  in  effect 
in  another  form. 

The  charge  complained  of  was  on  the  subject  of  contract  duty  of 
defendant  to  repay,  and  on  this  subject  it  correctly  told  the  jury  that 
there  would  be  no  contract  duty  to  repay,  if  there  was  an  agreement  that 
repayment  should  not  be  made.  We  think  that  appellant  is  mistaken 
in  his  contention  that  the  tendency  of  said  special  insruction  was  to 
lead  the  jury  to  disregard  the  agreement  or  agreements  which  defendant 
relied  upon.  Their  attention  was  directed  by  this  charge  to  the  agree- 
ments. The  jury  could  not  have  read  it  without  knowing  that  it  had 
reference  to  the  agreements  involved  in  this  case  and  set  up  by  defend- 
ant, or  without  being  guided  in  regard  thereto  by  the  specific  instructions 
on  that  subject  in  the  main  charge.  There  was  nothing  in  the  special 
charge  calculated  to  divert  their  attention  from  the  main  charge  on  the 
subject.  The  defense  that  plaintiffs  had  failed  to  fulfill  their  contract 
as  to  advancing  funds,  which  is  spoken  of  as  the  defense  of  failure  of 
consideration,  was  separate  and  distinct  from  the  agreement  to  repay 
referred  to  in  this  special  charge.  It  was  a  matter  therefore,  with  which 
the  charge  did  not  attempt  to  deal,  and  it  can  not  be  said  to  have  pre- 
cluded consideration  of  that  defense. 

The  rule  that  a  plaintiff  can  not  sue  on  an  express  contract  and 
recover  on  an  implied  one,  is  without  any  application  here.  It  must 
be  admitted  that  the  mortgage  contract  between  the  parties  imposed 
on  defendant  a  liability  or  duty  to  repay,  prima  facie.  The  first  part 
of  the  special  charge  did  no  more  in  effect  than  tell  the  jury  that  this 
duty  existed;  and  where  it  did  exist  upon  the  undisputed  evidence,  the 
form  in  which  the  idea  may  have  been  expressed  would  be  immaterial. 
We  conclude  that  the  said  assignments  should  be  overruled. 

There  was  also  given  at  plaintiffs'  request  a  special  charge  No.  3, 
which  is  as  follows: 

"At  the  request  of  the  plaintiffs,  you  are  instructed  that  if  you  believe 
from  the  evidence  that  at  the  time  the  mortgage  herein  sued  on  was 
executed,  it  was  agreed  and  understood  by  and  between  the  defendant 
and  the  plaintiffs  and  W.  W.  Lipscomb,  that  the  ,total  amount  to  be 
expended  in  purchasing  and  developing  said  mines  and  constructing 
the  necessary  machinery  in  connection  therewith  would  not  exceed  the 
sum  of  sixty  thousand  dollars  then  and  in  that  event  your  verdict  must 
be  for  the  plaintiffs,  unless  you  further  believe  that  at  the  time  said 
mortgage  was  executed  it  was  agreed  by  and  between  said  persons  that 
said  sum  of  fifteen  thousand  dollars  should  be  repaid  only  out  of  the 
dividends  of  the  company.'' 

Under  the  seventh  assignment  of  error  complaining  of  this  special 
charge  we  have  the  following  proposition:  "Appellant  having  pleaded 
that  appellees  agreed  to  furnish  all  the  money  necessary  to  purchase, 
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develop  and  operate  the  property,  this  charge  that  the  jury  must  find 
for  appellees  if  they  believed  it  was  agreed  that  the  amount  to  be  ex- 
pended should  not  exceed  $60,000,  precluded  the  consideration  by  the 
jury  of  appellant's  plea  of  failure  of  consideration  by  reason  of  ap- 
pellees' failure  to  advance  the  necessary  amount  of  money/' 

It^was  undisputed  that  appellees  ceased  advancing  monev  after  there 
had  been  paid  out  something  over  $70,000.  Such  was  the  testimony  of 
plaintiff  himself.  Under  the  pleadings  and  evidence  they  were  to  pay 
out  until  the  mine  was  in  operation,  or  they  were  to  pay  up  to  some 
limit.  Appellant  contends  that  appellees  had  alleged  they  were  to  pay 
up  to  $70,000  according  to  the  allegations  in  appellees'  supplemental 
petition,  and  this  is  the  effect  of  that  pleading.  Now  the  evidence  being 
uncontroverted  that  they  paid  out  over  $70,000  defendant  could  not 
have  been  injured  by  ttie  mention  of  $60,000  as  the  contract  limit 
instead  of  $70,000.  The  jury  must  have  found  there  was  a  limit,  other- 
wise they  must  necessarily  have  found  for  the  defendant.  Having  found 
there  was  a  limit,  it  would  have  made  no  difference  if  the  special  charge 
quoted  had  included  mention  of  the  issue  of  failure  of  consideration. 
Therefore  the  complaint  that  the  charge  was  defective  in  excluding 
consideration  of  that  issue,  is  not  well  taken,  in  the  sense  of  requiring 
a  reversal  of  the  judgment.  The  supplemental  petition  set  up  that 
appellees  had  advanced  a  total  of  $70,000  in  accordance  with  the  agree- 
ment existing  between  them  and  appellant,  thereby  in  effect  aflBrming 
that  the  limit  was  $70,000.  The  proof  of  appellees  was  that  $60,000 
was  the  agreed  limit.  This  may  have  been  contrary  to  appellees'  plead- 
ing but  what  difference  did  it  make  if  the  undisputed  testimony  showed 
that  they  expended  over  $70,000  ?  And  we  do  not  see  that  it  could  have 
made  any  difference  in  the  result  whether  the  special  charge  said 
$60,000  or  $70,000  because  the  jury  could  not  have  found  for  plaintiffs 
under  the  charge  if  they  believed  that  there  was  no  fixed  contract  limit 
of  expenditure  as  defendant  claimed.  They  must,  if  they  found  for 
plaintiffs  under  that  charge,  have  found  against  the  defense  based 
upon  the  theory  that  appellees  were  to  advance  without  limit  all  money 
necessary  to  complete  the  plant. 

What  is  called  appellant's  sixth  assignment  of  error  in  his  brief,  was 
not  filed  in  the  court  below  and  is  not  in  the  transcript.  It  complains 
for  similar  reasons  of  the  same  special  charge  No.  3.  We  think  the 
matter  it  involves  if  error  at  all  is  not  fundamental  in  its  character, 
so  as  to  authorize  it  to  be  considered  without  an  assignment  of  error. 

If  an  assignment  be  made  which  is  not  strictly  in  accordance  with 
the  rules,  we  may  exercise  discretion  as  to  considering  it,  but  where  the 
error  complained  of  is  one  that  is  not  fundamental,  and  there  is  no 
assignment  at  all  on  the  subject,  we  have  no  discretion  in  the  matter. 

We  can  not  sustain  the  eighth  assignment  which  is  that  the  verdict 
is  against  the  law  and  the  evidence  on  both  of  the  defenses. 

Affirmed, 

Writ  of  error  refused. 
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L.  K  Halbert  v.  J.  D.  Jackson. 

Decided  February  21,  1906. 

L^Lease  of  PnbUo  Bohool  Land— Title  87,  Cliapter  ISa,  Beyiied  Civil  Btatutei 
of  Texas,  1896,  and  the  Amendment  Thereto  of  Kay,  1897,  Conitrned. 
On  October  25,  1899,  the  Commissioner  of  the  General  Land  Office  executed 
and  delivered  a  lease  in  due  form  to  a  section  of  school  land  in  Brewster 
County  for  a  term  of  ten  years,  beginning  August  26,  1899;  at  the  date  of  the 
lease  the  land  had  not  been  classified  by  the  Commissioner,  but  the  same  was 
classified  by  him  on  November  30,  1901,  as  dry  grazing  land  and  valued  at 
$1.50  per  acre;  appellee  holds  by  regular  assignment  under  the  original  lessee. 
On  December  23,  1904,  appellant  made  application  in  regular  form  for  the  pur- 
chase of  the  same  section  of  land,  and  complied  with  the  requirements  of  the 

law  concerning  the  purchase  of  school  land.     On  the  —  day  of  ,  1905, 

the  Commissioner  of  the  General  Land  Office,  after  receiving  and  considering 
affidavits  as  to  whether  or  not  said  land  was  watered  or  dry  grazing  land,  re- 
jected appellant's  application  to  purchase.  Held,  that  under  the  law  the  Com- 
missioner had  the  right  to  execute  said  lease  before  the  land  had  been  classified 
and  appraised.  It  is  not  agricultural  lands  which  the  Commissioner  is  not 
authorized  to  lease  for  more  than  five  years,  but  lands  which  have  been  classified 
as  agricultural.  The  Commissioner  having  exercised  the  discretion  confided  to 
him,  his  action  is  conclusive. 

Appeal  from  the  District  Court  of  Brewster.  Tried  below  before  Hon. 
B.  C.  Thomas. 

Morris  &  Van  Sickle,  for  appellant. — The  plea  set  up  in  appellant's 
first  supplemental  petition  that  the  land  in  controversy  was  permanently 
watered  land  at  the  time  of  the  execution  by  the  Commissioner  of  the 
Land  Office  of  the  ten  year  lease  under  which  appellee  claims,  presented 
a  sufficient  reply  in  law  to  defeat  the  answer  of  appellee  under  which 
appellee  sought  to  hold  the  land  in  controversy  under  a  ten  year  lease  for 
a  longer  period  than  five  years ;  the  statute  having  forbidden  the  leasing 
of  permanently  watered  land  for  a  longer  period  than  five  years  which 
period  had  expired  before  appellant  applied  to  purchase  the  land  as  an 
actual  settler.  Article  4218r,  Eevised  Statutes  of  1895,  which,  in  part, 
reads :  "  .  .  .  All  lands  classified  as  agricultural  and  all  lands  con- 
taining permanent  water  thereon  shall  be  leased  for  a  term  of  five  years 
or  less,  and  all  lands  classified  as  pastoral  or  dry  grazing  lands  shall  be 
leased  for  a  term  of  not  more  than  ten  years,  etc.'*  Also  E.  L.  Nevill, 
Relator,  v.  J.  J.  Terrell,  Commissioner,  et  al.,  decided  by  our  Supreme 
Court  November  27,  1905. 

The  plea  set  up  in  appellant's  first  supplemental  petition  that  the 
land  in  controversy  was  in  demand  for  actual  settlement  at  the  time 
and  before  the  lease  under  which  appellee  claims  was  executed  stated 
facts  which  if  proved  invalidated  the  lease  under  which  appellee  claimed ; 
the  statute  having  forbidden  the  leasing  of  land  which  was  in  demand 
for  actual  settlement. 

The  evidence  offered  by  appellant  to  prove  that  the  land  in  con- 
troversy was.  permanently  watered  when  the  lease  under  which  appellees 
claim  was  executed  was  admissible  and  would  have  shown  the  lease 
under  which  appellee  claims  to  be  invalid  and  the  court  erred  in  ex- 
cluding it;  the  statute  having  forbidden  the  leasing  of  permanently 
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watered  land  for  a  longer  period  than  five  years  which  period  had 
expired  before  appellant  applied  to  purchase  the  land. 

The  fact,  if  true,  that  tiie  land  in  controversy  was  in  demand  for 
actual  settlement  and  known  to  be  in  such  demand  by  the  Commissioner 
of  the  General  Land  OflSce  at  and  before  the  time  he  executed  the  lease 
under  which, appellee  claims  was  admissible  evidence  to  show  that  said 
lease  was  invalid.  Ait.  4218s,  Rev.  Stats.  1895 ;  Anderson  v.  Neighbors, 
94  Texas,  236. 

Sanford  &  Douglas,  for  appellee. — An  issue  as  to  whether  the  land  in 
question  was  a  watered  section  at  the  time  of  the  execution  of  the  lease 
to  defendant  is  immaterial  in  this  suit,  because  the  action  of  the  Com* 
missioner  of  the  General  Land  Office  in  executing  a  lease  is  conclusive 
on  this  point  and  plaintiff  could  not,  therefore,  avail  thereof.  Sanford 
V.  Terrell,  87  S.  W.  Rep.,  656. 

An  issue  as  to  whether  the  land  in  question  was  in  demand  for  actual 
settlement  at  the  time  of  the  execution  of  the  lease  to  defendant  is  im- 
material in  this  suit,  because  the  action  of  the  Commissioner  of  the 
General  Land  Office  in  executing  a  lease  is  conclusive  on  this  point  and 
plaintiff  could  not,  therefore,  avail  thereof. 

NEILL,  Associate  Justice. — This  suit  was  brought  by  appellant 
against  appellee  in  the  ordinary  form  of  an  action  of  trespass  to  try 
title  to  recover  section  No.  41,  in  block  9,  of  the  Galveston,  Harrisburg 
&  San  Antonio  Railway  Company  surveys,  a  part  of  the  public  school 
lands  of  the  State,  situated  in  Brewster  County.  The  appellee  in  his 
answer  pleaded  specially  that  he  was  and  had  been  in  continuous  pos- 
session of  the  tract  of  land  involved  in  the  suit  from  the  1st  day  of 
March,  1902,  up  to  the  present  time,  such  possession  being  held  and 
claimed  by  him  under  and  by  virtue  of  a  certain  lease  contract  duly  and 
regularly  executed  by  the  Commissioner  of  the  General  Land  Office  of 
the  State  of  Texas  under  date  of  October  25,  1899,  and  delivered  to  J. 
W.  Kokemot  and  H.  L.  Kokemot  for  an  annual  rental  of  10  cents  per 
•acre,  for  a  term  of  10  years  from  August  26,  1899;  that  said  land 
belonged  to  the  public  free  school  fund  of  the  State  of  Texas,  and  said 
lease  purported  to  have  been  made  under  the  then  existing  school  land 
laws  of  the  State;  that  at  the  time  of  the  execution  of  said  lease  the 
said  land  had  not  been  classified  by  the  Commissioner  of  the  General 
Land  Office,  but  the  same  was  afterwards,  on  November  30,  1901,  duly 
classified  by  the  Land  Commissioner  as  dry  grazing  land  and  valued 
at  $1.50  per  acre ;  that  on  the  24th  day  of  February,  1902,  the  said  J. 
W.  and  H.  L.  Kokemot  duly  and  regularly  assigned  and  transferred 
said  lease  to  J.  B.  Gillett  by  an  instrument  in  writing;  that  on  the  1st 
day  of  March,  1902,  J.  B.  Gillett  duly  and  regularly  transferred  and 
assigned  said  lease  contract  to  appellee  by  an  instrument  of  writing, 
since  which  time  the  appellee  has  been  in  possession  of  and  using  said 
land  under  and  by  virtue  thereof ;  that  all  lease  or  rental  payments  have 
been  paid  to  the  State  of  Texas  as  provided  for  in  said  contract;  and 
that  appellee  has  been  duly  recognized  by  the  State  of  Texas  as  the 
assignee  under  said  lease  contract.  By  his  first  supplemental  petition, 
appellant  averred  that  it  is  true,  as  alleged  in  defendant's  first  amended 
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original  answer,  that  defendant  claims  the  land  in  controversy  by  virtue 
of  assignment  to  him  from  the  original  lessees,  J.  W.  and  H.  L.  Koker- 
not,  as  is  described  in  his  answer;  but  that  said  lease  and  said  assign- 
ments as  to  the  land  in  controversy  are  void  and  of  no  force  for  the 
following  reasons:  *^(1)  Because,  at  the  time  of  the  execution  of  the 
said  original  lease,  the  land  contained  therein  and  the  land  involved  in 
this  cause  had  not  been  classified  before  the  execution  of  said  lease  by 
the  Commissioner  of  the  General  Land  Office  or  by  any  other  legal 
authority.  (2)  Because,  at  the  time  of  the  execution  of  the  said  orig- 
inal lease  to  Kokemot  and  Kokemot,  the  land  in  controversy  in  this 
suit,  to  wit,  section  41,  block  9,  G.,  H.  &  S.  A.  Ey.  Co.,  contained  thereon 
permanent  water,  and  that  the  said  land  from  that  time,  including  the 
date  of  plaintiff's  application,  and  now  contains  permanent  water;  that 
by  reason  of  the  fact  that  said  land  contained  permanent  water  thereon 
the  said  lease  for  a  longer  period  than  five  years  as  to  said  section  41 
was  void  after  five  years  from  the  26th  day  of  August,  1899,  the  date 
from  which  said  lease  was  to  run,  and  plaintiff  says  that,  by  reason  of 
the  statute  prohibiting  a  lease  on  lands  containing  permanent  water  for 
a  period  longer  than  five  years,  said  land  was  on  the  market  August  27, 
1904,  and  was  so  on  the  market  at  the  time  plaintiff  filed  his  said 

application  to  purchase  same,  to  wit,  23d y  1904 ;  that  he  filed  his 

application  to  purchase  said  land  on  y  1904,  and   swore  to 

his  said  application  in  due  form  of  law  and  paid  the  one-fortieth  as 
required  by  law;  that  he  was  residing  on  the  land  at  the  time  of 
filing  his  said  application  to  purchase,  and  that  he  has  continuously 
resided  upon  the  same  and  has  not  abandoned  the  same;'  that  he 
has  not  bought  any  land  subsequent  to  the  Act  approved  April  19, 
1901.  Plaintiff  also  avers  that  by  reason  of  the  fact  that  said  watered 
land  was  leased  for  a  longer  period  than  five  years  that  said  lease  con- 
tract, as  to  section  41,  involved  in  this  suit,  was  void  at  all  times.  (3) 
The  plaintiff  further  shows  that  before  and  at  the  time  of  the  execution 
of  the  lease  contract  described  in  plaintiff's  first  amended  original  ans- 
wer that  the  land  involved  in  this  suit  was  in  demand  for  settlement,  in 
this:  that  the  plaintiff  herein  filed  an  application  to  purchase  same, 
after  August  26,  1899,  and  before  said  lease  contract  was  executed,  for 
a  client,  and  that  the  said  application  was  rejected  by  the  Commissioner 
of  the  General  Land  Office  for  the  reason  that  said  section  was  not 
classified.  Plaintiff  says  that  the  Commissioner  of  the  General  Land 
Office  exceeded  his  authority  in  executing  said  lease  contract,  since  he 
had  actual  notice  that  the  section  involved  in  this  suit  was  in  demand 
for  actual  settlement  and  that  his  execution  of  said  lease  contract  as 
pleaded  by  defendant  did  not  conclude  the  question  that  it  was  not  in 
demand  for  actual  settlement  in  the  face  of  the  application  to  purchase 
above  referred  to  on  file  in  the  General  Land  Office."  The  appellee  by 
supplemental  answer,  after  interposing  a  general  demurrer  to  the  sup- 
plemental petition,  specially  excepted  to  that  part  thereof  which  alleges 
that  defendant's  lease  contract  was  void  because  the  land  in  question 
had  not  been  classified  at  the  time  of  the  execution  of  said  lease,  because 
immaterial  and  constitutes  no  cause  of  action  against  defendant,  and  to 
that  part  of  the  supplemental  petition  in  which  is  alleged  the  land  in 
question  contained  permanent  water  thereon  at  the  time  of  the  execution 
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of  the  defendant's  lease  by  the  Commissioner  of  the  Oeneral  Land  Office, 
because  said  allegations  are  irrelevant  and  immaterial  and  constitute 
no  cause  of  action,  and  also  to  that  part  of  the  supplemental  petition 
wherein  it  is  alleged  that  the  lease  contract,  under  which  defendant 
holds,  is  void  for  the  reason  that  an  application  to  purchase  the  land  was 
pending  at  the  time  the  lease  was  executed ;  it  appearing  from  the  peti- 
tion that  the  land  had  not  been  classified  at  the  time  such  application 
was  filed  and  rejected.  The  demurrer  and  all  of  the  special  exceptions 
were  presented  to  and  sustained  by  the  court.  The  case  was  then  tried 
by  the  court  without  a  jury,  who,  after  hearing  the  evidence,  rendered 
judgment  in  favor  of  the  defendant,  J.  D.  Jackson. 

Conclusions  of  Fact.  On  the  23d  day  of  December,  1904,  appellant 
L.  jN*.  Halbert,  having  made  due  and  proper  settlement  on  ihe  land  in 
question,  filed  an  application  in  regular  form  with  the  county  clerk  of 
Brewster  County,  Texas,  to  purchase  the  land  in  controversy,  accom- 
panied by  the  sum  of  $24  as  the  first  payment  thereon.  The  application 
was  made  at  $1.50  per  acre,  and  recites  that  said  land  was  watered 
grazing  land.  The  application  was  duly  recorded  by  the  clerk  and  for- 
warded to  the  Commissioner  of  the  General  Land  Office  and  the  first 
payment  thereunder  forwarded  by  the  clerk  to  the  State  Treasurer  at 
Austin.  Appellant  has  been  living  on  the  land  continuously  up  to  the 
present  time  since  the  date  of  his  first  settlement  thereon,  which  was 
before  filing  his  application.  The  first  payment  by  Halbert  is  now 
deposited  with  the  State  Treasurer,  On  the  30th  day  of  November, 
1901,  the  Commissioner  of  the  General  Land  Office  classified  the  land 
as  dry  grazing  land  and  put  a  valuation  of  $1.50  per  acre  thereon  and 
said  classification  and  valuation  was  on  the  land  when  appellant  filed  his 
application.  He  has  not  heretofore  purchased  any  school  land  from  the 
State  of  Texas  under  the  Act  of  1901  or  subsequent  Acts  and  he  is  over 
21  years  old.  On  the  25th  day  of  October,  1899,  Charles  Eogan,  as 
Commissioner  of  the  General  Land  Office,  executed  and  delivered  to 
J.  W.  and  H.  L.  Kokernot  a  lease  in  regular  form  to  section  41,  in  block 
9,  of  640  acres  of  land  in  Brewster  County,  located  under  certificate 
No.  1-709,  issued  to  the  Galveston,  Harrisburg  &  San  Antonio  Railway 
Company,  and  belonged  to  the  school  fund  of  the  State  of  Texas,  for 
a  consideration  of  10  cents  per  acre  per  annum  for  a  term  of  10  years, 
beginning  August  6,  1899,  said  lease  reciting  that  it  was  made  "imder 
the  authority  and  by  virtue  of  title  87,  chapter  12a,  Revised  Statutes 
1895,  and  the  amendment  thereto  by  the  Act  of  May  19,  1897*'  (Laws 
1897,  p.  184,  chap.  129).  At  the  time  of  the  execution  of  the  lease  the 
land  had  not  been  classified  by  the  Commissioner  of  the  General  Land 
Office.  On  the  24th  day  of  February,  1902,  J.  W.  and  H.  L.  Kokernot 
duly  and  regularly  assigned  in  writing  said  lease  to  J.  B.  Gillett;  and 
he,  on  the  1st  day  of  March,  1902,  regularly  assigned  in  writing  said 
lease  to  J.  D.  Jackson,  the  appellee,  who  immediately  went  into  posses- 
sion thereunder  of  the  land.  On  the day  of ,  1905,  the  Com- 
missioner pf  the  General  Land  Office,  after  receiving  and  considering 
affidavits  as  to  whether  or  not  said  land  was  watered  or  dry  grazing 
land,  rejected  said  application  to  purchase  the  land  in  controversy  made 
by  appellant,  and  the  first  installment  of  purchase  money  was  returned 
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on  February  1,  1906,  and  delivered  to  him.  All  these  payments  under 
the  aforesaid  lease  have  been  made  to  the  State  of  Texas,  and  the  ap- 
pellee, J.  D.  Jackson,  has  been  in  possession  of  and  using  the  land 
since  the  same  was  sublet  to  him  by  J.  B.  Gillett,  and  appellee  is  still 
the  legal  owner  and  holder  of  the  lease  contract  and  of  all  rights  there- 
under, and  is  so  recognized  by  the  State  of  Texas. 

Conclusions  of  Law.  All  the  questions  raised  by  the  several  assign- 
ments of  error  are  disposed  of  adversely  to  appellant  by  the  opinion  of 
Chief  Justice  Gaines  in  Sanford  v.  Terrell  (Texas  Sup.),  87  S.  W.  Sep., 
656.  The  case  of  Nevell  v.  Terrell,  89  S.  W.  Rep.,  971,  14  Texas  Ct. 
Rep.,  100,  presents  a  different  state  of  facts  from  this  one,  and  is  there- 
fore inapplicable.    The  judgment  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


Emetehia  Ve  De  Castillo  et  al.  v.  Galveston,  Harrisbubg  &  San 
Antonio  Railway  Company. 

Decided  February  21,  1906. 
1. — Charge  Xust  be  Gonstmed  in  the  Light  of  the  Eyidence. 

The  court  charged  the  jury  that  in  order  for  plaintiffs  to  recover  in  thia 
case  they  must  show  by  a  preponderance  of  the  evidence  that  the  accident, 
resulting  in  the  death  of  deceased,  was  directly  caused  by  the  negligence  of  the 
defendant  in  the  manner  charged  in  their  petition.  There  were  three  acts  of 
negligence  charged  in  the  petition.  Plaintiffs  complain  of  the  charge  on  the 
ground  that  it  required  them  to  prove  each  act  of  negligence  charged.  The 
evidence  on  the  trial  was  confined  almost  exclusively  to  one  of  said  acts  of 
negligence;  it  was  the  embodiment  of  their  whole  case,  and  was  so  treated  by 
counsel  for  both  sides,  and  evidently  so  considered  by  the  court  and  jury.  No 
special  charge  was  requested  submitting  any  other  alleged  ground  of  negli- 
gence. Held,  the  charge  is  not  open  to  the  criticism  made,  when  taken  and 
considered  as  a  whole. 

8. — Charge  on  Weight  of  Evidenoe. 

It  is  not  error  to  assume  in  a  charge  an  uncontroverted  fact,  as  proven. 

Appeal  from  the  District  Court  of  Uvalde.  Tried  below  before  Bon. 
R.  H.  Bumey. 

T.  M.  West  and  John  Sehom,  for  appellants. — In  support  of  the  first 
assignment  of  error  counsel  for  appellants  cited:  Davis  v.  Missouri^ 
K.  &  T.  Ry.  Co.,  17  Texas  Civ.  App.,  200,  43  S.  W.  Rep.,  44;  Crowder 
V.  St.  Louis  S.  W.  Ry.  Co.,  87  S.  W.  Rep.,  168;  Kershner  v.  Latimer, 
64  S.  W.  Rep.,  238 ;  Liverpool  L.  &  G.  Ins.  Co.,  v.  Joy,  62  S.  W.  Rep., 
546;  Texas  &  N.  0.  Ry.  Co.  v.  Conroy,  83  Texas,  217,  18  S.  W.  Rep., 
609 ;  Hicks  v.  Galveston,  H.  &  S.  A.  Ry.  Co.,  6  Texas  Ct.  Rep.,  858 ; 
Texas  Pac.  Ry.  Co.  v.  Kirk,  62  Texas,  232;  Baker  v.  Ashe,  80  Texas, 
356,  16  S.  W.  Rep.,  36 ;  San  Antonio  &  A.  P.  Ry.  Co.  v.  Robinson,  73 
Texas,  283,  11  S.  W.  Rep.,  327;  International  &  G.  N.  Ry.  Co.  v.  Dyer, 
76  Texas,  160;  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Silliphant,  70  Texas,  630; 
East  Line  &  R.  Ry.  Co.  v.  Smith,  66  Texas,  170;  Taylor,  B.  &  H.  Ry. 
Co.  V.  Taylor,  79  Texas,  104 ;  Davidson  v.  Wallingford,  88  Texas,  624 ; 
Texas  &  Pac.  Ry.  Co.  v.  Brown,  14  S.  W.  Rep.,  1036;  Missouri  Pac. 
Co.  V.  Brazzil,  72  Texas,  237. 
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It  was  error  for  the  trial  court  in  his  charge  to  assume  that  there  was 
a  usual  and  customary  stopping  place  for  trains  at  the  flag  station  of 
Chatfield,  or  to  assume  any  other  fact  as  proven  when  the  issue  is 
controverted  and  the  evidence  conflicting.  Missouri,  K.  &  T.  Ry.  Co. 
V.  Wolf,  14  Texas  Ct.  Rep.,  62 ;  St.  Louis  S.  W.  By.  Co.  v.  Smith,  63 
S.  W.  Rep.,  1064;  Missouri,  K.  &  T.  By.  Co.  v.  Williams,  40  S.  W. 
Rep.,  161;  Campbell  v.  Ellsworth,  20  S.  W.  Rep.,  120;  Gulf,  C.  &  S.  P. 
Ry.  Co.  V.  Nelson,  24  S.  W.  Bep.,  588 ;  Missouri,  K.  &  T.  By.  Co.  v. 
Oslin,  63  S.  W.  Bep.,  1039;  Texas  Pac.  By.  Co.  v.  Berry,  72  S.  W. 
Rep.,  423,  6  Texas  Ct.  Rep.,  110;  Gulf,  C.  &  S.  P.  Ry.  Co.  v.  Wittig, 
35  S.  W.  Rep.,  858;  Briseno  v.  International  &  O.  N.  Ry.  Co.,  81  S. 
W.  Rep.,  579;  Gulf,  C.  &  S.  P.  Ry.  Co.  v.  Manghan,  69  S.  W.  Rep., 
80;  Metcalf  v.  Lowenstein,  81  S.  W.  Rep.,  362;  Missouri,  K.  &  T.  Ry. 
Co.  V.  Rogers,  91  Texas,  52;  Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Kutac, 
76  Texas,  478;  International  &  G.  N.  Ry.  Co.  v.  Neff,  87  Texas, 
308;  Houston  Street  Ry.  Co.  v.  Artusey,  31  S.  W.  Rep.,  319;  Gulf, 
C.  &  S.  P.  Ry.  Co.  V.  White,  32  S.  W.  Rep.,  322;  Missouri  Pac.  Ry.  Co. 
V.  Christman,  65  Texas,  370. 

Baker,  Boits,  Parker  &  Chrwood  and  Oarrett  dk  Davis,  for  appellees. 
— ^The  charge  complained  of  must  be  construed  in  connection  with  other 
charges  given  by  the  court,  and  when  so  considered,  it  is  not  subject  to 
the  criticism  that  it  imposed  upon  appellants'  the  burden  of  proving 
each  of  the  acts  of  negligence  contained  in  the  petition  before  they 
could  recover. 

The  charge  when  considered  in  connection  with  the  third  paragraph 
of  the  general  charge  of  the  court,  which  stated  the  facts  necessary  to 
be  proven  land  claimed  as  negligence  by  the  plaintiffs,  and  stated  the 
issue  as  made  by  the  evidence  on  the  trial,  could  not  have  mislead  the 
jury  into  believing  that  appellants  had  to  prove  acts  of  negligence  which 
were  never  insisted  upon,  no  complaint  made  of,  and  on  which  there 
was  no  evidence.  The  two  first  grounds  of  alleged  negligence  were 
wholly  abandoned,  and  no  reference  thereto  was  made,  and  instructing 
the  jury  that  plaintiflfs  must  show  that  the  injury  was  directly  caused 
by  the  negligence  of  the  defendant  in  the  manner  charged  in  the  peti- 
tion could  not  have  mislead  them.  Wichita  Cattle  Co.  v.  State,  80 
Texas,  687;  International  &  G.  N.  Ry.  Co.  v.  Anthony,  24  Texas  Civ. 
App.,  11;  Missouri,  K.  &  T.  Ry.  Co.  v.  Chittim,  24  Texas  Civ.  App-> 
602. 

The  charge  does  not  assume  any  fact  as  proven  that  was  in  any  way 
controverted,  or  on  which  there  was  any  conflicting  evidence. 

It  is  not  error  for  the  court  to  assume  in  the  charge,  facts  established 
by  uncontroverted  evidence.  St.  Louis,  S.  W.  Ry.  Co.  v.  Casseday,  92 
Texas,  527;  Houston  &  T.  C.  Ry.  Co.  v.  Kelley,  13  Texas  Civ.  App.",  15; 
North  Texas  Trac.  Co.  v.  Yates,  88  S.  W.  Rep.,  283;  International  & 
G.  N.  By.  Co.  V.  Stewart,  57  Texas,  166;  Gulf,  C.  &  S.  P.  By.  Co.  v. 
Pierce,  7  Texas  Civ.  App.,  601;  Bonner  v.  Green,  6  Texas  Civ.  App., 
100. 

NEIlA,  Associate  Justice. — ^This  is  the  second  appeal  in  this  case. 
The  first  one  was  from  a  judgment  in  favor  of  the  present  appellants; 
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and  the  opinion  of  the  court  on  reversing  the  judgment  and  remanding 
the  cause  will  be  found  reported  in  83  S.  W.  Bep.,  26,  where  appears 
a  statement  of  the  nature  of  the  case,  which  need  not  be  here  repeated. 
It  is  sufficient  to  say  that  the  suit  is  by  the  appellant,  Emeteria  Ve 
De  Castillo,  for  herself  as  surviving  wife  of  Guadalupe  Castillo  and  as 
next  friend  for  his  minor  children  to  recover  damages  against  the  rail- 
way company  for  his  death  caused  by  its  alleged  negligence  while  he 
was  a  passenger  and  attempting  to  alight  from  one  of  its  trains,  and 
that  the  defenses  plead  were  a  general  denial  and  contributory  negli- 
gence. 

Conclusions  of  Fact  The  evidence  was  reasonably  sufficient  to  sup- 
port the  verdict  in  favor  of  appellee  on  either  of  two  grounds:  (1)  it 
was  not  shown  that  the  appellee  was  guilty  of  any  negligence  causing 
the  death  of  deceased.  (2)  If  it  were  shown  that  appellee  was  guilty 
of  the  alleged  negligence,  deceased^s  negligence  directly  contributed 
to  his  death. 

Conclusions  of  Law.  The  first  assignment  of  error  is  as  follows: 
'The  court  erred  in  giving  special  charge  No.  6,  at  the  request  of  the 
defendant,  which  is  as  follows :  The  jury  are  instructed  that  the  plain- 
tiff, in  order  to  recover  in  this  case,  must  show  by  a  preponderance  of 
the  evidence  that  the  accident  resulting  in  the  death  of  the  deceased, 
Guadalupe  Castillo,  if  such  there  was,  was  directly  caused  by  the  neg- 
ligence of  the  defendant  in  the  manner  charged  in  their  petition,  and 
unless  they  have  done  so,  your  verdict  must  be  for  the  defendant.'  '* 

Under  this  assignment  it  is  contended:  (1)  That  the  charge  is 
erroneous  because  it  imposes  upon  appellants  the  duty  to  prove  by  a 
preponderance  of  the  evidence  each  of  the  three  acts  of  negligence 
charged  in  their  petition,  when  the  proof  of  either  would  entitle  them 
to  a  verdict;  (2)  that  it  is  so  framed  as  to  mislead  the  jury  into  be- 
lieving it  was  incumbent  on  appellants  to  psove  each  act  of  negligence 
charged,  whereas  proof  of  either  was  sufficient  to  entitle  them  to  a  ver- 
dict. 

These  contentions,  asserted  by  appellants  as  propositions  under  the 
assignment,  are  substantially  the  same,  and  will  be  considered  so  in 
disposing  of  them. 

We  do  not  believe  that  the  part  of  the  charge  complained  of,  when 
taken  and  considered  in  connection  with  the  charge  as  a  whole,  is  justiy 
open  to  the  criticism  made  by  the  propositions.  After  the  first  and 
second  paragraphs  of  the  charge,  which  define  negligence  of  a  railway 
company  to  its  passenger,  and  negligence  of  the  passenger  towards  him- 
self, comes  the  third  paragraph  which  is  as  follows:  "If  you  believe 
from  the  evidence  that  on  or  about  the  26th  day  of  November,  A.  D. 
1902,  Guadalupe  Castillo  became  a  passenger  on  one  of  the  defendant's 
trains  at  Sabinal,  to  be  transported  to  Chatfield,  and  if  you  further 
believe  from  the  evidence  that  when  this  train  reached  Chatfield,  it 
slowed  down  its  speed,  but  did  not  come  to  a  stop,  and  you  also  believe 
from  the  evidence,  that  said  Guadalupe  Castillo,  after  the  train  slowed 
its  speed  at  Chatfield,  if  it  did  slow  down  its  speed,  stepped  off  the 
coach,  in  which  he  was  riding  and  was  thereby  injured,  and  from,  the 
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e£Fect8  of  which  he  died^  as  charged  in  plaintiffs'  petition.  And  if  you 
further  believe  from  the  evidence,  that  the  employes  in  charge  of  said 
train  were  negligent  in  failing  to  bring  said  train  to  a  stop  at  Ghatfield, 
if  they  did  so  fail,  and  that  said  negligence,  if  any,  was  the  direct  cause 
of  the  death  of  said  Guadalupe  Castillo,  and  you  also  believe  from  the 
evidence  that  said  Guadalupe  Castillo  was  not  guilty  of  contributory 
negligence,  and  that  the  plaintiff,  Emeteria  Valle  de  Castillo,  was  the 
wife  of,  and  the  other  plaintiffs  the  children  of  the  said  Guadalupe 
Castillo,  and  that  said  plaintiffs  have  been  damaged  by  the  death  of 
the  said  Guadalupe  Castillo,  then  I  charge  you,  your  verdict  should 
be  for  the  plaintiffs/' 

It  will  be  observed  that  the  question  of  negligence  thus  submitted  is 
whether,  if  it  should  be  found  tiiat  the  train  did  not  come  to  a  stop  at 
Chatfield,  the  employes  operating  it  were  negligent  in  failing  to  bring 
it  to  a  stop  at  that  station.  This  was  an  act  of  negligence  alleged  by 
appellants  in  their  petition  and  evidently  the  one  relied  upon  for  re- 
covery, for  the  evidence  in  support  of  their  action  may  be  said  to  have 
been  confined  upon  the  trial  to  such  as  would  tend  to  support  this  alle- 
gation, and  no  special  charge  was  requested  by  them  submitting  any 
other  alleged  ground  of  negligence  to  the  consideration  of  the  jury.  In 
fact,  the  other  grounds  of  negligence  were  subsidiary  and  merely  inci- 
dental to  the  act  of  negligence  submitted  by  this  paragraph  of  the 
charge.  It  was  the  very  gravamen  of  appellants'  action,  the  embodi- 
ment of  their  whole  case;  and  was  so  treated  by  counsel  for  either  side, 
and  evidently  so  considered  by  the  court  and  jury  upon  the  trial.  This 
is  evidently  what  was  referred  to  by  the  clause,  "was  directly  caused  by 
the  negligence  of  the  defendant  in  the  manner  charged  in  their  petition/' 
as  used  in  the  special  charge  complained  of  in  the  assignment;  and, 
when  considered  in  connection  with  the  entire  charge,  was  the  allega- 
tion of  negligence  to  which  the  attention  of  the  jury  was  called,  and 
which  was  considered  by  them  and  determined  by  their  verdict. 

If,  however,  the  special  charge  should  be  construed  as  embracing  all 
the  acts  of  negligence  charged  in  appellants'  petition,  and  it  should 
be  conceded  that  proof  of  any  one  of  them  would  entitle  a  recovery, 
they  can  not  be  heard  to  complain  that  the  charge  only  authorized  a 
recovery  upon  proof  of  all  the  acts  of  negligence  alleged  in  the  absence 
of  a  request  for  additional  instruction.  (Williams  v.  Galveston,  H.  & 
S.  A.  Ry.  Co.,  78  S.  W.  Eep.,  48;  Gulf,  C.  &  S.  R  Ry.  Co.  v.  Hill,  95 
Texas,  629,  69  S.  W.  Rep.,  136 ;  Texas  &  Pac.  Ry.  v.  Brown,  78  Texas, 
402;  Sabine  &  E.  T.  Ry.  v.  Wood,  69  Texas,  679.) 

The  subject  of  the  second  assignment  is  the  fifth  paragraph  of  the 
court's  charge  which  is  as  follows:  "If  you  believe  from  the  evidence, 
that  upon  said  train  approaching  Chatfield  fiag  station,  the  same  was 
announced  to  the  said  Guadalupe  Castillo  by  the  porter  on  said  train, 
and  that  said  porter  opened  the  door  of  the  car  in  which  said  Castillo 
was  riding  at  the  time,  on  the  side  of.  the  train  next  to  the  usual  and 
proper  place  of  stopping  for  passengers  to  alight  at  Chatfield,  for  the 
purpose  of  permitting  the  said  Guadalupe  Castillo  to  alight  from  said 
train  when  tiie  same  should  stop,  and  if  you  further  find  from  the 
evidence  that  the  said  Guadalupe  Castillo  then  started  down  the  steps 
of  the  said  car  while  the  same  was  running,  and  was  then  warned  and 
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told  by  the  porter  to  stop,  but  notwithstanding  said  warning,  if  any, 
the  said  Guadalupe  Castillo  jumped  or  stepped  off  said  train  while  the 
same  was  running  and  before  the  said  train  had  reached  the  usual  and 
proper  stopping  place,  and  you  further  find  that  the  said  Guadalupe 
Castillo  was  guilty  of  negligence  in  so  jumping  or  stepping  from  off 
said  train,  if  he  did  so,  and  if  you  further  find  that  such  negligence 
on  the  part  of  Castillo,  if  any,  caused  or  contributed  to  cause  his  in- 
juries, from  which  the  said  Castillo  died,  then  your  verdict  should  be 
for  the  defendants/' 

It  is  contended  by  appellants  that  this  paragraph  of  the  charge  is  upon 
the  weight  of  evidence,  in  that  it  assumes  there  was  a  usual  and  custom- 
ary place  for  trains  at  the  station  of  Chatfield. 

Upon  examining  the  evidence  it  appears  that  there  can  be  no  con- 
troversy about  there  being  a  usual  and  customary  stopping  place  for  the 
train ;  for  the  conductor,  the  engineer,  brakeman  and  porter  of  the  train 
all  testified  that  its  usual  and  customary  stopping  place  at  Chatfield  was 
at  the  road  crossing.  No  witness  testified  to  the  contrary.  This  tes- 
timony, nor  the  fact  shown  by  it,  is  not  contradicted  by  Henegan,  for 
it  is  shown  by  his  cross-examination  he  had  not  been  in  Chatfield  since 
he  quit  work  for  the  company  in  1900,  which  was  two  years  prior  to  the 
accident.  That  there  may  have  been  no  usual  and  customary  place  for 
stopping  at  Chatfield  in  1900,  or  prior  to  that  time,  was  no  evidence 
that  there  was  no  usual  and  customary  place  for  stopping  the  train 
deceased  was  on  during  the  year  1902  when  the  accident  occurred.  It 
is  not  error  to  assume  as  proven  in  a  charge  an  uncontroverted  fact 
established  by  the  undisputed  evidence. 

There  is  such  an  entire  lack  of  evidence  tending  to  show  negligence 
on  the  part  of  appellee,  and  the  evidence  so  conclusively  shows  that  de- 
ceased was  guilty  of  contributory  negligence  that  we  would  hesitate  to 
set  aside  the  verdict  even  if  we  deemed  the  charge  erroneous. 

There  is  no  error  assigned  which  requires  a  reversal  of  the  judgment 
and  it  is  therefore  affirmed. 

Affirmed. 

Chief  Justice  James  entered  his  disqualification  and  did  not  sit  in 
this  case. 

Writ  of  error  refused. 


J.  P.  LowRY  V.  Rial  Smith. 

Decided  Februaiy  23,  1906. 

1. — Open  Aooount—Oredltf— Limitation. 

Plaintiff  being  indebted  to  defendant  on  open  account  tunied  over  to  him 
several  carloads  of  lumber  with  the  understanding  that  defendant  should  sdl 
the  same  and  credit  plaintiff's  account  with  his  portion  of  the  net  proceeds,  and 
any  excess  should  be  paid  by  defendant  to  plaintiff.  The  lumber  was  sold  by 
defendant,  and  plaintiff's  portion  of  the  proceeds  applied  in  satisfaction  of  his 
indebtedness.  In  a  suit  by  plaintiff  for  the  excess  or  balance  over  and  above 
the  account,  the  defendant  plead  that  more  than  two  years  had  elapsed  between 
the  delivery  of  the  first  cars  of  lumber  and  the  filing  of  the  suit.  Held,  because 
defendant  had  agreed  to  and  had  in  fact  applied  the  proceeds  of  the  lumber 
to  the  payment  of  the  account,  the  statute  of  limitation  did  not  apply. 
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-Vote  M  Item  of  Open  Aooonnt. 
One  of  the  items  of  defendant's  account  against  plaintiff  was  a  note  ex~ 
ecuted  by  plaintiff  and  owned  by  defendant.    This  note  being  among  the  items 
of  the  account  cancelled  by  credits,  could  not  prevent  the  accounts  from  being 
offset  one  against  the  other. 

S. — ^Partnership  Acoount — Offset. 

Where  a  creditor  has  separate  accounts  with  the  individual  members  of  a 
partnership  and  agrees  to  account  to  them  separately  and  individually  for  the 
proceeds  of  a  certain  transaction,  he  can  not  hold  a  balance  due  one  of  them 
for  a  debt  owing  by  the  partnership. 

Appeal  from  the  County  Court  of  Smith  County.  Tried  below  before 
Hon.  S.  A.  Lindsey. 

McCord  £  Bullock  and  Wehh  Jarvis,  for  appellant. — Defendant's  plea 
of  limitation  to  so  much  of  plaintiff's  amount  as  was  barred  by  limi- 
tation should  have  been  sustained.  Lowe  v.  Dawborn^  26  Texas^  508 ; 
Campbell  v.  Park,  33  S.  W.  Bep.,  754;  Walker  v.  Fearhahe,  52  S.  W. 
Rep.,  629;  Ney  v.  Bothe,  61  Texas,  371 ;  May  v.  Pollard,  28  Texas,  677; 
Hester  v.  Kay,  1  W.  &  W.  Civ.  App.,  663."^ 

Defendant  had  the  right  to  hold  the  balance  due  plaintiff  until  the 
account  due  by  Smith  and  Andrews  was  paid.  Cohahen  v.  Schwartz, 
32  S.  W.  Rep.,  820;  Richardson  v.  Vaughan,  86  Texas,  95;  Campbell  v. 
Parks,  33  S.  W.  Bep.,  754. 

N.  W.  Brooks,  for  appellee. — ^Because  Lowry  understood  the  relations 
between  Smith  and  Andrews,  of  W.  H.  Andrews  &  Co.,  in  regard  to  the 
lumber,  he  could  not  apply  any  part  of  Smith's  half  of  the  proceeds  to 
the  account  he  had  against  the  partnership.  Goode  v.  McCartney,  10 
Texas,  195;  Young  v.  Read,  25  Texas  Sup.,  117;  Buzard  v.  Bank  of 
Greenville,  67  Texas,  91 ;  1  App.  Civ.  Cases,  sec.  613. 

GILL,  Chief  Justice. — This  suit  was  brought  by  Bial  Smith  in  the 
Justice  Court  to  recover  of  J.  F.  Lowry  a  balance  alleged  to  be  due  for 
lumber  sold  Lowry  during  the  year  1901.  The  balance  claimed  was 
$135.97  which  included  interest.  The  defendant  answered  by  general 
denial,  a  plea  of  settlement,  limitation  of  two  years,  and  set  up  a  counter 
?laim  for  which  he  prayed  judgment.  Plaintiff  prevailed  in  the  Justice 
Court.  On  appeal  to  the  County  Court  there  was  again  a  verdict  and 
judgment  for  plaintiff  from  which  Lowry  has  appealed. 

The  following  fact  conclusions  are  fully  supported  by  the  record : 
In  the  year  1901,  Andrews  &  Co.  were  operating  a  saw  mill.  J.  P.  Low- 
ry was  engaged  in  the  mercantile  business.  Bial  Smith  owned  some  tim- 
ber and  wishing  to  convert  it  into  lumber  for  sale  in  the  markets  he  ar- 
ranged with  Andrews  &  Co.  that  they  should  saw  it  for  him,  taking 
half  the  product  for  their  labor.  Thereafter  he  arranged  with  Ijowry 
that  the  latter  should  sell  the  lumber  for  him  and  Andrews  at  $15  per 
1,000  feet,  pay  $3  per  thousand  for  hauling,  and  credit  Smith  with 
half  the  net  proceeds  and  Andrews  with  the  other  half.  Both  Smith 
and  Andrews  had  personal  accounts  with  Lowry,  and  it  was  stipulated 
between  Smith  and  Lowry  that  Smith's  half  of  the  lumber  should  be 
Vol.  XUI.  Civil— 8. 
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credited  upon  Smith's  account,  Lowry  to  pay  him  the  excess  in  cash 
if  his  interest  in  the  proceeds  of  the  lumber  sold  should  exceed  the 
amount  of  his  account. 

Between  the  first  of  March  and  the  last  of  July,  1901,  there  was 
delivered  to  Lowry  six  carloads  of  lumber  for  which  he  was  to  pay  $15 
per  1,000  feet.  The  purchase  price  he  credited  half  to  Smith  and  half 
to  Andrews,  less  the  cost  of  hauling  which  Lowry  either  paid  or  became 
responsible  for.  The  agreed  value  of  these  six  cars  of  lumber  was 
$841.90.  After  deducting  the  cost  of  hauling  there  was  placed  as  a 
credit  to  Smith's  account  about  $336.50.  His  total  account  with  Lowry 
was  $351.21. 

On  October  29,  1901,  a  car  of  lumber  was  delivered  to  Lowry,  and 
another  on  November  29,  1901,  the  two  aggregating  $327.56  in  "value. 
Half  of  this,  less  the  cost  of  hauling,  was  also  credited  to  Smith.  The 
latter  was  also  given  two  other  small  credits  not  necessary  to  be  further 
mentioned.    This  suit  was  brought  September  4,  1903. 

The  principal  contention  of  appellant  is  that  the  amount  due  for  the 
first  six  cars  of  lumber  was  barred  by  the  two  years  statute  when  this 
suit  was  filed.  The  accounts  were  not  between  merchant  and  merchant 
so  the  proposition  would  be  applicable  but  for  the  fact  that  Lowry  had 
not  only  agreed  to  credit  Smith's  half  of  the  lumber  upon  Smith's 
account,  but,  according  to  his  own  admission,  had  actually  done  so. 
Lowry's  account  against  Smith  amounted  to  a  little  more  than  Smith's 
interest  in  the  first  six  cars.  All  the  items  for  which  Lowry  was  liable 
to  Smith  in  this  suit  accrued  after  October  1,  1901,  and  so  are  not  in 
any  event  affected  by  the  statute  of  limitations. 

One  of  the  items  going  to  make  up  Lowry's  account  against  Smith 
was  a  promissory  note  given  by  Smith  to  Andrews  and  sold  and  as- 
signed by  Andrews  to  Lowry.  Appellant  insists  that  Smith  can  not 
offset  his  open  account  for  lumber  against  the  note.  The  sufficient  an- 
swer to  this  is  that  Lowry  embodied  the  note  in  the  account  which  was 
discharged  by  the  credits  entered  by  himself. 

He  further  contends  that  Smith  and  Andrews  were  partners  and 
that  therefore  Smith  could  demand  nothing  of  him  until  the  account 
of  both  Smith  and  Andrews  had  been  satisfied.  The  record  shows  that 
Lowry  knew  the  terms  of  the  contract  between  Smith  and  Andrews  and 
with  this  knowledge  had  agreed  to  credit  to  Smith's  account  half  the 
value  of  the  lumber.  Whether  Smith  authorized  certain  items  charge- 
able to  Andrews  to  be  charged  to  him  and  Andrews  jointly  was  issuable 
and  was  found  in  favor  of  Smith. 

The  evidence  upon  the  issue  of  accord  and  satisfaction  was  conflicting. 
The  issue  was  submitted  by  a  special  charge  requested  by  appellant  and 
was  found  against  him. 

None  of  the  objections  to  the  charge  of  the  court  are  meritorious  and 
the  evidence  amply  supports  the  verdict.  The  judgment  is  therefore 
affirmed. 

Affirmed. 
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H.  B.  Sanborn  v.  City  op  Amarillo. 

Decided  Febniaiy  24,  1906. 

1. — Judgment — ^AfllrxiiaiLoe. 

Where  no  other  judgment  than  that  rendered  could  have  been  rendered  by 
the  trial  court  upon  the  undisputed  facts  the  Appellate  Court  will  not  discuss 
in  detail  the  various  assignments  of  error  relating  to  the  rulings  of  the  court 
during  the  trial. 

S.—3)edleation— Public  Park— ICap. 

Where  the  owner  of  land  adjoining  a  town  caused  a  map  of  the  same  to 
be  made,  designating  it  as  an  addition  to  the  town,  which  map  delineates  the 
lots,  blocks,  streets  and  alleys,  and  one  undivided  block  designated  as  a  "Park;" 
and  where  the  owner  causes  such  map  to  be  placed  upon  the  deed  records  of 
the  county  and  sells  lots  designated  on  said  map  by  reference  to  the  same,  such 
facts  constitute  an  irrevocable  dedication  of  the  block  marked  'Tark"  to  the 
public  use. 


lie — ^Acceptance  by  City. 
Under  the  facts  of  this  case  a  formal  acceptance  of  the  dedication  by  the 
city  was  not  necessary.     The  dedication  was  sufficiently  accepted  by  the  public 
where   some  of   its   individual  members   acted  upon  the   offer  and   purchased 
the  lots  with  reference  to  the  exhibited  map. 

Appeal  from  the  District  Court  o£  Potter  Connty.  Tried  below  before 
Hon.  Ira  Webster. 

Reeder  &  Cooper,  for  appellant. — ^To  constitute  a  dedication  of  prop- 
erty there  must  be  an  offer  to  dedicate  and  an  acceptance  of  the  offer. 
Gilder  v.  City  of  Brenham,  67  Texas,  345;  City  of  Galveston  v.  Wil- 
liams, 69  Texas,  463;  French  v.  Scheuber,  26  S.  W.  Rep.,  133;  People  v. 
Beed,  15  Am.  Rep.,  22. 

To  constitute  dedication  by  estoppel  in  pais  in  behalf  of  the  public, 
the  public  must  have  been  in  use  of  the  property  for  public  park  pur- 
poses. 9  American  and  Eng.  Ency.  of  Law,  p.  22 ;  2  Greenleaf  on  Evi- 
dence, par.  662. 

The  mapping  and  platting  of  an  addition  to  a  town  and  the  filing  of 
said  plat  for  record  only  constitutes  an  offer  to  dedicate.  City  of  San 
Antonio  v.  Sullivan,  67  S.  W.  Rep.,  42;  People  v.  Reed,  15  Am.  St. 
Rep.,  22. 

Testimony  tending  clearly  to  show  what  was  the  intent  of  plaintiff 
with  reference  to  an  offer  to  dedicate  should  have  been  admitted.  13 
Cyclopedia  of  Law  and  Proceeding,  p.  452;  Oak  Cliff  Sewerage  Co.  v. 
Marsalis,  69  S.  W.  Rep.,  176. 

It  was  a  question  of  intent  on  the  part  of  plaintiff  as  to  whether  the 
property  was  to  be  a  ''public^'  or  *'private^'  park.  Ramthum  v.  Halfman, 
58  Texas,  651. 

W.  E.  Oee  and  Madden  &  Trulove,  for  appellee. 

SPEER,  Associate  Justice. — Appellant  brought  this  action  against 
appellee  in  the  form  of  trespass  to  try  title  to  recover  certain  property 
in  tiie  city  of  Amarillo.     The  appellee  answered,  admitting  that  the 
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fee  simple  title  to  the  premises  in  controversy  was  in  appellant,  but  as- 
serted a  dedication  upon  the  part  of  appellant,  whereby  the  same  had 
been  set  apart  for  the  use  of  the  public  as  a  public  park,  and  prayed 
judgment  accordingly.  There  was  also  an  intervention  by  another  who 
had  purchased  property  from  appellant  upon  the  faith  of  the  alleged 
dedication.  The  case  was  tried  before  a  jury  and  resulted  in  a  verdict 
and  judgment  against  appellant. 

We  think  it  unnecessary  to  enter  into  a  detailed  discussion  of  appel- 
lants' ninety  assignments  of  error,  since,  as  we  view  the  undisputed  facts, 
no  other  judgment  than  that  rendered  would  have  been  authorized. 
Appellant  owned  an  interest  in  section  No.  170,  and  made  or  caused  to 
be  made  a  plat  thereof  into  what  is  known  as  the  Plemons  Addition  to 
the  town  of  Amarillo,  which  plat  delineates  the  lots,  blocks,  streets  and 
alleys,  and  also  a  block  numbered  155  and  marked  '^Ellwood  Park.'' 
This  map,  or  a  copy  of  the  same,  was  placed  in  the  deed  records  of 
Potter  County,  Texas,  in  volume  6,  between  pages  80  and  81,  and  marked 
"iSled  February  21,  1890."  Appellant  sold  a  great  many  lots  in  this  and 
other  additions  to  Amarillo  in  which  he  was  interested  and  in  many, 
if  not  in  all,  instances  described  the  property  by  lot  number  and  block 
number,  as  shown  by  map  or  plat  of  record.  These  facts  are  undisputed, 
and  if  they  constitute  upon  the  part  of  appellant  an  irrevocable  dedica- 
tion of  the  block  marked  *^Ellwood  Park"  to  public  iw,  then  this  appeal 
is  without  merit  and  the  judgment  should  be  affirmed,  irrespective  of 
the  numerous  rulings  of  the  court  complained  of. 

In  the  late  case  of  City  of  Corsicana  v.  Zom,  9  Texas  Ct.  Rep.,  296, 
our  Supreme  Court,  through  Mr.  Justice  Brown,  said:  "The  effect  of 
the  deed  then  from  Mrs.  Zorn  and  her  husband  to  the  different  pur- 
chasers of  lots  in  Zom's  Addition  was  to  convey  to  such  purchasers  the 
right  that  they  and  all  persons  should  be  permitted  to  use  the  streets 
and  alleys  for  the  purposes  designated  upon  the  said  plat  for  all  time, 
and  this  conveyance  vested  in  the  public  and  in  the  city  of  Corsicana 
as  the  organized  representative  of  the  public,  the  right  to  take  posses- 
sion of  and  use  said  streets  and  alleys  whenever  the  progress  and  de- 
velopment of  the  town  should  make  it  necessary  so  to  do.  It  is  objected 
on  tiie  part  of  Mrs.  Zorn  that  there  has  been  no  acceptance  by  the  city 
of  the  dedication.  There  was  no  necessity  for  such  acceptance,  for  the 
right  which  vested  in  the  purchasers  of  the  different  lots,  and  through 
them  in  the  public,  was  irrevocable." 

In  Lamar  County  v.  Clements,  49  Texas,  347,  it  is  said:  "It  has 
been  repeatedly  held  by  this  court  as  well  as  by  many  others,  that 
where  the  owner  of  land  lays  out  and  establishes  a  town  and  makes  and 
exhibits  a  map  or  plan  of  the  town,  with  streets  and  public  squares,  and 
sells  the  lots  with  reference  to  such  plan,  the  purchasers  acquire,  as 
appurtenant  to  their  lots,  all  such  rights,  privileges,  easements  and  servi- 
tudes represented  by  such  map  or  plan  to  belong^  to  them,  or  to  their 
owners;  that  the  sale  and  conveyance  of  lots  according  to  such  map  im- 
plies a  grant  or  covenant  for  the  benefit  of  the  owners  of  the  lots,  that 
the  streets  and  other  public  places  represented  by  the  map  shall  never 
be  appropriated  by  the  owner  to  a  use  inconsistent  with  that  represented 
by  the  map,  on  faith  of  which  the  lots  are  sold,  and  especially  so  where 
the  use  to  which  the  owner  proposes  converting  them  tends  to  lessen  the 
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value  of  the  lots  thus  sold."  This  principle,  as  applied  to  streets,  alleys 
and  other  public  places^  permeates  our  decisions  from  the  earliest  times, 
and  must  be  accepted  as  definitely  settled.  (Oswald  v.  Qrenet,  22 
Texas,  101;  Preston  v.  Navasota,  34  Texas,  684;  Wolff  ▼.  Brass,  72 
Texas,  133 ;  Parisa  v.  City  of  Dallas,  83  Texas,  267 ;  City  of  Corsicana 
V.  Anderson,  9  Texas  Ct.  Bep.,  65;  Temple  v.  Sanborn,  14  Texas  Ct. 
Rep.,  746.) 

This  leads  us  to  a  determination  of  the  further  question  of  whether 
or  not  the  designation  of  block  156  on  the  map  as  "EUwood  Park^* 
necessarily  dedicates  the  property  to  public  use.  We  think  this  must  be 
answered  in  the  affirmative.  In  Price  v.  Plain  field,  40  N.  J.  L.  B.,  608, 
the  Supreme  Court  of  New  Jersey,  in  speaking  with  reference  to  the 
word  "Park'*  marked  upon  a  plat  of  an  addition  to  the  town  of  Plain- 
field,  said :  "If  the  words  Tublic  Park'  had  been  upon  it  no  question 
would  have  arisen.  But  a  park  in  a  city  means  to  the  sense  of  every 
person  a  place  open  to  everyone.  It  carries  no  idea  of  restriction  to 
any  part  of  the  public  or  to  any  specific  number  of  persons.  Bestrictions 
as  to  time  of  entrance  or  behavior  of  those  entering  are  conceivable,  but 
the  idea  that  any  class  of  the  community  is  to  be  excluded  would  not  be 
entertained  primarily  by  any  person  in  connection  with  the  idea  of  a 
park  within  the  limits  of  a  city.  That  it  was  to  be  a  place  of  public 
resort  would  be  the  impression  which  any  person  would  receive  by  look- 
ing at  the  map  in  this  case,  delineating  a  tract  of  sixty  acres  with  streets 
and  a  square  or  block,  upon  which  is  marked  Tark.'  The  grantee  in 
a  deed  made  by  reference  to  it  has  a  right  to  so  understand  it.  Neither 
the  grantors  nor  any  person  claiming  under  them  can  come  in  and 
against  any  such  grantee  or  against  the  public  set  up  an  intent  differ- 
ing from  tiiat  which  the  word  adopted  naturally  imports.  There  is  no 
such  uncertainty  of  meaning  as  will  let  in  parol  testimony  to  vary  or 
modify  it.  If  the  grantors  had  a  different  intention,  that  should  have 
appeared  from  the  papers  themselves.  The  popular  and  natural  mean- 
ing should  have  been  so  modified  in  accordance  with  such  intention. 
I  think  that  all  parol  testimony  of  such  intention  was  incompetent  to 
vary  the  purport  of  the  mapping,  filing  and  conveyances,  and  that  a 
dedication  was  conclusively  effected  by  such  acts."  To  this  effect  the  au- 
thorities are  almost,  if  not  whollv  uniform.  (Mayor  v.  Ford,  43  N. 
J.  L.  B.,  292;  Steel  v.  City  of  Portland,  31  Pac.  Bep.  (Ore.),  479; 
Rhodes  v.  Town  of  Brightwood,  43  N.  E.  Bep.  (Ind.),  942;  Ehmen  v. 
Village  of  Gothenburg,  70  N.  W.  Bep.  (Neb.),  237;  Archer  v.  Salinas 
City  (Calif.),  16  Law  Bep.  Ann.,  145;  Pessler  v.  Town  of  Union,  56 
Atl.  Bep.  (N.  J.),  272.) 

In  this  country  the  word  "park"  written  upon  a  block  of  land  repre- 
sented upon  a  map  or  plan  of  a  city  or  town  is  as  significant  of  a  dedi- 
cation to  the  public  as  the  word  "street"  written  on  such  plan.  The 
popular  and  natural  meaning  of  the  term  when  so  used,  is  a  place  set 
apart  for  the  enjoyment,  comfort  and  recreation  of  the  inhabitants  of 
the  city  or  town  in  which  it  is  located,  and  this  significance  is  un- 
equivocal, and  the  grantor  in  such  instance  can  not  be  heard  to  say  that 
he  entertained  a  different,  secret  intention.  And,  as  will  be  seen  from 
an  examination  of  the  authorities  above,  the  legal  effect  of  such  plat- 
ting, filing  and  selling  with  reference  thereto,  is  not  varied  by  the  fact 
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that  the  word  "park"  is  preceded  by  some  qualifying  word,  as  "Morris 
Park/'  "Annette  Park/'  "Ehmen  Park''  or  "EUwood  Park." 

The  dedication  then  being  complete  and  irrevocable  on  the  part  of 
appellant,  it  becomes  immaterial  whether  the  city  of  Amarillo  ever 
formally  accepted  the  dedication,  so  far  as  its  right  to  maintain  the 
defense  of  dedication  to  the  public  is  concerned.  Appellant's  offer  to 
dedicate  was  sufficiently  accepted  by  the  public  when  some  of  its  in- 
dividual members  acted  upon  the  offer  and  purchased  with  reference 
to  the  exhibited  maps.  Nor  could  the  facts,  if  proved,  that  appellant 
had  rendered  the  property  for  taxes  and  paid  taxes  thereon  as  belonging 
to  himself,  have  changed  the  result.  Neither  the  city  oflScials  nor  any 
other  public  officials  would  have  any  power  to  defeat  the  right  of  the 
public  in  property  thus  dedicated  to  public  use.  (Gillean  v.  City  of 
Frost,  61  S.  W.  Rep.,  346.) 

Since  the  principles  herein  announced,  which  are  abundantly  sup- 
ported by  authority  and  believed  by  us  to  be  sound,  necessarily  dispose 
of  every  contention  adversely  to  appellant,  the  judgment  of  the  District 
Court  is  in  all  things  affirmed. 

Affimied. 

Writ  of  error  refused. 


Inez  Inglish,  by  Guardian,  v.  Bertie  Johnson  et  al. 

Decided  February  24,  1906. 

l.^Donatlon  to  Charitable  Uses— Pailure  of  TTsea— Equitable  Jurisdiction. 

Courts  of  equity  exercise  an  original  and  inherent  jurisdiction  over  char- 
ities. In  the  exercise  of  that  jurisdiction,  if  the  donor  has  made  a  gift  in 
trust  for  a  particular  charitable  purpose,  and  the  purpose  or  use  has  failed,  a 
court  of  equity  will  take  the  administration  of  the  trust,  and  apply,  a  fund, 
devoted  to  a  particular  charity,  to  a  cognate  purpose,  to  prevent  a  failure  of 
justice  and  to  carry  into  effect  the  intention  of  the  donor  when  such  intention 
can  be  discovered  with  reasonable  probability. 

2. — Same — ^limitation  Upon  Uses. 

A  tract  of  land  was  donated  to  assist  in  the  establishment  and  mainte- 
nance thereon  of  a  school  for  the  education  of  the  female  children  of  the  city 
of  Bonham.  In  the  deed  no  intention  is  expressed  to  limit  and  restrict  its  use 
to  the  education  of  female  children  exclusively.  It  having  become  impracticable 
to  maintain  a  separate  school  for  females,  and  the  trustee  named  in  said  deed 
being  wholly  unable  to  do  so,  it  became  the  duty  of  a  court  of  equity  to  take 
the  administration  of  said  donation,  appoint  a  substitute  trustee,  and  direct 
that  such  use  of  the  property  be  made  as  would  most  nearly  conform  to  the 
specified  intention  of  the  donor. 

Appeal  from  the  District  Court  of  Fannin.  Tried  below  before  Hon. 
Ben.  H.  Denton. 

Meade  &  McGrady,  for  appellant. — To  divert  the  terms  of  a  gift  for 
educating  female  children  to  that  of  educating  both  sexes  without  limit 
as  to  age  or  any  other  restriction,  is  such  a  radical  change  that  a  court 
of  equity  is  not  authorized  to  decree.  Pierce  v.  Weaver,  65  Texas,  44 ; 
Stratton  v.  Physio,  etc.,  14  Am.  St.  Eep.,  442;  Curling  v.  Curling,  33 
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Am.  Dec.,  475  and  note;  St.  James,  etc.,  v.  Shelby,  83  Am.  St.  Rep., 
553. 

Thurmond  dc  Steger  and  Richard  B,  Semple,  for  appellees. — The 
terms  of  the  original  donation  did  not  restrict  the  use  of  the  premises 
in  controTcrsy  exclusively  to  the  education  of  female  children. 

The  couri:  did  not  err  in  finding  that  it  was  impracticable  for  the 
premises  to  be  devoted  exclusively  to  the  maintenance  of  a  female 
school  thereon.  Simmons  Hardware  Co.  v.  Kaufman  &  Eunge,  77 
Texas,  137. 

Where  a  donation  is  made  to  a  trustee  to  be  administered  for  the 
education  of  female  children  at  a  time  when  it  is  practicable  to  main- 
tain an  exclusively  female  school  in  accordance  therewith  and  many 
years  afterwards  the  public  free  school  laws  of  the  State  have  been 
fundamentally  changed,  the  building  in  which  said  female  school  is  to 
be  maintained  is  decaying  and  unfit  for  occupation  and  there  are  no 
funds  to  rebuild  or  repair  said  building  and  it  is  no  longer  practicable 
to  maintain  an  exclusively  female  school  on  said  premises,  a  court  of 
equity  in  such  a  case  has  the  power  and  it  is  its  duty  (if  the  same  can 
be  done)  to  frame  a  new  scheme  whereby  the  intention  of  the  donors  of 
said  charity  may  be  carried  into  efifect  as  near  as  may  be,  provided  it 
can  be  done  consistently  with  the  laws  of  the  land.  Pierce  v.  Weaver, 
65  Texas,  44;  Bell  County  v.  Alexander,  22  Texas,  350;  2  Perry  on 
Trusts,  sees.  723,  724,  725,  694;  Johnson  v.  Johnson,  36  Am.  St. 
Bep.,  108;  Jackson  v.  Phillips,  14  Allen,  539,  580;  Russell  v.  Allen,  107 
U.  S.,  163,  166;  Hoeffer  v.  Clogan,  63  Am.  St.  Rep.,  254;  Grant  v. 
Saunders,  100  Am.  St.  Rep.,  312. 

TALBOT,  Associate  Justice. — Plaintiffs,  Bertie  Johnson  and  oth- 
ers, all  females  and  minors  within  the  scholastic  age  under  the  laws  of 
this  State,  brought  this  suit  by  their  next  friend  in  the  District  Court 
of  Fannin  County  against  Inez  Inglish,  a  minor,  and  other  heirs  of 
Bailey  Inglish,  deceased,  Constantino  Lodge  No.  13  of  Free  and  Ac- 
cepted Masons,  a  corporation  organized  for  benevolent  purposes,  the 
city  of  Bonham  and  the  board  of  trustees  of  the  public  schools  of  said 
city,  to  have  decreed  out  of  said  lodge  and  vested  in  said  city  and  school 
trustees  for  public  free  school  purposes,  a  certain  block  of  land  in  said 
city,  of  four  acres,  originally  conveyed  by  Bailey  Inglish  to  said  lodge 
in  trust  for  the  purpose  of  maintaining  a  female  school  thereon  for  the 
benefit  of  the  female  children  of  Bonham  and  neighboring  vicinity. 

The  material  allegations  of  plaintiffs*  petition  are  in  substance:  That 
about  January  24,  1856,  a  great  many  citizens  of  Bonham  agreed  among 
themselves  to  subscribe  a  common  fund  to  secure  suitable  ground  and 
buildings  for  establishing  and  maintaining  within  said  city  a  female 
institute  wherein  the  female  children  of  said  town  and  vicinity  could 
be  properly  educated;  that  thereafter  sufficient  funds  were  subscribed 
by  them  for  that  purpose  and  on  said  date  Bailey  Inglish  donated  to 
said  enterprise  as  his  part  a  block  of  four  acres  in  said  city,  describing 
it  by  deed  whereby  he  conveyed  said  land  to  said  Constantine  Lodge 
to  hold  same  in  trust  for  said  citizens  for  said  use  and  purposes ;  that 
the  consideration  recited  in  said  deed  is  $400,  paid,  when  in  fact  said 
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deed  was  a  donation  by  said  Bailey  Inglish  to  said  charity.  That  the 
lodge  accepted  said  trust  and  administered  the  same^  save  at  certain 
intervals,  by  securing  to  be  taught  on  said  premises  a  female  school 
until  recent  years,  but  that  it  is  now  become  impracticable  by  reason 
of  the  dilapidated  and  dangerous  condition  of  the  building  and  of  the 
inability  of  the  lodge  to  repair  the  same  for  want  of  funds  to  longer 
maintain  a  female  school  thereon ;  that  no  one  is  willing  to  repair  said 
building,  nor  is  there  anyone  willing  to  undertake  the  teaching  of  a 
strictly  female  school  in  said  building;  that  said  trustee  will  be  com- 
pelled to  abandon  said  property  for  school  purposes;  that  said  lodge 
has  passed  a  resolution  relinquishing  its  trusteeship,  and  said  city  and 
school  trustees  have  expressed  a  willingness  to  accept  said  property  and 
erect  thereon  valuable  and  suitable  school  buildings  and  devote  said 
premises  to  public  free  school  purposes  of  said  city. 

The  case  was  tried  by  the  court  without  a  jury  and  judgment  ren- 
dered for  appellees,  in  substance,  as  prayed  for  in  their  petition.  Inez 
Inglish,  by  her  guardian  ad  litem,  excepted  to  this  judgment  and  ap- 
pealed. 

The  court  filed  conclusions  of  fact  which  are  adopted  by  this  court, 
as  follows: 

"I  find  that  plaintiffs  Bertie  Johnson,  Alice  Preston,  Orry  Kincaid, 
Nancy  Lee  Bramlette,  Ruth  Bramlette,  Annie  Lee  Russell,  Eleanor 
Bradford,  Joe  Ida  Moss,  Aubyn  Lyday,  Birdie  Lee,  Mary  Eva  Barron, 
Jean  Scarborough  and  Margaret  Scarborough  are  all  minors  within  the 
scholastic  age  imder  the  school  laws  of  Texas  and  are  female  inhabitants 
of  the  city  of  Bonham  and  vicinity;  that  Constantine  Lodge  No.  13 
of  Free  and  Accepted  Masons  is  a  fraternal  organization  and  was  in- 
corporated under  the  laws  of  Texas  on  April  29,  1846,  and  has  been 
such  corporation  since  that  date ;  that  it  is  strictly  a  benevolent  associa- 
tion of  individuals  residing  within  the  city  of  Bonham  and  its  vicinity 
and  is  vested  with  authority  to  hold  property,  real  or  personal,  only  for 
charitable  purposes. 

"2.  I  find  that  on  the  24th  day  of  January,  1856,  Bailey  Inglish 
conveyed  to  said  Masonic  Lodge  4  acres  of  land  situated  in  the  town 
of  Bonham  one  half  mile  north  of  the  courthouse  in  said  town  and 
which  is  more  fully  described  in  plaintiffs^  petition  filed  in  this  cause;, 
that  said  conveyance  was  a  deed  which  was  recorded  on  February  29, 
1866,  on  page  378,  Book  "1"  of  records  of  Deeds  of  Fannin  County, 
Texas ;  that  said  deed  recites  that  in  consideration  of  $400  to  said  Ing- 
lish paid  by  said  lodge  he  conveyed  said  property  to  said  lodge,  to  have 
and  to  hold  unto  it  in  trust  for  the  stockholders  of  the  Bonham  Female 
Institute. 

"3.  I  find  that  prior  to  January  24,  1856,  a  great  many  citizens  of 
tlie  city  of  Bonham  subscribed  a  large  sum  of  money  for  the  purpose  of 
establishing  a  female  institute  on  said  premises  and  that  said  Bailey 
Inglish  was  one  of  said  citizens  and  that  said  citizens,  including  said 
Inglish,  subscribed  a  sufficient  amount  of  money  to  erect  on  said  premises 
a  school  building  for  the  purpose  of  educating  the  female  children  of 
said  town  and  vicinity  therein ;  that  said  deed  was  made  in  connection 
with  said  donation;  that  thereafter  said  building  was  erected  and  a 
school  was  established  on  said  premises  for  educating  said  female  chil- 
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dren,  which  continued  in  operation  until  some  time  near  the  year  1859, 
when  said  building  was  destroyed  by  fire;  that  during  this  period  said 
trust  was  administered  by  said  lodge  in  accordance  with  said  uses  and 
purposes  to  which  said  property  had  been  dedicated  as  aforesaid;  that 
when  said  building  was  burned  a  large  number  of  the  citizens  of  Bon- 
ham,  including  most  of  the  original  donors  of  said  charity,  again  sub- 
scribed another  fund  amounting  in  this  instance  to  about  $6,000,  with 
which  was  erected  a  new  brick  building  which  is  now  standing  upon 
said  premises;  that  said  new  donation  was  given  for  the  purpose  of 
carrying  out  said  trust;  that  said  lodge  continued  to  administer  said 
trust  until  April  17,  1868,  when  they  conveyed  the  property  to  Sarah 
Carlton  by  deed  in  which  the  title  was  attempted  to  be  conveyed  to  her 
in  fee  simple;  that  on  December  27,  1870,  said  Sarah  Carlton,  joined 
by  her  husband,  Chas.  Carlton,  attempted  to  convey  by  deed  to  F.  J. 
Abemathy  an  absolute  title  to  one-third  of  said  property  in  fee  simple ; 
that  on  March  4,  1871,  Samuel  A.  Roberts,  who  was  one  of  the  original 
donors  of  said  charity,  with  many  others  of  the  said  donors,  brought 
suit  in  this  court  to  cancel  said  deeds  and  restore  said  property  to  its 
original  trust  and  uses  above  set  forth;  that  on  September  16,  1874, 
by  decree  of  this  court  entered  in  said  cause  said  property  was  restored 
to  said  lodge  which  was  ordered  to  hold  and  administer  said  charity 
as  stated  above,  that  is,  for  maintaining  a  female  school  for  the  citi- 
zens of  Bonham  and  vicinity;  that  said  judgment  on  appeal  to  our 
Supreme  Court  of  Texas  was  aflSrmed. 

"4.  I  find  that  in  1856  when  said  charity  was  first  organized  the 
city  of  Bonham  and  vicinity  had  no  public  building  in  which  a  female 
school  could  be  taught;  that  at  that  date  the  public  free  schools  of 
Texas  provided  only  for  teaching  indigent  children  at  public  expense; 
that  generally  in  private  schools  the  sexes  were  taught  separate  and 
apart  from  each  other;  that  since  the  adoption  of  the  public  free  school 
system  of  Texas  since  the  war  between  the  States  the  public  free  schools 
of  Texas  are  taught  without  separating  the  sexes ;  that  the  city  of  Bon- 
ham has  assumed  control  of  its  public  schools  within  its  limits  in  ac- 
cordance with  chapter  16,  of  title  86  of  the  Revised  Statutes  of  Texas, 
and  has  had  such  charge  of  its  schools  for  more  than  10  years;  that  con- 
tinuously since  said  city  took  charge  of  said  schools  as  aforesaid  the 
said  schools  have  been  properly  managed  and  conducted  by  efficient 
teachers  with  large  and  commodious  school  buildings. 

"5.  I  find  that  there  is  but  one  building  on  the  premises  in  contro- 
versy, which  is  a  brick  building  erected  in  1859;  that  said  building  is  in 
a  very  dilapidated  condition,  with  its  walls  in  part  breaking  away,  its 
doors  and  windows  old  and  out  of  repair  and  the  whole  building  unfitted 
for  teaching  school  children ;  that  it  is  impossible  and  dangerous  to  at- 
tempt to  teach  a  female  school  in  said  building  in  its  present  condition ; 
that  said  lodge  is  without  property  or  funds  to  repair  said  building  or  to 
maintain  a  female  school  therein;  that  said  lodge  has  made  repeated 
efforts  to  carry  out  the  trust  conferred  upon  it  by  said  donors  by  at- 
tempting to  teach  in  said  building  a  school  devoted  to  teaching  female 
scholars,  but  without  success. 

*'6.  I  find  that  said  Constantine  Lodge  No.  13  has  by  resolution  of 
its  order  decided  that  it  is  impracticable  for  them  to  furtiier  administer 
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said  charity  as  set  forth  above  for  the  reasons  stated  above^  and  has 
expressed  a  willingness  for  this  court  to  appoint  a  trustee  in  its  stead  to 
execute  said  charity  as  far  as  it  is  practicable  under  the  present  con- 
dition of  things;  that  the  board  of  aldermen  and  the  board  of  school 
trustees  of  the  city  of  Bonham  have  by  their  answer  in  this  cause  ex- 
pressed a  willingness  to  take  charge  of  said  property  and  execute  said 
trust  in  accordance  with  the  terms  thereof  so  far  as  the  same  can  be 
done  under  the  general  laws  of  the  State  of  Texas  and  to  place  said 
property  in  such  repair  and  condition  that  the  female  children  of  Bon- 
ham can  be  educated  therein  with  the  male  children  of  said  city. 

"7.  I  find  that  according  to  the  terms  of  the  original  trust  as  es- 
tablished by  the  original  donors  of  said  charity  that  there  is  nothing 
therein  which  prohibits  the  teaching  of  male  children  on  said  premises." 

Appellant^s  propositions  under  her  several  assignments  of  error  may 
be  summarized  as  follows:  (1)  To  divert  the  terms  of  a  gift  for  edu- 
cating females,  to  that  of  educating  both  sexes  without  limit  as  to  age, 
is  such  a  radical  change,  a  court  of  equity  is  not  authorized  to  enforce 
it;  (2)  the  court  erred  in  finding  that  it  was  impracticable  for  the 
premises  donated  to  be  devoted  exclusively  to  the  maintenance  of  a 
female  school  thereon,  because  unsupported  by  the  evidence,  in  that  it 
does  not  appear  but  that  a  portion  of  the  premises  could  be  sold  and  the 
proceeds  used  in  the  erection  of  a  suitable  building  on  that  remaining  to 
be  devoted  to  a  female  school  exclusively;  (3)  the  court  erred  in  not 
holding  void  the  original  donation  and  deed  of  gift  and  in  not  decreeing 
the  property  in  controversy  to  the  heirs  of  Bailey  Inglish,  because  the 
same  was  for  the  benefit  of  a  public  charity,  and  said  charity  so  desig- 
nated is  too  indefinite  and  uncertain  to  be  legal  or  binding  upon  the 
donor. 

The  solution  of  the  question  respecting  the  validity  of  bequest  by 
will  and  other  conveyances  of  property  for  charitable  purposes,  has  usu- 
ally been  fraught  with  difficulty  and  has  resulted  in  the  expression  of  a 
contrariety  of  opinion  and  conflict  in  the  authorities  upon  the  subject. 
However,  it  seems  to  be  settled  that  courts  of  equity,  where  not  pro- 
hibited by  statute,  exercise  an  original  and  inherent  jurisdiction  in 
equity  over  charities,  and  apply  to  them  the  rules  of  equity,  together 
with  such  other  rules  applicable  to  charity  uses  as  courts  of  equity  may 
exercise  under  the  constitutions  and  laws  of  the  several  States.  In  the 
exercise  of  this  jurisdiction,  if  it  appears  that  the  donor  has  made  a 
gift  in  trust  for  a  particular  charitable  purpose  and  appoints  no  trustee, 
or  the  trustee  appointed  by  him  is  incapable  of  taking  the  gift  and  ad- 
ministering the  trust,  or  if  trustees  are  named  or  appointed  who  are 
not  in  esse,  but  are  to  come  into  existence  thereafter,  as  by  an  act  of  ' 
incorporation,  courts  of  equity  can  establish  the  charity;  for  a  legal  and 
valid  trust  will  not  be  allowed  by  such  courts  to  fail  for  the  want  of 
a  trustee.  So,  too,  where  the  execution  of  the  trust  is  to  be  by  a  trustee, 
with  the  objects  thereof  pointed  out,  the  court  will  take  the  administra- 
tion of  the  trust,  and  in  the  strict  discharge  of  their  judicial  duty  may 
apply  a  fund  devoted  to  a  particular  charity  to  a  cognate  purpose  to 
prevent  a  failure  of  justice  and  to  carry  into  effect  the  intention  of  the 
donor  as  manifested  by  the  written  instrument  when  such  intention 
can  be  discovered  with  reasonable  probability.    In  such  cases  it  becomes 
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the  duty  of  the  court  to  construe  the  written  instrument  in  order  to 
ascertain  the  intention  of  the  parties  thereto  and  to  carry  such  intention 
into  effect  as  near  as  may  be,  when  it  can  be  done  consistently  with 
the  law  of  the  land.  And  it  is  even  said  that  "if  the  purposes  of  a 
charity  named  in  a  will  fail,  and  there  are  no  objects  to  which  to  apply 
the  funds,  the  court  must  read  the  whole  will  in  order  to  determine 
whether  the  charitable  intention  of  the  testator  has  come  to  an  end,  and. 
that  the  fund  must  revert  to  the  heir  or  personal  representative;  or 
whether  a  probable  intention  can  be  gathered  from  the  instrument  that 
in  the  event  which  has  happened,  the  donor  intended  that  his  gift  should 
be  applied  cy  pres  the  original  purpose.*^  (Attorney  Gen'l  v.  Pyle, 
1  Atkyns  Chan.  Sep.,  435;  Perry  on  Trust,  2  col.,  sees.  723,  724; 
Jackson  v.  Phillips,  14  Allen,  574.) 

Again,  a  fund  given  to  trustees  for  a  specified  charitable  purpose 
lawful  and  valid  at  the  death  of  the  testator  or  donor,  if  no  intention  is 
expressed  to  limit  it  to  a  particular  institution  or  mode  of  application, 
and  afterwards  the  scheme  becomes  impracticable,  having  once  vested  as 
a  charity,  is  to  be  applied  by  a  court  of  chancery,  in  the  exercise  of  its 
jurisdiction  in  equity,  as  near  the  donor^s  particular  intention  as  possi- 
ble. This  jurisdiction  is  not  founded  in  this  country  on  the  statute  of 
43  Elizabeth,  but  upon  the  common  law;  and  yet  we  understand  that 
the  application  of  the  cy  pres  doctrine  in  the  exercise  of  a  general  equity 
jurisdiction  is  favored  here.  (Vidal  v.  Girard,  2  How.  (U.  S.),  128; 
Perin  v.  Carey,.  24  How.  (U.  S.),  465;  Burbank  v.  Whitney,  24  Pick., 
146;  Preacher*s  Aid  Assn.  v.  Bich,  45  Me.,  552;  Chambers  v.  City  of 
St  Louis,  29  Mo.,  543.) 

Applying  the  foregoing  rule  and  principles  to  the  facts  of  this  case, 
we  think  the  judgment  of  the  court  below  should  be  affinned.  It 
may  be  conceded  that  the  particular  object  of  the  donor  in  making  the 
gift  of  the  land  involved  in  this  controversy,  was  to  assist  in  the 
establishment  and  maintenance  thereon  of  a  school  for  the  education 
of  the  female  children  of  the  city  of  Bonham,  but  there  is  no  pretense, 
and  it  is  not  a  fact,  that  by  the  terms  of  the  conveyance  creating  the 
donation,  an  intention  to  limit  and  restrict  its  use  to  the  education 
of  thrf  female  children  of  said  city  exclusively,  is  expressed.  Without 
such  expressed  intention,  the  scheme  or  purpose  of  maintaining  a 
separate  school  for  females  having  become  impracticable,  and  the  trus- 
tee appointed  to  administer  the  trust  being  wholly  unable  to  do  so,  it 
became  the  duty  of  the  District  Court,  as  a  court  of  equity,  to  take  the 
administration  thereof,  appoint  a  substitute  trustee,  and  direct  that 
such  use  of  the  property  donated  be  made  as  will  most  nearly  conform 
to  the  particular  or  specified  intention  of  the  donor  to  the  end  that 
a  total  failure  of  the  trust  should  not  ensue.  That  it  had  become 
impracticable  to  use  the  property  for  the  education  of  the  female  chil- 
dren of  the  city  of  Bonham  exclusively,  and  that  the  Masonic  Lodge, 
to  which  the  administration  of  the  trust  had  been  confided,  was  in- 
capable, because  of  its  inability  to  raise  funds  for  the  purpose  and  the 
changed  conditions  affecting  the  methods  and  means  of  conducting 
and  maintaining  schools  in  this  State,  is  placed  beyond  controversy  by 
the  undisputed  evidence  and  conclusions  of  the  tnal  court.  The  trustee 
lodge  is  a  fraternal  organization  which  it  seems  has  no  authority  to 
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raise  funds,  except  for  the  purpose  of  its  creation.  The  school  building, 
which  had  been  erected  many  years  ago  upon  the  land,  is  badly  out  of 
repair,  the  bricks  in  it  breaking  and  the  walls  separating;  it  is  in  such  a 
general  dilapidated  and  unsafe  condition  further  use  of  it  would  en- 
danger the  lives  of  the  children.  The  lodge  has  no  funds  and  can 
raise  none  with  which  to  repair  the  building  and  further  donations 
for  that  purpose  can  not  be  secured  from  private  sources.  It  is  fur- 
ther shown  that  the  city  of  Bonham  had  adopted  the  free  school  system 
of  this  State,  and  since  such  adoption  it  was  practically  impossible 
to  procure  teachers  to  take  charge  of  the  land  and  the  improvements 
thereon,  in  their  dangerous  condition,  and  undertake  the  maintenance 
therein  of  a  private  female  school.  That  repeated  efforts  had  been 
made  to  maintain  such  school  there,  but  without  success.  The  said 
city  of  Bonham  and  its  board  of  school  trustees,  by  answers  filed  in 
this  suit,  not  only  signified  their  willingness  to  do  so,  but  agreed  that 
if  the  property  was  placed  under  their  control  to  repair  it  and  put  it 
in  suitable  condition  for,  and  use  it  in,  the  education  of  the  male 
and  female  children  of  said  city.  The  Masonic  Lodge  answered  that 
it  could  no  longer  maintain  a  female  school  on  said  premises  and 
prayed  to  be  relieved  of  the  trusteeship  conferred  upon  it  by  Bailey 
Inglish,  and  that  the  property  be  turned  over  to  the  school  trustees  of 
Bonham.  Under  these  circumstances  it  occurs  to  us  that  the  trial  court, 
in  the  exercise  of  its  jurisdiction  in  equity;  did  but  its  plain  and  im- 
perative duty  in  rendering  the  decree  from  which  this  appeal  is  prose- 
cuted. That  the  facts  called  for  the  appointment  of  a  new  trustee 
and  the  formulation  of  a  scheme  by  the  court  to  carry  out  the  general 
intent  of  the  donor,  Inglish,  and  thereby  prevent  a  failure  of  the 
charity,  seems  clear.  That  the  scheme  adopted  was  a  wise  one  and  con- 
formed as  near  as  possible  to  the  specified  intention  of  the  said  donor 
does  not  admit  of  a  doubt.  This  particular  intention  was  to  establish 
and  maintain  within  the  limits  of  the  city  of  Bonham  a  female 
school.  The  scheme  or  plan  suggested  by  the  city  of  Bonham  and  its 
board  of  school  trustees,  and  adopted  by  the  court,  effectuates,  or  makes 
reasonably  sure  the  accomplishment  of  that  purpose  although,  male 
children  may  be  taught  in  the  same  building  erected  upon  said  land. 
As  said  before,  no  intention  is  expressed  to  limit  the  use  of  the  donation 
to  a  school  for  female  children  alone,  and  it  is  not  believed  that  the 
authorization  of  a  mixed  school  by  the  judgment  of  the  court,  if  nec- 
essary, as  it  was,  to  prevent  the  loss  of  the  charity  to  the  beneficiaries, 
was  such  a  diversion  of  the  gift  as  deprived  the  court  of  the  power  to 
make  it.  Touching  the  right  to  have  the  property  used  by  the  benefi- 
ciaries under  the  management  of  the  city  of  Bonham,  as  well  perhaps 
upon  other  points  raised,  the  case  of  Pierce  v.  Weaver,  65  Texas,  44, 
is  perhaps  in  point.  In  that  case  the  donation  was  made  for  the 
purpose  of  maintaining  a  school  for  the  education  of  the  white  youths 
of  Hopkins  County.  In  construing  the  trust  Judge  Stayton  said: 
*^e  see  no  reason  to  doubt  that  the  property  under  the  terms  of  the 
donation  might  be  used  for  a  public  free  school  under  the  general 
provisions  of  the  law,  nor  do  we  see  reason  to  doubt  that  it  may  be  used 
by  the  beneficiaries  under  the  management  of  the  city,  if  it  elect  to 
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manage  the  public  free  schools  therein  under  the  laws  and  section  10, 
article  11  of  the  Constitution."  As  said  by  the  counsel  for  appellees, 
in  the  case  at  bar,  the  beneficiaries  of  the  trust  are  plaintiffs  and  seek 
to  secure  the  benefit  of  the  donation  here  made  in  the  only  way  that 
is  available  to  them. 

The  contention  of  appellant,  to  the  effect  that  the  original  donation 
was  void  because  the  same  was  made  "for  the  benefit  of  a  public  charity 
and  said  charity  is  too  indefinite  and  uncertain  to  be  administered  by 
a  court,"  is  not  supported  by  the  record  and  should  not  be  sustained. 
The  beneficiaries  of  the  charity  are  distinctly  named  in  the  instrument 
by  which  the  donation  was  made;  a  trustee  was  appointed  to  carry  out 
the  intention  of  the  donor  and  the  uses  and  purposes  to  which  the  gift 
was  to  be  applied  is  clearly  and  definitely  stated.  Carleton  v.  Roberts,  1 
Posey  Unreported  Cases,  587.  A  very  different  state  of  facts  existed 
in  the  case  of  Nolte  v.  Meyer,  79  Texas,  351,  cited  by  appellant  in 
support  of  this  contention.    The  judgment  is  affirmed. 

Affirmed^ 

Writ  of  error  refused. 


St.  Louis  Southwestern  Railway  Company  v.  Arkansas  &  Thxas 

Grain  Company. 

Decided  February  24,  1906. 

1. — State  Begrulation  of  Commeroe. 

A  State  statute  providing  the  terms  upon  which  warehousemen,  commission 
merchants  or  common  carriers  may  sell  goods,  merchandise  or  other  property 
not  claimed  or*  received  by  the  owner  or  consignee,  does  not  encroach  upon  the 
power  conferred  on  Congress  to  regulate  commerce  among  the  several  States. 
The  commercial  power  of  Congress  is  exclusive  of  State  authority  only  where 
the  subjects  upon  which  it  is  exerted  are  national  in  their  character  and  admit 
and  require  uniformity  of  regulation  affecting  alike  all  the  States.  When  the 
subjects  within  that  power  are  local  in  their  nature,  or  constitute  mere  aids  to 
commerce,  the  States  may  act  until  Congress  intervenes  and  supersede^  their 
action. 

2. — Same — ^Pleading. 

Because  defendant  failed  to  plead  that  the  shipment  was  an  interstate  ship- 
ment it  can  not  make  thid  contention  on  appeal  for  the  first  time. 

3. — ^Unclaimed  Freight — Statutory  ProYlsions. 

Where  a  statute  prescribes  a  course  to  be  pursued  by  a  common  carrier 
where  freight  is  unclaimed,  the  common  law  is  thereby  superseded,  and  a  failure 
to  follow  the  provisions  of  the  statute  will  render  the  carrier  liable  for  the 
value  of  the  freight. 

4. — ^Evidence. 

A  witness  testified  that  the  corn  in  question  was  classed  as  "No.  2  corn," 
and  that  he  had  sold  a  part  of  the  same  carload  to  other  parties  as  No.  2  com, 
and  no  complaint  was  ever  made  by  any  of  the  purchasers.  The  issue  being 
sharply  drawn  as  to  the  class  or  quality  of  the  corn,  the  evidence  was  material, 
and  was  not  hearsay. 

Appeal  from  the  District  Court  of  Bowie  County.    Tried  below  be- 
fore Hon.  P.  A.  Tnmer. 
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8.  H.  West,  and  Olass,  Estes  &  King,  for  appellant. — The  shipment 
of  the  corn  in  question  being  from  Texarkana,  Texas,  to  Camden, 
Arkansas,  was  an  interstate  one;  and  the  statute  of  the  State  of  Arkan- 
sas providing  for  the  sale  of  goods  that  have  remained  in  the  possession 
of  a  common  carrier  for  six  months  could  not  be  applied  to  and  govern 
such  a  shipment,  and  if  goods  so  shipped  were  perishmg,  and  would, 
if  kept. for  six  months,  become  worthless,  the  railroad  company  had 
the  right,  and  it  was  its  duty  to  dispose  of  the  com  for  the  best  price 
obtainable,  where  both  the  consignor  and  consignee  refused  to  receive  it. 
Hanley  v.  Kansas  City  S.  By.,  187  U.  S.,  617;  Gloucester  Ferry  Co. 
V.  Pennsylvania,  114  U.  S.,  196;  Fargo  v.  Michigan,  121  U.  S.,  230; 
licisy  v.  Hardin,  135  U.  S.,  100;  Bhodes  v.  Iowa,  170  U.  S.,  412; 
Texas  &  Pac.  Ey.  v.  Eichmond,  94  Texas,  574;  Harman  v.  City  of 
Chicago,  147  IT.  S.,  404. 

The  carload  of  com  in  question  having  been  tendered  by  the  ap- 
pellant to  Bitchie  &  Company,  upon  condition  that  it  would  surrender 
the  bill  of  lading,  and  Bitchie  &  Company  having  refused  to  receive 
it,  and  the  appellee  and  consignor  also  having  refused  to  receive  the 
corn  or  give  any  directions  about  the  disposition  of  it,  and  the  grain 
being  liable  to  damage  and  waste,  appellant  had  the  right  to  sell  the 
same,  and  as  it  acted  in  good  faith  and  sold  the  same  for  the  best 
price  obtainable,  to  prevent  loss  to  the  appellee,  it  was  the  agent  of 
appellee,  and  not  liable  beyond  the  price  obtained  for  the  com.  Hull 
V.  Missouri  Pac.  By.,  60  Mo.  App.,  694;  American  Express  Co.  v. 
Smith,  31  Am.  Eep.,  561 ;  Steamboat  Keystone  v.  Moies,  28  Mo.,  243 ; 
Lesinsky  v.  Great  Western  Dispatch  Co.,  13  Mo.  App.,  575. 

Where  goods  are  shipped  from  one  State  to  another,  and  the  con- 
signee refused  to  receive  them  from  the  railroad  company;  and  the 
consignor  refuses  to  receive  them,  or  give  any  direction  about  their 
disposition,  and  said  goods  are  in  a  damaging  condition,  and  can  not 
be  kept  safely,  it  is  tiie  right  and  the  duty  of  the  railroad  company 
to  dispose  of  them  for  the  highest  price  obtainable,  if  it  is  necessary 
to  prevent  their  waste  or  deterioration  in  value.  And  if  it  acts  in 
good  faith  and  sells  the  property  for  the  highest  price  obtainable,  it 
will  be  considered  the  agent  of  the  consignor  or  owner  of  the  goods, 
and  liable,  to  him,  only  for  the  price  obtained  from  such  sale.  Hull  v. 
Missouri  Pac.  By.,  60  Mo.  App.,  594;  American  Ex.  Co.  v.  Smith, 
31  Am.  Bep.,  661;  Steamboat  Keystone  v.  Moies,  28  Mo.,  243;  Lesinsky 
V.  Great  Western  Dispatch  Co.,  13  Mo.  App.,  575;  Missouri,  K.  &  T. 
By.  V.  Bogers,  91  Texas,  52. 

It  was  error  to  admit  testimony  as  to  what  disposition  was  made 
of  the  balance  of  the  same  lot  of  com,  out  of  which  the  diipment 
to  Bitchie  &  Co.  was  made,  because  that  was  immaterial;  and  it  was 
error  to  admit  testimony  that  said  balance  of  said  lot  of  com  was 
sold  to  the  retail  dealers  in  Texarkana  as  No.  2  com,  and  that  they 
failed  to  make  any  complaint,  a  disputed  issue  being  as  to  whether 
or  not  the  com  shipped  to  Bitchie  &  Co.  was  No.  2  com,  because 
said  testimony  was  immaterial,  irrelevant  and  hearsay.  Bankin  v. 
Bell,  85  Texas,  32;  Gulf,  C.  &  S.  P.  By.  v.  Bowland,  82  Texas,  166; 
Boss  V.  Kommmpf,  64  Texas,  390. 
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Chas.  8.  Todd,  for  appellee. — The  court  did  not  err  in  its  charge 
in  telling  the  jury  that  "the  railroad  company  having  sold  the  car 
of  corn  in  violation  of  the  statute  of  the  State  of  Arkansas,  tiie 
sale  was  illegally  made  and  operated  a  conversion  of  said  com  by  the 
railroad  company  which  rendered  it  liable  to  plaintiff.'^  Sayles'  Bev. 
Stats.,  art.  3258;  same,  final  title,  sec.  3;  Gulf,  C.  &  S.  F.  By.  Co.  v. 
North  Texas  Grain  Co.,  74  S.  W.  Eep.,  667. 

BOOKHOTTT,  Associate  Justice. — Appellee  brought  this  suit  in 
the  District  Court  on  September  9,  1903,  there  being  two  separate 
causes  of  action  set  up  in  its  petition.  The  second  count  or  cause  of 
action  was  abandoned  on  the  trial,  and  will  not  be  further  referred 
to. 

The  cause  of  action  upon  which  a  recovery  was  had,  is  alleged 
in  its  petition,  as  follows:  That  on  the  lOtti  day  of  July,  1903, 
the  appellee  delivered  to  appellant  a  carload  of  corn  to  be  transported 
from  Texarkana  to  Camden,  the  latter  place  being  situated  in  Arkansas ; 
that  the  com  was  consigned  to  shipper's  order,  notify  Bitchie  &  Com- 
pany, and  had  been  sold  to  Bitchie  &  Company  for  $519.16  (five 
hundred  and  nineteen  dollars  and  sixteen  cents)  to  be  paid  for  before 
delivery  by  appellant.  That  appellee  drew  a  draft  on  Bitchie  &  Com- 
pany for  five  hundred  and  nineteen  dollars  and  sixteen  cents  ($519.16) 
and  attached  the  same  to  the  bill  of  lading  and  deposited  the  same 
in  the  bank  for  collection,  and  that  Bitchie  &  Company  failed  to 
pay  same  and  failed  to  obtain  possession  of  said  bill  of  lading; 
but  that  notwithstanding  said  failure  by  Bitchie  &  Company  to  pay 
said  draft  and  take  up  said  bill  of  lading,  the  appellant  wrongfully 
and  without  authority  delivered  said  com  to  Bitchie  &  Company  and 
wrongfully  and  unlawfully  converted  said  com  to  appellant's  own 
use;  that  appellant  negligently  and  unreasonably  delayed  transportation 
of  said  com  after  receipt  by  it,  and  if  the  same  was  in  a  damaged 
condition  when  delivered  to  Bitchie  &  Company  such  damage  was  caused 
by  the  delay  and  negligence  of  defendant  in  failing  to  transport  same 
with  proper  dispatch. 

The  defendant  answered  first  by  general  denial,  and  further  answered 
specially  that  on  the  10th  day  of  July,  1903,  it  received  the  carload  of 
com  consigned  to  shipper's  order,  notify  Bitchie  &  Company,  and 
within  a  reasonable  time  it  carried  said  car  of  corn  to  Camden,  and 
notified  Bitchie  &  Company  of  the  arrival  of  said  com.  That  Bitchie 
&  Company,  or  some  one  of  them,  without  the  knowledge  or  consent 
of  appellant,  opened  the  door  of  the  car  and  took  out  a  sample  of  the 
com,  and  then  notified  appellant  that  it  would  not  take  the  corn  be- 
cause of  its  being  in  a  rotten  and  bad  condition ;  that  the  appellant 
then  notified  appellee  that  Bitchie  &  Company  had  refused  to  receive 
and  take  said  com,  and  that  appellee  refused  to  make  any  dis- 
position of  it  or  give  any  directions  about  the  disposition  of  it. 
That  appellant  then  notified  appellee  that  unless  Bitchie  &  Company 
or  appellee  would  take  charge  of  the  com,  the  same  would  be  sold 
on  account  of  whom  it  might  concem.  That  appellee,  with  full 
knowledge  of  the  situation  and  the  fact  that  Bitchie  &  Company 
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would  not  receive  the  corn,  refused  to  make  any  disposition  of  it 
or  give  any  directions  about  what  should  be  done  with  it;  that  by 
reason  of  the  bad  condition  of  the  com^  it  was  rotting  and  damag- 
ed when  it  reached  Camden,  and  unless  some  disposition  was  promptly 
made  of  the  same  it  would  become  entirely  worthless;  and  for  the 
purpose  of  preventing  further  deterioration  and  waste,  and  to  prevent 
a  total  loss  of  the  com,  appellant  sold  the  same  for  the  highest  price 
obtainable,  and  tendered  to  appellee  the  sum  of  two  hundred  and 
ten  dollars  ($210),  the  amount  received  therefor;  and  that  it  acted 
as  the  agent  of  appellee  in  making  said  sale;  that  at  that  time  there 
was  no  statute  law  of  the  State  of  Arkansas  prescribing  or  regulating 
the  sale  of  perishable  goods  in  the  hands  of  railway  companies;  that 
the  only  law  on  the  subject  was  that  when  goods  had  remained  in 
the  possession  of  a  common  carrier  or  warehouseman  for  six  months, 
without  being  claimed,  they  could  be  advertised  and  sold.  It  was 
alleged  by  appellant  that  to  have  held  the  com  for  six  months  would 
have  rendered  it  entirely  worthless;  that  it  could  not  be  preserved, 
and  that  it  was  sold  to  the  best  advantage  possible,  and  that  it  is  there- 
fore responsible  to  the  plaintiff  only  for  the  amount  of  the  proceedij 
of  the  sale  of  the  corn,  which  amount  it  tendered  and  offered  to  pay. 

The  appellee  replied  by  supplemental  petition,  pleading  the  statute 
law  of  the  State  of  Arkansas,  which  provided  that  when  any  goods, 
merchandise  or  other  property  shall  have  been  received  by  any  ware- 
houseman, commission  merchant  or  common  carrier,  and  shall  not 
have  been  claimed  or  received  by  the  owner,  consignee  or  other  au- 
thorized person  for  the  period  of  six  months,  it  shall  be  lawful  for 
such  warehouseman,  commission  merchant  or  common  carrier  to  sell 
such  goods,  after  having  given  twenty  days  notice  of  the  time  of 
sale,  etc.  Also,  that  the  sale  of  the  corn  by  appellant  was  not  in 
conformity  with  said  statute,  and  was  therefore  illegal  and  void.  Ap- 
pellee also  denied  that  the  com  was  perishable  property,  or  in  danger 
of  total  loss. 

The  case  was  tried  on  March  4,  1905,  at  a  special  term  of  the 
District  Court,  and  judgment  rendered  in  favor  of  appellee  for  the 
sum  of  three  hundred  and  ninety-two  dollars  and  sixty-six  cents 
($392.66).     Defendant  perfected  an  appeal. 

1.  The  first  question  that  arises  is,  was  the  shipment  an  interstate 
shipment,  and  if  so,  does  the  statute  of  Arkansas,  providing  the 
terms  upon  which  warehousemen,  commission  merchants  or  common 
carriers  may  sell  goods,  merchandise  or  other  property  not  claimed 
or  received  by  the  owner  or  consignee,  apply? 

In  the  case  of  Hall  v.  DeCuir,  95  U.  S.,  487,  Chief  Justice  Waite, 
in  discussing  the  commerce  clause  of  the  Constitution,  uses  the  fol- 
lowing language:  "There  can  be  no  doubt  but  that  exclusive  power 
has  been  conferred  upon  Congress  in  respect  to  the  regulation  of  com- 
merce among  the  several  States.  The  difBculty  has  never  been  as  to 
the  existence  of  this  power,  but  as  to  what  is  to  be  deemed  an  encroach- 
ment upon  it;  for,  as  has  been  often  said,  legislation  may  in  a  great 
variety  of  ways  affect  commerce  and  persons  engaged  in  it  without 
constituting  a  regulation  of  it  within  the  meaning  of  the  Constitu- 
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tion.'  Sherlock  v.  Ailing,  93  U.  S.,  103;  State  Tax  on  Railway  Gross 
Receipts,  16  Wall.,  284.  Thus,  in  Munn  v.  Illinois,  94  U.  S.,  113, 
it  was  decided  that  a  State  might  regulate  the  charges  of  public  ware- 
houses, and  in  Chicago,  Burlington  &  Quincy  Railway  Co.  v.  Iowa, 
id.,  155,  of  railroads  situate  entirely  within  the  State,  even  though 
those  engaged  in  commerce  among  the  States  might  sometimes  use  the 
warehouses  or  the  railroads  in  the  prosecution  of  their  business.  So, 
too,  it  has  been  held  that  States  may  authorize  the  construction  of 
dams  and  bridges  across  navigable  streams  situate  entirely  within 
their  respective  jurisdictions.     Willson  v.  Blackbird  Creek  Marsh  Co., 

2  Pet,  245;  Pound  v.  Turck,  supra,  p.  459;  Gilman  v.  Philadelphia, 

3  Wall,  713.  The  same  is  true  of  turnpikes  and  ferries.  By  such 
statutes  the  States  regulate  as  a  matter  of  domestic  concern,  the  in- 
stmments  of  commerce  situated  wholly  within  their  own  jurisdictions, 
and  over  which  they  have  exclusive  governmental  control,  except  when 
employed  in  foreign  or  interstate  commerce.  As  they  can  only  be 
used  in  the  State,  their  regulation  for  all  purposes  may  properly  be 
assumed  by  the  State,  until  Congress  acts  in  reference  to  their  foreign 
or  interstate  relations.  When  Congress  does  act,  the  State  laws  are 
superseded  only  to  the  extent  that  they  affect  commerce  outside  the 
State  as  it  comes  within  the  State.  It  has  also  been  held  that  health 
and  inspection  laws  may  be  passed  by  the  States,  Gibbons  v.  Ogden, 
9  Wheat.,  1;  and  that  Congress  may  permit  the  States  to  regulate 
pilots  and  pilotage  until  it  shall  itself  legislate  upon  .tiie  subject,  Cooley 
V.  Board  of  Wardens,  etc.,  12  How.,  299." 

In  the  case  of  Main  v.  Grand  Trunk  Railway  Company,  142  TJ.  S., 
217,  it  was  held  that  a  statute  of  the  State  of  Maine  requiring  every 
corporation,  person  or  association  operating  a  railroad  within  the  State 
to  pay  an  annual  tax  for  the  privilege  of  exercising  its  franchises 
therein  to  be  determined  by  the  amount  of  gross  transportation  re- 
ceipts, and  further  providing  that,  when  applied  to  a  railroad  lying 
partly  without  the  State,  or  to  one  operated  as  part  of  a  line,  or 
system,  extending  beyond  the  State,  the  tax  should  be  equal  to  the 
proportion  of  the  gross  receipts  in  the  State,  to  be  ascertained  in  the 
manner  provided  by  the  statute,  does  not  conflict  with  the  Constitution 
of  the  United  States;  and  the  tax  thereby  imposed  upon  a  foreign 
corporation,  operating  a  line  of  railway  partly  within  and  partly  witti- 
out  the  State  is  one  within  the  province  of  the  State  to  levy. 

This  court  held  in  the  case  of  Missouri,  K.  &  T.  Rv.  Co.  v.  Nelson, 
87  S.  W.  Rep.,  706,  that  articles  4560f  and  4560h,'  of  the  Revised 
Statutes  of  1895,  making  railway  companies  liable  for  the  negligence 
of  a  servant  affecting  another  servant,  is  applicable  to  an  action  for 
the  death  of  a  railroad  engineer  owing  to  a  collision  between  two 
of  defendant's  trains,  although  the  trains  were  at  the  time  engaged 
in  interstate  traffic,  and  that  such  application  of  the  statute  was  not 
violative  of  the  commerce  clause  of  the  federal  Constitution. 

The  commercial  power  of  Congress  is  exclusive  of  the  State  authority, 
only  when  the  subjects  upon  which  it  is  exerted  are  national  in  their 
character  and  admit  and  require  uniformity  of  regulations  aflFecting 
Vol.  XUI.  Civil— 9. 
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alike  all  the  States,  and  that  when  the  subjects  within  that  power 
are  local  in  their  nature  or  operation,  or  constitute  mere  aids  to  com- 
merce, the  State  may  provide  for  their  regulation  and  management, 
until  Congress  intervenes  and  supersedes  their  action.  Cardwell  v. 
American  Bridge  Co.,  113  IJ.  S.,  205. 

Congress  has  not  passed  any  law,  or  made  any  regulation,  as  to 
the  dispositon  of  freight  shipped  from  a  point  without  a  State  to 
a  consignee  within  a  State  and  which  such  consignee  declines  to  re- 
ceive, and  the  owner  and  shipper  refuses  to  give  directions  as  to  its 
disposition,  or  to  have  anything  to  do  with  it. 

The  State  of  Arkansas  has  taken  action  and  by  statute  provided 
that,  "when  any  goods,  merchandise  or  other  property  shall  have  been 
received  by  any  warehouseman,  commission  merchant  or  common  car- 
rier and  shall  not  be  claimed  or  received  by  the  owner,  consignee  or 
other  authorized  person  for  the  period  of  six  months  from  the  time 
the  same  shall  have  been  called  for,  it  shall  be  lawful  for  such  ware- 
houseman, commission  merchant  or  common  carrier  to  sell  such  goods, 
merchandise  or  other  property  to  the  highest  bidder  for  cash,  first 
having  given  twenty  days  notice  of  the  time  and  place  of  sale  to  the 
owner  or  consignor,  when  known,  and  by  advertisement  by  two  in- 
sertions in  the  daily  or  weekly  newspaper  published  in  the  county 
where  such  sale  is  to  take  place,  the  proceeds  of  such  sale  to  be 
applied  to  the  payment  of  freight,  storage  and  charges  due  and  the 
cost  of  advertising  and  .making  said  sale,  and  if  any  surplus  is  left 
after  paying  freight,  storage,  cost  of  advertising  and  all  other  just 
and  reasonable  charges,  the  same  shall  be  paid  over  to  the  original 
owner  of  said  property  at  any  time  thereafter,  upon  demand  being  made 
therefor.  Bailroad  companies  shall  not  charge  storage  for  the  first 
forty-eight  hours,  nor  more  than  five  cents  per  day  after  the  first  fort}'- 
eight  hours  on  baggage  not  exceeding  one  hundred  and  fifty  pounds.  A 
record  of  such  sale  shall  be  kept  which  shall  be  open  to  the  inspection 
of  all  parties  interested  therein.^* 

The  contention  of  appellant  is  that  this  statute  can  not  be  applied 
in  this  case,  for  the  corn  was  .an  interstate  shipment.  In  our  opinion, 
the  fact  that  the  corn  was  shipped  from  a  point  outside  of  Arkansas, 
if  it  be  a  fact,  to  a  consignee  within  that  State,  furnishes  no  reason 
why  this  statute  does  not  apply.  The  statute  is  general  in  its  nature 
and  applies  in  all  cases  where  goods,  merchandise,  or  other  property 
has  been  received  by  any  warehouseman,  commission  merchant,  or 
common  carrier  and  which  the  owner  or  consignee  or  any  other  au- 
thorized person  refuses  to  claim  or  receive,  and  does  not  violate  the 
commerce  clause  of  the  federal  Constitution. 

Again,  will  appellant  be  permitted  to  contend  in  this  court  that  the 
shipment  was  interstate  commerce?  The  petition  does  not  show  an 
interstate  shipment.  The  answer  nowhere  alleges  an  interstate  ship- 
ment, but  pleads  that  the  property  was  perishable,  that  there  was  no 
statute  in  Arkansas,  and  was  sold  by  defendant  lawfully.  Plaintiif  by 
supplemental  petition  pleaded  the  statute  of  Arkansas  regulating  sale 
by  common  carriers  and  warehousemen  of  property  in  their  hands, 
and  noncompliance  by  defendant  with  said  statute.    This  pleading  dis- 
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tinctly  treated  the  shipment  as  a  local  and  not  an  interstate  shipment. 
Defendant  made  no  reply  by  supplemental  answer,  not  even  a  denial 
nor  suggestion  that  the  shipment  was  an  interstate  shipment  or  raising 
the  issue  of  applicability  of  the  Arkansas  statute  pleaded  by  plaintiflF. 

There  was  testimony  that  the  corn  was  loaded  in  the  car  at  the 
grain  company's  warehouse  in  Texarkana,  Texas,  in  the  southwestern 
part  of  the  town.  The  bill  of  lading  was  introduced  in  evidence, 
as  shown  by  the  statement  of  facts,  but  for  some  reason,  probably 
through  inadvertence,  is  not  copied  therein.  The  record  fails  to 
show  whether  the  bill  of  lading  was  from  Texarkana,  Texas,  or  Texar- 
kana^  Arkansas. 

The  com  was  transported  to  Camden,  Arkansas,  and  there  tendered 
the  consignees.  They  refused  to  accept  or  receive  it.  The  shippers 
were  then  notified  of  such  refusal  and  they  refused  to  give  instructions 
as  to  its  disposition,  or  have  anything  to  do  with  it.  We  are  of  the 
opinion  that  under  the  facts  stated  the  appellant  will  not  be  heard 
to  raise  the  issue  in  this  court,  for  the  first  time,  that  the  shipment 
was  interstate  commerce.  But  if  originally  interstate  commerce  it 
would  seem  that  since  the  shipment  had  been  consummated  and  both 
the  owners  and  shippers,  as  well  as  the  consignees  had  refused  to  re- 
ceive the  goods  and  the  railroad  thereupon  unloaded  the  same  in  its 
warehouse  the  property  thereby  ceased  to  be  interstate  commerce. 

2.  It  is  contended  that  the  trial  court  erred  in  refusing  the  following 
special  charge,  requested  by  appellant:  "If  you  believe  defendant 
transported  said  car  of  com  to  Camden,  and  tendered  same  to  Bitchie 
&  Co.,  and  said  Bitchie  &  Co.  refused  to  receive  it;  and  that  the  de- 
fendant notified  the  Arkansas  &  Texas  Grain  Co.  of  such  refusal, 
and  that  unless  said  com  was  taken  and  accepted  by  Bitchie  &  Co., 
the  defendant  would  sell  the  same;  and  that  if  you  further  believe  from 
the  evidence  that  the  plaintiff  refused  to  have  anything  to  do  with, 
and  refused  to  give  any  directions  about  the  disposition  of  said  com, 
and  that  said  com  was  in  such  condition  that  it  would  depreciate  in 
value  and  become  worthless  in  value  from  that  date,  and  that  the 
agent  of  the  defendant  sold  the  same  for  the  highest  value,  at  that 
time,  and  that  in  so  doing  he  acted  in  good  faith,  and  with  ordinary 
care,  and  such  care  as  an  ordinarily  careful  and  prudent  person  would 
have  acted,  under  the  circumstances,  then  the  plaintiff  would  only  be 
entitled  to  recover  the  price  for  which  the  said  corn  was  so  sold.'' 

The  evidence  showed  that  said  car  of  corn  was  tendered  to  Bitchie 
&  Company  by  the  defendant  on  July  14,  1903,  and  it  tried  to  induce 
Bitchie  &  Company  to  accept  the  same,  which  they  refused  to  do; 
that  it  then  notified  the  plaintiff  that  unless  some  disposition  was  made 
of  the  com,  it  would  sell  the  same,  and  plaintiff  refused  to  have  any- 
thing to  do  with  it;  that  after  keeping  the  corn  twenty  days,  the  agent 
of  the  defendant  sold  it  for  the  highest  price  he  could  get  offered  for 
it  in  Camden. 

Under  the  statute  of  Arkansas,  above  quoted,  the  railway  company 
was  authorized  to  sell  the  com  upon  the  refusal  of  Bitchie  &  Company 
to  receive  the  same,  and  the  failure  of  the  appellee  to  give  instructions 
as  to  its  disposition,  but  in  making  such  sale  it  was  its  duty  to  comply 
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with  the  stipulations  of  the  statute.  This  it  failed  to  do  and  the  sale 
must  be  held  illegal.  But  it  is  insisted  that  the  sale  was  made  in 
compliance  with  the  common  law  and  was  fairly  made.  This  is  no 
answer  to  its  failure  to  follow  the  provisions  of  the  statute,  for  the 
effect  of  the  statute  was  to  supersede  the  common  law  in  respect  to 
the  manner  of  selling.  (Gulf,  C.  &  S.  F.  By.  Co.  v.  North  Texas 
Grain  Company,  74  S.  W.  Bep.,  567.) 

Again,  it  is  insisted  that  the  statute  does  not  apply  to  perishable 
property  and  the  com  was  in  a  perishable  condition.  The  statute  is 
general  and  does  not  in  terms  except  perishable  property  from  its  pro- 
visions. The  evidence  does  not  show  that  the  com  was  perishable.  It 
was  moldy  and  in  a  damaged  condition.  But  the  evidence  does  not 
show  that  it  would  have  continued  to  deteriorate  in  quality  or,  as  ap- 
pellant contends,  would  have  become  worthless  by  the  time  a  sale  could 
have  been  made  under  the  statute.  The  sale  not  having  been  made  in 
accordance  with  the  statute  it  was  illegal  and  the  appellant  became 
liable  for  a  conversion  of  the  com. 

3.  Floyd  Thompson,  a  witness  for  plaintiff  and  in  his  own  behalf, 
testified  that  the  car  of  corn  shipped  to  Bitchie  &  Company  and  which 
is  involved  in  this  suit,  was  a  part  of  a  car  of  sixty  thousand  pounds 
of  corn  which  he  received  in  bulk  on  July  10,  and  unloaded  in  his 
place  of  business  in  bulk  on  same  day,  sacked  and  reshipped  about 
40,000  pounds  of  the  same  com  to  said  Bitchie  &  Company  on  same 
day,  and  that  it  was  all  No.  2  corn.  Witness  was  then  asked  by  plain- 
tiff's attorney  to  state  what  was  done  with  the  balance  of  the  60,000 
pounds.  Defendant  objected  to  the  answer  to  this  question  and  the 
question,  because  it  was  immaterial,  irrelevant,  hearsay  and  not  binding 
on  the  defendant.  The  objection  was  overruled  and  defendant  excepted, 
and  the  witness  testified  that  he  sold  the  balance  of  said  60,000  pounds 
of  said  corn  to  the  retail  dealers  in  Texarkana  as  No.  2  com.  That 
he  sold  and  delivered  the  same  to  them  as  No.  2  com,  and  no  complaint 
was  ever  made  by  any  of  the  purchasers  of  the  same. 

The  issue  was  sharply  drawn  as  to  whether  the  corn  was  No.  2 
mixed  corn  when  loaded  at  Texarkana  about  July  10.  Thompson  had 
testified  that  it  was  No.  2  mixed  corn,  when  so  loaded  by  him,  Bitchie 
and  others  testified  that  it  was  damaged  and  some  part  of  it  rotten  when 
sampled  at  Camden  on  July  14,  1903.  The  objection  of  immateriality 
and  irrelevancy  is  therefore  not  well  taken.  Nor  do  we  think  it  was 
hearsay.  The  witness  simply  stated  a  fact  within  his  own  knowledge; 
that  he  did  sell  it  in  the  course  of  trade  as  No.  2  com,  not  at  retail, 
but  to  retail  dealers,  and  no  complaint  was  ever  made.  These  are  facts 
and  not  declarations  of  third  persons.  Again,  it  would  seem  that  the 
jury  were  not  influenced  by  this  evidence.  Had  the  jury  believed 
Thompson's  testimony  they  should  have  found  for  the  full  amount 
sued  for,  $519.16  and  interest.  This  they  did  not  do,  but  instead 
found  for  $392.66.  They  must  have  found  the  corn  was  not  sound  No. 
2  mixed  corn  when  shipped. 

Finding  no  reversible  error  in  the  record  the  judgment  is  affirmed. 

Afftrmed. 

Application  for  writ  of  error  dismissed. 
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MissouBi,  Kansas  &  Texas  Railway  Company  op  Texas  v.  John 

W.  Hagan. 

Decided  February  24,  1906. 

1. — ^Def  eetlTe  Track — ^Degree  of  Care. 

Defendant  asked  the  court  to  charge  the  jury  that  if  they  believed  from 
all  the  facts  and  circumstances  in  evidence  that  a  man  of  ordinary  care  and 
prudence  would  have  reasonably  believed  that  the  rail  alleged  to  have  been 
defective  was  reasonably  safe  for  use  in  the  track,  etc.  Held,  properly  refused. 
It  was  the  duty  of  the  men  employed  by  defendant  to  inspect  the  track,  to  use 
ordinary  care  to  discover  any  defects  therein,  and  if  such  inspectors  failed  in 
their  duty  the  defendant  would  be  liable. 

S. — ^Proof  Keoessary  to  Beoovery — Charge. 

Special  charge  considered,  and  held  to  impose  a  greater  burden  on  plaintiff 
than  the  law  requires. 

8. — Surgical  Operation — Consequent  Buffering. 

At  the  request  of  plaintiff  the  court  gave  the  following  charge:  "If  you 
find  that  a  man  of  ordinary  care  would  have  submitted  to  a  surgical  operation, 
then  in  estimating  plaintiff's  damages  you  will  take  into  consideration  the 
added  physical  and  mental  suffering,  if  any,  he  would  suffer  on  account  of 
such  operation,  and  if  you  find  that  such  operation  would  be  attended  with 
danger  and  with  uncertainty  as  to  whether  or  not  a  cure  would  be  effected, 
then  you  will  consider  that  also."  Held,  proper  under  the  facts  and  charges 
already  given. 

Appeal  from  the  District  Court  of  Hunt  County.  Tried  below  before 
Hon.  R.  L.  Porter. 

T.  S.  Miller  and  Perkins  &  Craddoch,  for  appellant.^That  the  court 
erred  in  refusing  to  give  the  special  charges  requested  bv  defendant, 
cited:    St.  Louis  S.  W.  Ry.  Co.  v.  Hall,  85  S.  W.  Rep.,  786.' 

That  the  evidence  fails  to  show  any  negligence  on  the  part  of  de- 
fendant:   Texas  &  P.  Ry.  Co.  v.  Buckalew,  34  S.  W.  Rep.,  166. 

Totes  £  Carpenter,  for  appellee. 

BOOKHOTTT,  Associate  Justice. — This  is  an  action  for  damages 
for  personal  injuries  to  the  appellee,  alleged  to  have  been  sustained  by 
him  April  10,  1904,  while  in  the  performance  of  his  duty  as  a  switch- 
man in  the  service  of  the  appellant  on  account  of  the  derailment  of  an 
engine  upon  which  he  was  riding  in  the  course  of  his  duties,  caused  by 
the  breaking  of  a  rail  in  the  track. 

Trial  was  had  before  a  jury  March  23,  1905,  resulting  in  a  verdict 
for  the  appellee  for  three  thousand  dollars.  The  appellant^s  motion  for 
a  new  trial  was  overruled,  and  notice  of  appeal  duly  given;  and  appeal 
was  duly  perfected. 

The  appellee  alleged  that  he  was  a  member  of  a  switching  crew  at 
the  time  of  the  accident,  at  work  in  what  was  known  as  the  West  Yards 
of  the  appellant  in  Greenville,  in  which  there  was  a  track  known  as 
the  east  lead;  that  one  of  the  rails  in  this  lead  had  a  flaw  therein;  or 
was  partially  or  wholly  broken  in  two,  or  had  such  a  flaw  and  was  also 
broken  paiiially  or  wholly,  and  that  such  flaw  or  partial  or  whole  break 
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rendered  the  rail  defective  and  unsafe  for  use  in  the  track;  that  on 
the  occasion  of  the  accident  he  was  upon  a  switch  engine  which  ran 
upon  the  said  track,  and  because  of  the  rail  having  been  theretofore 
broken,  or  by  reason  of  its  breaking  under  the  weight  of  the  engine,  on 
account  of  the  flaw  or  partial  break  therein,  the  engine  was  thrown 
from  the  track  and  wrecked,  and  that  appellee  was  thrown  or  necessarily 
caused  to  jump  from  the  engine  to  the  ground,  striking  the  ground  or 
against  some  part  of  the  engine  or  some  other  object,  whereby  his  leg 
and  back  and  the  walls  of  his  abdomen  were  bruised,  wrenched  and 
strained,  producing  a  severe  and  dangerous  hernia  in  the  right  wall  of 
the  abdomen. 

The  defenses  were  general  and  special  demurrers,  a  general  denial, 
a  plea  of  contributory  negligence  in  general  terms,  and  assumed  risk; 
under  the  latter  defense  it  being  specifically  alleged  that  if  the  rail  was 
defective,  that  the  appellant  had  used  due  and  proper  care  to  discover 
the  same,  and  did  not  know  of  the  defect,  if  tiiere  was  any  therein; 
that  rails  in  the  track  do  sometimes,  notwithstanding  due  care,  as  the 
result  of  engines  and  cars  passing  over  them,  break,  and  that  appellee 
knew  that  fact,  and  assumed  the  risk  of  the  same  breaking  at  the  time 
and  place  of  the  accident. 

The  West  Yards  of  the  appellant  are  situated  about  a  mile  south- 
west from  its  depot  in  the  city  of  Greenville,  and  are  connected  with 
what  are  known  as  its  city  yards,  situated  near  the  depot,  by  the  main 
track  leading  out  toward  Dallas  and  McKinney.  The  east  end  of  the 
West  Yards  proper  is  near  what  is  known  as  Wellington  Street,  which 
runs  north  and  south,  from  a  point  near  which  there  is  connected  with 
the  main  track,  which  runs  east  and  west,  what  is  known  as  the  lead 
track,  running  from  the  main  line,  in  a  southwesterly  direction,  and 
with  which  the  various  side  tracks  constituting  the  yards,  of  which  there 
are  a  number,  connect ;  so  that  in  going  from  the  city  to  the  West  Yards 
with  the  intention  of  going  on  any  particular  side  track  in  the  yards, 
it  became  necessary  to  leave  the  main  track  at  the  point  where  this 
'Qead^^  connected  with  it,  and  being  thus  once  upon  the  lead,  the  engine 
or  cars  could  be  carried  upon  either  one  of  the  side  tracks  by  throwing 
the  proper  switch  connecting  such  side  track  with  tte  lead.  At  the 
time  of  the  accident  the  appellee,  with  the  other  members  of  the  switch 
crew,  at  about  one  o'clock  in  the  morning  were  going  out  from  the  city 
yards  to  the  West  Yards  on  a  switch  engine,  having  no  cars  at  all  con- 
nected with  it,  intending  to  do  switching  in  the  West  Yards,  and  for 
that  purpose  the  switch  connecting  the  lead  with  the  main  track  had 
been  set  by  one  of  the  members  of  the  crew  so  as  to  place  the  engine 
on  this  lead  track,  and  it  having  been  so  placed  and  started  up,  the 
north  rail  in  the  lead  track  either  broke  under  the  weight  of  the  engine 
as  it  was  proceeding  down  the  lead,  or  else  it  had  been  broken  thereto- 
fore. The  front  trucks  of  the  engine  were  derailed  and  the  appellee, 
who  was  standing  on  the  footboard  at  the  front  end  of  the  engine  at  the 
time,  jumped  oflE  to  the  south,  and  sustained  the  hernia. 

Opinion,  Upon  the  trial  defendant  requested  the  following  special 
charge  which  the  court  refused  to  give,  and  such  refusal  is  assigned  as 
error:    If  you  shall  believe  from  the  evidence  that  the  defendant  gave 
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to  its  track  at  the  place  of  the  alleged  accident^  such  care,  inspection 
and  attention  as  a  man  of  ordinary  care  and  prudence  under  similar 
circumstances  would  have  given  the  same^  then  you  are  charged,  if  you 
so  believe,  that  the  defendant  had  performed  its  duty  to  the  plaintiflf, 
and  in  such  event  you  will  find  for  the  defendant,  notwithstanding  you 
may  believe  from  the  evidence  that  the  rail  was  in  fact  defective,  as 
alleged  by  the  plaintiff,  and  that  he  was  injured  as  the  direct  and 
proximate  cause  thereof/*    This  charge  was  properly  refused. 

The  court  at  the  request  of  defendant  gave  a  special  charge  reading : 
"If  you  believe  from  the  evidence  that  the  defendant  had  exercised 
ordinary  care,  that  is,  such  care  as  a  man  of  ordinary  care  and  prudence 
under  like  circumstances  would  have  exercised,  to  see  that  the  rail  was 
reasonably  safe  for  use  in  the  track,  your  verdict  should  be  for  the 
defendant,  notwithstanding  you  may  believe  from  the  evidence  that  the 
rail  was  in  fact  defective  and  that  the  injuries  to  the  plaintiflf,  if  he 
was  injured,  were  directly  and  proximately  caused  thereby." 

The  special  charge  given  submitted  the  same  issue  which  defendant 
sought  to  have  submitted  in  the  charge  refused.  Had  the  refused 
charge  been  given  it  would,  in  view  of  the  special  charge  given,  have 
been  subject  to  criticism  in  that  it  was  calculated  to  unduly  emphasize 
the  issue  embraced  therein.  (International  &  G.  N".  By.  Co.  v.  Branch, 
68  S.  W.  Bep.,  338.) 

Error  is  assigned  to  the  action  of  the  court  in  refusing  special  charge 
No.  6,  requested  by  defendant,  reading:  "If  you  believe  n'om  the  evi- 
dence^  under  all  the  facts  and  circumstattices,  that  a  man  of  ordinary 
care  and  prudence  would  have  reasonably  believed  that  the  rail  alleged 
by  the  plaintiflf  to  have  been  defective  was  reasonably  safe  for  use  in 
the  track  just  prior  to  the  accident,  then  you  are  charged  that  the  de- 
fendant is  not  liable,  and  you  will  find  for  the  defendant."  This 
charge  does  not  announce  a  correct  principle  of  law.  It  may  be  that  a 
man  of  ordinary  prudence,  under  all  the  facts  and  circumstances,  would 
have  believed  the  rail  was  reasonably  safe,  but  such  belief  would  not 
constitute  a  defense.  Evidently  all  the  employes  upon  the  engine  be- 
lieved the  rail  was  safe  or  they  would  not  have  run  the  engine  upon  it. 
But  they  were  not  inspectors  of  the  track.  The  defendant  had  men 
employed  to  make  inspection,  whose  duty  it  was  to  use  ordinary  care  to 
discover  any  defects  in  the  track.  If  such  inspectors  failed  in  their 
duty,  then  there  was  negligence  for  which  the  defendant  was  liable,  and 
this,  too,  notwithstanding  a  man  of  ordinary  care  and  prudence  under 
all  the  facts  would  reasonably  have  believed  the  rail  was  safe.  (City 
of  Bockwall  V.  Heath,  14  Texas  Ct.  Bep.,  230.)  The  charge  was  prop- 
erly refused. 

it  is  contended  that  the  court  erred  in  refusing  appellant's  special 
charge,  reading :  "In  this  case  it  is  alleged  by  the  plaintiflf  that  one  of 
the  rails  in  the  east  lead  had  a  flaw  therein,  or  was  partially  or  wholly 
broken  in  two,  or  had  such  flaw  and  was  also  broken  partially  or  wholly, 
and  that  such  flaw  or  partial  or  whole  break  rendered  said  rail  defective 
and  unsafe  for  use  in  the  track,  and  that  the  defendant  knew,  or  with 
the  exercise  of  ordinary  care  ought  to  have  known  of  such  condition  of 
said  rail. 

"The  burden  of  proof  is  upon  the  plaintiflf  to  show:     1.     That  the 
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rail  was  defective,  as  alleged;  2,  that  such  defect,  if  any,  rendered  the 
same  unsafe  for  use  in  the  track;  3,  that  the  defendant  either  knew  of 
such  defective  condition  of  the  rail,  if  it  was  defective,  or  that  by  the 
exercise  of  ordinary  care,  as  that  term  is  defined  in  the  main  charge,  it 
would  have  known  of  such  defect,  if  the  defect  existed;  4,  that  the  de- 
fendant was'  negligent  in  not  knowing  or  discovering  such  defect  in  the 
rail,  if  it  was  defective;  5,  that  the  defect  in  the  rail,  if  any  existed, 
caused  the  engine  to  jump  the  track;  6,  that  the  plaintiff  jumped  fr(Mn 
the  footboard  of  the  engine  and  that  the  hernia  was  directly  and  proxi- 
mately caused  and  produced  by  such  jumping  from  the  engine,  and  by 
the  negligence  of  the  defendant,  and  unless  you  believe  from  the  evi- 
dence that  he  has  shown  the  foregoing  facts  by  a  preponderance  of  the 
evidence,  your  verdict  should  be  for  the  defendant/^  This  charge 
imposes  a  greater  burden  upon  plaintiff  than  the  law  requires,  and  was 
properly  refused.  If  the  rail  was  defective  and  such  defect  was  known 
to  defendant,  or  should  have  been  known  by  the  exercise  of  ordinary 
care,  and  such  defect  was  the  proximate  cause  of  the  injury  to  plaintiff, 
and  he  was  not  guilty  of  negligence,  and  had  not  assumed  the  risk, 
he  was  entitled  to  recover.  The  main  charge  submitted  the  issue  in 
accordance  with  this  principle,  and  the  jury  were  instructed,  if  they 
found  the  issue  dn  the  affirmative,  they  should  find  for  plaintiff.  The 
main  charge  fairly  submitted  the  theory  of  plaintiff's  ground  of  recovery 
and  was  sufficient. 

The  court  at  the  request  of  defendant  gave  special  charge  No.  7, 
reading:  "If  under  the  evidence  and  rules  of  law  given  you  in  charge 
you  should  find  for  the  plaintiff,  then  you  are  instructed  that  if  you 
should  believe  from  the  evidence  that  plaintiff  was  injured  as  alleged, 
it  was  his  duty  to  exercise  such  care  and  prudence  as  a  man  of  ordinary 
care  and  prudence  would,  under  the  Viircumstances,  have  used  to  effect 
a  cure;  and  if  you  further  believe  from  the  evidence  that  an  operation 
for  the  hernia  would  probably  have  brought  about  a  cure,  and  that  a 
man  of  ordinary  care  and  prudence  would,  under  similar  circumstances, 
have  had  such  operation  performed,  then  it  was  plaintiff's  duty  to  have 
had  such  operation  performed,  and  in  no  event  can  he  recover  for  the 
results  of  injuries  which  may  reasonably  have  been  avoided  by  him 
by  using  the  degree  of  care  above  defined.''  Thereafter,  at  the  request 
of  plaintiff,  the  court  gave  the  following  special  charge:  ^TJpon  the 
issue  submitted  to  you  in  special  charge  No.  7,  asked  by  the  defendant 
as  to  a  surgical  operation,  you  are  instructed  that  unless  you  believe 
from  the  evidence  in  this  case  that  a  man  of  ordinary  care  would  have 
had  an  operation  performed  for  the  rupture,  if  any,  sustained  by  the 
plaintiff,  then  you  should  find  for  the  plaintiff  upon  that  issue.  But 
if  you  find  that  a  man  of  ordinary  care  would  have  submitted  to  a 
surgical  operation,  and  if  from  the  evidence  you  find  for  the  plaintiff 
on  the  other  issues  submitted  to  you,  then  in  estimating  his  damages 
you  will  take  into  consideration  the  added  physical  and  mental  suffer- 
ing, if  any,  he  would  suffer  on  acount  of  such  operation,  and  if  you 
find  that  such  operation  would  be  attended  with  danger  and  with  un- 
certainty as  to  whether  or  not  a  cure  would  be  effected,  then  you  will 
consider  that  also." 

The  last  charge  is  assailed  as  erroneous  in  that  it  is  insisted  that 
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added  physical  and  mental  suffering  which  may  have  resulted  from  an 
operation  for  the  hernia  were  not  proper  elements  to  be  considered  in 
determining  the  amount  of  damages  to  which  plaintiff  was  entitled^ 
if  he  was  entitled  to  any  damages^  that  it  singles  out  and  gives  undue 
prominence  to  the  pain  and  dangers  and  uncertainty  of  an  operation 
for  the  hernia  and  is  upon  the  weight  of  evidence;  that  if  under  all  the 
circumstances^  a  man  of  ordinary  prudence,  situated  as  was  plaintiff, 
would  have  had  an  operation  for  the  hernia  performed,  then  the  pain, 
physcial  and  mental  suffering  incident  to  the  operation,  were  and  would 
be  included  in  and  be  .part  of  the  mental  and  physical  pain  the  appellee 
suffered  as  the  proximate  result  of  the  injury,  and  this  is  covered  by  the 
main  charge. 

The  injured  party  is  required  to  exercise  ordinary  care  to  arrest 
or  lessen  his  injuries,  and  if  he  fails  to  do  so  and  by  reason  of  such 
failure  his  injuries  are  aggravated  or  increased,  he  is  not  entitled  to 
recover  for  such  aggravated  or  increased  injuries.  (St.  Louis  S.  W. 
By.  Co.  V.  Parks,  90  S.  W.  Rep.,  347.)  If  the  plaintiff  was  injured 
as  the  result  of  negligence  on  the  part  of  defendant,  then  he  was 
entitled  to  recover  damages  for  the  physical  and  mental  pain  suffered 
by  him  by  reason  of  such  injury.  And  if  the  injury  was  of  such  a 
nature  that  an  ordinarily  prudent  person,  in  the  proper  treatment  of 
the  injury,  would  have  had  an  operation  performed,  and  such  operation 
was  dangerous  and  accompanied  with  pain  and  suffering,  then  we  are 
of  the  opinion  he  would  be  entitled  to  recover  therefor.  The  court's 
charge  limits  the  jury  in  considering  plaintiff's  physical  and  mental 
pain,  as  an  element  of  damages,  to  the  pain  which  he  has  suffered  and 
will  suffer  in  the  future,  as  a  result  of  his  injuries.  This,  it  is  believed, 
would  not  include  physical  and  mental  pain  from  an  operation  for  the 
hernia.  If  the  jury  under  the  instructions  contained  in  appellant's 
special  charge  No.  7,  should  find  that  a  man  of  ordinary  care  would 
have  submitted  to  an  operation,  they  are  told  that  "in  no  event  could 
he  recover  for  the  injuries  which  could  reasonably  have  been  avoided," 
by  such  operation.  If  this  issue  is  decided  against  plaintiff,  but  the 
issue  of  defendant's  liability,  is  decided  in  his  favor,  then  they  are 
restricted  in  the  main  charge  to  the  pain  which  he  *^as  suffered  and 
will  suffer.'*  They  can,  says  the  charge,  "take  into  consideration  his 
diminished  capacity  to  labor  and  earn  money.''  This,  as  qualified  by 
special  charge  No.  7,  could  not  extend  beyond  the  period  when  he  could 
probably  have  been  cured  by  such  operation.  We  do  not  think  that 
appellee's  right  to  compensation  for  his  diminished  earning  capacity 
could  be  thus  restricted,  without  extending  his  right  to  compensation 
for  his  physical  and  mental  pain  so  as  to  include  such  suffering  as 
would  necessarily  attend  the  operation.  It  follows  that,  in  our  opinion, 
the  special  charge  of  plaintiff,  complained  of  is  not  subject  to  the 
criticism  made. 

It  is  insisted  that  the  court  erred  in  overruling  defendant's  motion 
for  new  trial  and  in  refusing  to  set  aside  the  verdict  and  judgment  for 
the  reason  they  are  not  supported  by  the  evidence.  The  evidence  was 
suflBcient  to  justify  the  jury  in  finding  that  defendant's  track  at  the 
point  where  the  injury  occurred  was  defective  by  reason  of  one  of  the 
rails  being  partially  broken  causing  the  engine  to  leave  the  track,  mak- 
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ing  it  necessary  for  plaintiff  to  jump  therefrom  and  proximately  causing 
the  injuries  complained  of  in  his  petition.  That  the  injury  is  perman- 
ent and  thereby  he  has  sustained  damages  in  the  amount  found  by  the 
jury.  That  defendant  was  negligent  in  permitting  its  track  to  be  in 
the  condition  it  was  at  the  time  and  place  of  the  accident,  and  such 
negligence  was  the  proximate  cause  of  plaintiff's  injuries.  That  plain- 
tiff was  not  guilty  of  contributory  negligence,  and  his  injuries  are  not 
the  result  of  a  risk  assumed  by  him. 

In  deference  to  the  verdict  we  find  the  above  facts^  and  conclude  the 
judgment  should  be  affirmed. 

Affirmed. 

Writ  of  error  refused. 


Seabbook  W.  Stdnor  et  al.  v.   Texas  Savings  &  Beal  Estate 
Investment  Association  et  al. 

Decided  February  26,  1906. 

1. — ^Anoieat  deed — ^Beoltali — ^Evidence. 

A  deed  was  executed  by  an  independent  executor  who  was  himself  one  of 
the  heirs  of  the  testator;  the  parties  to  the  transaction  were  dead;  the  deed 
was  ancient;  the  recitals  in  the  deed  were  against  the  interest  of  the  party 
making  them.  Held,  whether  the  independent  executor  had  authority  to  make 
the  dc«d  or  not  the  recitals  in  the  same  were  competent  evidence. 

2. — ^Independent  Ezeontor — ^Anthorlty. 

What  a  regular  executor  or  administrator  will  be  required  by  a  court  of 
probate  to  do,  an  independent  executor  will  be  authorized  voluntarily  to  do. 

8.— Titl©— Proof. 

Because  one  of  the  links  in  a  chain  of  title  depends  upon  circumstantial 
evidence  is  no  reason  why  subsequent  deeds  in  the  chain  should  be  excluded; 
such  deeds  are  admissible,  but  their  legal  effect  and  sufficiency  depends  upon  the 
finding  by  the  jury  as  to  the  missing  link. 

4. — ^Affidavit  of  Porgery  as  Evidence. 

An  affidavit  that  one  of  the  deeds  in  a  chain  of  title  is  a  forgery  is  not 
evidence  for  any  purpose  in  a  suit  of  trespass  to  tiy  title. 

Error  from  the  District  Court  of  Harris  County.  Tried  below  before 
Hon.  W.  P.  Hamblen. 

J.  M.  Oibson,  J  no.  A.  Kirlicks  and  Burke  &  Tarver,  for  plaintiffs  in 
error. — The  deed  from  J.  T.  C}tu8  to  Francis  and  Ella  Levy  was  not 
admissible  to  show  title  to  the  defendants  deraigned  through  the  Levys 
from  the  sovereign  of  the  soil,  standing  by  itself  as  a  link  in  the  chain 
of  title,  and  it  was  not  aided  by  any  extrinsic  evidence  sufficient  to 
show  a  connection  with  a  chain  of  title  derived  from  the  State.  The 
mere  fact  that  the  name  of  one  J.  S.  Sydnor  appeared  upon  the  same,  as 
a  witness,  and  that  he  appeared  and  proved  the  execution  of  the  deed 
was  not  such  an  act  as  would  pass  his  title  or  the  title  of  J:  S.  Sydnor, 
the  ancestor  of  the  plaintiffs,  to  the  Levys.  It  did  not  prove,  nor  was 
it  offered  as  proof,  that  the  ancestor  of  plaintiffs  had  previously  made 
a  deed  conveying  the  title  to  Cyrus.  Nor  could  it  have  been  con- 
clusively presumed  that  he  knew  the  contents  of  the  deed  that  he 
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witnessed.  And  e?en  if  it  tended  to  raise  presumptions  of  this  kind, 
it  would  have  been  necessary,  before  it  became  admissible,  for  the  de- 
fendants to  show  that  said  J.  S.  Sydnor  was  the  ancestor  of  deceased, 
and  not  some  other  Sydnor  or  person  having  the  same  initials  and 
surname,  and  that  the  Levys  were  innocently  led  to  believe  the  title 
was  in  Cyrus  by  the  ancestor  of  plaintiflfs.  Chaddick  v.  Haley,  81 
Texas,  617;  Masterson  v.  Little,  76  Texas,  698;  Graham  v.  Hawkins, 
38  Texas,  632;  Clapp  v.  Engledow,  72  Texas,  255. 

The  fact  that  the  deed  of  Cyrus  to  Levys  was  offered  in  connection 
with  the  deed  of  J.  B.  Sydnor,  executor,  did  not  make  it  admissible  by 
reason  of  the  recitals  in  said  executor^s  deed,  as  the  recitals  were  made 
by  a  party  long  after  the  execution  of  the  deed  from  Cyrus  to  Levys, 
and  after  the  plaintiffs'  title  had  vested  in  the  property.  The  recitals 
of  this  executor's  deed  would  be  evidence  against  the  claim  of  John  B. 
Sydnor's  heirs  to  the  land  to  one-seventh  interest,  should  they  ever 
make  any.  such  claim,  but  not  as  evidence  against  the  brother  and 
sisters  of  said  executor,  unless  it  first  be  shown  that  J.  S.  Sydnor, 
witnessing  the  deed,  was  plaintiffs'  ancestor,  and  that  he  knew  the 
contents  of  the  deed  of  Cyrus  to  Levys,  and  that  said  deed  was  for  an 
adequate  cash  consideration,  and  that  the  deed  was  not  taken  by  the 
Levys  with  the  knowledge  of  the  truth  of  the  title  of  Cyrus,  and  that 
Sydnor's  act  was  intended  to  deceive  and  defraud.  McDonough  v. 
Cross,  40  Texas,  380;  Howard  v.  Johnson,  69  Texas,  669;  Lagow  v. 
Glover,  77  Texas,  450;  Smithwick  v.  Kelly,  79  Texas,  569;  Scott  v. 
Atchison,  38  Texas,  390;  Grinnan  v.  Dean,  62  Texas,  220;  Scarborough 
V.  Alcorn,  74  Texas,  360. 

The  recitals  of  the  deed  being  made  after  the  title  of  plaintiffs  had 
vested  to  six-sevenths  of  the  land  were  hearsay,  and  not  admissible 
without  direct  proof  either  of  their  truth  or  that  they  were  made  witli 
actual  knowledge  and  consent  of  plaintiffs.  Graham  v.  Hawkins,  38 
Texas,  632;  Haley  v.  Gatewood,  74  Texas,  286;  Page  v.  Arnim,  29 
Texas,  70;  Mayer  v.  Ramsey,  46  Texas,  371;  Giddings  v.  Butler,  47 
Texas,  640;  Peters  v.  Clements,  52  Texas,  143;  Scarborough  v.  Alcorn, 
74  Texas,  360;  Groce  v.  Hanks,  57  Texas,  14. 

The  court  erred  in  overruling  the  objections  of  plaintiffs  to  the 
reading  in  evidence  to  the  jury  by  the  defendants,  and  in  permitting 
to  be  read  to  the  jury  the  copy  of  a  deed  made  by  Francis  and  Ella 
Levy  by  their  attorney  in  fact,  M.  A.  Levy,  of  date  March  7,  1870, 
conveying  the  land  in  controversy  to  Archibald  D.  Grieff  and  James 
Byrnes,  of  the  firm  of  Grieff  &  Byrnes,  of  New  Orleans,  La. 

The  deed  not  being  connected  with  other  deeds,  which  show  com- 
plete chain  of  title  from  the  sovereign  of  the  soil  to  the  defendants,  was 
not  admissible  as  evidence,  unless  adverse  possession  for  five  years  was 
claimed  under  it,  and  there  was  no  evidence  that  possession  was  had 
under  it  adversely  to  plaintiffs'  claim  of  an  undivided  six-sevenths  as 
cotenants  with  the  defendants. 

It  was  not  admissible  on  account  of  its  recitals,  since  the  recitals  in 
it  were  of  a  date  long  subsequent  to  the  death  of  J.  S.  Sydnor,  under 
whom  plaintiffs'  title  vested  to  six-sevenths  of  the  estate.  As  to  plain- 
tiffs, tiiey  were  rank  hearsay.  Grinnan  v.  Dean,  62  Texas,  220; 
Mitchell  V.  Mitchell,  80  Texas,  114. 
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The  court  erred  in  refusing  to  permit  the  plaintiffs  to  read  in  evi- 
dence to  the  jury  the  afi&davit  of  S.  W.  Sydnor,  a  party  plaintiff,  that 
the  alleged  deed  of  J.  T.  Cyrus  to  Francis  and  Ella  Levy,  of  date  April 
24,  1863,  was  a  forged  instrument.  Johnson  v.  Timmons,  50  Texas, 
536;  Jordan  v.  Eobson,  27  Texas,  612. 

Ewing  £  Ring,  for  defendants  in  error. — ^The  certified  copy  of  the 
deed,  wholly  independent  of  the  deed  from  the  executor,  John  B. 
Sydnor,  and  without  regard  to  its  being  witnessed  and  proved  for 
record  by  J.  S.  Sydnor,  was  of  itself  as  a  link  in  the  chain  of  title 
plainly  admissible  in  evidence  over  the  affidavit  of  forgery,  it  being 
duly  authenticated  for  record  and  of  record  more  than  thirty  years, 
and  all  the  statutory  prerequisites  to  its  admission  having  been  com- 
plied with;  and  the  deed,  in  connection  with  the  corroborative  circum- 
stances, being  proved  in  one  of  the  modes  prescribed  by  common  law, 
and  there  being  no  proof  offered  in  support  of  the  affidavit  of  forgery, 
the  existence  and  contents  of  the  deed  stood  as  an  uncontroverted  fact. 
Williamson  v.  Work,  33  Texas  Civ.  App.,  369,  77  S.  W.  Eep.,  266; 
Cox  V.  Cock,  59  Texas,  521,  524;  Ehrenberg  v.  Baker,  54  S.  W.  Rep., 
435,  437;  Trinitv  Co.  Lumber  Co.  v.  Pinckard,  4  Texas  Civ.  App., 
671,  676. 

That  an  independent  executor  may  do  whatever  the  court  could 
lawfully  authorize  an  ordinary  executor  to  do,  see  Cariton  v.  (Joebler, 
94  Texas,  93,  97;  McDonough  v.  Cross,  40  Texas,  251,  280. 

That  while  the  court  might  not  lawfully  authorize  an  ordinary  execu- 
tor to  donate  by  grant  lands  of  the  estate,  yet  it  might  lawfully,  where 
only  the  dry  legal  title  was  held  in  trust  by  the  estate,  strike  the  land 
from  the  inventory  and  authorize  the  executor  to  quit  all  claim,  and 
it  might  incidentally  lawfully  authorize  the  executor  (in  order,  for 
example,  to  save  the  cost  of  defending  a  futile  suit)  to  release  or  quit- 
claim the  dry  title  so  held  by  deed,  or  at  least  to  make  a  declaration 
of  the  trust  by  deed,  so  as  to  clear  the  record,  see  Sayles'  Texas  Civ. 
Stats.,  arts.  1840,  1973,  1976. 

That,  at  any  rate,  the  declarations,  made  by  the  independent  executor 
in  the  course  of  his  trust,  were  competent  as  evidence  of  non-claim  by 
the  estate,  see  Gillett^s  Ind.  &  Col.  Ev.,  sees.  44-45,  p.  56,  and  cases 
cited ;  Eckert  v.  Triplett,  48  Ind.,  174,  17  Am.  Eep.,  735 ;  Texas  Tram 
&  Lumber  Co.  v.  Gwin  (Texas  Civ.  App.),  52  S.  W.  Eep.,  112;  Grant 
V.  Searcy  (Texas  Civ.  App.),  35  S.  W.  Eep.,  862. 

That  the  recitals  were  clearly  admissible  as  declarations  against  in- 
terest by  the  deceased  declarant  John  B.  Sydnor,  see  Greenleaf's  Ev., 
vol.  1,  sec.  147  et  seq. ;  McKelvey's  Ev.,  pp.  254  et  seq. ;  Elliott's  Ev., 
vol.  1,  sec.  434  et  seq. ;  Wharton's  Ev.,  vol.  1,  sec.  226  et  seq. 

That  an  instrument,  competent  in  part,  is  admissible  in  whole,  leav- 
ing the  objecting  party  to  a  charge  that  only  the  competent  part  be 
considered,  see  Southern  Pac.  Co.  v.  Schoer  (XJ.  S.  App.),  114  Fed. 
Eep.,  467,  471-472. 

That  the  deed,  being  competent  in  part,  was  admissible  in  its  en- 
tirety, see  Southern  Pac.  Co.  v.  Schoer  (U.  S.  App.),  114  Fed.  Eep., 
467,  471-472. 

That  the  fact  of  recitals  in  ancient  instruments  is  competent  as  a 
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circumstance  on  the  issue  of  lawful  origin  of  title,  see  Texas  Tram  & 
Lumber  Co.  v.  Gwin  (Texas  Civ.  App.),  52  S.  W.  Rep.,  112;  McCarty 
V.  Johnson  (Texas  Civ.  App.),  49  S.  W.  Rep.,  1098,  1100-1101;  Grant 
V.  Searcy  (Texas  Civ.  App.),  36  S.  W.  Rep.,  861,  863. 

That  the  admission  of  the  recitals  was  in  any  event  harmless,  the 
truth  of  same  having  been  independently  proved  without  dispute,  see 
Chicago,  R.  I.  &  T.  Ry.  Co.  v.  Porterfield,  92  Texas,  442,  444. 

That  the  incompetency  in  evidence  of  the  affidavit  for  forgery  is 
plain  and  settled,  see  Cox  v.  Cock,  59  Texas,  521,  524;  Ehrenberg  v. 
Baker  (Texas  Civ.  App.),  54  S.  W.  Rep.,  437. 

That  if  the  aflBdavit  was  competent  in  evidence  to  prevent  the  ad- 
mission of  the  copy  of  the  deed,  it  came  too  late  after  the  copy  had 
already  been  admitted,  see  Mayerick  v.  Maury,  79  Texas,  435,  440-441, 
8  Ency.  PI.  &  Pr.,  317,  223,  245,  and  cases  cited. 

That  it  is  competent  for  the  jur}%  in  a  case  like  this,  to  find  by  the 
circumstances,  as  a  presumption  oif  fact,  the  existence  of  that  which 
will  give  lawful  origin  to  the  title  assailed,  such  as  a  grant  or  release, 
a  power  of  attorney,  a  renunciation  by  a  cotrustee,  the  mechanical  exe- 
cution of  a  deed  under  power  imposing  personal  discretion  in  another, 
and  the  existence  of  a  trust  arising  on  parol,  see  Hemdon  v.  Burnett, 
21  Texas  Civ.  App.,  25,  27,  and  cases  cited;  Dailey  v.  Starr,  26  Texas, 
562;  Grant  v.  Searcy  (Texas  Civ.  App.),  35  S.  W.  Rep.,  861,  863; 
Hemdon  v.  Vick,  89  Texas,  469,  475;  Garner  v.  I^asker,  71  Texas, 
431,  437;  Smith  v.  Swan,  2  Texas  Civ.  App.,  563;  Eskridge  v.  Potter- 
son,  78  Texas,  420;  Bounds  v.  Little,  75  Texas,  320;  Arthur  v.  Ridge 
(Texas  Civ.  App.),  13  Texas  Ct.  Rep.,  449,  452,  and  cases  cited. 

That  in  such  case,  as  a  general  rule,  any  fact  which  is  logically  rele- 
vant is  legally  relevant,  such  as  the  fact  of  recitals  in  ancient  deeds, 
or  an  ancient  record  of  the  deed  drawn  in  question,  see  Simmons  v. 
Hewitt  (Texas  Civ.  App.),  12  Texas  Ct,  Rep.,  750,  and  cases  cited; 
Grant  t.  Searcy  (Texas  Civ.  App.),  35  S.  W.  Rep.,  861,  863;  Texas 
Tram  &  Lumber  Co.  v.  Gwin  (Texas  Civ.  App.),  52  S.  W.  Rep.,  112. 

That  the  holding  by  J.  S.  Sydnor  of  the  title  in  trust  for  Cyrus  might 
be  proved  by  parol,  see  Brotherton  v.  Weathersby,  73  Texas,  471,  473. 

That  the  beneficiary  of  a  trust  would  have  the  equitable  title,  good 
offensively  or  defensively  in  trespass  to  trv  title,  see  Hanrick  v.  Gurley, 
93  Texas,  458,  467;  Stafford  v.  Stafford,*^96  Texas,  106,  112. 

That  J.  S.  Sydnor^s  conduct  in  witnessing  the  deed  to  the  Levys  and 
proving  it  for  record,  if  he  did  so  under  the  circumstances  submitted 
in  the  court's  charge,  would  estop  his  heirs  or  devisees  from  claiming 
against  any  privy  of  the  Levys,  see  Bigelow^s  Estoppel,  pp.  546,  547, 
and  610,  substantially  in  the  language  of  the  charge ;  14  Am.  and  Eng. 
Ency.  of  Law,  p.  84;  Dooley  v.  Montgomery,  72  Texas,  429-432. 

REESE,  Associate  Justice. — This  is  a  suit  in  trespass  to  try  title 
brought  by  Seabrook  W.  Sydnor  and  others,  heirs  of  J.  S.  Sydnor, 
against  the  Texas  Savings  and  Real  Estate  Investment  Association, 
George  E.  Chase,  J.  J.  Scholl,  J.  V.  Pormy  and  Joseph  Suezmooth  to 
recover  a  certain  tract  of  land  described  as  block  29  of  the  Holman 
Addition  to  the  city  of  Houston. 

In  their  original  petition  plaintiffs  claimed  title  as  heirs  of  J.   S. 


142  Texas  Civil  Appeals  Eepobts,  Vol.  42.      [Febrtuiry, 

Sydnor,  deceased,  but  by  amended  petition  they  set  up  also  title  de- 
rived since  the  filing  of  the  suit  by  purchase  from  heirs  of  Mosely 
Baker,  who  as  assignee  of  James  S.  Holman,  was  the  original  patentee 
of  the  land,  and  they  also  made  defendants  certain  other  parties,  heirs 
of  said  Mosely  Baker.  These  last  named  parties  also  filed  their  plea 
in  intervention,  setting  up  their  ownership  of  the  land  as  heirs  of 
Mosely  Baker. 

Defendants  replied  to  petitions  of  both  plaintiffs  and  intervenors 
by  pleas  of  not  guilty,  and  of  five  and  ten  years  limitation,  and  improve- 
ments in  good  faith,  and  also  pleaded  their  title  in  reconvention  against 
all  parties. 

To  the  defendants'  plea  of  the  statute  of  limitations  plaintiffs  re- 
plied pleading  disability  of  cqyerture  of  Mrs.  Sallie  Baylor  and  Mrs. 
Kate  S.  Hopff,  two  of  the  plaintiffs. 

Upon  trial  before  a  jury  there  was  a  verdict  in  favor  of  the  original 
defendants  herein  named,  upon  which  judgment  was  rendered  against 
plaintiffs  and  intervenors  and  in  favor  of  said  defendants  upon  their 
cross  bill  for  the  land  sued  for. 

Plaintiffs  filed  a  motion  for  new  trial  which  was  overruled,  and  they 
bring  error.     Intervenors  have  not  appealed. 

The  facts  are  as  follows:  The  tract  of  land  in  question  is  a  part 
of  the  James  S.  Holman  third  of  a  league  which  was  patented  to  Mosely 
Baker,  assignee  of  Holman,  in  1845.  The  survey  was  subdivided  into 
lots  and  ten  acre  blocks  the  same  year.  Mosely  Baker  conveyed,  among 
other  of  said  ten  acre  blocks,  the  block  (29)  in  controversy  to  Wm.  B. 
T.  Batterson,  May  12,  1845.  This  deed  was  recorded  May  26,  1845, 
in  the  deed  records  of  Harris  County,  Texas.  The  trial  court  held  that 
.  the  certificate  of  acknowledgment  was  insufficient  to  entitle  the  deed  to 
be  registered,  but  admitted  the  original  record  in  evidence  as  a  circum- 
stance along  with  other  evidence  to  prove  the  execution  of  the  deed 
as  against  the  intervenors,  heirs  of  Mosely  Baker,  who  have  not  appealed 
from  the  judgment.  The  record  aforesaid,  as  proof  of  the  execution  of 
this  deed,  was  offered  by  both  plaintiffs  and  defendants,  plaintiffs  also 
claiming  under  the  deed,  so  no  question  can  be  made  on  this  appeal  of 
the  proper  execution  of  this  deed. 

The  property  was  conveyed  by  Batterson  to  Chauncey  B.  Sabin,  June 
1,  1858,  and  Sabin  to  John  S.  Sydnor,  the  ancestor  of  plaintiffs,  on 
August  23,  1862.  Sabin  has  been  dead  many  years.  John  S.  Sydnor 
died  in  1869.  The  plaintiffs  are  six  of  the  seven  children  who  survived 
him  and  are  his  heirs  at  law  and  devisees  under  his  will.  The  other 
child,  John  B.  Sydnor,  has  also  been  dead  many  years.  The  property 
was  next  conveyed  by  one  J.  T.  Cyrus  on  April  24,  1863,  to  Francis 
and  Ella  Levy,  which  deed  was  recorded  May  8,  1863.  This  deed  is 
signed  by  John  S.  Sydnor  and  Robert  Black  as  witnesses  and  is  proved 
for  record  by  both  of  them.  The  Levys  conveyed  to  A.  D.  Grieff  and 
James  Byrnes,  March  7,  1870,  by  deed  recorded  March  8,  1870.  From 
Grieff  and  Byrnes  the  property  has  come  through  several  mesne  con- 
veyances, all  properly  executed  and  duly  recorded,  to  defendants.  The 
missing  link  in  the  chain  of  title  between  the  deed  from  Sabin  to  J.  S. 
Sydnor  in  1862,  and  the  deed  from  J.  T.  Csrrus  to  Francis  and  Ella 
Levy  in  1863  is  filled  in  by  circumstantial  evidence  tending  to  show 
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that  the  beneficial  title  and  real  ownership  under  the  deed  from  Sabin 
to  Sydnor  was  in  Cyrus,  and  also  by  a  deed  from  John  B.  Sydnoi;, 
oldest  son  and  independent  executor  of  the  will  of  John  S.  Sydnor 
(who  had  died  in  1869)  of  date  March  1,  1870,  and  duly  recorded 
March  8,  1870.  This  deed,  for  a  recited  consideration  of  $10  and  the 
facts  recited  in  the  deed,  conveyed  the  land  in  controversy  to  Francis 
and  Ella  Levy,  and  has  the  following  recitals : 

*Tirhereas,  heretofore,  to  wit,  on  the  23d  day  of  August,  1862,  Chaun- 
cey  B.  Sabin  executed  a  conveyance  to  Jno.  S.  Sydnor,  of  and  for  the 
tract  of  land  hereinafter  described;  said  deed  is  recorded  in  Harris 
County  record  of  deeds,  book  Z,  p.  287 ;  and  whereas  said  Sydnor  held 
said  land,  not  for  himself,  but  in  trust  for  one  J.  T.  Cyrus;  and 
whereas  thereafter,  to  wit,  on  the  24th  day  of  April,  1863,  said  Cyrus 
conveyed  the  said  land  to  Francis  and  Ella  Levy,  as  will  be  seen  by 
reference  to  the  deed  made  by  Cyrus,  which  deed  is  recorded  in  Harris 
County  aforesaid,  in  record  of  deeds,  vol.  1,  pp.  67-68 ;  said  deed  is 
witnessed  by  Jno.  S.  Sydnor  (by  the  name  of  S.  S.  Sydnor)  and  by 
Robt.  Black.^^ 

It  was  proven  that  John  S.  Sydnor  died  in  1869  and  was,  at  the 
time  of  his  death,  making  his  home  with  John  B.  Sydnor,  who  was  his 
oldest  son,  and  with  whom  he  had  been  at  one  time  in  business  as 
partners.  John  S.  Sydnor  left  a  will  whereby  he  devised  his  estate  to 
his  seven  children,  being  the  plaintiffs  and  the  said  John  B.  Sydnor, 
and  John  B.  Sydnor  was  named  as  independent  executor  without  bond, 
of  his  estate  and  qualified  as  such.  John  B.  Sydnor  died  in  1876, 
being  about  45  years  of  age  when  his  father,  John  S.  Sydnor,  died, 
and  was  shown  to  have  been  a  man  of  high  character  for  integrity,  and 
a  careful  business  man.  J.  T.  Cyrus  was  a  resident  of  Houston  where 
John  S.  Sydnor  lived,  in  1862,  when  the  deed  was  made  by  Sabin  to 
Sydnor.  George  Goldthwaite,  the  notary  public  before  whom  the  deed 
from  Cyrus  to  the  Levys  witnessed  by  John  S.  Sydnor  and  Robt.  Black 
was  proven  for  record  and  who  is  dead,  is  shown  to  have  been  a  man  of 
scrupulous  integrity  and  honor,  and  a  personal  friend  of  the  Sydnor 
family.  The  executor  of  John  S.  Sydnor  filed  an  inventory  of  the 
property  of  the  estate  in  which  the  land  in  controversy  was  not  in- 
cluded. Seabrook  W.  Sydnor,  one  of  the  plaintiffs  and  son  of  John  S. 
Sydnor,  has  lived  in  Galveston  and  Houston  since  his  father^s  death 
in  1869,  having  lived  in  Houston  the  last  ten  years.  He  was  about  25 
years  of  age  at  the  time  of  his  father's  death.  None  of  the  heirs  of 
John  S.  Sydnor  have  ever  exercised  any  acts  of  ownership  over  or  paid 
taxes  upon  this  land,  or  asserted  any  claim  to  it  until  the  filing  of  this 
suit,  and  were  led  to  institute  this  claim  by  having  their  attention  called 
to  the  fact  that  there  was  no  deed  from  their  father  by  some  one  who 
had  examined  the  title  about  the  time  this  suit  was  filed.  There  has 
been  continuous  assertion  of  ownership  by  those  under  whom  defendants 
in  error  claim,  evidenced  by#payment  of  taxes  since  1873,  and  by  a 
long  chain  of  conveyances  of  different  parcels  of  the  land,  which  was 
subdivided  in  1890  into  lots,  and  the  map  of  such  subdivision  duly 
recorded.  The  tract  is  in  the  residence  portion  of  the  city  of  Houston 
and  much  of  it  covered  by  residences. 

It  was  proven  that  S.  K.  Mcllhenny  and  T.  H.  Scanlan,  who  were 
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successively  the  owners  of  the  property  in  defendants'  chain  of  title, 
during  the  years  from  1884  to  1890  inclusive,  holding  the  same  under 
recorded  deeds,  occupied,  used  and  enjoyed  the  property  continuously 
and  paid  taxes  thereon  during  that  time.  The  improvements  on  the 
property  during  this  time  consisted  of  a  two  story  house  and  some 
fencing,  that  is,  part  of  the  lot  was  under  fence  in  connection  with  the 
house  which  was  occupied  by  tenants,  first  of  Mcllhenny,  the  owner, 
and  afterwards  of  Scanlan,  to  whom  Mcllhenny  sold.  There  is  some 
conflict  in  the  evidence  as  to  the  occupation  of  tibe  lot,  but  the  evidence 
of  such  occupation  and  use  from  1884  to  1890  is  strong,  clear  and 
positive,  while  the  rebutting  evidence  is  weak,  indefinite  and  uncertain. 

Mrs.  Baylor,  one  of  the  plaintiffs,  was  during  all  of  this  time  and 
from  1860  up  to  this  date  under  disability  of  coverture  and  her  right 
is  not  barred  by  limitation. 

The  trial  court  held  that  the  deed  from  John  B.  Sydnor,  executor, 
was  not  valid  as  a  conveyance  of  the  title  of  John  S.  Sydnor,  for  want 
of  authority  in  the  executor  to  make  such  a  deed,  but  admitted  it  in 
evidence  as  to  the  recitals  therein  to  the  effect  that  John  S.  Sydnor  held 
the  legal  title  for  the  benefit  of  J.  T.  Cyrus,  as  a  circumstance  tending 
to  establish  that  fact,  along  with  other  circumstances  in  evidence.  None 
of  the  objections  urged  by  plaintiffs  in  error  to  this  action  of  the  court 
can  be  sustained.  The  deed  was  shown  to  have  been  executed  by  John 
B.  Sydnor,  independent  executor  of  the  will  of  John  S.  Sydnor  in 
1870.  Every  fact  and  circumstance  in  connection  with  the  title  of  this 
property,  since  that  date,  and  up  to  the  filing  of  this  suit,  is  shown  to 
have  been  consistent  with  the  claim  of  title  under  the  deed  from  Cyrus 
to  the  Levys  and  the  recitals  in  the  deed  of  John  B.  Sydnor,  executor, 
and  inconsistent  with  any  claim  of  title  on  the  part  of  plaintiffs  in  error. 

Even  if  it  be  "conceded  that  the  deed  was  not  of  itself  a  valid  con- 
veyance, which  the  executor  was  authorized  to  make,  the  recitals  were 
admissible  to  establish  the  truth  of  the  facts  recited.  The  deed  was 
ancient,  the  parties  to  the  transaction  were  dead;  the  recitals  were 
against  the  interest  of  the  party  making  them,  as  he  was  one  of  the 
heirs  of  John  S.  Sydnor,  and  are  consistent  with  every  known  fact 
connected  with  the  title.  (Eskridge  v.  Patterson,  78  Texas,  420;  Grant 
V.  Searcy,  35  S.  W.  Rep.,  862 ;  Simmons  v.  Hewitt,  12  Texas  Ct.  Eep., 
750;  McCarty  v.  Johnson,  20  Texas  Civ.  App.,  187,  49  S.  W.  Eep., 
1098.) 

If  J.  S.  Sydnor  held  the  legal  title  under  the  deed  from  Sabin  to  him 
in  trust  and  for  the  benefit  of  Cyrus,  we  think  that  upon  the  death  of 
J.  S.  Sydnor  his  independent  executor  under  the  will  would  have  been 
authorized  to  convey  to  Cyrus  or  to  his  vendees  this  legal  title.  There 
can  be  no  doubt  that  in  such  case  an  executor  or  administrator  acting 
under  the  orders  of  a  Probate  Court  could  be  required  to  convey  the 
legal  title,  and  it  is  settled  law  that  what  a  regular  executor  or  adminis- 
trator will  be  required  by  a  court  of  probate  to  do,  an  independent 
executor  will  be  authorized  voluntarily  to  do. 

It  is  also  settled  law  that  the  recitals  of  a  power  under  which  an 
ancient  deed  purports  to  have  been  executed  is  evidence  of  the  existence 
of  such  power  as,  for  instance,  the  recital  that  the  deed  is  executed 
under  a  power  of  attorney.    A  power  of  attorney  would  have  no  more 
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force  as  authorizing  the  execution  of  a  deed  than^  in  the  present  case 
for  instance,  the  fact  that  J.  S.  Sydnor  held  only  the  legal  title  in 
trust  for  Cyrus.  Under  the  application  of  these  principles  it  would 
seem  clear,  not  only  that  the  recitals  in  the  deed  of  J.  B.  Sydnor, 
executor  of  J.  S.  Sydnor,  were  admissible  as  evidence  of  the  existence 
of  the  facts  recited,  but  that  those  facts  being  established,  the  power 
of  the  executor  to  execute  the  deed  would  follow.  (Johnson  v.  Shaw, 
41  Texas,  434;  Storey  v.  Flanagan,  57  Texas,  664;  Johnson  V;  Tim- 
mons,  50  Texas,  535.) 

The  recitals  in  the  executor's  deed  of  the  existence  of  the  facts  which 
authorized  its  execution  are  the  equivalent  of  the  recitals  in  a  deed 
purporting  to  have  been  executed  under  a  power  of  attorney,  of  the 
existence  of  the  power,  and,  in  the  one  case  as  well  as  the  other,  such 
recitals,  if  the  deed  is  an  ancient  instnmient,  are  admissible  to  establish 
the  existence  of  the  facts  recited. 

We  need  not  go  further  in  the  present  case,  for  proof  of  the  existence 
of  the  facts  recited  establish  Cyrus's  title  as  fully  as  the  deed  of  the 
executor  could  do. 

There  was  no  error  in  admitting  in  evidence  the  deed  from  J.  T. 
Cyrus  to  Francis  and  Ella  Levy.  It  was  a  liilk  in  the  chain  of  title 
of  defendants  in  error,  not  sufficient  it  is  true,  without  evidence  of 
title  in  Cyrus,  to  take  ihe  title  out  of  the  heirs  of  John  S.  Sydnor,  but 
this  objection  goes  to  its  weight  and  legal  effect  and  not  its  admissi- 
bility. It  was  further  admissible  in  connection  with  the  evidence  that 
it  was  witnessed  by  John  S.  Sydnor  in  whom  plaintiffs  in  error  claim 
the  title  lay,  and  was  proven  for  record  by  him  before  Greorge  Goldth- 
waite,  shown  to  have  been  a  man  of  scrupulous  integrity  and  a  personal 
friend  of  the  Sydnor  family.  We  attach  no  weight  to  the  fact,  as 
recited  in  the  deed  of  John  B.  Sydnor,  executor,  that  the  name  of  the 
witness  was  written  S.  S.  Sydnor,  or  to  the  suggestion  that  there  might 
have  been  some  other  person  not  the  ancestor  of  plaintiffs  in  error  of 
the  name  of  J.  S.  Sydnor  who  witnessed  the  deed.  It  appears  reason- 
ably certain,  from  all  the  evidence,  that  the  J.  S.  Sydnor  who  signed 
this  deed  as  a  witness  was  the  ancestor  of  plaintiffs  in  error  under 
whom  they  claim. 

There  was  no  error  in  admitting  in  evidence,  over  the.  objection  of 
plaintiffs  in  error,  the  deed  from  Francis  and  Ella  Levy  to  Grieff  and 
Byrnes.  This  was  a  necessary  link  in  the  chain  of  title  of  defendants 
in  error,  dependent  for  its  force  and  sufficiency  to  pass  the  title,  like 
the  deed  of  Cyrus  to  the  Levys,  upon  other  facts  to  be  established  to 
show  title  in  Cyrus.  The  objection  to  this  deed  was  that  "it  was  not 
connected  with  any  evidence  showing  title  in  a  common  source  with 
plaintiffs,  or  from  the  sovereignty  of  the  soil.''  This  objection  goes 
to  the  legal  effect  and  sufficiency  of  the  deed  and  not  its  admissibility. 

This  deed,  executed  in  1870  and  recorded  at  once,  also  contained  the 
following  recitals:  *^eing  the  same  land  conveyed  by  C.  B.  Sabin  to 
John  S.  Sydnor  by  deed  recorded  in  book  Z,  page  287,  of  Harris  County 
records  and  by  J.  T.  Cyrus  to  us  by  deed  recorded  in  Harris  County, 
volume  1,  page  67-8.  (Said  last  mentioned  deed  is  witnessed  by  John 
S.  Sydnor.)"  Objection  was  also  made  to  the  admission  of  the  deed 
Vol.  XLII.  Civil— 10. 
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in  evidence  on  account  of  these  recitalfi.  The  objection  is  without  merit 
The  recitals  were  a  part  of  the  deed,  and  besides,  the  fact  recited  is 
abundantly  established  by  the  deed  itself  from  Cyrus  to  the  Levys 
properly  in  evidence. 

Plaintiflfs  offered  in  evidence  and  proposed  to  read  to  the  jury,  as 
part  of  their  evidence  in  rebuttal,  affidavit  of  S.  W.  Sydnor  that  the 
deed  from  Cyrus  to  the  Levys  was  a  forgery,  which  was,  on  objection 
of  defendants  in  error,  excluded.  There  was  no  error  in  this  ruling. 
The  affidavit  was  made  under  the  statute  for  the  purpose  of  requiring 
defendants  in  error  to  prove  the  execution  of  this  deed  which,  without 
the  affidavit,  would  have  been  sufficiently  proven  by  the  certified  copy 
of  the  properly  recorded  deed.  It  was  not  evidence  for  any  purpose. 
(Cox  V.  Cock,  59  Texas,  524;  Ehrenberg  v.  Baker,  54  S.  W.  Eep., 
437.) 

The  refusal  of  the  court  to  give  a  requested  charge  upon  the  issue  of 
estoppel  arising  from  John  S.  Sydnor's  signing  as  a  witness  the  deed 
from  Cyrus  to  the  Levys  is  assigned  as  error.  There  is  no  statement 
from  the  record  in  connection  with  this  assignment  and  the  assignment 
will  not  be  considered.  An  examination  of  the  court^s  charge,  however, 
shows  that  the  issue  of  estoppel  was  fully  and  fairly  presented  upon  the 
grounds  presented  by  the  requested  charge.  Under  this  charge  the 
jury  could  not  have  found  in  favor  of  defendants  in  error  on  this  issue 
unless  they  believed  that  J.  S.  Sydnor  when  he  witnessed  the  deed  knew 
its  contents. 

There  are  several  assignments  of  error  to  the  refusal  of  requested 
instructions  and  to  portions  of  the  charge  of  the  court.  All  of  the  re- 
quested charges  refused,  if  they  embody  correct  propositions  of  law  and 
applicable  to  the  facts  of  the  case,  are  embodied  in  the  court's  charge. 
The  charge  of  the  court  contains  a  full,  clear  and  explicit  statement 
of  the  propositions  of  law  applicable  to  every  issue  raised  by  the  plead- 
ings and  evidence.  No  part  of  it  is  subject  to  the  objection  that  con- 
troverted facts  are  assumed  to  have  been  proven,  or  that  it  is  upon  the 
weight  of  the  evidence. 

We  have  examined  the  record  very  carefully.  Upon  the  undisputed 
facts,  as  shown,  the  jury  could  not  reasonably  have  come  to  any  other 
conclusion  than  that  John  S.  Sydnor  held  the  title  to  the  property  in 
question  for  the  use  and  benefit  of  J.  T.  Cyrus,  a  trust  which  as  an 
honest  man  he  never  intended  to  repudiate,  and  which  his  executor 
as  another  honest  man  intended  by  his  deed  to  the  Levys  to  carry  out. 
It  is  not  reasonably  conceivable  that  Cyrus  would  have  gone  to  John  S. 
Sydnor  to  witness  the  deed  which  he  executed  to  the  Levys  if  in  fact 
Sydnor  himself  claimed  the  title  to  the  property,  or  that  John  B.  Sydnor 
would  have  executed  the  deed  to  them,  with  the  recitals  of  the  beneficial 
ownership  of  Cyrus,  unless  these  facts  had  been  known  to  him  to  be 
true.  These  recitals  show  that  he  knew  of  the  property,  and  of  the  deed 
to  his  father.  Notwithstanding  this,  in  the  inventory  filed  by  him  as 
executor  and  sworn  to  contain  a  full  statement  of  all  of  the  property 
of  the  estate,  he  does  not  include  this  property,  which  fact  can  he 
reasonably  explained  only  upon  the  hypothesis  that,  as  recited  by  him 
in  the  deed,  the  deed  from  Sabin  to  John  S.  Sydnor  was  for  the  benefit 
of  Cyrus,  and  Sydnor  had  no  real  interest  in  the  property. 
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These  facts  taken  in  connection  with  the  possession  and  active  asser- 
tion of  ownership  under  the  title  of  Cyrus,  and  the  non-assertion  of 
claim  by  the  heirs  of  Sydnor  for  more  than  thirty  years,  establish 
with  such  overwhelming  force  the  claim  of  defendants  in  error,  that  no 
other  verdict  could  have  been  properly  rendered  upon  the  facts.  In 
addition  to  all  of  this,  except  as  to  the  claim  of  Mrs.  Baylor  who  was 
under  disability,  defendants  in  error  made  out,  sufficiently  to  entitle 
them  to  a  verdict  on  this  issue  alone,  a  title  by  limitation  under  the 
five  years  statute. 

We  find  no  error  in  the  record  and  the  judgment  is  aflBrmed. 

Affirmed. 

Writ  of  error  refused. 


City  op  Houston  v.  Richardson  &  Southerland. 

Decided  February  27,  1906. 

1.— Drainage  of  Streets — Liability  of  City. 

Where  the  petition  alleged  that  the  city  in  paving  its  streets  diverted 
surface  water  from  its  former  and  natural  course,  and  caused  it  to  flow  and 
stand  upon  a  lot  upon  which  a  brick  building  was  being  erected  whereby  one 
of  the  walls  was  destroyed,  a  general  demurrer  to  such  petition  was  properly 
overruled.  An  express  allegation  of  negligence  \vas  not  necessary.  It  was  the 
duty  of  the  city  to  provide  adequate  outlet  or  escape  for  the  water  thus  col- 
lected. It  was  not  a  question  of  ordinary  care  to.  provide  such  outlet,  but  the 
duty  and  obligation  was  absolute. 

8. — ^Assignment  of  Error  and  Statement  Threrennder. 

An  assignment  of  error  and  statement  under  the  same  should  show  the 
materiality  of  excluded  testimony,  and  majce  the  error  of  the  court  in  excluding 
the  same  apparent. 

3. — Same — Refusal  of  Special  Charge. 

An  assignment  of  error  based  upon  the  refusal  of  the  court  to  give  a 
special  charge  in  the  form  in  which  it  was  requested  will  not  support  a  propo- 
sition that  the  requested  charge  was  sufficient  to  call  the  court  s  attention  to 
the  point  and  to  require  a  correct  charge.  Appellant  must  stand  or  fall  upon 
the  proposition  that  the  charge  should  have  been  given  in  the  terms  asked. 

4. — ^Defective  Construction  of  Wall — Not  Contributory  Negligence. 

The  plaintiff  could  not  be  required  to  anticipate  the  negligence  of  the 
defendant,  or  to  presume  that  the  defendant  would  fail  to  perform  its  duty, 
and  to  act  accordingly  in  the  construction  of  his  wall. 

Appeal  from  the  County  Court  of  Harris  County.  Tried  below 
before  Hon.  Blake  Dupree. 

r.  H.  Stone  and  W.  J,  Howard,  for  appellant. — That  portion  of  the 
charge  referred  to  in  third  assignment  of  error  was  as  follows : 

^TTou  will  understand  that  the  city  was  not  obliged  by  law  to  provide 
means  to  prevent  surface  water  which  naturally  would  have  flowed 
over  against  plaintiflf^s  wall  from  passing  over  it,  but  if  the  city  by  any 
act  concentrated  surface  water,  or  diverted  it  from  its  natural  channel  or 
course  of  flow,  and  caused  it  to  flow  towards  and  against  plaintiffs'  wall 
in  larger  quantities  than  it  naturally  would  have  done  but  for  such  acts 
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of  the  city,  the  city  was  bound  to  provide  sufiBcient  outlet  for  such  water, 
so  that  it  would  not  be  forced  against  plaintiffs^  wall  in  larger  quantities 
than  it  would  have  done  had  not  the  city  so  collected  and  concentrated 
or  diverted  such  water,  and  if  it  failed  to  provide  such  outlet  under 
such  circumstances,  and  plaintiffs'  property  was  damaged  as  a  direct 
and  proximate  consequence  of  such  failure,  you  will  find  for  plaintiffs.'* 

The  court  erred  in  that  portion  of  its  charge  set  forth  in  the  fifth 
assignment  of  error  as  follows: 

"Whether  the  city  did  or  did  not  concentrate  surface  water  or  divert 
it  from  its  natural  channel,  and  failed  to  provide  a  sufiBcient  outlet 
for  it,  so  that  it  was  forced  against  plaintiffs'  property  in  greater  quan- 
tities than  it  would  otherwise  have  been,  is  for  you  to  say  from  all  the 
evidence,  and  if  you  find  that  the  overflow  against  plaintiffs'  wall,  if 
any,  was  not  caused  by  any  direct  act  or  omission  on  the  part  of  the 
defendant,  or  if  you  find  that  the  overflow  against  plaintiffs'  wall  would 
have' been  as  great  without  the  acts  of  the  defendant,  which  are  com- 
plained of,  then  you  will  find  for  defendant." 

The  court  erred  in  giving  to  the  jury  that  portion  of  its  main  charge 
referred  to  in  the  eighth  assignment  of  error,  as  follows: 

"If  you  find  that  by  reason  of  any  act  of  the  defendant,  complained 
of  in  this  case,  in  the  territory  adjacent  to  plaintiffs'  property,  the 
overflow  against  plaintiffs'  property  was  greiiter  than  it  naturally  would 
have  been  but  for  said  acts,  if  you  find  there  was  such,  and  that  by 
such  increased  fiow  of  water  plaintiffs'  property  suffered  damage,  for 
all  damages  resulting  from  such  acts  the  defendant  is  responsible  to 
plaintiffs." 

Hutcheson,  Campbell  £  Hutcheson,  for  appellees,  cited:  Gross  v. 
City  of  Lampasas,  74  Texas,  202;  Qembler  v.  Echterhoff,  57  S.  W. 
Rep.,  313;  East  Line,  etc.,  R.  R.  Co.  v.  Rushing,  69  Texas,  315;  Bray 
V.  Latham,  81  Ga.,  640. 

REESE,  Associate  Justice. — ^Richardson  &  Southerland  sued  the 
city  of  Houston  in  the  County  Court  to  recover  damages  in  the  sum  of 
$450  alleged  to  have  been  sustained  by  reason  of  the  destruction  of  the 
wall  of  a  house  which  they  were  erecting  for  J.  C.  Hutcheson  on  his 
lot  at  the  intersection  of  Washington  and  Third  Streets  in  the  city  of 
Houston,  and  recovered  judgment  through  the  verdict  of  a  jury  for 
$300  from  which  the  defendant  appeals. 

It  is  alleged  in  the  petition,  in  substance,  that  appellant  had  con- 
structed a  pavement  along  Washington  Street  with  a  curbing  along 
the  street,  the  effect  of  which  was  to  collect  the  surface  water  coming 
down  from  Fourth  Street  and  above,  which,  before  the  construction 
of  the  pavement  in  question,  hi|d  been  conducted  into  the  bayou,  and 
carried  the  same  in  large  volumes  to  Third  Street  where  no  adequate 
means  were  provided  for  its  escape  into  the  bayou,  the  effect  of  which 
was  to  gather  at  that  point  a  large  volume  of  water  which  was  precipi- 
tated upon  the  lot  of  J.  C.  Hutcheson  at  the  intersection  of  Washington 
and  Third  Streets.  That  prior  to  the  construction  of  said  pavement 
all  of  the  water  coming  along  Washington  Street  from  Fourth  Street 
and  above  had  an  outlet  into  the  bayou  at  Fourth  Street  where  a  drain 
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was  constructed,  which  drain  with  the  natural  grade  of  the  ground  at 
that  point  carried  all  of  the  water  from  the  east  side  of  Fourth  Street 
and  above  up  Washington  Street  into  the  bayou,  and  none  of  it  passed 
in  front  of  the  lot  on  which  the  building  in  question  is  situated.  That, 
in  constructing  the  pavement,  appellant  destroyed  the  drain  at  Fourth 
Street,  placed  a  casing  or  retaining  wall  on  the  side  of  Washington 
Street  and  gathered  and  carried  all  of  the  water  from  Sixth  Street  and 
below  down  to  Third  Street,  where  for  want  of  adequate  provision  for 
it«  outlet  it  was  discharged  upon  and  over  the  property  referred  to. 
That  plaintiffs,  under  contract  with  J.  C.  Hutcheson,  on  or  about 
December  29,  1903,  began  the  construction  on  said  property  at  the 
comer  of  Washington  and  Third  Streets  of  a  brick  wall  32  feet  long 
and  11  feet  high  and  2  feet  thick,  which  was  the  east  wall  of  a  building 
being  constructed  by  plaintiffs  at  said  point;  that  on  March  18,  1904, 
there  came  an  ordinary  rain,  the  effect  of  which  was,  owing  to  the 
circumstances  above  stated,  that  the  wall  was  torn  from  its  base  and 
destroyed  as  a  wall  to  said  building ;  that  plaintiff  had  to  tear  down  the 
wall  at  an  expense  of  $76  and  put  back  in  the  wall  15,000  brick  at  an 
expense  of  $256  and  the  additional  sum  of  $25,  their  profit  thereon. 
In  addition  plaintiffs  were  put  to  an  expense  of  $45  in  clearing  out 
the  debris  and  deposit,  and  $35  in  refilling  the  bulkhead  between  the 
building  and  the  bayou,  the  total  damage  being  alleged  to  be  $4^0. 

It  was  alleged  that  appellant  had  full  knowledge  of  the  defective 
condition  referred  to  and  the  consequences  thereof  in  case  of  rain; 
that  it  had  full  notice  of  the  intention  of  said  Hutcheson  to  erect  the 
building,  as  above  stated,  and  made  no  effort  to  correct  the  defective 
condition. 

Appellant  answered  by  general  demurrer,  general  denial  and  pleaded 
contributory  negligence  on  the  part  of  appellees  in  the  following  par- 
ticulars : 

First.  That  they  obstructed  the  water  by  piling  lumber,  bricks, 
etc.,  in  the  street. 

Second.  That  the  mortar  used  in  building  the  wall  was  not  sufficient 
to  hold  the  bricks  together. 

Third.  That  the  wall  was  not  properly  constructed,  in  that  appellees 
did  not  properly  tamp  the  same  when  back-filled  and  did  not  take  the 
necessary  precautions  to  brace  the  same. 

Fourth.  That  the  wall  was  made  of  soft  or  "made''  ground  without 
a  proper  foundation. 

The  action  of  the  court  in  overruling  the  general  demurrer  to  the 
petition  is  assigned  as  error,  the  ground  being  that  it  is  not  alleged 
that  the  city  was  guilty  of  negligence  in  the  manner  of  providing 
adequate  escape  for  the  water  at  the  point  of  intersection  of  Washington 
and  Third  Streets. 

The  assignment  is  not  well  taken.  If  the  city,  in  the  manner  stated 
in  the  petition,  so  constructed  the  paving  of  Washington  Street  as  to 
collect  and  concentrate  at  the  point  indicated  a  volume  of  water,  in 
case  of  rain,  which  would  otherwise  have  found  an  outlet  into  the  bayou 
without  injury  to  the  property,  the  duty  was  thereby  cast  upon  the  city 
to  provide  adequate  outlet  or  means  oif  escape  for  the  water  thus  col- 
lected.    It  is  not  a  question  of  ordinary  care  to  provide  such  outlet, 
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but  the  duty  and  obligation  is  absolute.  (City  of  Houston  v.  Hutehe- 
son,  81  S.  W.  Rep.,  86;  City  of  Houston  v.  Bryan,  2  Texas  Civ.  App., 
557,  22  S.  W.  Rep.,  231.) 

Appellant  assigns  as  error  the  action  of  the  court  'in  refusing  to 
admit  the  testimony  of  0.  H.  P.  Rudesill  to  the  effect  that  the  excava- 
tion adjoining  the  street  and  between  the  street  and  the  wall  had  not 
been  back-filled  or  properly  tamped.  The  statement  under  the  assign- 
ment is  that  ^'the  defendant  sought  to  prove  by  the  witness  Rudesill 
that  the  excavation  adjoining  the  street  and  between  the  street  and 
the  wall  alleged  to  have  been  damaged  had  never  been  properly  filled 
nor  properly  tamped.^' 

It  is  not  shown  that  this  failure  to  properly  back-fill  and  tamp  had 
any  effect  in  contributing  to  the  injury  to  the  wall.  That  part  of  this 
witness's  testimony  which  would  have  tended  probably  to  show  this, 
was  excluded  upon  objection  of  appellees,  but  this  is  not  referred  to  in 
the  assignment  of  error  nor  in  the  statement.  We  can  not  say  that 
the  testimony  set  out  in  the  assignment  and  statement  was  material, 
or  that  the  court  committed  error  in  excluding  it. 

That  portion  of  the  court's  charge  referred  to  in  the  third  assignment 
of  error  is  not  subject  to  the  objection  that  it  is  upon  the  weight  of  evi- 
dence, or  that  it  assumes  that  the  city  collected  the  water  on  the  streets 
adjacent  to  the  property  and  diverted  the  same  against  the  wall.  The 
charge  seems  to  us  unobjectionable  in  any  particular. 

It  was  not  error  to  charge  the  jury  that  if  the  city  by  reason  of  the 
work  done  by  it  on  Washington  Street  diverted  the  water  that  would 
have  otherwise  passed  away  elsewhere  and  collected  and  conducted  it 
down  Washington  Street  to  Third  Street  in  greater  quantities  than  it 
would  otherwise  flowed,  and  did  not  provide  sufficient  outlet  for  it, 
or  permitted  such  outlet  to  become  and  remain  insufficient  to  carry  off 
such  increased  flow  of  water,  to  appellees  damage,  it  would  be  liable. 
It  was  not  a  question  of  the  exercise  of  ordinary  care,  but  the  obligation 
upon  the  city  was  as  great  not  to  permit  such  outlet  to  become  and 
remain  insufficient  as  it  was  to  provide  such  outlet  or  means  of  escape 
in  the  first  instance.  The  charge  objected  to  is  substantially  the  same 
as  a  charge  approved  by  this  court  in  a  similar  case  in  City  of  Houston 
V.  Bryan,  supra.  There  can  be  no  question  that  the  city  had  full  notice 
of  the  condition  of  this  street  in  the  particulars  complained  of.  This 
was  not  an  issuable  fact  under  the  evidence.  It  not  only  appears  con- 
clusively that  the  city  had  full  knowledge  of  the  defects  complained  of, 
but  had  made  no  effort,  although  of  long  standing,  to  remedy  them. 

That  portion  of  the  court's  charge  objected  to  in  the  fifth  assignment 
can  not  fairly  be  said  to  be  upon  the  weight  of  the  evidence  or  to 
assume  any  controverted  fact.     The  assignment  can  not  be  sustained. 

The  charge  requested  by  appellant  and  refused,  as  set  out  in  the  sixth 
assignment,  could  not  have  been  properly  given  in  the  form  asked. 
The  charge  instructs  the  jury  that  if  they  find  that  plaintiffs  failed  to 
take  such  steps  and  precautions  to  properly  brace  and  back-fill  or  other- 
wise protect  said  wall  as  an  ordinarily  careful  and  prudent  person  would 
have  done  under  the  same  or  similar  circumstances,  they  would  find  for 
the  defendant.  The  charge  is  objectionable  in  that  it  ignores  any  causal 
relation,  or  lack  thereof,  between  such  failure  on  the  part  of  appellees 
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and  the  injury,  as  would  be  necessary  in  any  case  to  render  appellees 
liable  for  the  consequences  of  such  failure  and  exempt  appellant.  In 
this  respect  the  charge  is  defective,  if  it  otherwise  announces  a  sound 
proposition,  and  the  court  did  not  err  in  refusing  to  give  it  as  asked. 
It  is  not  assigned  as  error,  nor  pointed  out  in  the  brief,  that  the  re- 
quested charge  was  sufficient  to  call  the  court^s  attention  to  the  point 
and  to  require  a  correct  charge.  Appellant  must  stand  or  fall  upon  the 
proposition  that  the  charge  should  have  been  given  in  the  terms  asked. 
(El  Paso  Elec.  Ry.  Co.  v.  Harry,  83  S.  W.  Rep.,  737.) 

There  was  no  evidence  tending  to  show  that  the  excavation  along 
the  edge  of  the  street  adjoining  the  wall  dug  by  appellees,  or  their 
negligence,  if  they  were  negligent,  in  failing  to  fill  it  up,  caused  the 
banks  of  same  to  cave  in  against  the  wall  in  such  a  way  as  to  cause  the 
damage  complained  of,  or  that  the  damage  or  injury  was  caused  other- 
wise by  the  water  being  diverted  into  such  excavation,  and  it  was  not 
error  to  refuse  the  charge  on  this  point  requested  by  appellant.  Appel- 
lant refers  only  to  the  testimony  of  W.  J.  Piatt  in  .support  of  this 
assignment,  with  the  statement  that  the  witness  testified  "to  the  excava- 
tion between  the  wall  and  the  street.**  There  was  no  error,  under  this 
state  of  the  evidence,  in  refusing  to  give  the  instruction  requested. 

That  portion  of  the  court's  charge  objected  to  in  the  eighth  assign- 
ment does  not  appear  to  us  to  be  upon  the  weight  of  the  evidence  or 
to  assume  any  controverted  fact.  It  is  not  objectionable  in  this  or 
in  any  other  respect. 

It  does  not  seem  to  us  that  the  testimony  of  the  witness  Rudesill, 
offered  by  appellant  and  excluded  upon  objection  of  appellees,  to  the 
effect  that  the  wall  had  not  been  properly  constructed  and  the  proper 
quantity  of  cement  had  not  been  used,  and  that  the  injury  to  the  wall 
was  occasioned  thereby,  was  material.  If  it  could  be  said  that  appellees 
owed  to  appellant  the  duty  to  so  construct  the  wall  in  workmanship 
and  material  as  that  it  would  be  able  to  withstand  the  effects  of  the 
water  precipitated  upon  it  through  the  acts  or  omissions  of  appellant, 
in  violation  or  disregard  of  its  duty  and  obligation,  the  effect  of  such  a 
principle  would  be  to  relieve  appellant  of  all  liability  for  the  conse- 
quences of  its  own  dereliction  of  duty.  We  do  not  think  this  is  a  sound 
proposition.  The  city,  having  notice  that  a  large  volume  of  water  was 
liable  to  be  precipitated  upon  the  lot,  as  the  effect  of  a  rainfall,  and  as  a 
consequence  of  its  own  fault,  can  not  be  allowed  to  say  to  appellees, 
and  others  in  similar  cases,  that  they  must  construct  the  wall,  building, 
or  other  improvements,  of  such  materials  and  in  such  manner  as  that 
the  inflow  of  water  will  be  harmless. 

The  evidence  shows  that  this  wall  had  been  standing  for  30  days. 
There  was  no  evidence  to  show  that  its  destruction  in  the  manner  com- 
plained of  was  more  than  a  threatened  danger  of  possible  occurrence 
in  case  of  a  heavy  rainfall.  While  the  evidence  indicates  that  it  was 
reasonably  to  be  apprehended  that  in  case  of  a  heavy  rainfall  water 
would  overflow  the  lot,  there  was  nothing  that  would  indicate  that  it 
was  to  be  apprehended  that  a  wall  constructed  as  this  one  was  con- 
structed, even  in  the  light  of  the  excluded  testimony,  would  be  moved 
from  its  foundations  and  destroyed  as  a  wall  in  the  manner  in  which  it 
was. 
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It  is  Bufficient  answer  to  appellant's  ninth  assignment  of  error  that 
facts  testified  to  by  Richardson,  over  appellant's  objection,  that  after 
the  injury  to  the  wall  the  city  had  repaired  the  sewer,  were  substantially 
proven,  without  objection,  by  Southerland,  Dormant  and  Gillespie. 

The  tenth  assignment  of  error  is  without  merit. 

The  verdict  and  judgment  are  fully  supported  by  the  evidence.  We 
find  no  error  requiring  a  reversal  of  the  judgment  and  it  is  therefore 
affirmed. 

Affirmed. 


Mary  F.  Pope  v.  American  Surety  Company  of  New  York. 

Decided  February  28.  1906. 

1. — ^Written  Instrument — General  Denial — ETldenee. 

In  an  action  against  a  defendant  for  breach  of  contract  to  erect  a  building 
and  against  a  surety  on  his  written  guaranty  of  performance  of  such  contract 
by  the  principal  defendant,  a  general  denial  put  in  issue  the  contract  of  guar- 
anty and  made  necessary  its  introduction  in  evidence,  though  a  copy  of  such 
contract  was  made  a  part  of  plaintiiT's  petition  as  an  exhibit,  its  execution 
was  not  denied  under  oath,  it  was  referred  to  in  the  oral  testimony  without 
stating  its  terms,  and  its  execution  was  admitted  in  a  special  plea,  following 
the  general  denial,  but  seeking  to  attack  it  for  fraud. 

2. — Same. 

Where  the  written  instrument  sued  on  and  made  a  part  of  the  petition  by 
exhibiting  a  copy  was  not  read  in  evidence  a  peremptory  instruction  to  find 
for  defendant  was  proper. 

Appeal  from  the  District  Court  of  Travis  County.  Tried  below 
before  Hon.  George  Calhoun. 

Cochran  &  Venn,  for  appellant. — The  evidence  on  the  trial  showed, 
or  tended  to  show,  that  plaintiff  was  entitled  to  a  judgment  against  the 
defendant  American  Surety  Company  of  New  York,  as  well  as  against 
the  defendant  Hubbard,  unless  defeated  by  one  of  the  three  special 
defenses  plead  by  said  defendant  American  Surety  Company  of  New 
York,  and  the  evidence  in  support  thereof. 

Geo,  E.  Shelley  and  Fiset  &  McClendon,  for  appellee. — Appellant  in 
failing  to  introduce  in  evidence  the  bond  upon  which  she  sued  the 
Surety  Company  failed  to  make  out  a  prima  facie  case  against  the 
Surety  Company,  and  the  court,  therefore,  properly  instructed  the 
jury  to  return  a  verdict  in  favor  of  said  company.  The  fact  that  de- 
fendant Surety  Company  admitted  in  its  answer  that  it  only  executed 
the  bond  in  the  capacity  of  surety  and  then  sets  up  certain  defenses 
which  would  relieve  it  from  its  obligation  as  surety,  was  not  a  waiver 
of  its  general  denial,  and  did  not  relieve  the  plaintiff  of  the  necessity 
of  introducing  the  bond  in  evidence,  or,  in  case  of  its  loss  or  destruction, 
of  accounting  for  same  and  proving  its  execution  and  contents.  The 
admission  by  the  defendant  Surety  Company  in  its  answer  that  it  only 
executed  the  bond  as  surety  was  not  an  admission  that  the  purported 
copy  of  the  bond  attached  to  plaintiff's  petition  as  an  exhibit  was  in 
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fact  a  true  copy  of  the  bond  that  it  executed,  or  correctly  set  out  the 
terms  of  such  bond,  and,  therefore,  did  not  relieve  the  plaintiff  of  pro- 
ducing the  bond  in  court,  or  of  accounting  for  its  absence  and  proving 
its  contents  and  execution  in  case  of  non-production.  Ft.  Worth  &  D. 
C.  Ry.  Co.  V.  McAnulty,  26  S.  W.  Rep.,  414;  Erskine  v.  Wilson,  20 
Texas,  78;  Robinson  v.  Brinson,  20  Texas,  438. 

KEY,  Associate  Justice. — Appellant  brought  this  action  to  re- 
cover damages  for  the  breach  of  a  written  contract  alleged  to  have  been 
executed  by  James  A.  Hubbard,  as  principal,  and  the  American  Surety 
Company  of  New  York,  as  surety. 

After  hearing  all  the  testimony,  the  court  instructed  a  verdict  for 
the  plaintiff  against  Hubbard,  and  for  the  defendant  Surety  Company, 
and  rendered  judgment  in  accordance  with  the  verdict. 

The  plaintiff  has  appealed  and  asserts  that  the  trial  court  committed 
error  when  it  peremptorily  instructed  a  verdict  for  the  Surety  Company. 
That  instruction  was  correct.  The  Surety  Company  interposed  a  gen- 
eral denial,  thereby  casting  upon  the  plaintiff  the  necessity  of  producing 
and  offering  in  evidence  the  written  obligation  sued  on;  and  this  was 
not  done.  The  plaintiff  alleged  that  a  copy  of  the  contract  sued  on, 
marked  Exhibit  "A,"  was  attached  to  and  made  a  part  of  her  petition. 
Two  contracts,  neither  being  marked  Exhibit  "A,"  were  attached  to 
the  petition,  one  signed  by  the  plaintiff  and  Hubbard,  and  being  for 
the  erection  of  certain  buildings  by  Hubbard  for  the  plaintiff;  while 
the  other,  which  was  signed  by  Hubbard  as  principal  and  the  Surety 
Company  as  surety,  obligated  them  for  the  faithful  performance  of  the 
first  contract  Neither  of  these  contracts  is  in  the  statement  of  facts,  but 
it  is  there  recited  that  *^the  plaintiff  read  in  evidence  the  contract  be- 
tween plaintiff  and  defendant  Hubbard,  which  is  not  herein  copied  to 
save  repetition.*'  If  that  recital  can  be  held  to  refer  to  either  contract 
attached  to  plaintiff's  petition,  we  think  it  must  be  restricted  to  the 
contract  for  the  erection  of  the  buildings,  which  was  the  only  contract 
exclusively  between  the  plaintiff  and  Hubbard  and  was  not  signed  by  the 
Surety  Company.  The  obligation  of  the  latter  was  fixed  by  the  bond 
given  to  secure  faithful  performance  by  Hubbard  of  the  first  contract. 
There  was  testimony  given  by  George  E.  Shelley,  and  other  witnesses, 
showing  that  the  Surety  Company  had  executed  a  bond  for  Hubbard 
relating  to  his  contract  with  the  plaintiff;  but  none  of  the  witnesses 
attempted  to  state  the  terms  of  the  instrument  referred  to,  nor  was  it 
identified  by  reference  to  the  copy  attached  to  the  plaintiff's  petition. 
We  are  not  authorized  to  assume  that  the  bond  referred  to  by  the  wit- 
nesses was,  in  amount  and  other  essential  particulars,  identical  with 
the  obligation  described  in  the  plaintiff's  petition. 

True  it  is,  that  in  a  special  plea  which  followed  the  general  denial 
of  the  Surety  Company,  it  admitted  the  execution  of  that  obligation; 
but  that  admission  in  no  wise  limited  the  scope  and  effect  of  the  general 
denial,  and  can  not  be  considered  in  support  of  the  averments  of  plain- 
tiff's petition.  (Fowler  v.  Davenport,  21  Texas,  627;  Duncan  v.  Mag- 
ette,  26  Texas,  245;  Express  Printing  Co.  v.  Copeland,  64  Texas,  354; 
SiUiman  v.  Gano,  90  Texas,  637 ;  Bauman  v.  Chambers,  91  Texas,  109 ; 
Hynes  v.  Packard,  92  Texas,  44.) 
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Having  failed  to  produce  and  put  in  evidence  the  written  contract 
sued  on,  or  prove  its  contents,  the  plaintiff,  as  a  matter  of  law,  was  not 
entitled  to  recover  anything  from  the  Surety  Company,  and  the  court 
correctly  instructed  a  verdict  for  it. 

That  the  omission  referred  to  was  the  fault  of  an  attorney  who  no 
longer  represents  appellant,  as  is  indicated  by  the  record,  is,  of  course, 
a  circumstance  of  no  importance  in  determining  the  questions  involved 
in  this  appeal. 

No  error  is  shown  and  the  judgment  is  affirmed. 

AfjUrmed. 


C.  W.  Morton  v.  Provident  National  Bank  of  Waco. 

Decided  February.  28,  1906. 

1. — GaminsT  Debt — ^Indorsement  of  Secnrltles. 

When  the  law  declares  void  the  indorsement  of  securities  in  payment  of  a 
gambling  debt  the  indorser  is  not  precluded  from  asserting  its  invalidity  be- 
cause in  pari  delicto  with  the  indorsee. 


-Money  Advanced  to  Continue  Play. 
Under  the  statutes  of  Missouri  (Rev.  Stats.  Mo.,  sec.  3432),  making  void 
the  indorsement  of  a  bank  draft  in  consideration  of  money  won  at  gaming, 
where  the  draft  was  indorsed  as  security  for  money  to  enable  £he  indorser  to 
continue  play,  which  was  advanced  to  him  in  sums  of  $50  at  a  time,  and 
these  successively  lost  till  the  amount  equalled  that  of  the  draft,  which  was 
then  retained  by  the  winner  in  settlement,  the  transaction  constituted  an  in- 
dorsement for  money  won  at  gaming,  and  was  void  under  the  statutes. 

3. — Same — ^Limitation. 

The  limitation  imposed  by  the  statutes  of  Missouri  (Rev.  Stats.  Mo.,  sec. 
3432),  upon  actions  to  recover  back  money  or  property  won  at  gaming,  does 
not  apply  to  a  defense  urged  against  the  enforcement  of  a  bank  draft  indorsed 
to  the  winner  in  settlement  of  a  gambling  debt;  such  indorsement  being  made 
void  by  the  statute,  the  defense  can  be  urged  whenever  it  is  sought  to  be 
enforced  by  the  holder,  though  after  the  time  fixed  for  bringing  suit  to  recover 
back  money,  etc.,  won. 

4. — Gaming  Transaction — ^Winnings  by  Several  Participants. 

It  seems  that  the  indorsement  of  a  draft  in  settlement  for  money  won  at 
gaming  mav  be  avoided  in  the  hands  of  the  indorsee,  though  others  than  he 
participated  in  the  game  and  the  winnings;  but  the  evidence  here  is  held  to 
support  the  conclusion  that  all  was  won  by  the  indorsee. 

Appeal  from  the  District  Court  of  McLennan  County.  Tried  below 
before  Hon.  Marshall  Surratt. 

Jennings  &  Penry,  for  appellant. — The  drafts  were  not  indorsed  and 
delivered  to  plaintiff  in  consideration  of  money  or  property  won  at 
any  game  or  gambling  device  by  plaintiff  from  said  defendant  within 
the  meaning  and  intention  of  section  3426,  as  aforesaid,  and  said  section 
has  been  construed  by  the  Supreme  Court  of  the  State  of  Missouri,  in 
a  case  similar  in  facts  to  the  state  of  facts  set  up  in  defendant's  cross 
bill,  and  said  court  has  declared  in  the  case  so  determined  that  said 
statute  has  no  application.    Sec.  3426,  chap.  32,  Eev.  Stats,  of  Missouri, 
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1899,  pp.  587,  588;  Higginbotham  v.  McGreadv,  183  Mo.  Rep.,  96 
(S.  C,  81  S.  W.  Rep.,  833). 

The  maxim  of  the  law,  in  pari  delicto  potior  est  conditio  possidentis 
applies,  and  the  courts  will  leave  defendant  to  bear  the  penalty  of  his 
own  misdoing  by  refusing  to  grant  him  the  affirmative  relief  he  seeks 
to  cancel  and  annul  his  said  contracts  of  indorsement.  XJllman  v. 
St.  Louis  Fair  Assn.,  167  Mo.  Rep.,  273  {66  S.  W.  Rep.,  949) ;  Beer  v. 
Landman,  88  Texas,  450. 

The  indorsement  and  delivery  of  a  bill  of  exchange  in  consideration 
of  money  advanced  and  loaned  by  one  person  to  another  to  enable  such 
other  person  to  continue  playing  in  a  game  or  gambling  device  played 
for  money  is  not  such  a  transaction  as  is  declared  void  by  section  3426, 
chapter  32,  of  the  statute  laws  of  the  State  of  Missouri,  Revised  Stat- 
utes, 1899.  Higginbotham  v.  McGready,  183  Mo.  Rep.,  96  (81  S.  W. 
Rep.,  833). 

The  court  erred  in  rendering  judgment  for  the  defendants  on  the 
cross  action  of  A.  W.  McGregor,  because  the  plaintiff,  in  his  suit  herein 
against  the  defendant,  the  Provident  National  Bank,  to  recover  of  said 
bank  upon  the  drafts  indorsed  to  him  by  A.  W.  McGregor,  is  seeking 
no  relief  against  said  A.  W.  McGregor  by  reason  of  his  said  indorse- 
ments, and  has  not  impleaded  him  with  the  said  bank.  TJllman  v.  St. 
Louis  Fair  Assn.,  167  Mo.  Rep.,  273  (66  S.  W.  Rep.,  949) ;  Cutshall 
V.  McGowan,  98  Mo.  App.  Rep.,  702  (73  S.  W.  Rep.,  935) ;  Beer  v. 
Landman,  88  Texas,  450;  Daniel  on  Neg.  Instruments,  vol.  1  (4th  ed.), 
sec.  669. 

This  right  of  action  is  restricted  by  the  provisions  of  section  3432, 
of  the  same  chapter,  to  a  period  within  three  months  from  the  time  such 
loss  occurred,  and  not  afterward,  and  as  more  than  three  months  had 
so  elapsed  without  suit  brought  by  said  defendant  against  plaintiflE  to 
recover  the  same,  not  only  is  his  remedy  gone,  but  his  right  of  action 
also.  Connor  v.  Black,  132  Mo.  Rep.,  150  (33  S.  W.  Rep.,  783) ;  Oren- 
shaw  V.  Columbian  Min.  Co.  (Kansas  City  Court  of  Appeals,  Mo.), 
86  S.  W.  Rep.,  261;  Cutshall  v.  McGowan,  98  Mo.  App.  Rep.,  702 
(73  S.  W.  Rep.,  934) ;  Ross  v.  Kansas  Citv  S.  R.  Co.  (Texas  Civil 
Appeals),  79  S.  W.  Rep.,  626;  The  Harrisburg,  119  IT.  S.  Rep.,  199; 
theroux  v.  Northern  Pac  Ry.  Co.,  64  Fed.  Rep.,  85. 

The  judgment  of  the  court  is  contrary  to  the  evidence  in  this:  the 
evidence  does  not  show  that  the  money  the  defendant,  A.  W.  McGregor, 
received  from  plaintiff  in  exchange  for  the  drafts  sued  upon  was  won 
from  him  by  the  plaintiff. 

J.  B.  Dooms  and  S,  E.  Clayton,  for  appellee. — ^Where  the  pleading 
"  alleges  the  details  of  the  transaction,  and  that  under  the  laws  of  another 
State  and  the  construction  thereof  by  its  Supreme  Court  the  transaction 
is  void,  such  pleading  is  good  against  a  general  demurrer.  Williams 
V.  Wall,  60  Mo.,  318;  Missouri  Rev.  Stats.,  sec,  3426;  Saving  Bank 
V.  National  Bank,  38  Fed.  Rep.,  800 ;  Chapin  v.  Dake,  57  111.,  295. 

When  money  is  lost  in  gaming  and  an  obligation,  such  as  it  is, 
exists  upon  the  borrower  to  repay  the  loan  and  debt,  the  retention  of 
the  collateral  by  the  lender  after  a  reasonable  time  or  an  appropriation 
thereof  to  his  own  use,  constitutes  a  full  discharge  of  the  debt  and  the 
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consideration  thereof  is  money  won  at  a  game  of  gambling  device  and 
within  the  Missouri  Statute,  section  3426,  and  the  lender  holds  no  title 
to  the  instrument.  Rev.  Stat.  Missouri,  sec.  3426;  Beer  v.  Landman, 
88  Texas,  at  page  456,  and  previous  authorities. 

The  endorsement  of  a  bank  draft  when  the  consideration  is  money 
won  at  a  game  or  gambling  device  is  void  under  the  statutes  of  the 
State  of  Missouri,  section  3426,  and  the  endorsee  has  no  legal  or  special 
ownership.  Rev.  Stat,  of  Missouri,  sec.  3426;  Williams  v.  Wall,  60 
Mo.,  318;  Chapin  v.  Drake,  57  111.,  295;  Saving  Bank  v.  National 
Bank,  38  Fed.  Rep.,  800;  Pearce  v.  Rice,  142  U.  S.,  28;  Beer  v.  Land- 
man, 88  Texas,  456. 

The  statute  providing  that  any  action  for  money  or  property  brought 
under  the  gaming  chapter  shall  be  commenced  within  three  months,  etc., 
does  not  prohibit  a  defendant  or  party  interested  from  pleading  that 
the  endorsement  is  void  even  after  a  lapse  of  three  months.  Rev.  Stat, 
of  Missouri,  sec.  3426;  Statute  of  9  Anne,  Ch.  14;  Statute  of  Illmois 
cited  in  Pearce  v.  Rice,  142  U.  S.,  28;  Statute  of  California  cited  in 
Poorman  v.  Mills,  2  Am.  Rep.,  451. 

Where  plaintiff  and  others  played  at  a  game  with  defendant  and 
the  plaintiff  and  others  won  defendant's  money  and  defendant  endorses 
and  delivers  to  plaintiff  certain  drafts  in  consideration  of  the  money 
won  by  plaintiff  and  others,  it  is  not  necessary  to  bring  the  case  within 
the  statute  of  Missouri,  section  3426,  that  plaintiff  himself  won  all 
the  money,  and  it  is  immaterial  whether  plaintiff  won  any  of  the  money 
himself,  especially  if  he  participated  in  the  game.  Section  3426,  Mis- 
souri Statutes;  Jones  v.  Akin,  80  S.  W.  Rep.,  385. 

EIDSON,  Associate  Justice. — We  take  the  statement  of  the  nature 
and  result  of  the  suit  from  appellant's  and  appellees'  briefs,  which  is 
as  follows: 

"This  was  a  suit  upon  two  lost  drafts,  brought  by  the  appellant, 
C.  W.  Morton,  plaintiff,  as  endorsee,  against  the  appellee,  the  Provident 
National  Bank  of  Waco,  Texas,  defendant,  as  drawer.  The  drafts  as 
alleged  in  plaintiff's  petition,  were  for  the  sum  of  $300  each  drawn 
by  the  defendant  bank  on  the  Chase  National  Bank  of  New  York  City, 
payable  at  sight  to  the  order  of  A.  W.  McGregor,  and  endorsed  by  him 
in  blank  to  plaintiff.  That  on  the  25th  of  August,  1902,  the  two  drafts 
were. presented  to  thje  Chase  National  Bank  for  payment  and  payment 
refused,  and  on  said  date  the  same  were  duly  protested  and  notice  of 
protest  given  to  the  defendant  bank.  Plaintiff  prayed  for  judgment 
against  the  defendant  bank  for  the  amount  of  the  drafts,  interest  and 
costs  of  suit. 

"Defendant  bank  filed  its  answer  setting  up :  First,  general  de-  • 
murrer;  second,  general  denial;  third,  a  special  answer  admitting  the 
execution  of  said  drafts  as  set  out  in  plaintiff's  petition,  but  alleged  that 
it  had  stopped  payment  of  the  two  drafts  at  the  request  of  the  payee 
therein,  A.  W.  McGregor,  upon  the  representation  made  by  him  to  the 
bank  by  wire  from  Kansas  City,  Mo.,  that  he,  McGregor,  had  lost  the 
drafts  or  they  had  been  stolen  from  him,  which  representation  the 
bank  believed  to  be  true.  That  subsequently  on  the  17th  day  of  De- 
cember, 1902,  tiie  bank  repaid  McGregor  the  $600,  the  full  value  of 
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the  drafts^  demanding  and  receiving  from  him  a  bond  of  indemnity 
executed  by  himself  and  Mrs.  A,  P.  McGregor  and  James  B.  Baker,  as 
sureties,  indemnifying  the  bank  against  all  loss  it  might  susjtain  by 
reason  of  said  repayment,  and  prayed  that  the  parties  to  said  bond 
might  be  made  parties  defendant  in  the  suit,  and  that  in  the  event 
plaintiff  recovered  judgment  against  the  defendant  bank,  that  it  have 
judgment  over  against  said  A.  W.  McGregor  and  his  sureties  on  said 
bond. 

**A.  W.  McGregor  and  his  sureties,  James  B.  Baker  and  Mrs.  A.  P. 
McGregor,  were  made  parties  defendant,  and  A.  W.  McGregor  filed 
an  answer  and  cross-bill,  setting  up :  First,  general  demurrer  to  plain- 
tiff^s  petition;  second,  general  denial;  third,  special  plea  by  way  of 
cross  bill  against  plaintiff  admitting  original  ownership  of  the  two 
drafts  sued  upon.  That  on  the  22d  day  of  August,  1902,  said  de- 
fendant, A.  W.  McGregor,  was  in  Kansas  City,  Mo.,  and  got  into  a 
game  of  "craps,**  a  game  and  gambling  device  in  which  plaintiff  par- 
ticipated. That  he  had  about  $200  in  money  which  he  lost  at  said 
game;  that  plaintiff  agreed  to  loan  and  advance  the  sum  of  $50  to  de- 
fendant on  condition  that  he  would  endorse  and  deposit  with  plaintiff 
one  of  said  drafts  and  would  gamble  further,  all  of  which  he  did,  losing 
this  $50.  Further  advancements  were  made  on  a  similar  condition, 
until  the  full  amount  of  the  first  draft  was  advanced  and  lost  by  de- 
fendant, and  the  same  was  true  of  the  second  draft,  the  full  amount 
thereof  was  advanced  and  lost  by  defendant.  Defendant  further  al- 
leged that  both  said  drafts  were  won  by  the  plaintiff  in  the  manner 
above  set  out,  who  participated  in  said  games.  That  said  transaction 
occurred  in  the  State  of  Missouri  and  not  in  the  State  of  Texas,  and 
under  the  laws  of  Missouri  the  assignment  and  endorsement  of  said 
drafts  by  defendant  to  plaintiff  for  the  consideration  and  under  the 
circumstances  above  detailed  were  null  and  void,  and  that  plaintiff 
acquired  no  title  thereto,  and  defendant  plead  in  support  of  said  conten- 
tion the  statutes  of  Missouri,  section  3426,  Bevised  Statutes  of  Mis- 
souri, 1899,  in  force  at  the  time  of  said  transaction,  being  alleged  to 
be  substantially  as  follows:  ^That  all  conveyances,  bonds,  bills,  notes 
and  securities  when  the  consideration  is  money  or  property  won  at  any 
game  or  gambling  device  shall  be  void  and  may  be  set  aside  and  vacated 
by  any  court  of  competent  jurisdiction.*  That  this  statute  has  been  con- 
strued by  the  Supreme  Court  of  Missouri  to  embrace  endorsements  of 
bills  of  exchange  and  transfers  given  in  payment  of  a  gambling  debt, 
or  for  money  lost  at  a  gambling  device,  such  as  the  transaction  above 
stated;  and,  therefore,  that  the  plaintiff's  title  to  the  drafts  sued  upon 
must  be  governed  by  the  laws  of  Missouri,  and  section  3426  particularly, 
and  the  decisions  thereunder,  and  not  by  the  laws  of  Texas. 

*Tlie  prayer  of  the  cross-bill  is  that  said  defendant's  endorsements 
of  the  two  drafts  sued  upon  be  declared  canceled  and  of  no  effect,  and 
that  he  be  declared  the  true  and  lawful  owner  of  the  same,  for  costs, 
and  that  defendant  and  A.  P.  McGregor  and  J.  B.  Baker  impleaded 
herein  by  the  defendant  bank  go  hence  without  day  and  for  general 
relief. 

"Plaintiff  filed  answer  to  cross-bill  of  defendant  A.  W.  McGregor 
setting  up:     First,  general  demurrer;  second,  general  denial;  third. 
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statute  of  limitations  of  three  months  under  section  3432,  chapter  32 
of  the  statute  laws  of  Missouri,  and  of  which  chapter  section  3426,  as 
pleaded  by  defendant  A.  W.  McGregor  in  his  cross-bill  is  a  part,  which 
section  provides  that  any  action  for  money  or  property  brought  under 
said  chapter  should  be  commenced  within  three  months  from  the  time 
the  right  of  action  accrued  and  not  afterward,  and  alleging  that  more 
than  three  months  had  elapsed  before  action  had  been  commenced  by 
said  A.  W.  McGregor  after  his  right  of  action  against  plaintiff  had  ac- 
crued under  said  section  3426;  fourth,  plea  of  statute  of  limitations  of 
State  of  Texas  of  two  years. 

"Defendant  filed  supplemental  answer  to  paragraphs  3  and  4  of  the 
answer  of  plaintiff  to  cross-action  of  defendant  A.  W.  McGregor,  setting 
up  special  exceptions  to  the  same  on  which  no  rulings  wei^  made  by 
the  court,  and  a  special  plea  setting  up  that  the  statute  of  two  years 
limitation  did  not  apply  because  plaintiff  had  continuously  resided  in 
Missouri  and  uot  in  Texas  ever  since  August  22,  1902,  to  this  date 
(May  30,  1905)  and  that  plaintiff ^s  petition  was  filed  herein  Septem- 
ber 12,  1904,  less  than  twelve  months  preceding  the  filing  of  defendant* s 
answer  and  cross-bill  herein. 

"The  defendants,  James  B.  Baker  and  A.  P.  McGregor  also  filed 
supplemental  answer  adopting  the  original  answer  of  defendant  Provi- 
dent National  Bank.  Provident  National  Bank,  James  B.  Baker  and 
A.  P.  McGregor  filed  supplemental  answer  adopting  the  original  answer 
and  cross-bill  of  defendant  A.  W.  McGregor.*' 

The  case  was  tried  by  the  court  and  judgment  was  rendered  for  the 
defendants. 

The  allegations  of  the  special  plea  contained  in  the  cross-bill  of  A. 
W.  McGregor  which  was  adopted  by  appellees,  were  supported  by  the 
evidence. 

Opinion. — Appellants  first  assignment  of  error  complains  of  the  ac- 
tion of  the  court  below  in  overruling  his  general  demurrer  to  the  cross- 
action  filed  herein  against  the  plaintiff  by  the  defendant  A.  W.  Mc- 
Gregor. The  cross-bill  of  A.  W.  McGregor  alleged  that  the  drafts  sued 
on  were  endorsed  and  placed  in  the  hands  of  appellant  as  security  for 
or  in  settlement  of  money  lost  by  him  and  won  by  appellant  at  the 
game  of  "craps,"  a  game  and  gambling  device;  that  the  transaction 
occurred  in  the  State  of  Missouri,  and  that  under  the  law  of  Missouri 
such  endorsements  or  transfers  are  void.  In  our  opinion  this  pleading 
was  not  subject  to  general  demurrer.  The  transfers  or  endorsements 
being  alleged  to  be  declared  void  by  the  law,  the  rule  as  to  parties  in 
pari  delicto  would  not  apply. 

Appellant's  second,  third,  fourth  and  fifth  assignments  of  error  raise 
practically  the  same  question;  appellant's  contention  thereunder  being, 
in  substance,  that  the  endorsements  and  delivery  of  the  drafts  by  Mc- 
Gregor to  appellant,  under  the  circumstances  shown  by  the  evidence, 
did  not  constitute  such  a  transaction  as  is  declared  void  by  the  law 
of  Missouri.  The  law  of  Missouri  under  which  it  is  claimed  that  the 
transaction  between  McGregor  and  appellant  is  void,  is  section  3426, 
Eevised  Statutes  of  Missouri,  of  1899,  which  reads  as  follows: 

"All  judgments  by  confession,  conveyance,  bonds,  bills,  notes  and 
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securities,  when  the  consideration  is  money  or  property  won  at  any 
game  or  gambling  device  shall  be  void,  and  may  be  set  aside  and  vacated 
by  any  court  of  competent  jurisdiction  upon  suit  brought  for  that  pur- 
pose by  the  person  so  confessing,  giving,  entering  into  or  executing  the 
same,  or  by  his  executors,  administrators  or  by  any  creditor,  heir,  de- 
vee,  purchaser  or  other  person  interested  therein." 

A.  W.  McGregor  testified  as  follows :  "That  he,  witness,  was  engaged 
in  playing  *craps,'  a  game  played  for  money.  That  the  plaintiff  and 
two  other  men  were  playing  with  him  in  the  same  game.  That  witness 
had  with  him  at  the  time  approximately  the  sum  of  $200  in  money 
and  the  two  $300  drafts  in  controversy.  That  in  the  progress  of  the 
game  he  lost  the  $200,  and  that  while  still  at  the  gambling  table  ap- 
plied to  the  plaintiff,  offering  to  cash  one  of  the  drafts  to  procure  other 
money.  That  plaintiff  replied  to  witness  that  he  didn't  have  as  much 
as  $300  to  cash  the  same,  didn't  have  but  $40  or  $50,  but  said:  I'll 
tell  you  what  I'll  do.  If  you  will  gamble  some  more,  I'll  let  you  have 
$50.  If  you  win  you  get  your  draft  back,  if  you  don't  111  let  you  have 
another  $50.  And  that  is  the  way  it  went.  When  witness  would  lose 
$50  plaintiff  would  advance  him  another  $50.  Sometimes  the  plaintiff 
would  not  have  that  much,  and  he  would  borrow  from  the  other  men, 
$10  from  one  and  $20  from  another.  The  condition  with  each  advance 
was  that  witness  would  gamble  some  more,  plaintiff  saying:  *If  you 
want  to  gamble  some  more,  I  will  let  you  have  more.'  Witness  en- 
dorsed the  first  draft  upon  receipt  of  the  first  $50 — endorsed  one  draft 
at  a  time.  Plaintiff  was  sitting  there  at  the  table  playing  at  the  game 
when  he  advanced  witness  all  the  money  he  got  from  him.  Plaintiff 
offered  to  give  witness  a  currency  check  for  $250  and  $50  in  money 
when  witness  offered  him  the  first  draft  to  be  cashed,  but  witness  re- 
fused the  offer,  telling  plaintiff  that  his  check  would  be  no  better  to 
witness  than  his  New  York  exchange.  Witness  further  stated  that  he 
showed  plaintiff  a  letter  from  the  Provident  National  Bank  which  de- 
scribed the  drafts  he  had,  and  which  gave  witness's  name  and  his  sig- 
nature in  the  body  of  the  letter.  When  witness  lost  the  $600  he  went 
down  stairs,  met  one  Robert  Goree  and  borrowed  $5  to  send  some  tele- 
grams, and  wired  the  bank  to  stop  the  payment  of  the  drafts. 

"On  cross-examination  witness  stated  that  there  were  four  men  in 
the  game,  including  himself,  and  all  were  betting  and  putting  up  mon- 
ey. The  way  the  game  was  played,  each  player  rolls  the  dice  and  puts 
up  his  bet.  He  rolls  to  make  seven  or  eleven.  If  he  wins  each  of 
the  other  players  pay  him  the  amount  of  his  bet.  If  he  loses  he  passes 
the  dice  to  the  next  player  and  he  rolls.  Each  party  rolls.  He,  witness, 
did  not  win  a  dollar  that  night.  He  was  not  pretty  drunk.  When  he 
first  went  in  he  had  only  a  couple  of  drinks,  but  drank  more  the  longer 
he  stayed.  Was  perfectly  straight,  did  not  stagger.  Witness  would 
not  have  given  his  drafts  over  to  the  plaintiff  without  receiving  the 
money  for  them.  He  had  refused  plaintiff's  checks.  He  certainly  wanted 
the  money  for  his  drafts,  one  draft  first.  It  took  witness  from  half 
past  nine  until  four  o'clock  in  the  morning  to  lose  his  money,  playing 
from  $2  to  $5,  sometimes  $10  as  a  stake.  That  plaintiff  himself  won 
the  money  and  participated  in  all  the  games  from  beginning  to  end, 
and  defendant  also  identified  the  place  next  day." 
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From  the  testimony  quoted  it  appears  that  the  drafts  were  received 
by  appellant  as  security  for  money  loaned  and  to  be  loaned  McGregor 
by  appellant  for  the  purpose  of  gambling  with  him,  and  that  appellant 
loaned  McGregor  the  full  amount  of  the  drafts  and  won  same  from  him ; 
that  appellant  at  this  stage  of  the  proceedings  held  the  drafts  as  se- 
curity for  money  won  by  him  from  McGregor,  and  this  view  of  the 
transaction  would  bring  it  within  the  meaning  of  the  statute  of  Mis- 
souri, above  quoted.  Having  received  the  drafts  as  security  for  money 
loaned  and  to  be  loaned  for  the  purpose  of  gambling,  as  above  stated, 
and  having  won  from  McGregor  the  full  amount  of  drafts,  and  McGregor 
not  paying  the  amount  when  the  game  ended,  appellants  retaining  such 
drafts  and  claiming  them  as  his  own  property,  predicated  upon  his  right 
thereto  by  reason  of  the  loan  of  the  amounts  of  such  drafts  to  Mc- 
Gregor for  the  purpose  of  gambling  with  him,  and  the  loss  by  Mc- 
Gregor of  such  amounts  and  the  winning  thereof  by  appellant,  would 
make  the  transaction  practically  the  same  as  if  McGregor  had  put  up 
the  amounts  of  the  drafts,  $50  at  a  time  during  the  course  of  the 
game,  and  appellant  had  succeeded  in  winning  eadi  successive  amount 
imtil  his  winnings  aggregated  the  full  amounts  of  the  drafts.  Under 
such  a  view  of  the  transaction  the  consideration  for  the  transfers  or 
endorsements  of  the  drafts  would  clearly  be  money  won  at  a  game  of 
chance,  and  the  transaction  would  come  within  the  meaning  of  said 
law. 

In  the  case  of  Williams  v.  Wall,  60  Mo.,  318,  the  plaintiff  had  en- 
dorsed to  one  Bailey  and  put  up  as  a  stake  on  a  game  of  chance,  called 
three-card  monte,  a  certain  draft,  which  Bailey  won  from  plaintiff  at 
said  game;  and,  after  acquainting  the  defendant  in  the  suit  with  the 
circumstances  under  which  he  obtained  the  draft,  Bailey  endorsed  and 
delivered  same  to  him,  and  induced  him,  for  a  consideration,  to  collect 
the  draft,  which  he  did,  and  the  plaintiff  brought  suit  against  him  to 
recover  the  amount  of  such  draft.  The  trial  court  sustained  a  demurrer 
to  plaintiff^s  petition  alleging  the  above  facts.  On  appeal  the  Supreme 
Court  of  Missouri  reversed  the  judgment  of  the  trial  court,  and  in  dis- 
cussing the  section  of  the  statute  under  consideration,  used  the  following 
language: 

"The  third  section  declares  void  all  judgments  by  confession,  con- 
veyances, bonds,  bills,  notes  and  securities  when  the  consideration  is 
money  or  property  won  at  any  game  or  gambling  device.  Provision  is 
also  made  by  that  section  to  vacate  such  judgments  and  to  cancel  such 
notes,  etc.,  by  proper  procedure  on  the  part  of  the  person  directly  inter- 
ested, his  heirs,  legal  repr^entatives,  creditors,  etc. 

"The  fourth  section  prevents  the  assignment  of  any  bond,  bill,  judg- 
ment, etc.,  from  affecting  the  defense  of  the  person  executing  the  same. 
And  the  ninth  section  limits  the  period  wherein  action  must  be  brought 
for  the  recovery  of  money  or  property  to  three  months. 

"The  central  idea  of  the  act  before  us,  which  is  evidently  in  aid 
of  the  statute  defining  and  punishing  gambling  as  a  criminal  offense, 
is  to  discourage  and  suppress  gaming  by  the  most  effective  of  all 
methods,  that  of  preventing  the  gambler  from  retaining  the  spoils  of 
his  nefarious  vocation,  and  from  successfully  transferring  them  to  col« 
leagues  as  unscrupulous  as  himself. 
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^No  doubt  is  entertained  that  the  endorsement  from  plaintiflE  to 
Bailey,  falls  within  the  inhibitions  of  the  act  under  consideration,  as 
it  is  a  fresh  and  substantive  contract  and  may  be  regarded  eitiier  as  a 
security  (2  Bouv.  L.  Diet.,  493)  or  as  a  new  bill  (Slacum  v.  Pomeroy, 
6  Cranch.,  221;  Coflfee  v.  Planters  Bank  of  Tenn.,  13  How.,  183;  Van 
Staphorst  v.  Pearce,  4  Mass.,  258)  within  the  meaning  of  that  act:  and, 
unless  such  construction  be  given  thereto,  the  wholesome  provisions  of 
this  statute  can  with  ease  be  evaded,  by  simply  endorsing  for  gaming 
purposes,  antecedent  securities,  whose  consideration  is  altogether  legal; 
thus  defeating  the  evident  intent  which  gave  origin  to  the  statute.  Ifo 
such  view  of  the  law  can  therefore  be  entertained. 

"In  Illinois,  under  a  similar  prohibitory  enactment,  it  was  held  that 
an  endorsement  of  a  draft  was  in  the  purview  of  the  law,  although  not 
expressly  named  therein.     (Chapin  v.  Dake,  57  111.,  295.)" 

The  endorsements  of  the  drafts  by  McGregor  to  appellant,  under  the 
circumstances  as  detailed  by  him  as  a  witness  on  the  trial  in  the  court 
below,  might  be  regarded  as  a  security,  or  as  a  new  bill,  and  in  either 
case  would  come  within  the  meaning  of  the  statute.  The  doctrine  an- 
nounced in  this  decision  is  approved  in  Saving  Bank  v.  National  Bank, 
38  Fed.  Bep.,  800. 

We  do  not  think  the  doctrine  laid  down  in  the  case  of  Higginbotham 
V.  McGready,  183  Mo.,  96,  81  S.  W.,  883,  militates  against  the  con- 
clusion we  have  reached.  That  was  a  very  different  case  upon  the  facts 
to  the  one  under  consideration.  In  that  case,  the  note  sued  upon  was 
in  the  hands  of  an  innocent  purchaser,  who  obtained  it  from  one  Ballard, 
who  with  others,  had  participated  in  a  game  of  poker  with  the  defend- 
ant; and  in  the  opinion  the  court  uses  the  following  language: 

"Here  the  note  in  suit,  according  to  the  testimony  of  the  witness 
Ballard,  was  not  given  in  settlement  of  a  bet  or  wager  between  himself 
and  defendant  at  a  game  of  chance  wherein  Ballard  was  successful  and 
the  defendant  was  unsuccessful,  nor  was  it  given  in  consideration  of 
money  or  property  won  at  any  game  of  chance,  or  by  or  through  any 
gambling  device,  but  it  was  given  to  Ballard  by  defendant  in  exchange 
for  five  checks  which  the  defendant  had  drawn  the  previous  afternoon 
and  night  upon  his  local  banker  in  the  city  of  De  Soto,  and  given  to 
said  Ballard  on  account  of  money  at  that  time  borrowed  from  said  Bal- 
lard during  the  progress  of  a  game  of  poker  then  being  played  by  said 
Ballard,  the  defendant  and  others.  The  money  was  borrowed  by  de- 
fendant of  Ballard  to  enable  him  to  buy  poker  chips  or  checks,  as  they 
are  commonly  called,  in  order  that  he  might  continue  in  a  game  of 
poker  then  in  progress,  by  betting  said  chips  or  checks  upon  the  result 
of  the  game,  as  it  would  progress  from  one  deal  of  the  cards  to  another. 
As  said  above,  while  this  note  in  the  hands  of  Ballard  may  have  been 
defeated  because  the  court  would  refuse  its  aid  to  assist  one  wrongdoer 
to  enforce  a  contract  made  with  another  in  the  furtherance  of  an  un- 
lawful act,  yet  quite  different  is  the  situation  of  this  plaintiff,  who  is 
an  innocent  purchaser  of  the  note  for  value  before  its  maturity,  with 
the  rules  of  the  law  merchant,  and  the  provisions  of  our  statute  declara- 
tory thereof,  to  be  applied  in  his  favor.  In  our  opinion  this  note  was 
not  made  under  circumstances  condemned  by  the  statute  in  question. 
Vol.  XLII.  CivH— 11. 
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and  for  this  reason,  it  must  follow  that  the  trial  court  committed  error 
against  the  right  of  plaintiff,  in  directing  the  jury  to  return  their  ver- 
dict for  the  defendant.'' 

In  the  case  at  bar  the  testimony  of  McGregor  shows  (and  while  it 
conflicts  with  the  testimony  of  appellant's  witnesses,  the  court  below 
evidently  acted  upon  it)  that  the  endorsements  of  the  drafts  were  made 
to  appellant  in  pursuance  to  and  in  acceptance  of  his  proposal  to  loan 
the  money  to  McGregor  if  he  would  continue  in  the  game  with  him, 
and  of  course  use  the  money  in  the  game ;  and  that  while  others  were  in 
the  game,  appellant  won  all  of  the  money  loaned  by  him  to  McGregor 
on  the  security  of  the  drafts;  that  appellant  loaned  McGregor  the  full 
amounts  of  the  drafts  and  won  same  from  him,  and  after  doing  so,  re- 
tained the  drafts  which  had  been  endorsed  to  him.  We  think  that  the 
effect  of  this  testimony  is  to  prove  tiiat  the  drafts  were  endorsed  by 
McGregor  to  appellant  as  security  f«r  money  won  by  the  latter  from  the 
former,  and  that  after  winning  the  entire  amounts  of  the  drafts,  ap- 
pellant retained  same  in  settlement  of  such  winnings.  Hence  the  con- 
sideration for  the  endorsements  of  the  drafts  was  money  won  at  gaming, 
and  the  transaction  such  as  is  denounced  by  the  statute  in  question. 

Under  his  sixth  and  seventh  assignments  of  error  appellant  claims 
that  McGregor's  cross-action  should  not  have  been  entertained  by  the 
court  below,  because  it  was,  in  effect,  an  action  for  money  or  property 
lost  at  a  game  or  gambling  device,  and  that  such  action  is  required  by 
the  law  of  Missouri  to  be  brought  within  three  months  from  the  time 
the  cause  of  action  accrued,  and  the  said  cross-bill  was  not  filed  within 
that  time. 

We  do  not  agree  with  appellant  in  this  contention.  As  the  law  de- 
clares a  transaction  of  the  kind  shown  by  the  testimony  in  this  case 
void,  the  party  aggrieved,  or  his  privies,  may,  in  a  suit  brought  to  en- 
force an  obligation  obtained  in  or  as  a  result  of  such  transaction,  plead 
the  nullity  of  the  obligation  on  account  of  its  having  been  obtained 
under  circumstance?  condemned  by  the  law,  and  ask  the  court  to  set 
aside  such  void  obligation.  We  think  the  language  of  the  statute  de- 
claring the  transaction  void  and  providing  that  the  obligation  may  be 
set  aside  and  vacated  in  any  court  of  competent  jurisdiction  upon  suit 
brought  for  that  purpose  by  the  person  executing  the  transfer  or  en- 
dorsement, or  by  any  creditor,  purchaser  or  other  person  interested 
therein,  authorizes  the  suit  to  be  brought  to  set  aside  or  vacate  such 
transfer  or  endorsement  by  cross-bill  in  a  suit  brought  to  enforce  the 
obligation  based  upon  the  transfer  or  endorsement;  and,  such  transfer 
or  endorsement  being  absolutely  void,  this  may  be  done  at  any  time. 

We  do  not  think  the  cross-bill  of  McGregor  constitutes  an  action  for 
money  or  property  so  as  to  come  within  the  meaning  of  section  3432 
of  the  Eevised  Statutes  of  Missouri,  which  provides  that  any  action  "for 
money  or  property  brought  under  this  chapter  (32)  shall  be  commenced 
within  three  months  from  the  time  the  right  of  action  accrued,  and 
not  afterward."  If  McGregor  had  not  stopped  the  payment  of  the 
drafts  and  they  had  been  paid  to  appellant,  and  he,  McGregor,  had 
sought  to  recover  the  money  by  suit,  then  said  section  3432  might 
apply  to  such  suit.  But,  as  said  by  the  court  in  Higginbotham  v.  Mc- 
Gready,  supra,  in  discussing  the  meaning  and  intention  of  section  3426, 
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"This  statute  was  directed  not  at  money  or  property  that  had  been  won 
at  a  game  of  chance  or  gambling  device,  but  against  notes  and  the 
other  contracts  enumerated  that  may  be  made  or  given  in  settlement 
of  bets  or  wagers  of  money  or  property  lost  at  some  game  of  chance  or 
gambling  device.'*  And,  in  our  opinion,  the  obligation  sued  on  in  this 
case  was  a  contract  given  as  security  for  or  in  settlement  of  bets  or 
wagers  of  money  lost  at  a  game  of  chance  played  by  appellant  and 
McGregor. 

Appellant's  eighth  and  ninth  assignments  of  error  are  overruled. 
While  it  does  appear  from  McGregor's  testimony  that  there  were  two 
other  persons  besides  witness  and  appellant  ostensibly  engaged  in  the 
game,  the  witness  does  not  testify  that  either  of  the  other  persons  made 
any  winnings  at  all,  but  he  does  testify  that  appellant  won  all  of  his 
money;  and  a  reasonable  inference  from  McGregor's  testimony  is  that 
while  all  engaged  in  the  game  put  up  money,  no  one  won  except  ap- 
pellant. Hence,  in  our  opinion,  the  court  below  was  justified  in  finding 
as  a  fact  that  the  endorsements  of  the  drafts  were  made  as  security  for 
money  won  by  appellant  from  McGregor;  or  that  thev  were  made  in 
settlement  of  bets  or  wagers  of  money  lost  at  a  game  of  chance  between 
appellant  and  the  said  McGregor.  However,  we  think  if  the  endorse- 
ments were  made  as  security  for,  or  in  settlement  of,  wagers  of  money 
lost  by  McGregor  in  a  game  in  which  appellant  participated,  it  would 
be  unimportant  that  others  also  participating  in  the  game  won  Mc- 
Gregor's wagers  or  a  part  thereof.  (Jones  v.  Aiken,  80  S.  W.  Rep., 
385.) 

There  being  no  reversible  error  pointed  out  in  the  record,  the  judg- 
ment of  the  court  below  is  aflBrmed. 

Affirmed, 


Sak  Antonio  and  Aransas  Pass  Railway  Company  v.  Jakes  W. 

DiOESON   ET  AL. 

Decided  February  28,  1008. 

1. — ^Sailway — ^Negrligrent  Construotion — ^Peremptory  Charge. 

The  evidence  in  this  case  held  not  to  warrant  a  peremptory  instruction 
for  defendant  on  the  ground  that  no  negligence  in  the  construction  of  its  road- 
bed had  been  proven. 

2. — ^Eailway  Conitmotion — ^Negligence — Charge. 

An  instruction  in -an  action  for  damages  to  land  caused  by  improper  and 
negligent  construction  and  maintenance  of  roadbed  in  various  particulars  should 
not  preclude  recovery  by  reason  of  failure  of  proof  to  establisn  one  only  of  the 
series  of  negligent  acts  complained  of. 

8. — ^Railway  Embankment — ^NegUgence — Charge. 

A  charge  that  the  plaintiff  can  not  complain  of  a  negligent  construction 
of  a  solid  embankment  which  benefited  rather  than  injured  his  land  durins  its 
continuance  was  properly  refused  when  plaintiff's  claim  was  of  a  negligent 
construction  which  caused  injury  only  after  the  embankment  failed  to  furnish 
such  protection. 

4. — Charge — ^Weight  of  Evidence. 

A  requested  instruction  limiting  plaintifTs  'right  to  recover,  held  to  be 
on  the  weight  of  testimony  by  intimating  a  doubt  as  to  plaintiff's  right  to 
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recover  at  all,  and  erroneous  as  denying  his  right  to  recover  upon  a  theory  of 
the  case  which  was  supported  by  evidence. 

5. — ^Railway  Embankment — OTerflow — ^Pnrohaser  After  ConBtmction. 

The  owner  of  land  may  recover  for  damages  thereto  by  overflow  caused 
by  negligent  construction  of  a  railway  embankment,  though  he  bought  after 
the  construction. 

6. — OTerflow— Damages — ^Land— Crops. 

The  same  result  is  reached,  and  without  error,  where  the  jury,  as  directed 
by  the  charge,  find  separately  the  damage  by  overflow  to  plaintiff's  growing 
crops  and  that  to  the  land  -  independently  of  the  crops,  as  where  the  entire 
damage  is  assessed  as  damage  to  the  land.  • 

Appeal  from  the  District  Court  of  Lee  County.  Tried  below  before 
Hon.  Ed.  R.  Sinks. 

Charge  No.  1  requested  by  the  appellant  reads  as 'follows:  *ln  this 
case  you  are  charged  if  you  believe  from  the  evidence  that  the  defendant 
was  negligent  in  constructing  a  solid  embankment  from  the  north  bank 
of  the  Yegua  to  the  foothills,  but  if  you  believe  from  the  evidence  that 
said  embankment  was  a  benefit  to  the  plaintiff,  then  the  plaintiff  can 
not  complain  of  such  construction." 

Charge  No.  4,  requested  by  the  appellant,  was  as  follows:  "The  de- 
fendant at  the  most  can  only  be  liable  for  the  immediate  injuries  sus- 
tained by  the  plaintiff  by  the  water  that  passed  out  of  the  washout. 
And  if  you  believe  from  the  evidence  that  the  water  soon  after  passing 
through  said  washout  struck  the  hill  or  highland  and  the  course  of 
said  water  was  deflected  or  changed,  then  the  defendant  would  not  be 
liable  for  such  subsequent  damages  that  the  water  would  do  after  its 
course  had  been  changed." 

Special  charge  No.  10,  requested  by  the  plaintiff,  refusal  oi  which  is 
complained  of  in  his  fifth  assignment,  reads  as  follows:  'TTou  are  in- 
structed in  determining  the  liability  of  the  defendant  that  it  is  imma- 
terial when  plaintiff  acquired  the  land  in  controversy,  whether  it  was 
acquired  prior  to  or  since  the  construction  of  the  defendant's  railroad 
makes  no  difference." 

Q.  U.  Watsouj  J.  F.  Walters  and  J.  T.  Duncan,  for  appellant. 
Rogan  &  Simmons,  for  appellee. 

EIDSON,  Associate  Justice. — This  is  a  suit  brought  in  the  court 
below  by  the  appellee  against  the  appellant  for  damages  caused  by  the 
alleged  negligence  of  the  appellant  in  the  construction  of  its  roadbed 
and  stock  gap  where  its  road  crosses  a  stream  known  as  the  Middle 
Yegua.  The  trial  before  the  court  and  jury  resulted  in  a  verdict  and 
judgment  in  favor  of  appellee  for  $750,  as  damages  to  his  land,  and  $100 
as  damages  to  his  crop. 

Appellant's  first  assignment  of  error  complains  of  the  refusal  by  the 
court  below  to  give  to  the  jury  its  special  charge  No.  2,  which  is  a 
peremptory  instruction  to  the  jury  to  find  in  favor  of  appellant,  upon 
the  ground  that  there  is  no  evidence  tending  to  prove  the  allegations  of 
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Diligence  contained  in  the  petition  of  appellee.  We  do  not  think  there 
was  any  error  in  this  action  of  the  court  below.  The  negligence  charged 
in  the  petition  is^  in  substance^  that  appellant^  in  the  construction  of 
its  road  and  roadbed  across  the  valley  and  channel  of  the  Middle  Yegua, 
negligently  failed  to  construct  or  leave  open  the  necessary  culverts  and 
sluices  required  by  the  natural  lay  of  the  land  for  its  drainage  and  to 
maintain  same^  and  that  in  the  construction  of  its  stock  gap  in  said 
embankment  and  roadbed,  it  negligently  constructed  same  so  as  to 
weaken  said  embankment  to  such  an  extent  that  it  gave  way  and  per- 
mitted the  water  to  flow  upon  appellee's  land;  and  that  appellant  had 
negligently  failed  and  refused  to  repair  such  break  or  opening  in  its 
said  embankment,  and  that  the  injuries  to  appellee's  land  and  crops 
were  the  direct  and  proximate  result  of  such  acts  of  negligence.  While 
there  was  a  conflict  in  the  testimony  upon  the  issues  raised  by  the  alle- 
gations of  appellee's  petition,  in  our  opinion,  it  clearly  appears  from 
the  evidence  embraced  in  the  record  that  there  was  ample  testimony  to 
justify  the  court  below  in  submitting  the  case  to  the  jury  for  their 
determination. 

Appellant's  second  assignment  of  error  complains  of  the  refusal  of 
the  court  below  to  give  to  the  jury  its  special  charge  No.  3,  which  is  as 
follows :  "If  you  believe  from  the  evidence  that  the  defendant  was  neg- 
ligent in  the  construction  of  the  stock  gap  in  question,  still  if  you  be- 
lieve from  the  evidence  that  when  the  stock  gap  was  constructed  the 
defendant  could  not  have  reasonably  foreseen  that  the  injury  complained 
of  by  plaintiff  would  have  occurred,  then  you  will  find  a  verdict  for  the 
defendant." 

As  above  stated,  the  negligence  in  constructing  the  stock  gap  is  only 
one  act  in  a  series  of  acts  of  negligence  charged  against  appellant ;  and 
this  charge  ignores  appellant's  liability  and  appellee's  rights,  in  the 
event  the  other  acts  of  negligence  charged  are  proven,  and  appellee's 
damages  shown  to  have  resulted  from  them.  And,  besides,  insofar  as 
this  requested  charge  embodied  a  correct  principle  of  law  as  applied 
to  any  facts  proven  in  this  case,  the  same  was  covered  by  the  general 
charge  of  the  court.  (Gulf,  C.  &  S.  F.  Rv.  Co.  v.  Pomerov,  67  Texas, 
501,  502;  Gulf,  C.  &  S.  F.  By.  Co.  v.  Holliday,  66  Texas,  619;  Texas 
4  Pac.  V.  Whittaker,  11  Texas  Ct.  Rep.,  249;  San  Antonio  &  A.  P.  v. 
Gurley,  11  Texas  Ct.  Rep.,  361.) 

There  was  no  error  in  the  refusal  of  the  court  below  to  give  to  the 
jury  appellant's  special  charge  Xo.  1.  The  fact  that  appellant's  em- 
bankment, up  to  the  time  of  the  overflow  involved  in  this  suit,  furnished 
some  protection  to  appellee's  land  and  crops  would  not  relieve  appellant 
from  liability  for  injuries  that  did  result  when  the  embankment  failed 
to  furnish  such  protection,  if  such  failure  was  caused  by  the  negligent 
construction  of  said  embankment  itself,  or  in  connection  with  other 
parts  of  its  road  or  roadbed  at  the  point  in  question.  Hence  we  over- 
rule appellant's  third  assignment  of  error. 

There  was  no  error  in  the  refusal  of  the  court  below  to  give  appel- 
lant's special  charge  No.  4  to  the  jury.  The  first  part  of  this  charge 
is  upon  the  weight  of  the  testimony,  as  it  intimates  a  doubt  upon  the 
part  of  the  court  of  appellee's  being  entitled  to  recover  any  amount  in 
the  suit;  and  the  latter  part  of  the  charge  ignores  appellee's  right  to 
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recover  if  the  water,  although  deflected  by  the  hill,  passed  over  and 
injured  his  land  and  crops.  If  this  part  of  the  charge  had  instructed 
the  jury  that  if  the  water  had  been  so  deflected  or 'changed  by  the  hill 
that  it  did  not  pass  upon  or  over  appellee's  land,  appellant  would  not 
be  liable  for  any  injury  except  that  caused,  if  any,  before  such  deflection, 
it  would  have  been  proper  for  the  court  to  give  it. 

The  charge  complained  of  by  appellant's  fifth  assignment  of  error 
was  properly  given  by  the  court.  (Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Provo, 
84  S.  W.  Rep.,  275.)  The  fact  that  the  embankment  had  afforded  pro- 
tection to  the  land  prior  to  and  at  the  time  of  its  purchase  by  appellee, 
and  at  the  time  that  he  purchased  same  he  believed  it  would  continue 
to  do  so,  would  not  defeat  his  right  to  recover  for  damages  to  his  land 
or  crops  caused  by  the  failure  of  the  embankment  to  protect  them,  if 
such  failure  resulted  from  the  negligence  of  appellant  in  the  construc- 
tion of  said  embankment  as  a  part  of  its  roadbed. 

For  the  reasons  already  stated,  we  overrule  appellant's  sixth  assign- 
ment of  error. 

Appellant's  seventh  assignment  of  error  complains  of  the  charge  of 
the  court  relating  to  the  measure  of  appellee's  damages  on  account  of 
injuries  to  his  growing  crops  upon  the  land  overflowed ;  appellant's  con- 
tention being  (1)  that  the  evidence  shows  that  appellee's  crops  would 
have  been  injured  independent  of  appellant's  roadbed  or  embankment; 
and  (2)  growing  crops  being  a  part  of  the  realty,  the  damage  to  them 
would  be  included  in  the  damage  to  the  land.  In  our  opinion,  the 
charge  complained  of  was  authorized  by  the  pleadings  and  evidence. 
There  was  evidence  tending  to  show  damage  to  the  land  independent  of 
the  crops,  and  also  damage  to  the  crops  independent  of  the  land;  and, 
while  the  jury  might  have  found  a  verdict  for  damage  to  the  land  in- 
cluding in  the  amount  the  damage  to  the  crops,  their  finding  separate 
amoimts,  in  view  of  the  evidence,  was  not  prejudicial  to  appellant,  and 
in  arriving  at  the  full  amount  of  damage  to  the  land  the  jury  were 
authorized  to  take  into  consideration  the  injury  to  the  land  itself,  in- 
dependent of  the  growing  crops,  and  also  that  to  the  growing  crops. 
(San  Antonio  &  A.  P.  v.  Kiersey,  81  S.  W.  Rep.,  1045;  Id.,  86  S.  W. 
Rep.,  744;  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Pomeroy,  supra.) 

Appellant's  eighth  and  ninth  assignments  of  error  are  overruled.  As 
before  stated,  appellee's  petition  charged  negligence  against  appellant  in 
failing  to  properly  construct  its  road  and  roadbed  across  the  valley  and 
channel  of  the  Middle  Yegua,  and  in  failing  to  construct  the  proper 
culverts  and  sluices  to  drain  the  land,  according  to  its  natural  lay;  and, 
in  our  opinion,  the  evidence  is  sufficient  to  support  these  allegations  and 
the  finding  of  the  jury  as  shown  by  their  verdict. 

There  being  no  reversible  error  pointed  out  in  the  record,  the  judg- 
ment of  the  court  below  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 
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Charles  Haas  bt  al  v.  American  National  Bank  op  Austin. 

Decided  February  28,  1906. 

1.— ^Innocent  Purohaser — ^Note  of  Harried  Woman. 

A  purchaser  of  a  promissory  note  executed  by  a  married  woman  must  take 
notice  of  her  disability  by  coTerture  and  of  the  existence  or  nonexistence  of 
the  facta  authorizing  her,  as  such,  to  make  the  contract. 

2. — ^Married  Woman — ^Necestaries— Education  of  Child. 

The  education  of  a  minor,  not  their  child,  was  not  such  a  necessary  as 
the  wife,  in  the  husband's  absence,  could  bind  herself  for  by  making  it  a 
member  of  the  family  and  executing  a  promissory  note  for  its  tuition. 


-Tuition  in  Business  College. 
The  tuition  in  a.  business  college  of  their  daughter,  who  had  already  re- 
ceived a  common  school  education,  might  be  among  the  necessaries  for  which 
the  wife,   during  the  husband's  absence  in  a   foreign   countiy,   could   execute 
a  valid  promissory  note. 

4. — Same— Contract  for  Future. 

The  power  of  the  wife  to  contract  for  necessaries  is  not  limited  by  the 
statute  to  payment  therefor  as  received,  and  where  circumstances  justify,  may 
support  a  contract  to  pay  for  tuition  for  a  child  covering  a  year  in  advance. 

Appeal  from  the  County  Court  of  Travis  County.  Tried  below  before 
Hon.  Jno.  W.  Homsby. 

P.  W.  Doonhj  D.  H.  Doom  and  L.  A.  Hill,  for  appellants. — Where  the 
pleadings  show  that  the  debt  sued  for  is  upon  notes  executed  by  a 
married  woman  alone,  and  not  joined  by  her  husband,  and  that  the 
consideration  for  said  notes  was  certain  scholarships  for  tuition,  and 
said  pleadings  further  show  that  the  said  education  was  not  fully  fur- 
nished, but  was  to  be  furnished,  the  same  is  not  a  debt  for  which  a 
married  woman  can  bind  the  community  estate  of  herself  and  husband. 
Rev.  Stats.,  art.  2970;  Tiifany  on  Domestic  Relations,  p.  238. 

There  was  no  statute  or  other  law  to  permit  the  said  Mrs.  M.  A. 
Haas,  a  married  woman,  to  place  herself  in  loco  parentis  to  Wm.  F. 
Ott,  who  was  at  that  time  20  years  of  age  and  with  ample  means  of 
his  own,  and  then  make  a  contract  for  a  debt  for  necessaries  for  him, 
he  not  being  the  child  of  these  defendants  or  either  of  them,  and  in 
that  way  bind  herself  and  her  husband  for  the  payment  of  such  debt. 
Rev.  Stats,  of  Texas,  art.  2970;  Hamilton  v.  Peck,  38  S.  W.  Rep.,  403; 
Walling  V.  Hannig,  73  Texas,  681;  Tiflfany  on  Domestic  Relations, 
p.  238,  Am.  and  Eng.  Ency,  Law,  vol.  15,  p.  876. 

The  note  of  a  married  woman,  unless  joined  by  husband,  or  exe- 
cuted by  his  authority,  is  void,  and  an  innocent  holder  for  value  is  not 
protected.  Daniel  v.  Mason,  90  Texas,  240;  Daniels  on  Neg.  Instru- 
ments, 3d  ed.,  sees.  806,  807. 

Wm.  Brueggerhojf,  for  appellee. — In  answer  to  the  contention  of  ap- 
pellants that  the  words  in  this  article,  "necessaries  furnished,'*  refer 
to  an  act  done,  and,  therefore,  the  issuing  by  D.  A.  Griffitts  of  the 
scholarships  to  Rena  Haas  and  Willie  P.  Ott,  entitling  each  of  th^m 
to  schooling,  is  an  act  not  covered  by  the  statute,  as  the  two  children 
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had  to  first  enroll  in  the  school,  begin  their  studies,  and  it  would  nat- 
urally and  necessarily  take  some  months  for  each  of  them  to  get  the 
benefit  of  the  subjects  taught  to  be  proficient  in  them,  hence  a  married 
woman  could  make  no  such  a  contract,  see  Rev.  Stats.,  art.  2970; 
Butler  V.  Robertson,  11  Texas,  144;  Emerson  v.  Kneezell,  62  S.  W. 
Rep.,  651;  Rhodes  v.  Gibbs,  39  Texas,  444;  Magee  v.  White,  23  Texas, 
193;  Harris  v.  Williams,  44  Texas,  124;  Hawkes  v.  Robertson,  40  S. 
W.  Rep.,  548;  Wadkins  v.  Watson,  86  Texas,  197. 

Education  for  minor  children  is  necessary,  and  the  four  scholarships 
issued  by  D.  A.  Griffitts,  principal  of  the  Business  College,  entitled  both 
Rena  Haas  and  Willie  P.  Ott  to  all  the  special  branches  taught  in  the 
commercial  and  stenographic  course,  and  the  parent  as  well  as  the  chil- 
dren desired  the  schooling.  Rev.  Stats.  (1895),  art.  2621;  Rev.  Stats. 
(1896),  art.  2622;  Rev.  Stats.  (1895),  art.  2630;  Kendrick  v.  Wheeler 
et  al.,  85  Texas,  252;  Schrimpf  v.  Settegast,  36  Texas,  302;  Speer  on 
Married  Women,  pars.  51,  52,  54,  56,  57,  294,  296;  W.  S.  Simpkins* 
Equity  as  Applied  in  the  State  and  Federal  Courts  of  Texas,  pp.  176- 
178. 

FISHER,  Chief  Justice. — This  suit  is  by  the  American  National 
Bank  against  D.  A.  Griffitts,  Charles  Haas  and  Mrs.  M.  A.  Haas  on 
a  note  executed  by  D.  A.  Griffitts  to  the  bank  for  the  sum  of  $100, 
which  was  secured  by  two  notes  deposited  by  Griffitts  as  collateral,  each 
for  the  sum  of  $75,  executed  January  5,  1901,  by  Mrs.  M.  A.  Haas, 
payable  to  Griffitts.  Charles  Haas  and  his  wife  M.  A.  Haas  were 
joined  for  the  purpose  of  foreclosing  the  lien  of  the  bank  on  the  notes 
executed  by  Mrs.  Haas  to  Griffitts  and  held  by  the  bank  as  collateral 
security.  The  main  controversy  in  the  case  is  as  to  the  liability  of 
Charles  Haas  and  his  wife  Mrs.  M.  A.  Haas.  They  pleaded  that  they 
were  not  liable  on  the  notes  executed  to  Griffitts,  for  the  reason  that 
Mrs.  Haas  had  no  authority  to  execute  the  same. 

Plaintiffs  replied  that  the  two  notes  were  executed  in  consideration 
of  four  scholarship  certificates,  issued  by  D.  A.  Griffitts,  who  was 
conducting  a  commercial  school,  two  in  favor  of  Lena  Haas,  the  daugh- 
ter of  Charles  Haas  and  Mrs.  M.  A.  Haas,  and  tw'o  in  favor  of  Wm. 
F.  Ott,  who  was  a  member  of  the  family  of  Charles  Haas  and  wife, 
who  stood  in  loco  parentis  to  said  Ott,  both  of  the  children  at  the  time 
being  minors;  and  that  the  scholarships  entitled  both  to  pursue  a  course 
in  the  business  college  then  conducted  and  carried  on  by  Griffitts;  that 
the  scholarships  and  education  in  this  capacity  of  Lena  Haas  and  Wil- 
liam Ott  were  necessaries.  Plaintiffs  also  pleaded  that  the  bank  was 
the  holder  for  value  of  the  notes,  without  any  notice  of  any  vice  or 
defect  in  them,  or  want  of  authority  upon  the  part  of  Mrs.  Haas  to 
execute   he  same. 

Thb  trial  court,  in  submitting  the  case  to  the  jury,  left  to  their 
determination  whether  Wm.  Ott  was  a  member  of  the  family  of  Haas 
and  wife,  and  whether  the  education  of  Lena  Haas  and  Ott  could  be 
regarded  as  a  necessary  within  the  meaning  of  article  2970,  and  whether 
the  debt  and  the  notes  contracted  for  that  purpose  were  reasonable  and 
propor,  as  required  by  article  2971,  Sayles*  Civil  Statutes.  As  to  these 
questions,  the  verdict  of  the  jury  was  in  favor  of  the  plaintiff,  to  the 
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effect  that  the  plaintiflE  recover  of  GrifiStts  the  amount  of  the  notes 
executed  by  him,  and  also  against  Haas  and  wife  the  sum  of  $150,  the 
amount  of  the  notes  executed  by  them. 

The  contention  of  the  bank  that  it  should  be  accorded  the  protection 
afforded  to  an  innocent  purchaser  of  negotiable  paper  must  be  laid 
aside.  It  must  take  notice  of  the  coverture  of  Mrs.  Haas,  and  the 
existence  or  the  want  of  existence  of  the  circumstances  and  facts  that 
would  authorize  her  to  execute  a  contract  such  as  is  authorized  by 
article  2970,  Sayles'  Civ.  Stat.  Daniel  v.  Mason,  90  Texas,  240. 

So  much  of  the  verdict  and  judgment  against  Haas  and  wife  as  is 
based  upon  the  notes  that  represent  the  scholarship  of  Ott  can  not  be 
maintained  by  the  evidence.  It  is  true  that  Haas,  during  the  time 
that  young  Ott  was  brought  into  the  family,  was  absent  and  intended 
to  be  absent  for  some  time;  and  there  is  evidence  tending  to  show 
that  during  his  absence  his  wife,  Mrs.  Haas,  usually  and  ordinarily 
did  as  she  pleased,  and  performed  such  duties  with  reference  to  the 
management  of  the  marital  affairs  and  property,  and  looking  to  the 
care  and  custody  of  the  child  Lena  and  in  providing  for  the  domestic 
necessities  and  wants  of  the  family  as  might  be  proper  and  necessary. 
But  all  this  would  not  justify  her,  without  the  consent  of  her  husband, 
in  adopting  a  child,  or  permit  her  to  bring  one  into  the  family  that 
would  be  a  charge  upon  the  separate  estate  of  the  husband  or  the  com- 
munity estate  of  both.  The  evidence  shows  that  what  property  they . 
possessed  is  community.  It  is  unnecessary  for  us  to  discuss  the  facts 
that  lead  us  to  the  conclusion  that  Ott  was  not  such  a  constituent  of 
the  family  as  would  justify  Mrs.  Haas,  under  the  circumstances, 
in  entering  into  the  contract  to  provide  him  with  the  tidtion  repre- 
sented by  the  scholarship  certificates. 

It  is  seriously  contended  by  the  appellants  that  the  tuition  of  the 
daughter  Lena  was  not  a  necessary,  such  as  is  provided  for  by  articles 
2970  and  3971.  She  had  received  a  common  school  education,  such 
as  is  furnished  by  the  public  schools  of  the  city  of  Austin.  But  it  is 
clear  from  the  evidence  that  it  was  the  purpose  and  desire  of  her  and 
her  mother,  Mrs.  Haas,  that  she  should  receive  a  business  education, 
in  order  to  fit  her  for  an  avocation  in  life,  and  especially  with  a  view 
of  assisting  the  mother  in  a  business  in  which  the  mother  desired  to 
engage.  At  the  time  that  these  scholarship  certificates  were  issued  and 
the  notes  were  executed,  Mr.  Haas  was  absent  in  the  Empire  of  Japan, 
and  expected  to  be  absent  for  some  time,  and  was  absent,  as  the  evi- 
dence shows,  for  about  a  year  after  the  daughter  commenced  to  attend 
the  business  college.  The  management  of  the  child,  and  the  usual 
authority  exercised  by  both  parents,  if  present,  was  left  to  Mrs.  Haas 
during  the  protracted  absence  of  her  husband;  and  it  appears  that 
during  such  time  she  generally  exercised  such  duties  and  authority 
as  the  husband  could  or  would  have  exercised,  if  present.  The  evidence 
shows  that  their  means  and  income  would  have  justified  the  expenses 
and  charges  incurred  in  the  tuition  furnished  the  daughter  in  the 
pursuit  of  the  business  course.  To  pursue  this  course  would  require 
about  a  yearns  time.  She  attended  the  school  about  a  month  and  then 
quit. 

The  authorities  are  generally  agreed  upon  the  question  that  an  or- 
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dinary  education  may^  in  this  day^  be  regarded  as  a  necessary;  but  as 
to  the  question  whether  an  education  in  a  special  line,  as  fitting  one 
for  some  avocation  or  profession  in  life  is  a  necessary,  there  is  a  de- 
cided conflict  of  authority.  But  we  apprehend  that  the  principle  is 
well  settled  that,  in  ascertaining  whether  any  particular  matter  or 
thing  is  a  necessary,  we  must  look  to  the  facts  of  the  particular  case; 
xor  what  might  be  regarded  as  a  necessary  in  one  family  under  certain 
conditions  and  circumstances,  the  same  thing  might  not  be  regarded 
as  a  necessary  when  contracted  for  in  a  different  family.  The  facts 
and  circumstances  in  the  record  justify  the  conclusion  that  the  benefit 
expected  to  be  received  by  the  daughter  Lena  by  virtue  of  the  course 
through  the  business  college  could  be  regarded  as  •a  necessary ;  but  the 
most  difficult  question  that  we  have  had  to  encounter  in  the  determina- 
tion of  this  case  is  whether  the  contract  in  its  form  as  executed  by 
Mrs.  Haas  was  reasonable  and  proper  within  the  meaning  of  article 
2971. 

The  admission  of  the  fact  that  the  thing  purchased  or  contracted 
for  may  be  a  necessary,  does  not  imply  that  the  form  of  the  contract 
under  which  it  is  to  be  provided  should,  in  all  cases,  be  considered 
reasonable  and  proper.  As  preliminary  to  the  beginning  of  the  busi- 
ness course  Mrs.  Haas  executed  the  notes  in  question ;  then  the  scholar- 
ship certificates  were  issued  and  delivered  to  her.  The  evidence  tends 
•to  establish  the  fact  that  the  time  necessary  to  complete  the  course 
would  cover  a  period  of  about  a  year.  The  appellants  contend  that  the 
statute  merely  allows  the  wife  to  contract  for  necessaries  when  actually 
furnished,  and  does  not  contemplate  that  it  should  embrace  a  long  time 
in  the  future  for  the  performance  of  the  terms  of  the  contract.  This 
construction  is  too  restricted.  Whether  it  should  allow  some  latitude 
in  the  operation  of  the  contract  as  to  future  transactions  must,  in  the 
nature  of  things,  depend  to  some  extent  upon  the  subject  and  the  na- 
ture of  the  thing  contracted  for.  It  has  been  held  that  the  wife  has 
the  power  to  contract  for  the  necessary  improvement  of  her  separate 
property,  for  the  necessary  preservation  of  the  community  property 
during  the  protracted  absence  of  the  husband,  for  plans  and  specifi- 
cations to  be  used  in  the  erection  of  buildings  on  her  separate  property, 
for  the  rent  of  a  residence  which  was  necessary  and  which  was  expected 
to  be  occupied  in  the  future.  Other  instances  of  this  nature  might  be 
mentioned,  which  all  tend  to  show  that  the  application  of  the  statute 
would  depend  upon  the  nature  of  the  subject  matter  of  the  contract. 

Now  if  it  was  proper  for  the  wife  to  make  a  contract  for  the  business 
education  of  her  daughter  Lena,  on  the  ground  that  it  was  a  necessary', 
it  was  impossible,  as  demonstrated  by  the  facts,  that  that  purpose  could 
be  accomplished  within  a  month's  time,  or  probably  within  any  time 
short  of  the  period  of  time  established  by  the  evidence  in  this  case. 
Now  this  brings  us  to  the  question  whether  the  contract  is  reasonable 
and  proper,  in  view  of  the  special  circumstances  of  the  case.  The  court 
left  the  determination  of  this  question  to  the  jury;  and  there  were  facts 
in  the  record  which  would  justify  the  conclusion  that,  in  view  of  the 
pecuniary  condition  of  the  husband  and  wife  and  the  income  received 
by  the  husband,  that  the  sum  agreed  to  be  paid  was  reasonable,  and 
that  the  circumstances  were  such  that  it  was  proper  for  the  daughter 
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to  receive  the  benefit  of  the  business  course  expected  to  be  furnished 
her.  There  is  no  suggestion  raised  by  the  evidence  that  at  the  time 
the  contract  was  entered  into  there  was  any  expectation  that  the  sit- 
uation, pecuniary  and  otherwise,  of  the  family  would  be  changed  before 
the  period  of  time  necessary  to  the  education  6t  the  daughter  would 
have  elapsed.  In  fact,  the  testimony  shows  that  since  that  time  and 
during  the  continuance  of  the  period  within  which  the  daughter  could 
have  received  the  instruction,  the  situation  of  the  family  has  not 
changed  for  the  worse.  The  expression  ''^reasonable  and  proper,"  as 
used  in  the  article  of  the  statute  named,  should  be  given  some  weight, 
and  its  proper  application  in  each  case  as  it  arises.  The  mere  fact  that 
the  articles  or  the  services  or  the  thing  contracted  for  may  be  a  neces- 
sary at  the  time  that  the  contract  was  made  does  not  necessarily  create 
the  power  upon  the  part  of  the  wife  to  contract  for  it,  or  to  make  a 
binding  contract  in  relation  thereto  that  should "  continue  to  operate 
in  the  future  for  the  time  agreed  upon,  independent  of  the  considera- 
tion of  the  fact  whether  such  thing  and  its  agreed  price,  or  time  of 
performance  agreed  upon  vas  reasonable  and  proper. 

As  said  before,  the  evidence  shows  that  the  daughter  Lena  attended 
the  school  about  a  month  and  then  voluntarily  quit;  and  it  is  also 
shown  that  the  school  has  been,  and  up  to  the  present  time  is,  in 
existence,  and  that  the  benefit  of  the  course  is  still  open  to  her.  If 
after  the  execution  of  the  contract  she  had  been  denied  the  education 
expected,  or  had  died,  or  the  situation  and  condition  of  the  family 
had  materially  changed,  then  we  might  have  held  that,  while  the  tui- 
tion could  have  been  regarded  as  a  necessary  at  the  time  that  the 
contract  was  made,  it  would  not  be  proper,  and  it  would  be  unreasonable 
to  enforce  it  except  to  the  extent  of  tiie  benefits  received.  This  is  by 
analogy  illustrated  in  the  case  of  Peck  v.  Cain,  63  S.  W.  Rep.,  179. 

The  judgment  of  the  trial  court  in  favor  of  the  bank  as  against 
Griffitts  will  be  afikmed,  and  will  be  affirmed  as  to  the  appellants  Haas 
and  wife  to  the  extent  of  one-half  of  the  amount  of  the  judgment  of 
the  trial  court,  and  as  to  the  remaining  half,  the  judgment  will  be 
reversed  and  here  rendered  in  their  favor;  and  that  they  recover  the 
costs  of  this  appeal. 

Affirmed  in  part  and  reversed  and  rendered  in  part. 


J.  M.  COBRIGAN  ET  AL.  V.  The  STATE. 

Thomas  B.  Dunn  et  al.  v.  The  State. 

Decided  February  28,  190(5. 

XezloftiL  Orant — ^Treaty— Lesrislative  Conflrmation — Eesnrvey  and  Patent. 

A  valid  grant  made  to  five  leagues  of  land  in  the  State  of  Tamaulipas  by 
the  Mexican  Goyemment  and  protected  by  the  treaty  ceding  soyereignty  to  the 
United  States,  passed  title  to  the  grantees  to  the  boundaries  specified,  though 
they  included  an  excess;  and  legislative  confirmation  of  the  title  by  Act  of 
February  10,  1852,  which  required  the  claimants  to  have  the  land  surveyed, 
file  the  field  notes  in  the  General  Land  Ofiice,  and  procure  patent,  followed 
fay  a  resurvey  and  patent  covering  five  leagues  only,  and  subsequent  claim  of 
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the  excluded  excess,  by  the  State,  as  public  domain,  did  not  restrict  them  to 
the  limits  so  defined,  in  the  absence  of  evidence  that  they  procured  the  resurvey, 
accepted  the  patent,  or  acquiesced  in  the  new  adjustment  of  the  boundaries, 
and  where  there  was  evidence  of  their  continued  claim  to  the  limits  of  the 
original  grant. 

Appeal  from  the  District  Court  of  Travis  County.  Tried  below  be- 
fore Hon.  V.  L.  Brooks. 

Cochran  &  Penn,  for  appellants. — The  undisputed  evidence  showed 
a  valid  grant  of  five  leagues  of  land,  embracing  the  lands  herein  re- 
covered, perfected  December  15,  1835,  from  the  State  of  Tamaulipas 
to  Diego  Ynojosa. 

There  was  no  evidence  to  support  the  finding  of  the  court,  to  the 
effect  that  subsequent  to  the  date  of  said  grant  to  Diego  Ynojosa  and 
to  the  annexation  of  Texas  by  the  United  States,  a  dispute  arose  between 
the  owners  of  said  grant  and  the  State  concerning  the  validity  of  the 
grant  and  the  location  of  its  boundaries,  and  that  this  dispute  culmi- 
nated in  the  passage  by  the  Legislature  of  the  State  of  Texas,  in  the 
year  1852,  of  an  act  confirming  the  validity  of  said  grant. 

The  evidence  was  insufficient  to  warrant  the  court  in  finding  as  a 
fact  that  the  resurvey  of  said  lands  and  the  issuance  of  a  patent  thereon 
were  done  at  the  instance  of  the  owners  of  said  Diego  Ynojosa  grant, 
and  that  such  patent  was  accepted  by  them. 

The  appellants  having  shown  a  valid  grant,  embracing  the  lands  in 
controversy,  to  Diego  Ynojosa  from  the  State  of  Tamaulipas,  the  title 
to  said  grant  could  not  be  affected  or  impaired  by  the  said  act  of  Feb- 
ruary 10,  1862,  or  any  act  done  thereimder,  but  the  patent  issued  under 
the  provisions  of  said  act  could  only  be  regarded  as  documentary  evi- 
dence of  the  prior  title  to  the  extent  of  the  lands  described  in  said 
patent  and  could  not  have  the  effect  of  destroying  the  title  of  Diego 
Ynojosa  or  those  claiming  under  him  to  lands  outside  of  the  field 
notes  given  in  such  patent.  Clark  v.  Hills,  67  Texas,  145,  147;  Mor- 
row V.  Whitney,  95  TJ.  S.,  554;  Langdeau  v.  Hanes,  21  Wallace,  529; 
West  V.  Cochran,  17  Howard,  403;  Dikes  v.  Miller,  24  Texas,  423-425; 
Sideck  v.  Duran,  67  Texas,  261. 

jB.  V.  Davidson,  Attorney-General,  and  T.  S.  Reese,  assistant,  for 
appellee. — It  having  been  shown  that  the  heirs  of  Diego  Ynojosa  initi- 
ated the  proceedings  to  have  the  title  confirmed  by  presenting  their 
claim  to  the  commissioners,  appointed  under  the  Act  of  1850,  and  mak- 
ing proof  thereof;  that  the  Commissioners  reported  the  claim  to  the 
Legislature  for  confirmation;  that  the  grant  was  confirmed  and  sur- 
veyed and  patent  issued  under  the  provisions  of  the  Act  of  1852,  it 
will  be  presumed  that  the  survey -was  made  by  the  procurement  and 
under  the  direction  of  the  claimants  of  the  grant,  and  that  the  patent 
was  issued  upon  their  application  and  by  their  request  and  was  accepted 
by  them.  Their  grantees  should  not  be  allowed,  after  fifty  years' 
silence,  to  repudiate  the  patent.  Act  of  February  8,  1850,  authorizing 
the  appointment  of  the  Commissioners  (3  Gammel's  Laws,  bottom  ]i. 
582)  ;  Act  of  February  10,  1852,  sec.  2  Id.  bottom  p.  949;  Arts.  4175, 
4176,  Eev.  Stats.    To  authorize  the  issuance  of  the  patent  it  was  neces- 
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sary  that  the  persons  claiming  the  land  should  have  had  the  same  sur- 
veyed. Patent  having  issued  it  will  be  presumed  that  all  facts  neces- 
sary existed  to  authorize  its  issuance.  Sheppard  v.  Avery,  34  S.  W. 
Bep.,  440.  Recording  the  patent  was  constructive  delivery  to  the 
grantee  therein.  Newton  v.  Emerson,  66  Texas,  146,  147.  Delivery 
and  acceptance  may  be  shown  by  circumstances.  Hubbard  v.  Cox,  76 
Texas,  242.  Acceptance  by  grantee  of  deed  for  his  benefit  will  be  pre- 
sumed. Note  to  Brown  v.  Westerfield,  53  Am.  St.  Rep.,  645,  546; 
Stone  V.  King,  84  Am.  Dec,  667;  McCartney  v.  McCartney,  63  S.  W. 
Rep.,  390;  Dikes  v.  Miller,  24  Texas,  423. 

Having  asked  that  the  title  be  confirmed  under  the  Act  of  1852, 
had  the  survey  made  and  accepted  the  patent,  the  grantee  in  the  patent 
and  those  claiming  under  them  can  not  now  claim  that  th§  original 
grant  contained  land  not  embraced  in  such  survey  and  patent.  As  the 
State  is  estopped  to  deny  that  the  patent  conveyed  good  title  to  all 
the  land  embraced  therein,  whether  in  fact  embraced  in  the  original 
and  confirmed  grant  or  not,  so  the  grantees  in  the  patent  and  tiiose 
claiming  under  them  arc  estopped  to  claim  that  the  grant  embraced 
land  not  included  in  the  survey  and  patent.  Nevell  v.  Terrell,  14 
Texas  Ct.  Rep.,  100;  Forbes  v.  Withers,  71  Texas,  302;  United  States 
V.  Roselius,  16  Howard,  31;  Arguello  v.  United  States,  18  Howard, 
546;  Doty  v.  Barnard,  92  Texas,  107. 

FISHER,  Chief  Justice. — In  the  two  above  styled  cases  the  State, 
as  plaintiff  filed  suits  against  the  defendants  in  the  District  Court  of 
Travis  County  in  trespass  to  try  title,  to  recover  certain  lands  described 
in  plaintiff's  petitions,  and  for  damages. 

The  defendants  answered  by  general  denial  and  pleas  of  not  guilty. 
The  trial  was  before  the  court  without  r-  jury  and  judgment  rendered 
in  favor  of  the  State  in  the  Corrigan  case  for  the  land  sued  for,  and 
in  favor  of  the  State  in  the  Dunn  case  for  all  the  land  sued  for  except 
about  200  acres. 

The  trial  court  filed  its  conclusions  of  fact  and  law,  and  the  appel- 
lants in  each  case  filed  exceptions  thereto,  but  no  exceptions  were  made 
to  the  findings  of  fact  by  appellee.  By  agreement  these  cases  were  tried 
together,  and  it  was  agreed  that  on  the  appeal  the  cases  should  stand 
as  one  case,  and  that  the  judgment  that  might  be  rendered  in  the  Cor- 
rigan case  should  be  rendered  in  the  Dunn  case. 

The  findings  of  the  trial  court  are  as  follows: 

"1.  The  land,  title  to  which  is  in  controversy  in  this  cause,  was 
originally  embraced  in  a  grant  of  land  expressed  to  be  for  five  leagues 
made  by  the  Mexican  government  to  Diego  Ynojosa.  The  validity  of 
said  original  grant  to  Diego  Ynojosa  is  not  controverted  in  this  suit, 
and  for  the  purposes  of  this  case,  I  find  that  same  was  a  valid  grant. 

^2.  Subsequent  to  the  date  of  said  grant,  and  to  the  annexation  of 
Texas  by  the  United  States,  a  dispute  arose  between  the  owners  of  the 
grant  and  the  State,  concerning  the  validity  of  the  grant  and  the  loca- 
tion of  its  boundaries.  This  dispute  culminated  in  the  passage  by  the 
Legislature  of  the  State  of  Texas,  in  the  year  1852,  of  an  act  confirm- 
ing the  validity  of  the  grant.  Under  the  provisions  of  law  existing  at 
the  date  when  said  act  of  confirmation  became  effective,  it  was  the 
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duty  of  the  owners  of  said  grant  if  they  wished  to  avail  themselves  of 
said  Act  of  confirmation  and  to  procure  a  patent  thereunder,  to  have 
the  land  embraced  in  the  grant  surveyed,  and  to  file  in  the  General 
Land  Office  of  the  State,  within  the  time  prescribed  by  law,  the  field 
notes  of  such  survey,  showing  the  boundaries  of  the  grant.  After  said 
Act  of  confirmation,  and  within  due  time,  the  owners  of  said  Diego 
Ynojosa  grant  did  procure  to  be  made  the  survey  contemplated  by  law, 
and  did  file  in  the  Land  Office  the  field  notes  of  same,  and  did  on 
August  25,  1856,  procure  from  the  State  a  patent  to  the  land  embraced 
in  said  grant  as  so  resurveyed.  Said  grant  as  so  resurveyed,  said  field 
notes  as  filed  in  the  Land  Office,  and  said  patent  as  issued  thereon, 
show  the  land  here  in  controversy  to  be  no  part  of  said  Diego  Ynojosa 
grant;  and  that  the  grant  as  resurveyed  and  patented  contains  five 
leagues  of  land.  The  State  of  Texas  has  continuously  claimed  the 
land  in  controversy  since  the  enactment  of  said  Act  of  confirmation 
and  the  acceptance  of  the  terms  of  same  by  the  owners  of  said  grant, 
as  evidenced  by  said  survey,  the  filing  of  said  field  notes  in  the  (Jeneral 
Land  Office  by  them,  and  issuance  of  said  patent,  and  the  land  has  been 
surveyed  and  appropriated  by  the  State  to  the  common  free  school  fund. 
There  is  also  evidence  in  the  record  which  it  is  claimed  shows  that 
owners  of  the  Diego  Ynojosa  grant  have  claimed  the  land  in  contro- 
versy by  virtue  of  their  ownership  of  said  grant,  since  said  Act  of  con- 
firmation, survey  thereunder,  and  the  issuance  of  said  patent,  but  such 
evidence  is  equivocal  in  character,  and  does  not  to  my  mind  establish 
anything  more  than  that  said  owners,  since  said  date,  have  claimed 
that  their  grant  originally  included  the  land  in  controversy. 

"3.  It  is  agreed  in  open  court  that  if  plaintiff  is  entitled  to  re- 
cover judgment  for  the  land  as  I  have  decided  in  this  case,  it  is  also 
entitled  to  recover  the  rents  awarded  in  said  judgment. 

*^4.  The  original  owners  of  the  Diego  Ynojosa  grant,  under  whom 
defendant  claims  owned  same  at  and  prior  to  the  date  when  the 
treaty  of  Guadalupe  Hidalgo  became  effective,  and  were  at  and  prior 
to  said  date  Mexican  citizens. 

"5.  Defendant  claims  the  land  in  suit  solely  under  the  Diego 
Ynojosa  grant. 

^'Conclusions  of  Law. — Defendants  predecessors  in  title  accepted  the 
settlement  made  between  themselves  and  the  State  concerning  the  boun- 
daries of  the  Diego  Ynojosa  grant;  and  from  the  date  of  such  accept- 
ance became  bound  thereby;  and  could  not  now  be  permitted  in  such 
a  suit  as  this  to  prove  that  the  grant  originally  embraced  the  land  here 
in  controversy.  The  status  of  the  land,  title  to  which  is  in  contro- 
versy in  this  suit,  was  fixed  and  determined  by  the  terms  of  said  settle- 
ment to  be  no  part  of  said  grant.  Therefore,  the  owners  of  the  grant, 
by  virtue  of  such  ownership,  could  not  thereafter  have  conveyed  to  de- 
fendant any  title  to  said  land.'* 

Whatever  additional  findings  of  fact  or  conclusions  of  this  court 
that  might  relate  thereto  will  be  stated  in  the  opinion  in  passing  upon 
the  several  assignments  of  error. 

Appellants  sixth  assignment  of  error  is  to  the  effect  that  the  court 
erred  in  finding  as  a  fact  that  subsequent  to  the  date  of  the  Diego 
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Ynojosa  grant  and  to  the  annexation  of  Texas  by  the  United  States^ 
a  dispute  arose  between  the  owners  of  the  grant  and  the  State  concern- 
ing ttie  validity  of  the  grant  and  the  location  of  its  boundaries,  and 
that  this  dispute  culminated  in  the  passage  by  the  Legislature  of  the 
State  of  Texas,  in  the  year  1852  of  an  Act  confirming  the  validity  of 
the  grant.  The  court  correctly  found  as  to  the  validity  of  the  Diego 
Ynojosa  grant,  and  that  it  embraced  all  the  lands  in  controversy. 

It  appears  from  the  evidence  that  the  grant  in  controversy  is  located 
in  that  portion  of  the  State  of  Texas  that  was,  prior  to  the  Revolution, 
a  part  of  the  State  of  Tamaulipas,  Mexico;  and  that  in  1835,  the  grant, 
by  proper  steps  previously  taken,  became  perfect,  and  that  the  field 
notes  of  the  surveyor  Canales,  which  call  for  the  surrounding  grants, 
taken  in  connection  with  the  evidence  in  the  record,  locate  the  lands  in 
controversy  as  being  embraced  within  the  boundaries  and  limits  of  the 
original  Diego  Ynojosa  grant.  The  documentary  evidence  accompany- 
ing the  title  show  that  at  the  proper  time  the  proper  steps  were  taken 
to  establish  the  juridical  possession;  and  there  is  nothing  indicating, 
up  to  the  time  of  the  perfection  of  the  grant,  and  during  the  period 
of  time  over  which  Mexico  entertained  jurisdiction  of  the  territory 
where  the  land  was  situated,  that  she  ever  asserted  any  right  or  that 
the  rights  of  the  original  grantee  were  ever  questioned  or  disturbed. 
The  land  had  been  in  possession  of  those  claiming  under  the  original 
grant  for  a  number  of  years,  and  they  were  asserting  a  claim  to  the 
extent  of  the  boundaries  defined  in  the  Canales  survey.  It  is  the  excess 
of  the  five  leagues  called  for  in  the  grant  upon  which  the  locations  have 
been  made,  the  title  to  which  is  claimed  by  the  State  and  which  is  in 
controversy  here.  Prior  to  1850  or  1852,  it  does  not  appear  from  the 
evidence  that  the  State  was  asserting  any  right  to  these  lands.  In  fact, 
whatever  assertion  of  right  the  State  has  made  has  been  subsequent 
to  the  time  that  the  patents  were  finally  issued,  based  upon  the  legis- 
lative confirmation  in  1852. 

'Now,  with  this  preliminary  statement,  we  will  dispose  of  the  sixth 
assignment  of  error.  We  have  closely  read  the  record,  in  order  to 
ascertain  if  there  is  any  fact  upon  which  the  finding  of  the  court  here 
complained  of  relating  to  this  survey  could  be  based.  We  do  not  find 
that  there  was  any  dispute  between  the  claimants  of  this  survey  and 
the  State  of  Texas  as  to  the  title  to  this  land  up  to  or  prior  to  1852, 
other  than  the  mere  historical  fact  that  as  to  lands  lying  within  that 
portion  of  Texas,  formerly  a  part  of  the  State  of  Tamaulipas,  there  had 
been  a  commission  appointed  to  investigate  title,  and  that  as  to  the 
titles  to  much  of  the  lands  within  this  territory,  there  was  a  suspicion 
or  doubt  as  to  their  validity.  It  does  appear,  however,  that  the  claim- 
ants of  this  grant,  or  that  some  one  pretending  to  represent  the  claim- 
ants of  this  grant,  appeared  before  Bouland  and  Miller,  the  commission 
appointed  under  the  Act  of  1850,  and  introduced  evidence  that  was 
satisfactory  to  the  Commissioners,  tending  to  establish  the  existence 
and  the  validity  of  the  grant.  A  favorable  report,  based  upon  this 
evidence,  was  furnished  by  Bouland  and  Miller  to  the  Ijegislature, 
which  by  the  Act  of  February  10,  1852,  in  the  following  language,  re- 
leased to  Diego  Ynojosa  the  land  in  controversy:  "That  the  State  of 
Texas  hereby  relinquishes  all  her  right  and  interest  in  the  following 
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described  lands  to  the  original  grantees  thereof,  their  heirs  and  legal 
assigns,  to  wit:  Jose  Marcelo  Ynojosa,  14  leagues;  Santos  Qardas, 
5  leagues,  and  Diego  Ynojosa  5  leagues.  That  it  shall  be  the  duty  of 
those  claiming  any  of  the  lands  named  in  this  Act  to  have  the  saiiie 
surveyed  by  the  district  or  county  surveyor  of  the  county  in  which  the 
same  may  be  situated,  and  upon  the  return  of  ttie  field  notes  thereof 
to  the  General  Land  Office,  the  Commissioner  is  hereby  authorized  and 
required  to  have  the  same  platted  on  the  maps  of  his  office,  and  issue 
patents  to  the  same  in  accordance  with  the  existing  lines,  and  provided 
that  no  patent  shall  issue  for  a  less  amount  than  the  original  grant.*' 

The  seventh,  eighth  and  thirteenth  assignments  of  error  complain 
of  the  findings  of  the  trial  court  to  the  effect  that  the  owners  or  claim- 
ants of  the  Diego  Ynojosa  grant  accepted  the  benefits  of  the  legislative 
confirmation,  and  had  the  lands  surveyed  and  the  field  notes  returned 
and  filed  in  the  Land  Office  and  the  patents  issued.  As  stated,  the 
evidence  does  show  that  the  Legislature  confirmed  the  Ynojosa  grant 
for  five  leagues ;  a  survey  was  made  and  the  field  notes  returned  to  the 
Land  Office  and  a  patent  was  issued.  The  fifth  finding  of  fact  of  the 
trial  court  is  to  the  eflfect  that  defendant  claimed  the  land  in  suit  solely 
under  the  Ynojosa  grant.  We  understand  that  to  mean  that  the  de- 
fendant, as  a  basis  for  title  is  only  asserting  the  Diego  Ynojosa  grant, 
and  that  his  right  thus  asserted  is  independent  of  any  supposed  right 
that  he  acquired  by  the  subsequent  patent  and  survey.  The  land  de- 
scribed in  the  patent  merely  embraced  five  leagues.  The  original  Yno- 
josa grant  contains  about  4,500  acres  in  excess  of  five  leagues.  In 
this  connection  the  appellants  complain  of  the  legal  conclusion  of  the 
trial  court  to  the  eflfect  that  the  predecessors  in  title  of  appellants  ac- 
cepted the  patents  and  the  boundaries  contained  therein,  and  can  not 
now  assert  a  right  to  the  limits  and  boundaries  of  the  original  grant. 

This  brings  us  to  what  we  regard  as  the  important  question  in  the 
case.  There  is  no  evidence  in  the  record  that  the  survey  subsequent 
to  the  legislative  confirmation  was  caused  to  be  made  by  those  assert- 
ing the  title  in  the  Ynojosa  grant,  nor  that  the  issuance  of  patents 
was  procured  by  them.  It  is  true,  the  field  notes  are  on  file  in  the 
Land  Office,  and  the  patent  was  undoubtedly  issued;  but  there  is  no 
evidence,  as  before  said,  showing  that  these  parties  procured  the  sur- 
veyor to  make  a  survey,  nor  is  it  shown  that  tiie  patent  was  ever  issued 
and  delivered  to  them  or  to  anyone  representing  them.  If  they  were 
asserting  a  right  under  these  documents,  it  could  be  assumed  that  they 
were  connected  with  their  issuance  and  execution,  but  the  court  finds 
in  its  fifth  subdivision,  that  the  defendants  are  solely  claiming  under 
the  Diego  Ynojosa  grant.  If  it  could  be  conceded  that  they  did  go 
before  Miller  and  Bouland  and  make  proof,  and  that  the  Legislature 
subsequently  confirmed  the  grant,  or  released  the  right  of  the  State  to 
the  same,  it  would  not  necessarily  follow  that  they  caused  a  survey 
to  be  made  and  accepted  a  patent  predicated  upon  the  confirmation  for 
less  land  than  they  were  thereby  entitled  to,  and  for  less  land  than  the 
Legislature  intended  they  should  receive. 

Now  the  Act  of  1852  that  confirms  the  Ynojosa  grant  does  not  at- 
tempt to  set  out  the  boundaries,  but  merely  releases  the  right  of  the 
State  to  five  leagues;  and  is  a  direct  confirmation  of  the  Diego  Ynojosa 
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grant;  and  the  act  providing  for  the  survey  in  express  terms  states*  that 
no  patent  shall  issue  for  a  less  amount  than  the  original  grant.  These 
people,  situated  as  Diego  Ynojosa  was,  within  the  territory  where  the 
titles  were  directed  to  be  investigated  by  the  commission  appointed, 
could  with  safety  go  before  that  body,  relying  upon  the  fact  that  if 
their  grants  were  valid  and  legal,  that  they  would  receive  the  recogni- 
tion and  respect  due  them  under  the  laws  of  the  former  government, 
which  were  guaranteed  by  the  treaty  of  Guadalupe  Hidalgo;  and  that 
if  thus  recognized  as  being  valid  the  recognition  would  extend  to  every 
acre  of  land  included  within  the  original  boundaries.  The  Legislature 
in  the  Act  of  1852  was  actuated  by  tibis  spirit,  for  they  expressly  stated 
that  the  patent  should  not  issue  for  a  less  amoimt  than  the  original 
grant.  That  was  a  part  of  the  scheme  of  confirmation,  and  they  never 
expected  and  it  was  never  intended  to  confer  upon  a  surveyor,  who 
should  exercise  his  functions  under  that  Act,  power  to  locate  the  land 
just  as  he  saw  fit  or  desired  to  do,  and  thereby  reduce  the  quantity  to 
less  than  what  could  be  lawfully  ascertained  to  be  within  the  limits 
of  the  original  grant.  The  law  was  an  express  limitation  upon  the 
power  of  the  Commissioner  of  the  Land  Office  to  issue  a  patent  for  a 
less  amoimt  than  the  original  grant.  It  was  nothing  unusual  in  that 
time  and  day  when  the  Ynojosa  was  originally  granted,  that  the  Sur- 
veyor General  of  the  State  of  Tamaulipas,  or  of  other  States  of  Mexico 
bordering  on  the  frontier,  should  so  survey  these  original  grants  as 
to  contain  a  large  excess  of  land.  The  lands  were  regarded  of  little 
worth,  and  their  principal  value  was  for  pasturage  purposes.  It  is  a 
fact  familiar  to  all  who  have  had  occasion  to  investigate  original  grants 
lying  within  that  territory,  that  they  generally  contained  a  large  ex- 
cess. And  we  have  found  nothing  in  the  law  of  Tamaulipas,  or  of  the 
Bepublic  of  Mexico  that  is  applicable  to  the  title  in  question,  that 
would  denounce  or  declare  illegal  a  title  or  grant  issued  on  the  ground 
that  it  contained  an  excess  equal  to  the  number  of 'acres  shown  in  the 
Ynojosa. 

This  being  true,  the  Legislature,  when  they  released  the  right  of  the 
State,  released  it  to  the  boundaries  of  the  original  grant;  and  the  sur- 
veyor appointed  under  that  law  had  no  authority  to  disregard  this 
l^slative  purpose  and  intent,  and  to  make  a  survey  that  would  ma- 
terially cut  down  and  reduce  the  quantity  of  land  contained  in  the 
original  grant.  But,  however,  having  done  so,  the  claimants  or  those 
asserting  the  right  and  title  to  the  original  grant,  evidently  it  could 
be  assumed,  declined  to  accept  and  be  bound  by  the  work  of  that  sur- 
veyor, or  to  receive  and  accept  a  patent  based  thereon  and  subsequently 
issued.  But  doubtless  preferred  to  stand  upon  the  right  and  title  con- 
ferred by  the  original  grant.  After  the  field  notes  were  returned  to  the 
Land  Office  and  there  filed  by  the  official  surveyor  who  was  charged 
with  the  duty  of  making  the  survey  under  th^  Act  of  February  10, 
1852,  the  Commissioner  of  the  Land  Office  doubtless  regarded  it  as  his 
duty  to  issue  a  patent,  probably  not  having  any  knowledge  of  the  fact 
that  the  original  grant  had  been  materially  reduced  in  quantity  by  the 
new  survey.  The  findings  of  the  court  in  these  particulars  complained 
of  are,  in  our  opinion,  opposed  to  the  evidence,  or  the  reasonable  de- 
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ductionB  to  be  drawn  from  it.  The  facts  more  nearly  justify  the  fifth 
finding  of  the  trial  court. 

The  court  in  the  case  of  Hanrick  v.  Dodd,  62  Texas,  89,  uses  an 
expression  which  was  applied  to  a  different  state  of  facts,  but  which 
is  not  inapplicable  here:  *TJnder  the  Mexican  law,  as  under  the  com- 
mon law,  an  estate  granted  by  the  government  can  not  be  divested  upon 
mere  surmise  or  suggestion;  a  formal  conveyance  or  regular  proceeding 
is  necessary.*'  And  the  court  further  says,  in  speaking  of  the  corres- 
pondence between  Borden,  the  Commissioner  of  Land  Office,  and  James 
Howlett,  a  surveyor:  *^t  was  offered  as  tending  to  show  that  the  11 
league  grant  on  the  Brazos  Biver,  the  first  one  extended  to  Bafael 
de  Aguirre,  had  been  abandoned.  We  think  the  evidence  was  properly 
excluded.  It  was  hearsay.  If  it  had  not  been,  a  title  which  had  vested 
could  not  be  divested  by  a  mere  declaration  of  abandonment.'*  We 
don't  deny  a  proper  application  of  the  doctrine  of  merger  which  would 
not  apply  in  this  case.  N"or  will  it  be  denied  that  rights  may  be  aban*> 
doned  by  accepting  others  in  lieu  of  them,  nor  are  we  required  to  hold 
to  what  extent  the  doctrine  of  abandonment  would  have  applied,  if 
the  title  to  the  Ynojosa  had  been  merely  equitable  or  imperfect  at  the 
time  the  territory  in  which  it  is  situated  ceased  to  be  a  part  of  Mexico, 
but  when  that  event  happened,  the  title  in  question  was  a  perfect  grant. 
The  Mexican  government  had  parted  with  all  that  it  could  convey, 
and  every  step  had  been  taken  that  was  then  required  by  law,  and  it 
is  hardly  to  be  supposed  that  the  grant  being  of  this  nature,  wMch 
needed  no  confirmation  in  order  to  give  it  validity,  that  it  was  ever 
the  intention  and  purpose  of  the  Legislature  by  the  act  of  relinquish- 
ment, to  imdertake  to  disturb  the  original  title  to  any  extent,  or  the 
lands  embraced  within  the  boundaries  of  the  grant.  It  was  not  the 
subsequent  patent  that  conferred  the  title.  It  existed  by  virtue  of  the 
original  grant,  which  was  recognized  by  the  legislative  confirmation  to 
its  full  extent.  The  mere  ministerial  act  of  issuing  the  patent  would 
not  affect  the  legal  title  already  in  existence.  (Clark  v.  Hills,  67  Texas, 
146;  Langdeau  v.  Hanes,  21  Wall.,  629. 

Judge  Field,  when  of  the  Supreme  Court  of  California,  in  passing 
upon  Sutter's  title  (10  Cal.,  619)  in  discussing  questions  similar  to 
those  we  are  now  considering,  said : 

**Under  Mexico  it  might  have  been  submitted  to  the  Territorial  As- 
sembly, reported  against,  forwarded  to  the  Supreme  Government,  and 
been  there  rejected;  or,  in  case  the  conditions  of  the  regulations,  as  to 
cultivation  or  occupation  of  the  land,  had  not  been  complied  with,  it 
might  have  been  denoimced,  and  upon  proper  investigation,  the  estate 
declared  forfeited.  But,  until  one  or  the  other  of  these  proceedings 
had  taken  place,  the  title  continued  in  Sutter  unimpaired.  Neither  of 
these  proceedings  were  had  under  the  Mexican  government,  and,  there- 
fore, at  the  date  of  the  cession  of  California  to  the  United  States,  his 
title  remained  in  full  force.  And  that  title  was  in  no  respect  impaired 
by  the  treaty  of  cession.  By  the  law  of  nations,  independent  of  treaty 
stipulations,  the  inhabitants  of  a  ceded  territory  retain  all  rights  of 
property.  *Had  Florida  changed  its  sovereign,'  says  Mr.  Chief  Justice 
Marshall,  in  United  States  v.  Percheman  (7  Peters,  86),  Tby  an  Act 
containing  no  stipulation  respecting  the  property  of  in^viduals,  the 
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right  of  property  in  all  thoee  who  became  subjects  or  citizens  of  the 
new  government  would  have  been  unaffected  by  the  change.  It  would 
have  remained  the  same  as  imder  the  ancient  sovereign.  ...  A 
cession  of  territory  is  never  understood  to  be  a  cession  of  the  property 
belonging  to  its  inhabitants.  The  king  cedes  only  that  which  belonged 
to  him.  Lands  he  had  granted  were  not  his  to  cede.  Neither  party 
could  so  imderstand  the  cession;  neither  party  could  consider  itself 
as  attempting  a  wrong  to  individuals^  condemned  by  the  practice  of  the 
whole  civilized  world.  The  cession  of  a  territory  by  its  name,  from 
one  sovereign  to  another,  conveying  the  compound  idea  of  surrendering, 
at  the  same  time,  the  lands  and  the  people  who  inhabit  them,  would  be 
necessarily  understood  to  pass  the  sovereignty  only,  and  not  to  interfere 
with  private  property/ 

'independent  of  tiie  protection  afforded  by  the  law  of  nations  to 
the  property  of  the  inhabitants  of  a  ceded  territory,  the  government  of 
the  United  States,  by  the  treaty  of  Guadalupe  Hidalgo  expressly  stipu- 
lated that  those  citizens  of  the  Mexican  Bepublic,  in  the  territories 
ceded,  who  might  elect  to  become  citizens  of  the  United  States,  should 
be  incorporated  into  the  Union,  and  be  admitted  at  the  proper  time 
to  the  enjoyment  of  all  the  rights  of  citizens  of  the  United  States,  ac- 
cording to  the  principles  of  the  constitution,  and  in  the  meantime  be 
maintained  and  protected  in  the  free  enjoyment  of  their  liberty  and 
property  (article  9),  and  all  those  citizens  of  the  territories  are  con- 
sidered to  have  thus  elected,  who,  within  one  year  after  the  exchange 
of  ratifications  of  the  treaty,  did  not  declare  their  intention  to  retain 
the  character  of  Mexicans  (article  8).  The  stipulation  for  mainte- 
nance and  protection,  even  if  such  maintenance  and  protection  were 
not  obligatory,  independent  of  the  treaty,  operated  until  the  admis- 
sion of  California  as  a  State  into  the  Federal  Union;  and,  as  a  matter 
of  course,  since  such  admission,  those  citizens  are  entitled  to  the  same 
protection  in  their  property  which  is  afforded  to  other  citizens  of  the 
United  States.  It  is  true  that  the  United  States,  in  their  political  ca- 
pacity, have  succeeded  to  all  the  rights  of  Mexico,  in  respect  to  the 
grant  to  Sutter,  so  far  as  the  constitution  and  laws  of  their  govern- 
ment allow  the  exercise  of  such  rights,  but  it  is  equally  true  that  rights 
and  powers  inconsistent  with  the  principles  of  their  constitution  and 
government,  can  neither  be  taken  nor  exercised.  It  can  not  be  ad- 
mitted,^ says  the  Supreme  Court,  in  PoUard^s  Lessee  v.  Hagan,  'that  the 
king  of  Spain  could,  by  treaty  or  otherwise,  impart  to  the  United 
States  any  of  his  royal  prerogatives;  and  much  less  can  it  be  admitted 
that  they  have  the  capacity  to  receive  or  power  to  exercise  them.  Every 
nation  acquiring  territory  by  treaty  or  otherwise,  must  hold  it  subject 
to  the  constitution  and  laws  of  its  government,  and  not  according  to 
those  of  the  government  ceding  iV     (3  How.,  225.) 

''The  supreme  government  of  Mexico  possessed  the  power  to  reject 
upon  its  own  mere  volition,  an  empressario  grant  to  one  of  its  citizens, 
made  by  the  Governors  of  its  departments,  under  the  colonization  laws, 
but  it  may  be  questioned  whether  this  power,  which  the  government 
exercised  to  control  the  action  of  its  subordinate  officers,  passed  to  the 
government  of  the  United  States. 

"The  only  mode  of  avoiding  an  estate  under  the  Mexican  authorities^ 


180  Texas  Civil  Appeals  Reports,  Vol.  42.       [February, 

other  than  by  the  direct  rejection  of  the  supreme  government,  was,  as 
we  have  already  observed,  by  proceedings  having  their  origin  in  what  is 
termed  a  denouncement,  which  is  entirely  unknown  to  our  laws.  It 
may,  therefore,  be  a  question  whether  any  right  of  defeasance  or  for- 
feiture, which  may  have  existed  in  the  Mexican  government,  in  respect 
to  the  grant  to  Sutter,  ever  passed  to  the  United  States,  and  whether 
the  grant  did  not,  by  operation  of  the  treaty  of  cession,  become  dis- 
charged of  all  conditions.  It  is  not  necessary,  however,  to  pass  upon 
this  question;  it  is  suflScient  for  the  disposition  of  the  present  case 
that  tiie  title  of  Sutter  under  his  grant  was  in  no  respect  impaired  by 
the  treaty.  XTnder  the  former  government,  Sutter  was  entitled  to  the 
possession  of  the  land  under  his  grant;  indeed,  the  conditions  of  culti- 
vation or  occupancy  attached  to  it  by  the  regulations  of  November, 
1828.  To  avoid  a  denouncement,  and  a  possible  forfeiture  of  his 
estate,  he  was  required  to  cultivate  or  occupy  the  land,  and  its  pos- 
session was  his  right,  which  could  have  been  enforced  under  the  Mexican 
government.  It  was  a  right  to  the  use  and  enjoyment  of  property, 
and  as  such,  was  guaranteed  by  the  stipulations  of  the  treaty.  It  ac- 
companied his  grant,  and  like  any  other  right  of  property,  may  be 
enforced  in  our  courts.  The  grant  conveying,  as  we  have  seen,  the 
title,  carries  with  it  the  right  to  the  possession,  use  and  enjoyment  of 
the  land,  until  by  the  appropriate  action  of  the  general  government, 
the  estate  of  the  grantee  is  defeated — admitting  that  it  is  competent  for 
the  government  to  provide  for  defeating  it.  It  follows  that  the  action 
of  ejectment  will  lie  directly  upon  the  grant  to  recover  the  land,  or  any 
portion  thereof,  embraced  within  its  boundaries.** 

This  court  in  the  cases  of  the  State  v.  Russell,  85  S.  W.  Rep.,  288, 
and  Haynes  v.  the  State,  85  S.  W.  Rep.,  1030,  on  occasions  where  we 
were  required  to  pass  upon  the  validity  of  titles  within  the  former 
limits  of  the  State  of  Tamaulipas,  substantially  said  that  titles  that 
had  become  final  and  legal  prior  to  the  Revolution,  needed  no  protec- 
tion at  the  time  of  change  of  government  from  the  treaty,  citing 
Premonfs  case,  17  How.,  542;  Dent  v.  Emmeger,  14  Wall.,  308, -and 
Ainsa  v.  New  Mexico  &  A.  Ry.  Co.,  175  U.  S.,  76. 

The  question  is  fully  discussed  in  the  two  cases  cited  in  the  85 
S.  W.  Rep.  In  the  Russell  case  the  attack  was  made  by  the  State  on 
the  groimd  that  the  Russell  title  was  imperfect;  and  the  State  also 
sued  to  recover  for  the  excess  of  land  embraced  in  the  grant  involved 
in  that  case.  We  held  in  that  case  that  the  El  Perdito,  the  grant  in 
controversy,  was  a  perfect  grant  before  Tamaulipas  ceased  to  be  a 
part  of  Mexico,  and  that  the  calls  for  the  surrounding  surveys  (the 
course  adopted,  to  some  extent,  in  those  days  in  identifying  grants) 
should  be  regarded  and  given  effect  in  ascertaining  the  extent  of  the 
land  embrac^  in  the  grant.  And  we  further  held  that  a  mere  excess, 
which  was  a  considerable  number  of  acres,  would  not  invalidate  the 
grant  or  make  it  subject  to  the  claim  of  the  State.  In  that  case  we 
also  laid  stress  upon  the  fact  that  if  there  was  any  uncertainty  or  doubt 
in  the  calls,  or  as  to  which  class  of  calls  should  prevail,  effect  should  be 
given  to  the  extent  of  the  juridical  possession,  in  order  to  ascertain 
and  determine  what  land  was  embraced  in  the  original  grant,  citing 
the  case  of  United  States  v.  Pico,  72  U.  S.,  640. 
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In  construing  Spanish  or  Mexican  grants,  and  in  determining  the 
ext«it  of  the  boundaries,  the  Supreme  Court  of  the  United  States  in 
United  States  v.  Sutherland,  19  How.,  364,  says: 

^^In  construing  grants  of  land  in  California,  made  under  the  Spanish 
or  Mexican  authorities,  we  must  take  into  view  the  state  of  the  country, 
and  the  policy  of  the  government.  The  population  of  California  before 
its  transfer  to  the  United  States,  was  very  sparse,  consisting  chiefly  of  a 
few  military  posts  and  some  inconsiderable  villages.  The  millions  of 
acres  of  land  around  them,  with  the  exception  of  a  mission  or  a  rancho  on 
some  favored  spot,  were  iminhabited  and  uncultivated.  It  was  the 
interest'  and  the  policy  of  the  king  of  Spain,  and  afterwards  of  the 
Mexican  government  to  make  liberal  grants  of  these  lands  to  those 
who  would  engage  to  colonize  or  settle  upon  them.  Where  land  is 
plenty  and  labor  scarce,  pasturage  and  raising  of  cattle  promised  the 
greatest  reward  with  the  least  labor.  Hence  persons  who  established 
ranchos  required,  and  readily  received,  grants  of  large  tracts  of  country 
as  a  range  for  pasturage  for  their  numerous  herds.  Under  such  cir- 
cumstances, land  was  not  estimated  by  acres  or  arpens.  A  square 
league,  or  *sitio  de  ganado  mayor,*  appears  to  have  been  the  only  unit 
in  estimating  the  superficies  of  land.  Eleven  of  these  leagues  was  the 
usual  extent  for  a  rancho  grant.  If  more  or  less  was  intended  in  the 
grant,  it  was  carefully  stated.  Surveying  instruments  or  surveyors 
were  seldom  to  be  obtained  in  distant  locations.  The  applicant  for  land 
usually  accompanied  his  petition  with  a  deseno,  or  map,  showing  the 
natural  boundaries  or  monuments  of  the  tract  desired.  These  were 
usually  riyers,  creeks,  rivulets,  hills  and  mountain  ranges.  The  dis- 
tances between  these  monuments  were  often  estimated  at  about  so 
many  leagues,  and  fractions  of  this  unit  but  little  regarded.  To  those 
who  deal  out  land  by  the  acre,  such  monuments  as  mountains,  hills, 
etc.,  though  fixed,  would  appear  rather  as  vague  and  uncertain  boun- 
dary lines.  But  where  land  had  no  value  and  the  unit  of  measurement 
was  a  league,  such  monuments  were  considered  to  be  sufficiently  certain. 
Since  this  country  has  become  a  part  of  the  United  States,  these  ex- 
tensive rancho  grants  which  then  had  little  value,  have  now  become 
very  large  and  very  valuable  estates.  They  have  been  denounced  as 
enormous  monopolies,  princedoms,  etc.;  and  this  court  has  been  urged 
to  deny  to  the  grantees  what,  it  is  assumed,  the  former  governments 
have  too  liberally  and  lavishly  granted.  This  rhetoric  might  have  a 
just  influence,  when  urged  to  those  who  have  a  right  to  give  or  refuse. 
But  the  United  States  have  bound  themselves  by  a  treaty  to  acknowl- 
edge and  protect  all  bona  fide  titles  granted  by  the  previous  govern- 
ment; and  this  court  have  no  discretion  to  enlarge  or  curtail  such 
grants,  to  suit  our  own  sense  of  propriety;  or  defeat  just  claims,  how- 
ever extensive,  by  stringent  technical  rules  of  construction,  to  which 
they  were  not  originally  subjected." 

When  we  apply  these  views  to  the  facts  of  this  case  it  afifords  pro- 
tection to  the  original  grant  and  it  is  clear  that  the  land  sued  for  by 
the  State  is  contained  within  the  calls  of  the  original  grant.  The 
grant  called  for  surrounding  surveys,  the  locality  of  one  of  which  is 
admitted  by  the  State,  and  as  to  the  others,  there  is  not  much  uncer- 
tainty in  tihe  evidence,  if  any.     The  court  finds,  practically,  that  the 
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land  in  controversy  is  within  the  limits  of  the  original  grant;  and  the 
testimony  upon  this  question  clearly  confirms  us  in  this  view  of  the 
trial  court.  In  fact,  as  we  construe  the  evidence  in  the  record  con- 
cerning the  calls^  and  the  evidence  of  the  location  of  the  surrounding 
surveys,  in  connection  with  the  juridical  possession,  there  can  be  no 
controversy,  in  our  opinion,  as  to  the  fact  that  the  original  Diego 
Ynojosa  includes  all  of  the  land  sued  for. 

Having  these  conclusions,  one  result  must  follow — that  is,  that  the 
judgment  must  be  reversed  and  here  rendered  in  favor  of  the  appel- 
lants in  both  of  the  cases. 

Reversed  and  rendered. 

OPINION    ON    rehearing. 

A  further  examination  of  this  record  leads  to  the  conclusion  that 
the  appellants'  contention,  as  urged  in  their  ninth,  tenth  and  sixteenth 
assignments  of  error  is  substantially  correct.  There  is  practically  no 
dispute  as  to  the  facts  with  reference  to  the  question  of  boundary, 
which  subject  with  reference  to  the  burden  of  proof,  is  fully  and 
fairly  treated  by  appellants  in  their  briefs  from  pages  13  to  23;  and, 
without  discussing  the  question,  we  approve  substantially  what  is  there 
said. 

The  seventh  objection  of  the  State  in  its  motion  for  rehearing  is  as 
follows:  "Because  the  court  erred  in  finding  that  the  act  of  con- 
firmation of  February  10,  1852,  provided  for  the  issuance  of  patents 
to  the  lands  mentioned  in  the  act  of  confirmation  in  accordance  with 
existing  lines;  and  thereupon  rendering  judgment  reversing  the  de- 
cision of  the  lower  court  and  rendering  judgment  in  favor  of  appellant; 
the  above  quoted  language  being  a  misquotation  from  said  act,  which 
reads:     *in  accordance  with  existing  laws.''' 

If  there  has  been  any  serious  error  committed,  it  consists  in  the 
statement  that  the  court  found  that  the  act  required  patents  to  be 
issued  in  accordance  with  existing  lines.  No  such  finding  was  made. 
We  stated  in  the  opinion  that  the  law  provided  that  no  patent  should 
issue  for  a  less  amount  than  the  original  grant.  In  copying  the  law  in 
the  opinion  there  was  a  mistake  made  in  the  use  of  the  word  ^lines'' 
instead  of  the  word  'Tiaws."  And  it  becomes  apparent  when  the  opinion 
is  read  that  no  stress  was  laid  upon  that  word;  and  it  is  equally  ap- 
parent that  placing  the  word  in  the  opinion  was  a  mere  error  in  copy- 
ing.   Motion  for  rehearing  is  overruled. 

Writ  of  error  refused. 


C.  W.  Hahl  et  al.  v.  Harry  Laux. 

Decided  February  28,  1906. 

1. — ^Llen  of  CommoiL  Carrier — ^Apparent  Anthorlty  of  Sender. 

Where  the  owner  of  goods  clothes  the  sender  with  apparent  authority  to  act 
for  him,  the  carrier  has  a  right  to  look  to  the  owner  for  his  reasonable  charges, 
and  to  hold  a  lien  on  the  goods  for  the  same. 
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8. — Common  Carrier — ^Deflnition. 

All  persons  who  transport  goods  from  place  to  place  for  hire  for  any 
person  who  may  employ  them,  whether  as  a  regular  or  incidental  occupation, 
are  common  carriers. 

Appeal  from  the  County  Court  of  Harris.  Tried  below  before  Hon. 
Blake  Dupree. 

L,  B.  Moody,  for  appellants. 

B,  F.  Louis,  for  appellee. — That  appellee  was  a  common  carrier, 
cited:  Chevallier  v.  Straham,  2  Texas,  115;  Haynie  v.  Baylor,  18 
Texas,  608;  Note  to  Wade  v.  Lutcher  and  Moore  Cypress  Lumber  Co. 
20  C.  C.  A.,  521,  531,  632,  636. 

Whether  appellee  was  a  common  carrier  or  a  private  carrier  he  would 
be  entitled  to  a  lien  to  secure  his  charges:  Cyc,  vol.  6,  p.  501;  Am. 
and  Eng.  Ency.  of  Law,  vol.  6,  p.  402  (2d  ed.). 

That  appellee's  lien  was  not  lost.  Schouler's  Bailments  and  Carriers, 
sec.  546  (2d  ed.) ;  3  Am.  and  Eng.  Ency.  of  Law,  p.  760  (2d  ed.). 

NEILL,  Associate  Justicb. — This  suit  was  brought  by  the  ap- 
pellee, Harry  Laux,  against  H.  P.  Mansfield,  C.  W.  Hahl,  T.  P. 
Nichols,  N.  A.  Newman,  the  F.  W.  Heitman  Company  and  the  Sheldon 
Canal  Company  to  recover  $292.90,  against  the  three  first  named  de- 
fendants, alleged  due  plaintiff  as  a  common  carrier  for  the  transporta- 
tion on  his  schooner  certain  machinery,  and  against  the  other  two 
defendants,  as  well  as  the  others,  to  foreclose  his  alleged  carrier's  lien 
on  said  machinery  for  said  sum,  the  amount  of  freight  alleged  due 
him  thereon. 

The  case  was  tried  by  the  court  without  a  jury  and  the  trial  resulted 
in  favor  of  plaintiff  against  the  defendant  T.  P.  Nichols  for  the  sum 
sued  for.  No  personal  judgment  was  rendered  against  either  Mans- 
field or  Hahl,  and  judgment  was  rendered  against  all  defendants 
establishing  and  foreclosing  appellee^s  alleged  lien  on  the  machinery. 

Conclusions  of  Fact. — These  conclusions  were  found  by  the  trial 
court  and  the  evidence  is  reasonably  sufficient  to  support  them. 

On  the  1st  of  March,  1904,  appellee  Harry  Laux  was  the  owner  of 
the  schooner  'Triends,'*  and,  as  such,  was  a  carrier  of  freight  for  hire 
upon  the  waters  in  and  around  Galveston  and  the  navigable  rivers  in 
the  State  of  Texas.  On  said  day  he  was  engaged  by  defendant  Nichols 
to  transport  the  machinery,  engines,  boilers,  fittings,  etc.,  described 
in  plaintiff's  petition  from  Waldeck  Landing  on  the  Brazos  Eiver  to 
the  landing  of  the  Sheldon  Canal  Company  at  Sheldon  on  the  San 
Jacinto  River,  it  being  agreed  between  plaintiff  and  Nichols  that  plain- 
tiff should  furnish  the  boat  and  necessary  assistance  to  run  it,  for 
which  Nichols  agreed  plaintiff  should  be  paid  $10  per  day,  while  so 
engaged  with  his  boat. 

That  Nichols,  at  the  time  he  made  the  contract,  had  a  contract  with 
defendant  Mansfield  who  was  representing  the  stockholders  of  the 
Sheldon  Canal  Company  to  transport  the  machinery  for  the  sum  of 
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$600,  of  which  contract  plaintiff  was  not  informed  and  had  no  knowl- 
edge or  notice  until  he  had  performed  the  service  of  hauling  said 
freight. 

When  the  said  contract  was  made  with  plaintiff,  Nichols  had  com- 
plete possession  of  and  full  charge  and  control  of  the  machinery,  as 
he  had  also  when  it  was  loaded  on  plaintiff's  boat,  and  until  the  same 
was  unloaded;  and  the  defendant  Mansfield  expected  Nichols  to  em- 
ploy some  one  owning  a  boat  to  transport  the  madiinery. 

The  plaintiff  transported  one  boat-load  of  the  machinery  from  Wal- 
deck  Landing  to  Velasco  and  unloaded  the  same  there  with  the  in- 
tention of  returning  to  Waldeck  Landing  and  bringing  down  the  re- 
mainder of  the  machinery,  and  then  reloading  that  left  at  Velasco,  and 
to  carry  the  same  up  the  San  Jacinto  to  Sheldon;  that  he  returned  to 
Waldeck  Landing,  loaded  the  balance  of  the  machinery  on  his  boat 
and  placed  the  boiler  in  tow  thereof,  proceeded  to  Velasco,  and  anchored 
the  boiler  there,  and  carried  said  load  of  machinery  to  the  landing  of 
the  Sheldon  Canal  Company,  where  it  was  unloaded,  but  the  possession 
thereof  was  not  unconditionally  parted  with  by  plaintiff. 

It  was  then  plaintiff's  intention  to  return  to  Velasco  and  transport 
thence  the  balance  of  the  machinery,  except  the  boiler  which  was  to 
be  carried  by  rail  to  Houston,  placed  in  the  bayou  and  then  trans- 
ported bv  plaintiff  to  the  landing  of  the  Sheldon  Company;  but,  that 
on  March  the  28th,  the  defendant  Mansfield  stopped  plaintiff  and 
Nichols  from  further  transporting  said  machinery. 

That  plaintiff,  not  intending  to  surrender  his  right  to  hold  the 
machinery  for  his  freight  charges,  which  were  $10  per  day  for  twenty- 
eight  days,  was  then  sent  by  Mansfield  with  a  letter  to  defendant  Hahl, 
telling  him  that  Hahl  would  pay  the  charges;  that  a  few  days  there- 
after, as  soon  as  he  could  reach  Houston,  plaintiff  presented  said  letter 
to  Hahl,  and  was  then  told  by  him  that  he  would  have  to  see  Mansfield ; 
that  while  plaintiff  was,  in  this  way,  held  off  by  promises,  Mansfield 
and  Hahl,  without  plaintiff's  knowledge  or  consent,  had  the  machinery 
carried  from  where  plaintiff  had  left  it  to  the  plant  of  the  Sheldon 
Canal  Company,  and  defendants  took  possession  thereof  and  refused 
to  pay  plaintiff's  charges  thereon  for  transportation. 

The  plaintiff  advanced  Nichols  $10  in  cash  which  was  used  to  pay 
labor  of  loading  the  machinery  on  the  boat,  and  he  also  paid  Nichols 
the  sum  of  $2.90  for  labor  in  loading  machinery  and  placing  the  boiler 
in  tow  of  plaintiff's  boat.  Under  the  agreement  between  plaintiff  and 
Nichols,  the  latter  was  to  pay  all  the  labor  for  loading  and  unloading 
the  machinery.  None  of  defendants  except  Nichols  had  any  agreement 
with  plaintiff  for  payment  of  his  charges.  The  plaintiff  did  not  make 
delivery  of  any  of  the  machinery  hauled  by  him  to  any  one,  and  has  not 
been  paid  any  of  his  freight  charges  or  money  advanced. 

Conclusions  of  Law, — 1.  Our  conclusions  of  fact  dispose  of  the  first, 
second  and  third  assignments  of  error,  which  complain  of  the  court's 
findings  of  fact,  adversely  to  appellant. 

2.  The  fourth  assignment  complains  of  the  court's  conclusion  of 
law,  that  a  lien  was  created  in  plaintiff's  favor  upon  the  hauling  of  the 
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machinery  for  freight  charges,  and  that  such  lien  was  in  no  manner 
waived  or  lost,  but  still  exists  in  full  force  and  effect. 

We  think  this  conclusion  of  the  trial  court  is  logically  the  legal  se- 
quence from  its  findings  of  fact. 

It  is  a  well  established  principle  that  a  common  carrier  has  a  lien 
for  his  proper  charges  on  goods  received  from  one  who  has  authority 
to  deliver  them  for  transportation.  It  is  certainly  the  rule,  supported 
by  the  weight  of  authority,  that  when  the  owner  has,  by  his  own 
voluntary  acts,  clothed  the  sender  with  an  apparent  authority  to  act 
for  him,  then  the  carrier  has  a  right  to  look  to  the  owner  for  his 
reasonable  charges,  and  to  hold  a  lien  on  the  goods  for  the  charges. 
(Byan  v.  Missouri,  K.  &  T.  Ry.,  65  Texas,  13.)  But  it  is  contended 
that  plaintiff  was  not  a  common  carrier.  The  rule  is,  that  all  persons 
who  transport  goods  from  place  to  place  for  hire,  for  such  persons  as 
see  fit  to  employ  them,  whether  usually  or  occasionally,  whether  as  a 
principal  or  an  incidental  and  subordinate  occupation,  are  common 
carriers.  (Chevallier  v.  Straham,  2  Texas,  116;  Haynie  v.  Baylor,  18 
Texas,  508. 

As  a  common  carrier's  lien  is  inseparably  associated  with  possession 
of  the  goods  and  is  dependent  upon  such  possession,  it  follows  that  it 
will  cease  whenever  the  goods  are  unconditionally  delivered.  There  is 
BO  unconditional  delivery  of  the  goods  in  this  case  by  the  plaintiff. 
In  fact  there  was  no  delivery  at  all ;  but  possession  was  taken  of  them 
by  defendants  against  plaintiff's  consent,  and  from  his  possession. 

What  we  have  said  in  considering  this  assignment  of  error  disposes 
of  the  fifth.    The  judgment  is  aflSnned. 

Afiirmed. 


T.  C.  Rye  et  al.  v:  J.  M.  Guffey  Petroleum  Company. 

Decided  February  28,  1906. 

1. — ^Estate  of  Decedent — ^Existence  of  Debt — Jurisdiction  of  Probate  Conrt. 

The  existence  of  one  debt,  even  though  small,  is  sufficient  to  give  the 
Probate  Court  jurisdiction  of  an  estate. 

2. — ^Report  of  CommlMionen  of  Partition — Approval  of  Conrt — Condnilye  In 
CoUateral  Proceeding. 

Commissioners  appointed  to  partition  an  estate  reported  that  the  lands 
could  not  be  divided  fairly  in  kind.  It  must  be  presumed  the  court  considered 
the  matter  and  arrived  at  the  same  conclusion,  and  its  approval  is  not  subject 
to  collateral  attack. 

8. — Appraised  Talne — ^Purchase  by  Heir  for  Less. 

To  an  administrator's  sale  of  land  for  the  purpose  of  partition  and  dis- 
tribution, art.  2178,  Sayles'  Rev.  Stats.,  has  no  application.  The  only  re- 
quirement is  that  such  sale  be  confirmed  by  the  court. 

4. — ^Presnmption  of  Eegralarlty — Onardian  ad  Litem — ^Prematnre  Judgment. 
In  collateral  attack,  in  the  absence  of  affirmative  proof  to  the  contrary, 
presumption  will  be  indulged  that  proper  service  was  haa  on  parties  interested, 
even  on  a  minor.  The  fact  that  no  guardian  ad  litem  appears  to  have  been 
appointed  does  not  render  the  proceeding  void.  A  premature  judgment  is  not 
void. 
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5.— Probate  Ocmrtt— General  Jvrisdietion  Over  Partition  of  Estate*— Admin- 

istrator't  Deed. 

The  statute  was  intended  to  confer  upon  the  Probate  Court  general  juris- 
diction over  the  subject  of  partition  of  estates,  and  an  order  of  that  court  can 
not  be  declared  void,  if  within  the  scope  of  such  jurisdiction,  simply  because 
the  procedure  prescribed  has  not  been  strictly  followed.  It  is  not  essential 
that  the  administrator's  deed  should  recite  the  order  of  confirmation  in  a  sale 
for  partition. 

Appeal  from  the  District  Court  of  Hardin.  Tried  below  before  Hon. 
L.  B.  Hightower. 

B,  L.  Aycock  and  J,  L,  Little,  for  appellants. — The  court  erred  in 
holding  that  the  Probate  Court  of  Hardm  County  acquired  jurisdiction 
over  i£e  estate  of  Murfrey  Taylor,  the  record  of  the  administration 
showing  affirmatively  that  there  were  no  debts  owing  by  deceased  to 
warrant  an  administration.  Savles'  Rev.  Stats.,  arts.  1869-1888; 
Withers  v.  Patterson,  27  Texas,  600;  Holman  v.  Klatt,  9  Texas  Ct. 
Eep.,  280. 

The  court  erred  in  admitting  in  evidence  the  deed  of  John  M.  Taylor 
as  administrator,  to  Elizabeth  Taylor,  because: 

First.    Said  deed  recited  no  order  of  confirmation  of  the  sale. 

Second.  The  record  of  the  administration  negatived  any  juris- 
diction in  the  Probate  Court,  it  affirmatively  appearing  that  the  ad- 
ministration was  not  taken  out  for  or  on  account  of  any  debts  (the 
only  debt  being  $3.00),  shown  by  the  exhibit  made  "of  the  condition  of 
the  estate/^  and  for  a  final  settlement. 

Third.  The  report  of  the  commissioners  to  divide  the  estate  sug- 
gesting that  the  tracts  could  not  be  divided  fairly  by  a  division  in  kind, 
was  a  contradiction  on  its  face,  and  on  jts  face  untrue,  and  failed  to 
give  a  sufficient  legal  reason  for  their  recommendation. 

Fourth.  The  record  showed  names  and  residences  of  the  heirs 
of  the  estate  (one  being  a  married  woman  residing  in  Liberty  County, 
to  wit:  Miley  Bye^  and  one  a  minor,  H.  B.  Mitchell)  and  negatived 
service  or  notice  to  them  of  the  proceeding  to  sel)  the  land  because  it 
could  not  be  divided.  And  because  one  of  the  distributees  of  the  estate, 
Elizabeth  Taylor,  the  widow,  bid  less  than  the  commissioners  appraised 
the  land  at  by  over  50  percent.  Bev.  Stats.,  arts.  1888,  1852,  1853, 
2171,  2172,  2173,  2195;  Withers  v.  Patterson,  27  Texas,  492;  Holman 
V.  Klatt,  9  Texas  Ct.  Bep.,  280;  McNally  v.  Haynes,  59  Texas,  586; 
Bock  V.  Heald,  27  Texas,  523 ;  Pace  v.  Pishback,  10  Texas  Civ.  App., 
460;  Pendleton  v.  Shaw,  44  S.  W.  Bep.,  1002;  McBee  v.  Johnson,  45 
Texas,  643;  Neill  v.  Cody,  26  Texas,  286;  Bradbury  v.  Beed,  23  Texas, 
260;  Wethered  v.  Boone,  17  Texas,  143;  Grigsby  v.  Caruth,  57  Texas, 
269;  Harrison  v.  Boring,  44  Texas,  243;  cites  3  Met.,  405. 

The  administration  on  this  estate  for  the  purpose  of  partition  of 
the  property  among  the  heirs  of  Murfrey  Taylor,  consisting  of  $3,000 
of  notes  and  accounts,  six  tracts  of  land  (over  2,500  acres),  personal 
miscellaneous  property  valued  at  $734,  is  void.  Miley  Bye  (her  heir) 
and  Mitchell,  a  minor  at  the  time,  can  attack  same  in  this  suit.  Bev. 
Stats.,  art.  3606;  Holman  v.  Klatt,  9  Texas  Ct.  Bep.,  280;  Wardlow 
V.  Miller,  69  Texas,  395;  Steven  v.  Shaw,  68  Texas,  261;  Fitzgerald  v. 
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Turner,  43  Texas,  79;  Moore  v.  Blagge,  91  Texas,  161;  Withers  v. 
Patterson,  27  Texas,  600. 

The  administrator's  "written  application*'  for  the  appointment  of 
commissioners  to  partition  the  real  estate  did  not  invoke  the  jurisdic- 
tion of  the  Probate  Court,  had  the  administration  been  voidable  only. 
Rev.  Stats.,  art.  2157;  Rev.  Stats.,  arts.  2144,  2147;  Rev.  Stats.,  arts. 
2168,  2169,  2160,  2162;  Stegall  v.  Huff,  64  Texas,  197. 

The  sale  to  Eliz.  Taylor  of  all  the  lands  was  without  legal  authority. 
Rev.  Stats.,  arts.  2170,  2171,  2172,  2167;  Henzee  v.  Sturm,  25  S.  W. 
Rep.,  817;  Stegall  v.  Huflf,  54  Texas,  193;  McNally  v.  Haynes,  69 
Texas,  686;  Stewart  v.  Anderson,  70  Texas,  588. 

The  court  erred  in  instructing  the  jury  to  find  a  verdict  for  defend- 
ant. Rev.  Stats.,  arts.  1317,  1863,  1861 ;  Branch  v.  Hanrich,  70  Texas, 
731. 

The  attempted  partition  of  the  estate,  by  eliminating  the  personalty 
and  not  requiring  the  advancement  brought  into  hotchpotch,  by  the 
heirs,  «nd  giving  the  commissioners  the  chance  to  equalize  the  shares 
without  recommending  the  sale  of  the  real  estate,  as  it  was  in  this  case, 
separately  considered,  rendered  the  whole  partition  nugatory,  and  sale 
of  the  land  void.    Rev.  Stats.,  arts,  2144,  2147. 

Oreers,  Nail  &  Neblett  and  Taliaferro,  Nail  &  Dies,  for  appellee. — 
The  trial  court  did  not  err  in  holding  that  the  Probate  Court  of  Hardin 
County  acquired  jurisdiction  over  the  estate  of  Murfrey  Taylor.    Lynch 
V.  Baxter,  4  Texas,  437;  Storer  v.  Lane,  1  Texas  Civ.  App.,  250 
Rindge  v.  Oliphint,  62  Texas,  682;  Poor  v.  Boyce,   12  Texas,  440 
Lewis  V.  Ames,  44  Texas,  336;  Martin  v.  Robinson,  67  Texas,  382 
Giddings  v.  Steel,  28  Texas,  750;  Baker  v.  DeZavalia,  1  Posey,  638 
Bartlett  v.  Cocke,  16  Texas,  478. 

The  court  did  not  err  in  admitting  in  evidence  the  deed  from  the 
administrator  of  the  estate  of  Murfrey  Taylor  to  Elizabeth  Taylor, 
conve3ring  the  lands  in  controversy;  first,  because  the  deed  was  made 
upon  an  order  of  court  directing  the  sale  of  the  land  and  after  the 
confirmation  of  the  sale;  and  second,  because  if  there  was  no  technical 
confirmation  the  records  show  that  the  sale  was  reported  and  the  ad- 
ministrator directed  to  pay  over  the  money  to  the  parties  entitled  to 
the  same  and  that  appellants  had  been  paid  their  share  of  the  money 
arising  from  the  sale  of  the  land,  and  the  purchaser  was  entitled  to  a 
confirmation  of  the  sale  and  the  deed  was  suflBcient  in  a  collateral  pro- 
ceeding to  defeat  appellants'  recovery.  Moody  v.  Butler,  63  Texas, 
210;  Poor  v.  Boyce,  12  Texas,  446;  Simmons  v.  Blanchard,  46  Texas, 
266;  NeiU  v.  Cody,  26  Texas,  290;  Calloway  v.  Nichols,  47  Texas,  327; 
West  V.  Keeton,  42  S.  W.  Rep.,  1034;  Rindge  v.  Oliphint,  62  Texas, 
687. 

The  partition  proceeding  in  tiie  estate  of  Murfrey  Taylor,  deceased, 
in  which  the  property  in  controversy  was  ordered  sold,  was  sold,  paid 
for  and  the  money  distributed  and  paid  over  to  appellants  and  the  other 
heirs,  is  good  as  against  a  collateral  attack  and  sufficient  to  preclude 
appellants  from  recovery.  Heath  v.  Layne,  62  Texas,  687;  Perry  v. 
Blakey,  23  S.  W.  Rep.,  804;  Lyne  v.  Sanford,  82  Texas,  63;  Moore 
t.  Blagge,  91  Texas,  169. 
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The  Probate  Court  of  Hardin  County  had  jurisdiction  over  the 
estdte  of  Murfrey  Taylor.  This  appears  suflBciently  upon  this  collateral 
proceeding  and  it  was  not  necessary  that  appellees  should  have  shown 
appointment  of  the  administrator  and  his  qualification.  It  was  suflBci- 
ent  to  show  the  order  of  court  directing  the  property  sold  upon  the 
report  of  the  commissioners  that  it  could  not  be  divided,  the  report 
of  the  sale  and  the  administrator's  deed.  Rindge  v.  Oliphint,  62  Texas, 
687 ;  McAnally  v.  Haraie,  59  Texas,  586 ;  Moore  v.  Blagge,  91  Texas, 
159;  Poor  v.  Boyce,  12  Texas,  440;  Bev.  Stats.,  2170,  2171,  2175. 

The  partition  proceedings  in  the  estate  of  Murfrey  Taylor,  together 
with  the  administrator's  deed,  were  sufficient  to  pass  the  title  of 
Murfrey  Taylor  to  the  purchaser  and  are  not  subject  to  collateral 
attack.  Moore  v.  Blagge,  91  Texas,  159;  Rindge  v.  Oliphint,  62  Texas. 
682 ;  Rev.  Stats.,  arts.  2170,  2171,  2175. 

The  court  did  not  err  in  instructing  a  verdict  for  the  defendant,  ap- 
pellee here,  first,  because  the  administration  proceedings  under  which 
the  property  was  sold  after  partition,  and  the  deed  executed  to  Eliza- 
beth Taylor  were  sufficient  to  pass  the  title  of  Murfrey  Taylor  into  Mrs. 
Taylor  and  this  title  by  mesne  conveyance  passed  down  to  and  vested 
in  the  defendant. 

Second,  the  court  did  not  err  in  instructing  a  verdict  for  the  defend- 
ant, because  the  evidence  shows  that  appellee  is  an  innocent  purchaser 
for  a  valuable  consideration  without  notice  of  the  deed  from  Harper 
to  Moore,  under  the  heirs  of  E.  B.  Harper.  Moore  v.  Blagge,  91  Texas, 
159;  Moody  v.  Butler,  63  Texas,  210;  Simmons  v.  Blanchard,  46 
Texas,  266;  Taylor  v.  Harrison,  47  Texas,  454. 

JAMES,  Associate  Justice. — This  is  an  action  to  try  title.  Miley 
Rye  and  H.  B.  Mitchell,  under  whom  the  plaintiffs  claim,  were  two  of 
the  seven  persons  entitled  to  the  estate  oi  Murfrey  Taylor  who  died 
in  1881.  Plaintiffs  sue  for  two-sevenths  of  the  Champion  Choate  sur- 
vey in  Hardin  County  alleged  to  contain  553^4  acres. 

An  administration  was  granted  on  his  estate  to  John  M.  Taylor, 
administrator,  and  inventory  filed  on  September  23,  1881,  embracing 
this  tract  and  other  tracts  and  certain  personalty,  the  tract  in  question 
being  appraised  at  $275.  A  sale  of  personal  property  was  reported  and 
approved  July  5,  1882. 

We  may  state  at  this  place,  that  on  August  6,  1886,  the  court  house 
of  Hardin  County  was  burned.  All  the  papers  concerning  this  estate 
are  missing  except  the  administrator's  report,  hereinafter  mentioned, 
which  was  filed  in  1898.  No  probate  docket,  if  any  there  was,  prior 
to  the  one  which  commenced  in  1885,  is  found. 

On  September  17,  1883.  the  following  order  appears: 

"Estate  of  M.  Taylor,  deceased. 

J.  M.  Taylor,  Administrator. 

"It  is  ordered  by  the  court  that  upon  the  written  application  of  the 

administrator  praying  for  the  appointment  of  three  commissioners  to 

partition  the  real  estate  of  the  estate  be  granted,  and  the  court  orders 

that  S.  B.  Turner,  D.  S.  Lindsay  and  Day  Hooks  be  appointed  com- 
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missioners  and  report  to  the  court  at  the  next  regular  term  of  their 
action  in  the  premises." 

On  January  15,  1884,  the  administrator,  before  the  clerk,  swore  to  a 
report  which  was  examined  and  approved  by  the  court  and  entered  in 
the  probate  record.  This  report  stated  that  all  debts  had  been  paid 
and  that  it  was  presented  for  approval  as  his  account  for  final  settle- 
ment. It  set  forth  the  remaining  property  real  and  personal  giving  the 
value  of  each  item,  the  names  and  residences  of  the  persons  entitled 
to  an  equal  share  of  the  estate,  describing  H.  Bell  Mitchell  as  '*H. 
Bell  Mitchell,  A.  H.  Mitchell,  guardian,'*  and  omitting  the  widow  to 
whom,  it  appears  from  the  report,  property  had  been  set  aside.  On 
February  4,  1884,  the  county  judge  marked  or  endorsed  this  report 
"Examined  and  approved  February  4,  1884,"  and  ordered  it  to  be  re- 
corded, which  was  done. 

On  May  6,  1884,  two  of  the  above  named  commissioners  filed  the 
following  report  which  was  recorded  May  5 : 

"This  day.  May  the  5th,  1884,  come  into  open  court,  S.  B.  Turner 
and  J.  D.  Hooks,  who  were  appointed  commissioners  of  partition  to 
partition  the  real  estate  of  said  estate  at  the  February  term  of  this 
?ourt,  A.  D.  1884,  and  submitted  the  following  report,  to  wit: 

'The   State   of   Texas,) 
Hardin   County.        \ 

"To  the  Hon.  County  Court  of  said  county,  sitting  for  probate  and 
other  like  purposes.    May  term,  1884. 

"To  the  Hon.  S.  E.  Parker,  County  Judge  of  said  County,  presid- 
ing: 

'T^e,  the  undersigned  commissioners,  show  that  by  virtue  of  a  writ 
of  partition  and  distribution  to  us  directed  from  the  County  Court  of 
said  county,  we  have  this  day  as  therein  required  made  according  to 
law  and  a  certified  copy  of  decree  accompanying  said  writ,  a  fair,  just 
and  impartial  examination  of  the  following  real  estate,  belonging  to  the 
estate  of  Murfrey  Taylor,  deceased,  and  further  report  that  the  land 
described  in  the  exhibit  is  in  our  opinion  not  susceptible  of  an  equal 
and  fair  division.  And  we  do  further  believe  that  any  division  that 
we  could  make  would  depreciate  its  value  as  a  whole,  to  wit: 

Abs.  No.         Original  Grantee.  Amt.  in  Survey.  Value. 

18     Wvatt    Hanks,   Jasper   Co 1,361         $1,361 

139     D.'    Choate    20H  '>08 

153     C.    Choate    550  '250 

106     B.  B.  B.  &  C.  R.  R 387  387 

277     B.  Hughes 254  254 

136     Marv    Ann    Cotter.  . , 40  40 

Lots  No.  i  to  4  in  Block  1,  Hardin 100 

Lots  No.  1  in  Block  2,  Hardin 10 

Total  value,    $2,610 

"We  therefore  recommend  the  lands  sold  and  the  proceeds  divided 
accordingly. 
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"In  testimony  whereof  we  have  hereto  subscribed  our  hands  this  6th 
day  of  May,  A.  D.  1884. 

S.  B.  Turner,  J.  D.  Hooks. 
"Sworn  to  and  subscribed  before  me  on  May  5,  1884. 

0.  0.  Lane, 
C.  C.  C.  H.  Co. 
By  E.  H.  Collins,  Dept. 
"Filed  and  recorded  May  5,  1884.*' 

Upon  the  above  report  the  court  entered  the  following  order: 
"Estate  of  M.  Taylor,  deceased. 

"Now,  therefore,  in  compliance  of  the  request  of  the  commissioners 
of  partition  as  were  heretofore  appointed,  to  wit:  At  the  February 
term  of  this  court,  A.  D.  1884, 

"And  whose  report  is  now  of  record  in  the  probate  records  of  said 
Hardin  County,  Texas, 

*lt  is  ordered  by  the  court  that  all  the  lands  as  described  in  the 
report  of  said  commissioners  be  sold  with  the  improvements  thereon. 
And  the  said  administrator,  J.  M.  Taylor,  make  good  and  suflBcient 
deeds  of  conveyance  to  the  purchaser  or  purchasers  thereof.  And  that 
such  sale  and  tiie  report  thereof  shall  be  made  by  the  next  regular  term  - 
of  this  court. 

"It  is  further  ordered  by  the  court  that  the  land  situated  in  Hardin 
County,  Texas,  belonging  to  said  estate  shall  be  sold  at  the  court  house 
door  of  said  county  in  the  town  of  Hardin  for  cash  to  the  highest 
bidder. 

"It  is  further  ordered  by  the  court  that  the  land  situated  in  Jasper 
County,  Texas,  belonging  to  said  estate  shall  be  sold  at  the  court  house 
door  in  the  town  of  Jasper,  to  the  highest  bidder  for  cash. 

"It  is  ordered  by  the  court  that  the  clerk  of  this  court  make  out  and 
deliver  or  cause  to  be  delivered  to  John  M.  Taylor,  administrator  of 
said  estate,  a  certified  copy  of  this  order  of  sale. 

"No  other  business  appearing,  court  adjourned  until  the  next  regular 
term. 

S.  E.  Parker,  Co.  J.,  H.  Co.,  Tex. 

Attest:    0.  0.  Lane, 

E.  H.  Collins,  Deputy. 

Recorded:    P.  B.,  pp.  260.'* 

At  the  November  term,  1885,  the  administrator  reported  all  the 
lands  in  Hardin  County  as  sold  to  Mrs.  E.  Taylor  on  the  2d  day  of 
September,  1884  (among  others  the  survey  in  question  for  $110),  and 
the  land  in  Jasper  County  to  same  purchaser,  showing  the  prices  ob- 
tained and  the  sum  realized  and  asked  for  an  order  authorizing  him 
to  pay  each  heir  the  portion  of  said  sum  due  to  each. 

On  November  3,  1885,  the  following  entry  was  made:  "Leave 
granted  adminitrator  to  pay  expenses  of  administration  to  date  and  to 
distribute  to  each  heir  his  or  their  respective  share  as  per  report  here- 
tofore filed.'' 

At  the  August  Term,  1886,  it  appears  the  following  further  action 
was  had:    "Granted  to  administrator  to  pay  expenses  of  administration 
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and  to  diBtribnte  to  each  heir  his  or  their  respective  share  as  per 
report  heretofore  filed/' 

On  December  18,  1885,  the  administrator  executed  to  Elizabeth 
Taylor  a  deed  acknowledged  on  its  date  and  recorded  on  January  4, 
1887,  conveying  the  land  in  controversy  as  follows: 

''The  State  of  Texas,) 
Hardin  County.  \ 
''Know  all  men  by  these  presents :  That  whereas,  I,  John  M.  Taylor, 
of  said  county  of  Hardin,  the  duly  and  legally  constituted  administrator 
of  the  estate  of  Murfrey  Taylor,  late  of  said  county,  deceased,  by 
virtue  of  an  order  granted  to  me  as  administrator  aforesaid,  on  the 
4th  day  of  August  last,  by  the  County  Court  of  said  county,  when 
sitting  for  probate  and  other  like  purposes,  to  sell  all  the  following 
tracts  or  parcels  of  land  belonging  to  the  estate  of  said  decedent,  lying 
and  being  in  the  county  of  Hardin  and  State  of  Texas,  and  described 
as  follows,  to  wit: 

No.  of  Abs't.      Original  Grantee.  No.  of  Acres. 

139         D.  Choate   208 

163        C.  Choate   650 

106        B.  B.  B.  &  C.  B.  E.  Co 387 

227        Butler  Hughes    264 

137        Mary  Ann  Cotter / 40 

Lots  No.  1  to  4,  block  1,  Hardin  town;  lot  No.  1  in  block  No.  2, 
Hardin  town;  and  for  a  more  particular  description  of  said  property, 
reference  is  hereby  made  to  the  original  title  papers  now  of  record  in 
Hardin  County,  all  of  which  is  made  a  part  and  parcel  of  this  deed  of 
conveyance,  together  with  the  rights,  members  and  appurtenances  to 
the  same  in  any  manner  belonging,  after  advertising  the  said  tracts  or 
parcels  of  land  according  to  the  requirements  of  the  law;  did  at  public 
auction  offer  the  same  within  the  legal  hours  thereof  to  the  highest 
bidder  at  the  court  house  door  at  Hardin,  in  the  county  of  Hardin,  in  the 
State  of  Texas,  on  the  first  Tuesday  in  September,  1884,  and  then  and 
there  knocked  the  said  tracts  or  parcels  of  land  off  to  Mrs.  Elizabeth 
Taylor  of  said  county,  at  and  for  the  sum  of  six  hundred  and  twenty-six 
50-100  dollars  ($626.50),  she,  being  the  highest  and  best  bidder,  became 
the  purchaser  thereof,  which  said  sale  on  being  duly  returned  was 
received  and  recognized  and  confirmed  on  the  first  Monday  in  November, 
A.  D.  1885,  by  the  said  County  Court,  when  sitting  for  the  purpose 
aforesaid,  and  an  order  then  and  there  passed  directing  good  and  sufiici- 
ent  assurance  of  titles  to  be  made  to  the  said  Elizabeth  Taylor  for  the 
said  tracts  of  land; 

"Now,  therefore,  I ,  the  said  J.  M.  Taylor,  administrator  as  aforesaid, 
by  virtue  of  said  authority  and  in  consideration  of  the  said  sum  of  six 
himdred  and  twenty-six  and  50-100  dollars,  to  me  in  hand  paid  by  the 
said  Elizabeth  Taylor,  the  receipt  whereof  is  hereby  acknowledged,  have 
granted,  bargained,  sold  and  conveyed,  and  do  by  these  presents  grant, 
sell  and  convey  unto  the  said  Elizabeth  Taylor,  her  heirs  and  assigns, 
all  said  tracts  of  land  above  described,  together  with  all  and  singular. 
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the  rights,  members  and  appurtenances  to  the  same  in  any  manner 
belonging,  to  have  and  to  hold  the  said  premises  unto  her,  the  said 
Elizabeth  Taylor,  her  heirs  and  assigns  forever  in  fee  simple. 
'^Witness  my  hand  this  15th  day  of  December,  A.  D.  1885. 

J.  M.  Taylor. 
Administrator  to  the  estate  M.  Taylor,  deceased." 

At  the  February  term,  1887,  A.  B.  Mitchell  was  appointed  guardian 
of  the  estate  of  Bell  Mitchell,  a  minor,  one  of  the  seven  heirs. 

On  February  6,  1887,  the  court  entered  an  order  directing  the  ad- 
ministrator to  be  cited  at  next  term  to  make  final  settlement  upon  com- 
plaint of  Bell  Mitchell.  In  1888,  1889  and  1890  the  administrator  filed 
reports. 

At  the  May  term,  1898,  the  administrator  filed  the  following  report : 


i 


"The  State  of  Texas, 

Hardin  County. 

In  County  Court,  Hardin  County,  May  term,  A.  D.  1898. 
**To  the  Honorable  W.  H.  Greene,  County  Judge: 

"Now  comes  John  M.  Taylor,  administrator  of  the  estate  of  Murfrey 
Taylor,  deceased,  and  presents  to  your  honor  for  examination  and  ap- 
proval, his  statement  of  exhibit  showing  the  present  condition  of  said 
estate,  to  wit: 

Total  amt.  rec'd.  (exclusive  of  5  percent  com) $3,137.26 

Amt.  pd.  expenses,  $380.40  (5  percent  com.  added, 

$19.00) $399.40   . 

Amt.  allowed  for  attendance  of  Admr.  and  Atty.  fee,       45.00         444.40 


Leaving  amount  to  account  for $2,692.86 

There  are  seven  shares  in  the  estate  owned  by  the  following  named 
persons,  to  wit :  H.  B.  Mitchell,  E.  J.  Richardson,  M.  M.  Bidiardson, 
Miley  Eye,  6.  W.  Tavlor,  J.  M.  Tavlor,  and  Miles  Taylor,  each  share 
being  entitled  to  the  sum  of  $384.69*3/7  X  7  =  $2,692.86. 

"As  Miles  Taylor  (one  of  the  heirs)  was  indebted  to  Murfrey  Taylor, 
deceased,  in  an  amount  greater  than  his  share  (1-7)  in  the  estate  and 
said  indebtedness  remained  unpaid,  the  other  six  shares  are  entitled 
to  take  the  share  of  said  Miles  Taylor,  amounting  to  $384.69  3-7,  which 
will  add  to  each  of  the  six  shares  the  sum  of  $64.11  8-14,  making  each 
of  said  six  shares  entitled  to  the  sum  of  $448.81,  total  for  the  six, 
$2,692.86. 

"Of  the  above  amounts  the  same  has  been,  paid  to  said  persons  en- 
titled to  said  six  shares  the  following  amounts. 

Value  of  share.  Amt.  paid.  Amt.  due. 

A.  B.  Mitchell $448.81         $369.03  $  79.78 

E.  J.  Richardson    448.81           364.49  84.32 

M.  M.  Richardson    448.81           349.49  99.32 


Carried  forward   $1,346.43      $1,083.01         $263.43 
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Value  of  share.  Ami.  paid.  Amt.  due. 

Mts.  Brot  Ford   $1,346.43     $1,083.01  $263.42 

MUey^Bye 448.81          349.49  99.32 

G.  W.  Taylor   448.81          349.49  99.32 

J.  M.  Taylor 448.81          349.49  99.32 

$2,692.86     $2,131.48        $561.38 

Leaving  amount  due  heirs  $561.38 $2,692.86 

"The  administrator  has  heretofore  filed  in  this  court  vouchers  for  all 
the  disbursements  made  by  him. 

"The  administrator  will  state  that  in  truth  and  in  fact,  he  paid  to 
Miles  Taylor  (one  of  the  heirs)  the  sum  of  $349.49,  thinking  at  the 
time  that  said  Miles  would  be  entitled  to  his  share  in  the  estate,  regard- 
less of  the  fact  that  he  was  indebted  to  the  estate  in  an  amount  greater 
than  the  value  of  his  share,  but  the  administrator  was  afterwards  ad- 
vised that  he  was  in  error  in  so  doing  and  as  the  administrator  has  not 
as  yet  been  able  to  collect  said  amount  from  said  Miles,  it  has  and  does 
work  a  hardship  on  the  administrator,  as  he  will  have  said  amount  to 
advance  to  the  heirs  out  of  his  private  means. 

"All  of  which  is  most  respectfully  submitted  to  your  honor  for  con- 
sideration and  approval. 

"J.  M.  Taylor. 

"Subscribed  to  and  sworn  to  before  me,  on  this  the  30th  day  of  April, 
A.  D.  1898. 

"John  P.  Work,  Notary  Public, 
(Seal.)  Hardin  County,  Texas.'' 

At  the  August  term,  1887,  the  administrator  reported  that  he  had 
paid  to  A.  B.  Mitchell,  for  Bell  Mitchell,  the  sum  of  $301.46  with  re- 
ceipt thereof,  which  report  was  examined  and  approved. 

Defendant,  among  other  things,  claims  that  it  holds  from  and  under 
Mrs.  Elizabeth  Taylor  all  the  land,  but  it  is  not  deemed  necessary  to 
investigate  this,  for  if  the  administrator's  deed  be  sustained,  plaintiffs 
would  be  without  any  title  and  could  not  recover. 

The  above,  in  substance,  forms  the  undisputed  testimony.  The  court 
charged  the  jury  that  the  evidence  established  the  fact  that  whatever 
title  Murfrey  Taylor  had  to  the  land  passed  out  of  his  estate  by  the 
administrator's  deed  to  Elizabeth  Taylor  and  that  therefore  plaintiffs 
had  no  interest  in  the  land  and  directed  them  to  find  for  defendant. 

The  following  are  substantially  the  reasons  assigned  of  error  in  the 
instruction : 

"1.  The  record  of  the  administration  shows  affirmatively  that  there 
were  no  debts  owing  by  decedent  to  warrant  an  administration,  hence 
the  Probate  Court  of  Hardin  County  acquired  no  jurisdiction."  Appel- 
lant admits  the  existence  of  one  debt.  It  was  not  discharged  by  the  heirs 
to  prevent  an  administration.  That  it  was  of  small  amount  can  make  no 
difference.  The  maxim  de  minimis  non  curat  lex  can  not  be  utilized 
to  drfeat  jurisdiction. 

VoL  XLn.  Civil— 18. 
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"2.  The  report  of  the  commissionerB  to  divide  the  estate  suggesting 
that  the  tracts  could  not  be  divided  fairly  by  a  division  in  kind  was  a 
contradiction  on  its  face^  and  on  its  face  untrue  and  failed  to  give  a 
suflBcient  legal  reason  for  their  recommendation/'  The  court  having 
approved  and  acted  upon  said  report,  it  was  a  judicial  act  which  should 
have  been  appealed  from  or  questioned  directly  if  unsatisfactory  to  the 
heirs.  The  court  had  power  to  order  the  sale  upon  the  report,  and  it  is 
to  be  presumed  that  it  considered  the  matter  and  arrived  at  the  same 
conclusion  as  the  commissioners,  and  if  this  act  was  erroneous  it  can  not 
be  revised  in  this  collateral  manner. 

"3.  The  record  shows  names  and  residences  of  the  heirs  of  the 
estate  (one  being  a  married  woman  residing  in  Liberty  County,  to  wit, 
Miley  Eye  and  one  a  minor,  H.  B.  Mitchell)  and  negatived  servicfe  or 
notice  to  them  of  the  proceeding  to  sell  the  land  because  it  could  not  be 
divided.  And  because  one  of  the  distributees  of  the  estate  bid  less  than 
the  commissioners  appraised  the  land  at  by  over  50  percent.'' 

The  point  last  made  is  of  no  force.  Mrs.  Taylor  was  not  awarded 
the  land  under  article  2178,  Sayles'  Revised  Statutes.  The  limitation 
as  to  the  price  at  which  land  may  be  taken  by  -an  heir  under  said  article 
has  no  application  to  a  purchaser  at  a  sale.  The  only  restriction  upon 
a  sale  is  that  it  requires  confirmation  by  the  court. 

Articles  2155  and  2156,  Sayles'  Revised  Statutes,  requires  in  applica- 
tions for  partition  and  distribution  that  citation  be  issued  and  served 
personally  on  each  person  entitled  to  a  share.  What  was  intended  to 
be,  and  what  was  acted  upon  as,  an  application  for  partition,  was  sworn 
to  by  the  administrator  before  the  clerk  on  January  15,  1884,  and  pre- 
sumably filed  on  that  day,  but  was  not  acted  upon  until  February  4, 
1884.  The  heirs  were  residents  of  Texas  in  Hardin  and  adjoining 
counties.  That  service  of  citation  may  have  been  had  upon  them  in  the 
meantime  is  presumable.  The  papers  are  gone,  the  docket,  which  the 
law  required  to  be  kept  and  which  should  be  presumed  to  have  been 
kept,  is  gone,  in  fact  there  is  room  for  the  presumption  that  service  of 
citation  was  had  personally  on  them,  even  the  minor,  H.  Bell  Mitchell, 
and  on  collateral  attack  such  presumption  must  be  indulged.  The  fact 
tliat  no  guardian  ad  litem  appears  to  have  been  appointed  for  the  minor 
(who  at  that  time  was  without  a  guardian)  does  not  render  the  proceed- 
ing void.  (Montgomery  v.  Carlton,  56  Texas,  361;  Laughter  v.  Seela, 
59  Texas,  177.)  The  action  of  the  court  was  had  at  the  February  term, 
and  personal  service  may  have  been  had  to  that  term.  But  if  it  were  a 
case  of  premature  judgment,  it  would  not  be  void.  (Davis  v.  Robinson, 
70  Texas,  397;  Tobar  v.  Losano,  6  Texas  Civ.  App.,  689.)  The  statute 
does  not  require  notice  to  the  heirs  of  the  proceeding  to  sell  the  land 
because  it  had  been  reported  not  capable  of  division. 

"4.  The  administrator's  Written  application'  for  the  appointment  of 
commissioners  to  partition  the  real  estate  did  not  invoke  the  jurisdiction 
of  the  Probate  Court." 

An  inspection  of  the  instrument  which  this  proposition  refers  to  will 
show  that  it  conforms  substantially  to  the  requirements  of  such  an  appli- 
cation. (Art.  2154,  Sayles'  Rev.  Stats.)  We  are  at  a  loss  to  comprehend 
from  appellant's  brief,  precisely  what  the  point  is  their  counsel  seeks  to 
make  in  connection  with  the  above  proposition.    Reference  is  probably 
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intended  to  the  order  of  September  17,  1883,  appointing  commisBioners. 
If  80,  the  subsequent  proceedings  supplement  that  order,  as  will  be 
explained  under  the  next  head. 

"5.  The  sale  to  Elizabeth  Taylor  was  without  legal  authority,  be- 
cause the  exhibit  to  accompany  the  application  for  partition  was  filed 
January  15,  1884.  The  commissioners  were  appointed  September  17, 
1883,  without  notice.  The  commissioners  reported  May  5,  1884,  valuing 
the  tracts  of  land  at  $2,610 ;  valuing  the  Choate  at  $250. .  This  Choate 
tract  was  bid  in  by  Mrs.  Taylor  at  $110.  The  Jasper  land,  valued  at 
$1,361,  bid  in  at  $748— all  the  lands  went  to  Mrs.  Taylor  for  $1,376. 
The  commissioners  reported  these  tracts  not  susceptible  of  partition, 
which  on  its  face  was  a  false  report.'' 

This  mixes  and  presents  various  propositions.  It  may  be  that  when 
the  court  entered  an  order  appointing  commissioners  of  partition  on 
September  17,  no  application  had  been  filed  calling  for  it.  But  one  was 
field  later  on  January  16,  1884,  as  already  referred  to.  There  appears 
no  order  at  that  time  appointing  these  commissioners,  and  it  may  be 
the  court  let  the  matter  proceed  upon  the  appointment  that  had  been 
previously  entered.  This  woidd  not  be  fundamentally  wrong.  But 
when  we  refer  to  the  order  which  the  court  made  acting  upon  the  report 
of  the  commissioners,  we  find  it  recited  therein  that  they  were  appointed 
at  the  February  term  of  the  court,  1884,  which  was  the  term  at  which 
the  court  acted  upon  the  administrator's  application.  Thus  the  minutes 
indicate  the  appointment  as  made  at  the  proper  time.  The  report  of  the 
commissioners  shows  the  same.  A  docket  entry  of  such  order  would 
have  been  sufficient.  (West  v.  Keeton,  42  S.  W.  Eep.,  1034;  Calloway 
V.  Nichols,  47  Texas,  327.)  All  the  other  matters  suggested  in  the 
above  proposition  have  been  discussed. 

"6.  The  attempted  partition  of  the  estate  by  eliminating  the  person- 
alty and  not  requiring  the  advancements  to  be  brought  into  hotch- 
potch by  the  heirs,  and  giving  the  commissioners  a  chance  to  equalize 
the  shares  without  recommending  the  sale  of  the  real  estate  as  it  was  in 
this  case  separately  considered,  rendered  the  whole  partition  nugatory  and 
the  sale  of  the  land  void." 

It  appears  from  the  report  contained  in  the  application  that  the 
administrator  had  about  $1,394.83  and  a  few  insignificant  articles, 
besides  the  lands.  A  proper  observance  of  the  statute  would  have  re- 
quired an  order  for  the  commissioners  to  divide  all  the  property  re- 
maining, instead  of  the  real  estate  only.  It  seems  to  us,  however,  that 
had  the  commission  included  the  personalty,  the  result  would  have  been 
the  same  considering  the  reason  given  for  not  being  able  to  make  a 
fair  and  equal  division  of  the  land. 

The  statute  was  intended  to  confer  upon  the  Probate  Court  general 
jurisdiction  over  the  subject  of  partition  of  estates,  and  an  order  of  that 
court  within  the  scope  of  such  jurisdiction  can  not  be  declared  void, 
simply  because  the  procedure  prescribed  has  not  been  strictly  followed. 
Su<^  matters  are  susceptible  of  being  waived  by  the  parties  interested. 
Suppose  all  the  heirs  had  been  sui  juris  and  had  desired  a  partition  of 
the  lands  through  commissioners,  choosing  to  divide  the  funds  on  hand 
without  the  aid  of  commissioners,  and  the  court  had  so  ordered,  it  would 
hardly  be  questioned  that  such  proceeding  would  be  sustained  under 
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these  circumstances  even  on  an  appeal.  If,  therefore,  it  was  a  matter 
in  its  nature  subject  to  the  consent  or  waiver  of  the  parties,  a  judgment 
of  the  court  in  reference  to  it  can  not  be  treated  as  void.  (Murdiison 
V.  White,  54  Texas,  78.)  Such  judgment  may  be  erroneous,  but  it  can 
not  be  reviewed  or  set  aside  in  a  collateral  proceeding.  This  being  so  it 
seems  hardly  necessary  to  advert  to  the  fact  that  all  of  the  heirs  of 
Murfrey  Taylor  who  were  of  age,  including  Miley  Rye,  accepted  from 
the  administrator  the  proceeds  from  the  sale  to  Mrs.  Taylor,  as  did  also 
the  plaintiflf,  A.  H.  Mitchell,  who  is  the  heir  of  H.  Bell  Mitchell  and 
formerly  acted  as  guardian  of  the  estate  of  said  H.  Bell  Mitchell,  and 
as  such  guardian  received  for  his  ward  a  share  of  the  proceeds  from  the 
administrator.  We  may  also  state  that  the  record  shows  that  Miley  Rye 
died  in  1886,  and  that  H.  Bell  Mitchell  died  about  four  years  prior  to 
the  trial  of  this  cause  at  the  age  of  about  twenty-four  years,  and  no 
direct  proceeding  was  ever  brought  to  question  the  administration  pro- 
ceeding under  article  332,  Sayles'  Revised  Statutes. 

It  can  not  be  claimed  on  the  face  of  the  probate  proceedings  in  evi- 
dence that  the  sale  to  Mrs.  Taylor  was  not  confirmed  by  the  court. 
The  order  of  November  3,  1886,  and  that  at  the  August  term,  1886, 
evidence  the  courf  s  approval  of  the  sale.  It  was  not  essential  to  the 
title  that  the  administrator's  deed  should  recite  the  order  of  confirma- 
tion. The  confirmation  could  be  shown  otherwise.  This  was  not  an 
ordinary  sale  of  land,  which  the  statute  requires  to  be  confirmed.  The 
statute  in  connection  with  th^  sale  to  effect  partition  does  not  provide 
for  its  confirmation,  but  it  is  no  doubt  contemplated  that  the  sale  in 
such  a  case  should  be  subject  to  the  approval  of  the  court.  The  subse- 
quent orders  in  evidence  afford  unmistakable  evidence  that  this  sale  met 
with  the  court's  approval. 

We  are  of  opinion  that  the  administrator's  deed  should  be  held  valid 
in  this  proceeding,  and  therefore  we  sustain  the  court  in  charging  the 
jury  to  return  a  verdict  for  the  defendant. 

Appellees  insist  that  the  verdict  is  right  upon  another  aspect  of  the 
evidence,  which  involves  the  claim  that  defendant  is  entitled  to  the 
land  as  an  innocent  purchaser  of  the  title  which  existed  prior  to  its 
acquisition  by  Murfrey  Taylor.  We  had  not  considered  the  briefs  on 
this  branch  of  the  case,  because  not  necessary.  But  we  may  say  that  we 
think  the  fact  of  innocent  purchaser,  if  it  had  been  material,  would  have 
been  one  that  could  not  have  been  taken  from  the  jury. 

Affirmed. 

Writ  of  error  refused. 


J.  M.   GUFFEY  PeTEOLEUM  COMPANY  V.  C.  G.  HaMILL. 

Decided  February  28,  1906. 

1. — ^Pleading — Specific  AUegatlons  of  Details  not  Hecessary. 

In  a  suit  upon  a  contract  for  boring  a  well,  where  the  petition  fully  and 
clearly  sets  up  the  contract  for  boring,  alleging  the  depth  of  the  well,  the  price 
to  be  paid  per  foot,  the  reasonable  value  of  a  liner,  the  performance  of  the 
work  and  an  acceptance  of  the  same  by  the  owner,  the  petition  was  sufficient, 
and  it  was  unnecessary  for  the  pleader  to  go  into  details  as  to  the  size  of  the 
hole,  the  kind  of  well,  etc. 
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8. — Absence  of  Proof — Refusal  to  Submit  Iisue — ^Hannlef b  Error. 

There  being  no  evidence  of  the  market  value  of  the  casing  sued  for  by 
defendant,  the  court  properly  refused  to  submit  that  issue,  and  the  verdict 
of  the  jury  on  other  issues  excludes  the  supposition  that  defendant  was  preju- 
diced by  such  refusal. 

8. — Bemarkf  of  Counsel. 

Upon  the  court  sustaining  objections  to  certain  testimony  offered  by  plain- 
tiff his  counsel  remarked,  "that's  all  right,  it  doesn't  hurt  much;"  and  again 
when  counsel  for  defendant  announced  they  would  object  to  certain  testimony 
when  offered,^  counsel  for  plaintiff  said,  ''I  have  no  doubt  you  will,"  held,  not 
cause  for  reversal. 

4. — ^Recalling  Witness. 

By  recalling  witness  of  opposing  party  for  the  purpose  of  laying  a  predicate 
for  contradicting  him,  does  not  make  such  witness  the  witness  of  the  party 
recalling  him. 

5. — Accrual  of  Interefft. 

Kevised  Statutes,  art.  3102,  concerning  interest  on  open  accounts  has  no 
application  to  a  demand  for  the  contract  price  for  boring  a  well. 

Appeal  from  the  District  Court  of  Jefferson.  Tried  below  before  Hon. 
L.  B.  Hightower. 

Oreerg,  Nail  &  Neblett,  for  appellant. — It  was  error  to  overrule  de- 
fendant's third  special  exception^  because  the  allegations  of  plaintiff's 
petition  as  to  the  terms  of  the  contract  sought  to  be  enforced,  as  to  the 
duties  and  obligations  of  each  party,  the  character  of  the  well  to  be  bored, 
whether  cable  or  rotary,  the  character  of  liner  to  be  put  in  the  well, 
the  time  within  which  the  work  was  to  be  done  and  the  time  when 
plaintiff  could  rightfully  demand  pay  for  his  work,  are  too  general  to 
inform  defendant  what  plaintiff  would  offer  as  pro9f  and  to  enable  de- 
fendant to  prepare  its  defense.  Boettler  v.  Tendick,  73  Texas,  491; 
Mims  V.  Mitchell,  1  Texas,  446;  Moody  v.  Benge,  28  Texas,  547. 

The  petition  should  contain  a  plain,  positive  statement  of  facts 
constituting  plaintiff's  cause  of  action  and  should  not  leave  the  ex- 
istence of  material  facts  to  be  deduced  from  other  facts  alleged,  but 
said  pleadings  should  disclose  all  the  facts  fully  which  are  relied  on  by 
plaintiff  so  as  to  apprise  the  defendant  of  what  he  is  required  to  an- 
swer. Thompson  v.  Eanes,  32  Texas,  194;  Gaudalupe  County  v.  John- 
son, 20  S.  W.,  833;  Ewing  v.  Duncan,  81  Texas,  237. 

Where  plaintiff  attempts  to  show  he  has  complied  with  his  contract 
and  that  his  work  has  been  accepted  by  agents  or  officers  of  a  corpora- 
tion, he  should  go  further  and  allege  what  officers  or  agents  accepted 
the  same,  or  circumstances  to  show  that  such  officers  or  agents  were 
authorized  to  accept  the  work,  or  some  fact  to  show  that  their  acts 
had  been  ratified  by  the  corporation  itself.  Southern  Pacific  E.  B.  Co. 
V.  Maddox,  75  Texas,  300;  Gulf,  C.  &  S.  P.  E.  E.  Co.  v.  Beed,  80 
Texas,  362. 

Where  plaintiff  in  his  pleading  set  up  a  contract  between  plaintiff 
and  defendant,  which  is  in  writing,  the  terms  of  the  contract  alleged 
to  be  in  writing  should  be  set  out  with  sufficient  certainty  so  as  to 
charge  defendant  with  the  issues  on  which  plaintiff  is  relying,  the 
date  of  the  contract  should  be  stated,  or  allegations  should  be'made 
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showing  why  a  better  description  can  not  be  given.  Schneider  v. 
Ferguson,  77  Texas,  572;  Beck  v.  Avondino,  82  Texas,  316. 

A  supplemental  petition  should  contain  allegations  of  facts  not 
before  alleged  by  plaintiff,  and  only  those  which  are  in  reply  to  facts 
which  have  been  alleged  by  defendant  and  a  new,  a  diflFerent,  or  en- 
larged cause  of  action  can  only  be  set  up  in  an  amended  petition.  Bule 
5,  District  and  County  Court,  84  Texas,  708;  Parker  v.  Panhandle 
Nat.  Bank,  34  S.  W.  Rep.>  197;  Gulf,  C.  &  S.  F.  By.  Co.  v.  White, 
32  S.  W.  Bep.,  324;  East  Texas  Fire  Insurance  Co.  v.  Brantley,  4 
W.  &  W.  Civil  Appeals,  64 ;  Crescent  Insurance  Co.  v.  Camp,  64  Texas, 
621;  Lynch  v.  Ortlieb,  28  S.  W.  Bep.,  1019;  Lamb  &  Wynn,  v. 
Beaumont  Temperance  Hall  Co.,  2  Texas  Civ.  App.,  289. 

It  being  a  question  of  fact  for  the  jury  as  to  whether  or  not  plaintiflE 
did  comply  with  his  contract  in  boring  McFaddin  well  No.  23,  and  the 
court  having  submitted  said  question  to  the  jury,  should  have  also 
submitted  to  the  jury  the  value  of  the  pipe  lost  by  defendant  in  the 
event  the  jury  found  against  plaintiflF,  there  being  sufficient  proof  to 
authorize  said  submission.  Galveston,  H.  &  S.  A.  B.  E.  v.  Jackson, 
93  Texas,  263 ;  Mayo  v.  Tudor,  74  Texas,  474;  Gulf,  C.  &  S.  F.  By.  Co.  v. 
Finley,  11  Texas  Civil  Appeals,  64;  Missouri,  K.  &  T.  By.  Co.  v. 
Phillips,  35  S.  W.  Bep.,  745;  Gulf,  C.  &  S.  F.  By.  Co.  v.  Pendry, 
87  Texas,  553. 

The  court  committed  material  error,  for  which  the  judgment  should 
be  reversed,  in  directing  the  jury  to  find  against  appellant  upon  proof 
that  the  well  in  question  was  bored  to  the  required  depth  and  the 
casing  set  therein  of  the  size  of  six  and  five-eighths  inches,  so  as  to 
shut  oflf  water,  clay,  sand  and  other  foreign  substances  from  passing 
below  the  bottom  of  the  casing,  and  the  well  baled  dry  and  that  the 
well  was  completed  to  the  satisfaction  of  defendant's  field  superin- 
tendent, because  the  issue  thus  submitted  was  not  warranted  by,  and 
was  contrary  to  the  pleadings  of  the  plaintiff  upon  which  the  case 
was  tried.  The  charge  ignores  the  placing  of  a  liner  in  the  well  after 
the  casing  was  set.  Western  U.  Tel.  Co.  v.  Bowen,  97  Texas,  621 ;  Cotton 
States  Building  Co.  v.  Jones,  94  Texas,  500;  Loving  v.  Dickson,  56 
Texas,  75;  Houston  &  T.  C.  B.  B.  Co.  v.  Terry,  42  Texas,  451; 
Texas  &  P.  B.  B.  Co.  v.  French,  86  Texas,  96;  Markham  v.  Carothers, 
47  Texas,  22;  Taylor,  B.  &  H.  B.  B.  Co.  v.  Warner,  88  Texas,  642. 

The  conduct  and  comments  of  the  attorney  for  plaintiff  were  im- 
proper, calculated  to  prejudice  the  minds  of  the  jurors  and  divert  their 
attention  from  the  true  issues  in  the  case,  and  such  conduct  is  error, 
for  whicTi  the  judgment  should  be  reversed.  Western  U.  Tel.  Co.  v. 
Perry,  95  Texas,  645;  Galveston,  H.  &  H.  B.  Co.  v.  Cooper,  70  Texas, 
69;  Moss  v.  Sanger,  75  Texas,  321;  Dillingham  v.  Scales,  78  Texas, 
205;  Chicago  &  Bock  Island  B.  B.  v.  Langston,  92  Texas,  709. 

It  was  error  in  the  court  to  permit  the  plaintiffs,  over  objection  of 
defendant,  to  recall  the  witness  Barnes,  as  a  witness  for  defendant,  for 
the  express  purpose  of  laying  predicate  to  impeach  the  witness.  El- 
licott  V.  Pearl,  10  Peters,  412  (Lawyer's  ed.,  475) ;  Smith  v.  Provident 
Sav.  L.  A.  Association,  65  Fed.  Bep.,  765. 

It  was  error  to  allow  plaintiff  interest  on  his  claim  from  November, 
1903,  because  the  work  was  done  upon  open  account,  and  it  did  not 
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mature  and  become  collectable  bo  as  to  bear  mterest  until  January 
after  the  completion  of  the  work.  Art.  3102,  Eev.  Stats. ;  International 
&  G.  N.  R.  R.  V.  Lewis,  23  S.  W.  Bep.,  324;  Ft.  Worth  &  D.  C.  E.  E. 
V.  Greathouse,  82  Texas,  104. 

Hardy  &  Hardy,  for  appellee. 

FLY,  Associate  Justice. — Appellee  instituted  this  suit  to  recover  of 
appellant  the  amount  due  on  contracts  for  boring  and  placing  liners 
in  two  wells,  the  aggregate  amount  being  $2,800.  It  was  alleged  that 
$190  was  due  for  boring  McFaddin  well  number  17,  $200  for  putting  a 
liner  in  that  well  and  $2,410  the  contract  price  for  McFaddin  well 
number  23.  Appellant  filed  general  and  special  exceptions  and  an- 
swered by  general  denial  and  alleged  that  appellee  had  ruined  well  23 
and  that  he  was  liable  for  the  value  of  the  pipe  used  in  it,  and  also 
that  appellee  was  indebted  to  it  in  the  sum  of  $46  for  oil  that  it  had 
sold  him.  A  trial  by  jury  resulted  in  a  verdict  for  appellant  as  to  the 
boring  of  well  number  17;  for  appellee  for  $2,610  for  placing  the  liner 
in  well  17  and  boring  well  23,  and  against  appellant  on  its  plea  in  re- 
convention. 

Through  what  appellant  denominates  the  third,  fourth,  fifth,  sixth 
and  seventh  "specifications'*  but  which  will  be  considered  as  being 
intended  for  assignments  of  error,  it  is  urged  that  the  court  erred 
in  overruling  certain  special  exceptions  to  the  original  petition.  The 
court  did  not  err  in  his  action  on  the  exceptions.  The  petition  fully 
and  clearly  sets  up  contracts  for  boring  wells  numbers  17  and  23 
at  $2.50  a  foot  for  the  depth  bored,  and  for  placing  a  liner  in  well 
number  17,  that  the  liner  was  of  the  reasonable  value  of  $200,  and  that 
the  depth  of  well  23  was  964  feet.  Appellee  was  not  required  to  go  into 
the  details  as  to  the  size  of  the  hole  that  was  to  be  bored,  nor  as  to 
whether  it  was  a  cable  well,  and  it  was  fully  stated  that  the  money 
was  due  when  the  well  was  completed  and  that  it  was  completed  and 
accepted.  The  allegations  are  as  follows:  "That  by  the  terms  of  said 
verbal  contract,  the  defendant  obligated  itself  to  pay  the  plaintijff  the 
sum  of  $2.50  per  foot  for  said  hole  for  the  depth  bored ;  that  thereafter 
on  the  6th  day  of  October,  1903,  the  plaintiff  completed  said  contract 
by  boring  said  well  or  hole  and  setting  said  casing  as  required  by  the 
terms  of  said  verbal  contract,  and  by  placing  a  liner  in  said  well,  the 
depth  of  the  same  being  nine  hundred  and  sixty-four  feet,  whereby  the 
plaintiff  became  entitled  to  the  sum  of  $2,410,  and  by  the  terms  of  said 
verbal  contract,  the  defendant  obligated  itself  to  pay  plaintiff  the  said 
sum  of  $2,410,  that  the  sum  often  demanded  heretofore  is  past  due 
and  wholly  unpaid.*'  It  was  further  alleged  that  the  well  was  to  be 
bored  on  Spindle  Top  Heights,  to  the  cap  rock,  and  when  completed 
was  accepted  by  appellant.  It  would  make  no  difference  what  the  size 
or  character  was,  nor  what  kind  of  liner  was  to  be  placed  in  the 
well,  for  appellant  accepted  the  well  when  completed.  There  is  no 
merit  whatever  in  the  exceptions. 

We  can  not  sustain  the  ninth  and  tenth  assignments  of  error.  In 
the  supplemental  petition  it  was  alleged  that  a  written  contract  had 
been  entered  into  between  appellant  and  appellee  for  the  latter  to  bore 
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a  well  known  as  "well  18"  and  that  the  verbal  contract  was  to  be 
governed  by  the  terms  of  that  written  contract,  which  was  in  the 
possession  of  appellant,  and  that  the  terms  were  stated  in  the  original 
petition.  The  allegations  were  suflScient  as  to  the  terms  of  the  contract 
The  facts  given  were  in  reply  to  appellant's  answer  and  were  properly 
included  in  the  supplemental  petition. 

The  evidence  showed  that  appellant  employed  appellee  to  bore  well 
number  23  and  agreed  to  pay  him  $2.50  a  foot  for  a  well  completed 
to  the  cap  rock  on  Spindle  Top  Heights,  and  that  appellee  bored  the 
well  to  the  cap  rock,  a  distance  of  nine  hundred  and  sixty-four  feet, 
and  that  appellant  refused  to  pay  him  for  it.  He  also  put  the  liner 
in  well  17,  as  contracted  for  by  appellant,  and  the  job  was  reasonably 
worth  the  sum  of  $200,  which  was  the  amount  allowed  by  the  jury. 
It  follows  that  the  court  did  not  err  in  refusing  to  instruct  a  verdict 
for  appellant  as  requested  by  it 

The  evidence  failed  to  establish  any  market  value  for  six  and  five- 
eighths  inch  casing  in  Jefferson  County  in  1903,  and  the  court  properly 
refused  to  give  a  special  charge  which  instructed  the  jury  that  under 
certain  circumstances  they  should  find  for  appellant  for  the  market 
value  of  the  casing.  The  charge  assumed  that  there  was  a  market 
value.  The  court  instructed  a  verdict  against  appellant  in  its  cross- 
action  for  the  casing,  and  while  in  the  eighteenth  assignment  of  error 
it  is  stated  that  the  court  erred  in  such  instruction  the  assignment 
is  grouped  with  one  complaining  of  tho  refusal  to  give  the  special 
charge  and  the  only  proposition  under  the  two  assignments  is  in  regard 
to  such  refusal.  Again,  the  court  fully  submitted  the  question  of 
whether  appellee  complied  with  the  contract  and  the  jury  must  have 
found  that  he  did  so  in  order  to  have  returned  a  verdict  for  him. 
It  follows  that  the  refusal  to  make  the  plea  in  reconvention  an  issue 
could  not  have  damaged  appellant,  because  the  only  ground  on  which 
a  verdict  could  have  been  found  in  favor  of  appellant  on  its  plea  in 
reconvention  was  that  appellee  failed  to  comply  with  his  contract.  If  the 
jury  had  found  that  appellee  had  not  bored  the  well  according  to  the 
contract,  then  appellant  might  have  cause  to  complain  that  his  plea 
in  reconvention  was  not  submitted,  but  the  very  fact  that  the  jury 
found  that  the  contract  was  fully  complied  with,  disposed  of  a  plea 
in  reconvention  based  on  its  breach. 

The  fourteenth,  fifteenth  and  twenty-first  assignments  of  error  are 
not  well  taken.  When  the  different  parts  of  the  charge  are  read  in 
connection  with  each  other,  they  fully  present  the  issues  raised  by 
the  pleadings  and  supported  by  the  evidence.  In  the  fifth  paragraph  the 
jury  is  given  a  correct  instruction  as  to  what  the  contract  contained  that 
was  alleged  in  apptillee's  pleadings  and  proved  without  controversy. 
The  allegations  in  the  original  petition  and  in  the  supplemental  peti- 
tion must  be  read  together,  and  the  latter  must  not  be  ignored  and  disre- 
garded as  is  done  by  appellant.  The  placing  of  a  liner  in  the  well 
was  not  ignored,  as  stated  by  appellant,  but  is  fully  presented  to  the 
jury  in  a  clear  and  lucid  manner. 

There  is  no  merit  in  the  sixteenth  assignment  of  error  which  complains 
of  a  charge  which  informed  the  jury  that  appellee  could  not  recover 
if  he  had  not  completed  the  well  in  accordance  with  the  terms  of 
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the  contract  and  to  the  satisfaction  of  the  field  superintendent  of 
appellant.  What  the  ground  of  complaint  to  the  charge  may  be  is  not 
apparent  from  the  brief. 

Appellee  swore  that  well  number  23  was  satisfactory  to  and  was 
accepted  by  the  field  superintendent  The  latter  denied  this,  but  the 
jury  seem  to  have  given  credence  to  the  testimony  of  appellee  as  they 
were  authorized  to  do.  It  follows  that  an  assignment  based  on  the 
assumption  that  the  well  was  not  accepted  by  the  field  superintendent 
is  without  support. 

The  language  used  by  counsel  for  appellee  was  not  calculated  to  in- 
fluence the  jury  and  the  objections  to  it  are  without  merit.  It  seems 
that  the  court  sustained  objections  to  certain  testimony  offered  by  ap- 
pellee and  his  counsel  remarked,  "That's  all  right;  it  doesn't  hurt 
much/'  and  again,  counsel  for  appellant  announced  that  they  would 
offer  objections  to  certain  testimony  and  counsel  for  appellee  said,  "I 
have  no  doubt  you  will."  It  is  apparent  that  a  reversal  of  a  judgment 
could  not  be  predicated  on  the  use  of  such  language,  for  if  such  were 
the  case  few  judgments  indeed  could  withstand  the  effect  of  cross- 
firing  and  repartee  that  usually  occurs  among  lawyers.  It  would  be 
a  singular  jury  that  would  be  so  influenced  by  such  trivial  remarks 
as  to  return  a  verdict  contrary  to  law  and  evidence. 

After  the  witness,  Barnes,  had  testified  for  appellant,  the  court, 
over  the  objection  of  appellant,  permitted  appellee  to  recall  the  witness 
for  the  purpose  of  asking  him  certain  questions  and  laying  a  predicate 
for  impeaching  him,  by  showing  that  he  had  made  contradictory  state- 
ments. That  action  of  the  court  is  made  the  subject  of  the  twenty- 
seventh  assignment  of  error.  Barnes  had  not  been  used  as  a  witness  by 
appellee,  and  he  did  not  make  him  his  witness  by  recalling  him  for 
the  purpose  mentioned.  The  action  of  the  court  was  not  erroneous. 
Greenl.  Ev.,  sec.  462;  Elliott  Ev.,  sec.  944;  Fuller  v.  State,  30  Texas 
Crim.  App.,  659 ;  Crawleigh  v.  Galveston,  H.  &  S.  A.  By.  Co.  (Texas 
Civ.  App.),  67  S.  W.  Bep.,  140. 

The  contract  provided  that  the  work  of  appellee  should  be  paid  for 
when  the  well  was  completed  to  the  satisfaction  of  the  field  super- 
intendent and  interest  would  accrue  on  the  amount  of  the  claim  from 
the  time  it  was  accepted  which  was  at  some  time  before  November 
1,  1903,  the  date  from  which  interest  was  allowed  by  the  court.  Art. 
3102,  Bev.  Stats.,  has  no  application  to  such  a  claim  as  the  one  sued 
on  in  this  case. 

Affirmed. 

Writ  of  error  refused. 
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EicHA  Gardell  v.  Jacob  Gardbll. 

Decided  March   1,   1906. 

1. — Calling  Caie  out  of  fiegular  Order — ^Articles  1280  and  1S87,  fievised  Stat- 

ntes,  Conftmed. 

By  oral  order  the  judge  announced  that  he  would  take  up  the  divorce 
docket  on  appearance  day  of  the  following  term;  this  order  was  repeated  on 
the  first  day  of  the  following  term.  Of  this  order  counsel  for  a  nonresident 
defendant  in  a  divorce  suit  had  no  knowledge.  On  appearance  day  the  case 
was  called  peremptorily  in  the  absence  of  defendant  and  her  counsel,  and  re- 
sulted in  judgment  of  divorce  for  plaintiff.  On  motion  for  new  trial  it  was 
made  to  appear  that  the  docket  was  crowded  and  this  case  would  not  have  been 
reached  in  its  regular  order  for  a  month  or  more;  that  for  years  a  rule  had 
existed  whereby  the  judge  would  set  the  cases  on  the  civil  docket  by  appropriate 
order,  and  it  was  customary  to  fix  some  day  for  trial  of  divorce  cases.  Held, 
that  under  articles  1280  and  1287,  of  the  Revised  Statutes,  cases  must  be 
called  in  their  order  on  the  docket,  unless  set  for  some  other  time  by  agreement, 
or  proper  order  of  the  court,  and  the  motion  for  new  trial  should  have  been 
granted. 

2. — Abandonment — ^Adnltery — Proof. 

Evidence  considered,  and  held  of  doubtful  sufficiency  to  support  a  charge 
of  abandonment  and  adulteiy. 

Appeal  from  the  District  Court  of  Jefferson  County.  Tried  below 
before  Hon.  W.  H.  Pope. 

Crook  &  Harris  and  Z.  W,  Lawhon,  for  appellant. — A  motion  for  new 
trial  should  be  granted  where  a  case  is  set  and  tried  out  of  its  regular 
order  on  the  docket  of  the  court  without  the  knowledge  or  consent  of  one 
of  the  parties  to  the  suit,  such  party  not  being  guilty  of  any  negli- 
gence, and  it  is  shown  that  he  is  injured  by  the  trial  of  the  case  out  of 
its  regular  order.  Bev.  Stats.,  art.  1287;  Bostwick  v.  Bostwick,  73 
Texas  182  (11  S.  W.  Bep.,  178) ;  Missouri  Pacific  By.  Co.  v.  Shuford, 
72  Texas,  165;  Allyn  v.  Wallis,  65  Texas,  70. 

Where  a  party  to  a  suit  fails  to  be  present  at  the  trial  and  defend, 
and  files  a  motion  for  new  trial  promptly  within  the  time  required  by 
law,  showing  a  meritorious  defense,  and  that  great  injustice  will  be  done 
if  a  new  .trial  is  not  granted,  and  that  such  party  has  been  guilty  of 
no  negligence,  the  judgment  should  be  set  aside  and  a  new  trial  granted. 
Bostwick  V.  Bostwick,  73  Texas,  187;  Springer  v.  Gillespie,  66  S.  W. 
Bep.,  369;  Dowell  v.  Winters,  20  Texas,  794;  Sedberry  v.  Jones,  42 
Texas,  10;  Spencer  v.  Kinnard,  12  Texas,  187;  Goodhue  v.  Meyers  & 
Co.,  58  Texas,  405. 

To  constitute  abandonment  a  ground  for  divorce,  it  must  be  shown 
by  full  and  satisfactory  proof  that  the  party  charged  with  the  abandon- 
ment voluntarily  separated  from  the  other  without  justification  and  with 
the  intention  of  not  returning,  and  the  intention  to  abandon  and  an 
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actual  separation  must  concur  for  the  full  period  of  the  three  years.  Bev. 
Stats.,  arts.  2977,  2979;  Pinkard  v.  Pinkard,  14  Texas,  366;  McGowen 
V.  McGowen,  52  Texas,  657;  Besch  v.  Besch,  27  Texas,  390;  Hatmig 
V.  Hannig,  24  S.  W.  Rep.,  696;  Williams  v.  Williams,  27  Am.  St.  Rep., 
517;  IngersoU  v.  IngersoU,  88  Am.  Dec.,  600;  Law  of  Married  Women 
in  Texas,  par.  335. 

Where  adultery  on  the  part  of  the  wife  is  alleged  by  the  husband  as 
grounds  for  divorce,  the  burden  is  on  the  husband  to  support  the  alle- 
gations, and  the  evidence  must  be  full,  strict  and  satisfactory.  Rev. 
Stats.,  art.  2977,  2979;  Trevino  v.  Trevino,  54  Texas,  264;  Johnson  v. 
Johnson,  23  S.  W.  Rep.,  1022;  Bumey  v.  Bumey,  32  S.  W.  Rep.,  328; 
Murray  v.  Murray,  66  Texas,  207;  Williams  v.  Williams,  67  Texas,  198; 
Law  of  Married  Women  in  Texas,  pars.  347-348. 

Smith,  Crawford  &  Sonfield,  for  appellee. — The  court  has  a  right  to 
set  the  divorce  docket  peremptorily  for  trial  on  a  certain  day,  and  it  is 
proper  to  make  this  order  in  open  court  on  the  first  day  of  the  term, 
and  when  so  made  and  all  the  cases  on  the  divorce  docket  are  set  for  a 
day  certain  and  regularly  called  in  their  order  on  that  day,  it  is  a  strict 
compliance  with  the  statute.  Bostwick  v.  Bostwick,  73  Texas,  187 ;  Art. 
1287,  Sayles'  Revised  Statutes. 

GILL,  Chief  Justice. — On  September  16,  1904,  Jacob  Gardell  sued 
his  wife,  Emma  Gardell,  for  divorce.  The  suit  was  brought  in  JeflFerson 
County  where  plaintiff  resided,  and  service  was  had  on  defendant  on 

day  of  September,  1904,  at  Manistee,  Michigan,  where  she  then 

was.  She  employed  to  represent  her  Crook  &  Harris  and  I.  W.  Lawhon, 
members  of  the  JeflFerson  County  bar  residing  at  the  county  site.  The 
grounds  upon  which  plaintiflF  predicated  his  right  to  a  decree  were  aban- 
donment and  adultery.  Defendant's  attorneys  filed  for  her  a  general 
demurrer  and  general  denial.  This  answer  was  filed  December  10,  1904, 
two  days  before  the  court  convened  for  the  term  at  which  the  cause  was 
tried.  On  the  13th  day  of  December,  1904,  which  was  appearance  day, 
the  case  was  called  peremptorily.  The  plaintiflE  appeared  in  person  and 
by  attorneys  and  announced  ready  for  trial.  The  defendant  was  in 
Michigan  and  her  attorneys  were  not  present  in  court  and  knew  nothing 
of  the  call  of  the  case. 

The  cause  proceeded  to  trial  without  a  jury,  and  the  court  upon  the 
evidence  of  plaintiflF  and  his  adult  daughter,  who  testified  upon  both 
issues,  rendered  judgment  for  divorce.  Within  two  days  the  defendant's 
attorneys  filed  a  motion  for  a  new  trial,  at  the  hearing  of  which  the  fol- 
lowing was  made  to  appear: 

At  that  term  of  the  court  the  civil  docket  was  large,  there  being  much 
old  business  and  many  new  cases  aliead  of  this  case  in  its  order  upon 
the  docket.  The  volume  of  this  business  was  such  that  had  it  been 
called  and  disposed  of  in  its  order  this  case  would  not  have  been  reached 
in  a  month  or  six  weeks  after  the  beginning  of  the  term. 

There  had  existed  for  years  a  rule  of  the  court  whereby  the  judge 
would  by  an  appropriate  order  set  the  various  cases  on  the  civil  docket, 
and  it  had  also  been  customary  to  fix  some  day  of  the  term  for  the  dis- 
position of  divorce  cases  without  designating  them  by  style  and  number. 
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On  the  3d  day  of  December,  1904,  which  was  the  last  day  of  the 
previous  term,  the  court  orally  amiounced  to  the  lawyers  present  that 
he  would  take  up  the  divorce  docket  on  appearance  day  the  following 
term.  On  the  12th  day  of  December,  1904,  which  was  the  first  day  of 
the  following  term,  he  repeated  the  oral  announcement,  but  in  neither 
instance  was  an  order  entered  to  that  eflEect.  The  defendant's  attorneys 
were  not  present  on  either  occasion.  A  firm  who  made  it  their  business 
to  keep  advised  as  to  the  setting  of  cases  and  to  advise  others  for  a 
consideration,  were  not  apprised  of  the  announcement.  Defendant's 
attorneys  were  patrons  of  this  firm.  The  announcement  was  not  bul- 
letined, and  in  no  way  came  to  the  knowledge  of  defendant's  attorneys. 

The  cause  was  the  last  upon  the  "divorce  docket,"  but  at  the  time  it 
was  called  all  divorce  cases  preceding  it  on*  the  docket  had  been  disposed 
of  by  trial,  postponement  or  continuance. 

The  defendant  had  taken  no  depositions  and  summoned  no  witnesses, 
having  acted  upon  the  belief  that  there  was  ample  time  to  do  so. 

The  motion  also  alleged  a  meritorious  defense.  No  property  was  in- 
volved in  the  litigation. 

The  trial  court  overruled  the  motion  and  defendant  has  appealed. 

It  is  insisted,  (1)  that  the  court  erred  in  taking  the  case  up  out  of 
its  order  and  disposing  of  it  in  the  absence  of  defendant  or  her  counsel. 
(2)  The  court  should  have  granted  a  new  trial  upon  the  showing  made. 

By  article  1280  of  the  Revised  Statutes  the  second  day  of  the  term  is 
made  appearance  day  at  which,  by  the  terms  of  the  succeeding  article, 
all  cases  returnable  to  that  term  must  be  called.  The  absence  of  an 
answer  justifies  a  judgment  by  default.  If  an  answer  is  filed  the  case 
is  passed  for  trial  in  its  order  upon  the  docket  subject  to  such  setting 
as  may  be  made  either  by  agreement  or  proper  order  of  the  court. 

By  article  1287  it  is  provided  that  all  suits  which  have  not  been  dis- 
posed of  by  default  shall  be  called  for  trial  in  the  order  in  which  they 
stand  on  the  docket,  unless  otherwise  ordered  by  the  court. 

In  construing  these  articles  it  has  been  held  that  an  established  prac- 
tice to  take  up  cases  and  dispose  of  them  out  of  their  consecutive  order 
does  not  supply  the  absence  of  the  order  contemplated  by  the  statute. 
(Bostwick  V.  Bostwick,  73  Texas,  182.)  In  that  case  a  suit  for  divorce 
against  a  duly  served  nonresident  was  taken  up  and  tried  on  appearance 
day,  there  being  no  answer  in,  and  it  was  held  that  a  timely  motion  for 
new  trial  should  have  been  granted.  The  case  is  in  point  and  must  con- 
trol the  disposition  of  this  appeal. 

The  case  under  consideration  has  much  more  to  commend  it  than  the 
case  cited.  Here  there  was  no  order  entered  setting  divorce  cases.  There 
was  no  order  of  any  character  setting  this  particular  case. 

If  custom  or  established  practice  be  considered,  it  is  nevertheless  true 
that  it  is  not  made  to  appear  that  on  any  former  occasion  had  the  di- 
vorce cases  been  set  down  for  peremptory  call  as  early  as  appearance  day 
of  the  term  to  which  they  were  returnable.  The  defendant  was  a  non- 
resident. The  charges  in  one  count  of  the  petition  would,  if  established, 
brand  the  defendant  with  shame  and  infamy.  The  showing  made  is 
that  though  without  funds  and  earning  her  own  livelihood,  she  was  yet 
willing  and  anxious  to  repel  the  charge  and  had  not  only  employed  Texas 
attorneys,  but  also  a  law  firm  in  Michigan  to  defend  her.    In  divorce 
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cases  the  interests  of  society  are  also  involved,  and  the  courts^  instead 
of  discouraging^  should  welcome  a  contest  and  thus  dispel  all  suspicion 
of  collusion  or  fraud.  It  was  held  in  Bostwick^s  case,  supra,  that  the 
defendant  in  a  divorce  case  might  appear  and  defend  without  an  answer. 

The  judgment  in  this  case  is  predicated  upon  evidence  of  doubtful 
suflSciency.  The  proof  of  three  years  abandonment  is  by  no  means  satis- 
factory when  it  is  borne  in  mind  that  the  time  must  be  computed  from 
the  date  of  the  forming  of  the  intent  to  abandon.  The  evidence  of 
adultery  bears  many  marks  of  hearsay.  The  plaintiflF  takes  the  position 
that  his  wife's  shame  renders  it  impossible  for  him  to  live  with  her 
again.  After  he  left  Manistee  the  last  time,  he  wrote  her  several  letters 
insisting  that  she  come  to  Texas  and  resume  her  duties  as  his  wife.  The 
inference  therefore  is  almost  inevitable  that  the  knowledge  of  her  mis- 
conduct was  brought  to  him  after  he  left  Manistee,  and  therefore  must 
be  based  upon  hearsay. 

The  daughter,  while  declaring  that  she  knows  the  defendant  is  living 
in  open  shame  with  Widen  in  Manistee,  Michigan,  does  not  testify 
that  she,  the  witness,  has  ever  been  in  Michigan  since  her  father  left  in 
1903,  and  the  last  part  of  her  statement  to  the  effect  that  she  has  re- 
ceived letters  advising  her  as  to  defendant's  conduct  strongly  supports  the 
inference  that  her  testimony  is  based  upon  hearsay. 

It  is  a  fair  inference  from  the  record  as  it  stands  that  had  defendant's 
counsel  been  present  they  might  have  disclosed,  by  cross-examination  of 
the  two  witnesses,  that  three  years  had  not  elapsed  since  the  date  of  the 
purpose  to  abandon,  and  also  that  the  daughter  of  plaintiff,  though 
honestly  believing  that  every  word  she  uttered  was  true,  had  no  knowl- 
edge upon  the  i^ue  except  through  hearsay. 

We  can  not  close  these  comments  upon  the  evidence  without  remark- 
ing upon  the  apparent  sincerity,  candor  and  honesty  of  the  plaintiff  and 
his  daughter  as  evidenced  by  their  testimony.  It  contains  no  hint  of 
fraud.  But  the  proof  to  justify  a  decree  of  divorce  should  be  full  and 
satisfactory.  (Rev.  Stats.,  art.  2979.)  No  less  as  to  the  means  of 
knowledge  of  ihe  witnesses  than  to  their  credibility. 

We  are  of  opinion  that  upon  the  whole  case  the  defendamt's  attorneys 
were  excusable  for  their  failure  to  be  present  at  the  trial  of  this  cause, 
and  that  the  trial  court  erred  in  overruling  the  motion  for  new  trial. 

For  the  reasons  given  the  judgment  is  reversed  and  the  cause  re- 
manded. 

Reversed  and  remanded. 


Eastham  Beos.  v.  L.  M.  Blanchette. 

Decided  March   1,   1906. 

1. — ^Bulldi&ff  Contract  Construed. 

The  owner  of  a  lot  employed  an  architect  to  furnish  plans  and  specifica- 
tions and  to  supervise  the  construction  of  a  building  thereon.  The  owner  paid 
the  architect  $400  cash  and  agreed  to  pay  $500  when  the  building  was  com- 
pleted. It  was  provided  in  the  contract  between  the  owner  and  the  builder 
that  upon  all  questions  as  to  the  proper  interpretation  of  the  plans  and  speci- 
fications  the  decision  of  the  architect  should  be  final.  The  builder  failed  to 
comply  with   his   contract   in  material   respects,   and   the  architect   failed   to 
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comply  with  his  contract  in  the  matter  of  supervising  the  construction  of  the 
building.  The  building  never  was,  in  fact,  completed  according  to  said  plans 
and  specifications,  but  the  owner  took  possession  of  and  occupied  the  same, 
with  the  distinct  understanding  and  agreement  that  by  so  doing  he  did  not 
waive  his  right  to*  contend  that  it  was  not  constructed  in  accordance  with  the 
contract,  and  he  denied  any  liability  to  the  architect  for  the  balance  due  him. 
A  creditor  of  the  architect  garnished  the  owner  of  the  building  for  the  $500 
and  the  architect  was  made  a  party.  Held,  that  the  provision  in  the  contract 
between  the  owner  and  the  builder  to  the  effect  that  the  decision  of  the  archi- 
tect should  be  final  upon  all  questions  as  to  the  proper  interpretation  of  the 
plans  and  specifications  was  not  intended  to  include  controversies  between  the 
owner  and  the  architect,  nor  to  allow  the  architect  to  conclusively  determine 
whether  or  not  he  had  complied  with  his  own  contract. 

2. — Oamishee— Attomey'f  Fee. 

Even  though  the  garnishee  controvert  the  right  of  the  creditor  to  the  fund 
in  his  hands,  he  is  entitled  to  his  attorney's  fee  when,  upon  final  hearing,  he 
is  discharged  on  his  answer. 

Appeal  from  the  County  Court  of  Jefferson  County.  Tried  below  be- 
fore Hon.  P.  D.  Wheat. 

Dean,  Humphrey  &  Powell  and  Crook  &  Harris,  for  appellants. — It 
being  well  settled  that  neither  the  contractor  nor  the  owner  can  go  back 
of  the  findings  of  the  architect,  where  the  plans  and  specifications  make 
such  findings  conclusive,  unless  attacked  for  fraud,  collusion  or  gross 
negligence,  it  follows  that  the  owner  can  not  go  back  of  tjie  findings  of 
the  architect  in  suit  between  him  and  the  architect,  except  for  collusion, 
fraud  or  gross  negligence.  Boettler  v.  Ten  dick,  73  Texas,  488;  Gal- 
veston, H.  &  S.  A.  V.  Henry,  66  Texas,  685;  Kilgore  v.  Baptist  Ed. 
Soc,  89  Texas,  468;  Martinburg  E.  E.  Co.  v.  March,  114  U.  S.,  549 
(29  L.  Ed.,  255),  and  cases  there  cited. 

Where  a  garnishee  makes  himself  a  real  party  litigant  to  a  suit,  he 
can  not  recover  his  costs  and  attorney's  fees.  Carlisle  v.  Sommer,  61 
Texas,  124;  Kelly  v.  Gibbs,  84  Texas,  145;  Moursund  v.  Priess,  84  Texas, 
658;  Orr  v.  Thompson,  36  S.  W.  Eep.,  1131;  Brooks  v.  Price,  2  Posey 
U.  C,  120;  Cox  V.  Cock,  59  Texas,  524. 

H,  P.  Barry,  for  appellee. 

PLEASANTS,  Associate  Justice. — ^The  appellants,  who  are  judg- 
ment creditors  of  D.  P.  Kaufman  in  the  sum  of  $410.23,  sued  out  a 
writ  of  garnishment  against  the  appellee. 

In  his  answer  the  garnishee  denied  any  indebtedness  to  Kaufman,  but 
admitted  the  execution  of  a  contract  by  the  terms  of  which  he  had  em- 
ployed Kaufman  to  prepare  plans  and  specifications  and  supervise  the 
construction  of  a  brick  building  in  the  City  of  Beaumont,  and  agreed 
to  pay  therefor  the  sum  of  $900;  $400  of  said  sum  to  be  paid  on  the 
acceptance  of  the  plans  and  specifications  and  the  remaining  $500 
when  the  building  was  completed  in  accordance  therewith.  It  is  then 
averred  in  said  answer  that  the  $400  was  paid  prior  to  the  service  of 
the  writ  of  garnishment,  and  the  balance  of  $500  was  never  earned  by 
Kaufman  because  said  building  was  not  constructed  in  accordance  with 
the  plans  and  specifications;  that  said  Kaufman  failed  to  comply  with 
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his  contract  to  supemse  the  conBtmction  of  the  building  and  see  that 
same  was  constructed  in  accordance  with  the  plans  and  specifications 
and  the  contract  entered  into  with  the  contractors  who  erected  the 
buildings  and  by  his  failure  to  comply  with  his  said  contract  the  gar- 
nishee had  been  damaged  in  the  sum  of  $700.  The  answer  asks  that 
Kaufman  be  made  a  party  and  that  upon  a  hearing  garnishee  have  judg- 
ment cancelling  said  contract,  that  he  be  adjudged  to  owe  said  Kaufman 
nothing  and  be  discharged  as  garnishee  on  his  answer. 

Appellant  filed  an  affidavit  controverting  this  answer  in  which  it  is 
alleged  that  the  garnishee  "was  indebted  to  said  D.  P.  Kaufman  in 
the  sum  of  $500  for  services  rendered  by  said  Kaufman  as  architect, 
in  preparing  the  plans  and  superintending  the  construction  of  a  certain 
brick  building  in  Beaumont,  which  $500  was  to  become  due  upon  the 
completion  of  said  building,  and  that  said  building  had  been  completed 
and  accepted  and  taken  possession  of  by  garnishee,  and  was  being  used  by 
him;  that  if  there  were  now  any  objections  to  said  building  they  were 
fraudulently  made  for  the  purpose  of  defeating  this  garnishment,  and 
that  the  garnishee  had  waived  any  objections,  and  they  prayed  for  judg- 
ment against  the  garnishee  for  $500,  with  interest  from  the  2d  day  of 
January,  1903,  and  costs  of  court.'* 

Kaufcnan  replied  to  the  answer  of  garnishee  by  general  and  special 
exception  and  adopted  as  his  own  the  allegations  of  the  controverting 
affidavit  filed  by  appellants. 

The  cause  was  tried  by  the  court  without  a  jury  and  judgment  ren- 
dered that  plaintiffs  and  Kaufman  take  nothing  against  the.  garnishee 
and  that  the  latter  be  discharged  and  recover  of  plaintiffs  all  costs  of 
the  proceeding  including  an  attorney's  fee  of  $25. 

The  evidence  shows  that  about  the  1st  of  May,  1902,  appellee  entered 
into  a  verbal  contract  with  D.  P.  Kaufman  for  the  preparation  by  said 
Kaufman  of  plans  and  specifications  for  the  erection  of  a  brick  build- 
ing, and  the  supervising  of  the  construction  of  said  building.  By  the 
terms  of  this  contract  Kaufman  agreed  to  furnish  said  plans  and  speci- 
fications and  to  oversee  and  supervise  the  construction  of  the  building 
for  the  sum  of  $900.  Thereafter  about  May  7,  1902,  Kaufman  presented 
appellee  with  plans  and  specifications  which  were  accepted  by  him  and 
for  which  he  paid  Kaufman  $400,  it  being  then  agreed  between  them 
that  the  balance  of  $500  would  be  paid  when  the  building  was  completed 
in  accordance  with  the  plans  and  specifications.  On  the  day  that  this 
agreement  was  made  appellee  entered  into  a  contract  with  H.  D.  Apple- 
gate  for  the  construction  of  the  building  in  accordance  with  the  plans 
and  specifications  at  the  agreed  cost  of  $20,100.  It  was  expressly  pro- 
vided in  this  contract  that  Kaufman  was  to  superintend  the  construc- 
tion of  the  building,  and  that  all  payments  made  to  the  contractor  dur- 
ing the  progress  of  the  work  should  be  made  on  estimates  furnished  by 
Kaufman,  and  that  in  case  of  any  disagreement  between  appellee  and 
the  contractor  as  to  the  proper  construction  of  the  plans  and  specifi- 
cations the  matter  should  be  left  to  the  decision  of  Kaufman  and  his 
decision  should  be  final. 

We  copy  from  the  findings  of  fact  by  the  trial  court  the  following 
additiontd  facts  which  are  sustained  by  the  evidence: 

"4,     I  find  that  the  said  Applegate,  in  furtherance  of  said  written 
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contract  with  the  said  Blanchette,  within  a  reasonable  time  did  com- 
mence the  construction  of  said  building,  but  that  he  never  did,  nor  did 
anyone  else  complete  said  building  in  accordance  with  said  written  plans 
and  specifications  furnished  by  the  said  Kaufman. 

"6.  I  find  that  the  said  Kaufman  did  not  comply  with  and  carry  out 
his  said  verbal  contract  with  the  said  Blanchette,  in  that  he  did  not 
supervise,  superintend  or  direct  the  construction  of  said  building,  but 
on  the  contrary,  absented  himself  a  greater  part  of  the  time  while  said 
building  was  being  constructed,  and  most  of  the  time  was  in  the  city 
of  Houston,  about  82  miles  away,  and  that  the  said  Kaufman  did  not 
see  that  said  building  was  constructed  in  accordance  with  said  plans  and 
specifications  in  very  material  particulars,  and  that  by  reason  of  his  said 
failure  to  so  comply  with  and  carry  out  his  said  verbal  contract  with 
the  said  Blanchette,  the  said  Blandhette  was  caused  to  suffer  damages 
in  approximately  the  sum  of  $700;  in  other  words,  I  find  that  said 
building,  when  finally  abandoned  by  the  said  Applegate  and  the  said 
Kaufman,  and  was  turned  over  to  said  Blanchette,  was  not  finished  and 
completed  in  accordance  with  said  contract,  but  that  the  workmanship 
and  material  used  in  said  building  were  deficient  and  defective  in  all 
the  particulars  specified  and  alleged  in  the  supplemental  answer  of  the 
garnishee,  Blanchette,  and  that  the  diflFerence  in  value  between  the  build- 
ing called  for  by  said  written  plans  and  specifications,  as  originally  made 
and  afterwards  changed  by  the  parties  in  writing,  is  approximately  $700, 
and  that  it  would  cost  the  said  Blanchette  said  amoimt,  which  would  be 
a  reasonable  amount  for  the  work  necessary  to  finish  and  complete  said 
building  in  accordance  with  said  written  plans  and  specification,  and  the 
subsequent  written  changes  thereof  by  the  parties. 

^'6.  I  find  that  the  said  Blanchette  has  taken  possession  of  the  said 
brick  building,  and  that  the  said  is  occupied  by  his  tenants,  and  that 
he  himself  has  an  office  therein,  but  I  also  find  that  it  was  expressly 
understood  between  the  said  Blanchette  and  the  said  Applegate  and  said 
Kaufman,  that  the  said  Blanchette  did  not  accept  the  same  as  com- 
pleted according  to  contract,  but  has  all  the  time  insisted  that  the  said 
building  was  not  completed  according  to  contract  and  specifications,  and 
that  therefore  he  owed  the  said  Kaufman  nothing." 

Appellee  has  paid  to  Applegate  on  estimates  furnished  by  Kaufman 
all  of  the  contract  price  of  the  building  except  the  sum  of  $100. 

The  appellant  attacks  the  judgment  of  the  court  below  upon  the  fol- 
lowing grounds: 

1.  Because  under  the  contract  between  appellee  and  the  contractor 
who  erected  the  building  the  decision  of  the  architect  upon  all  questions 
as  to  the  proper  interpretation  of  the  plans  and  specifications  should  be 
final,  and  said  architect  having  decided  that  the  building  was  constructed 
in  accordance  with  the  contract  that  decision  is  binding  upon  appellee 
in  the  absence  of  allegations  and  proof  of  fraud  and  collusion  between 
the  architect  and  the  contractor,  or  of  gross  negligence  on  the  part  of 
the  architect. 

2.  Because  the  taking  possession  of  the  building  and  its  use  and  en- 
joyment by  appellee  was  an  acceptance  by  him  of  said  building  as  com- 
pleted according  to  the  plans  and  specifications,  and  he  thereby  became 
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liable  to  Kaufman  for  the  payment  of  the  $500  balance  due  on  his  con- 
tract for  the  supervision  of  the  construction  of  the  building. 

The  judgment  in  favor  of  appellee  for  $25  attorney's  fees  is  attacked 
on  the  ground  that  the  answer  did  not  pray  for  attorney's  fees,  and  that 
it  appearing  from  the  record  that  appellee  became  a  litigant  and  sought 
affirmative  relief  he  was  not  entitled  to  recover  attorney's  fees. 

We  shall  not  discuss  the  several  assignments  of  error  in  detail,  as 
they  only  present  in  different  forms  the  objections  to  the  judgment  above 
stated. 

We  think  none  of  these  objections  is  valid.  The  provision  in  the 
contract  which  makes  the  decision  of  the  architect  final  on  all  questions 
of  dispute  between  the  builder  and  the  owner  of  the  building  can  not 
be  invoked  by  appellant  as  an  estoppel  against  appellee  in  this  proceed- 
ing which  is  in  effect  a  suit  by  appellant  to  recover  upon  the  contract 
between  appellee  and  the  architect  Kaufman,  appellant  by  virtue  of  the 
writ  of  garnishment  having  acquired  the  right  of  the  architect  in  paid 
contract  to  the  extent  of  the  amount  of  his  judgment  against  said  archi- 
tect. In  this  proceeding  to  entitle  appellant  to  recover  upon  said  con- 
tract he  must  show  that  Kauffman  has  complied  with  its  terms,  and  the 
provision  in  the  contract  with  Applegate  does  not  relieve  him  of  this 
burden.  That  provision  was  manifestly  not  intended  to  in  any  way 
affect  the  rights  of  appellee  and  Kaufman  under  their,  contract  which 
was  separate  and  distinct  from  the  contract  with  Applegate.  It  would  be 
unreasonable  to  presume  that  by  this  provision  appellee  intended  to  leave 
to  the  final  decision  of  Kaufman  the  question  of  the  fulfillment  of  his 
contract,  and  the  cases  of  Boettler  v.  Tendick,  73  Texas,  488;  Railway 
Co.  v.  Henry  et  al.,  65  Texas,  685;  and  others  of  like  character  cited 
by  appellants  do  not  support  their  contention. 

The  finding  of  fact  by  the  court  that  appellee  took  possession  of  the 
building  with  the  distinct  understanding  and  agreement  that  its  occu- 
pancy and  use  by  him  should  not  be  considered  as  a  waiver  of  his  right 
to  contend  that  it  was  not  constructed  in  accordance  with  the  contract 
is  not  assailed,  and  this  finding  effectively  answers  the  second  objection 
to  the  judgment. 

The  appellee  having  been  discharged  upon  his  answer  was,  under 
article  253  of  the  Bevised  Statutes,  entitled  to  recover  of  the  plaintiffs 
reasonable  attorney's  fees.  (Johnson  v.  Blanks,  68  Texas,  495;  Willis 
V.  Heath,  75  Texas,  124.) 

In  the  cases  cited  by  appellant,  Carlisle  v.  Sommer,  61  Texas,  124 ; 
Kelly  V.  Gibbs,  84  Texas,  145,  and  Moursund  v.  Priess,  84  Texas,  558, 
the  answer  of  the  garnishee  was  controverted,  and  upon  the  trial  of  the 
issues  thus  presented  judgment  was  rendered  against  him,  and  it  is 
clear  that  the  rule  announced  in  these  cases  has  no  application  in  a 
case  in  which  the  contention  of  the  garnishee  is  sustained  and  judgment 
rendered  in  his  favor. 

None  of  the  assignments  in  our  opinion  point  out  any  error  in  the 
judgment  of  the  trial  court,  and  it  has  been  ordered  affirmed. 

Affirmed, 
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Tyler  Ice  Company  v.  Tyler  Water  Company. 

Decided  March  2,  1906.      . 

1. — Charge  on  Weight  of  Evldeiioe. 

The  evidence  was  conflicting,  and  one  of  plaintiffs  witnesses  was  im- 
peached. The  court  charged  the  jury  as  follows:  ''You  are  the  sole  and 
exclusive  judges  of  the  cr^ibility  of  each  of  the  witnesses,  and  of  the  weight 
to  be  given  his  testimony;  and,  this  is  true,  notwithstanding  testimony  offered 
for  the  purpose  of  impeaching  him,  either  by  attacking  his  general  reputation 
for  truth  and  veracity,  or  by  seeking  to  show  that  he  has  made  statements 
elsewhere  inconsistent  or  in  conflict  with  his  testimony  before  you.  You  should, 
in  such  case  nevertheless  give  to  his  testimony  and  to  the  testimony  of  each 
of  the  other  witnesses,  such  credit  and  weight,  as  in  the  light  of  all  the  evi- 
dence in  the  case,  you  may  believe  it  is  entitled  to."  Held,  error,  as  upon  the 
weight  of  evidence. 

2.-.Agent— Principal— UabiUty. 

A  principal  is  liable  for  the  acts  of  his  agent  done  in  the  line  of  Us  duty 
and  in  furtherance  of  the  business  of  the  principal. 

Appeal  from  the  District  Court  of  Smith  County.  Tried  below  before 
Hon.  S.  P.  Wilson,  special  judge. 

A.  J.  Booty,  Jno.  M.  Duncan  and  H.  E.  Lasseter,  for  appellant. — The 
paragraph  of  the  general  charge,  quoted  in  this  assignment,  was  erroneous 
and  exceedingly  hurtful  to  the  defendant  as  being  upon  the  weight  of 
the  evidence,  in  that  it,  in  eflPect,  selected  out  a  particular  portion  of  the 
evidence,  to  wit,  that  of  witness  for  plaintiff,  L.  M.  Morehead,  and  the 
testimony  impeaching  him,  and  laid  emphasis  upon  same,  and  would 
naturally  be  taken  by  the  jury  as  an  expression  from  the  court,  indi- 
cating, tiiat  "in  the  light  of  all  the  evidence,^'  the  court  was  of  opinion 
that  Morehead's  evidence  might  be  true,  "notwithstanding,''  the  im- 
peaching testimony,  and  was  an  indication  to  the  jury  that  Morehead's 
testimony  was  entitled  to  some  weight,  "nevertheless''  and  "notwithstand- 
ing" his  impeachment,  and  that  they  might  well  give  his  testimony 
some  credit  and  weight  "in  the  light  of  all  the  evidence  in  the  case," 
and  it  indicated  to  the  jury  that  there  was  other  evidence  supporting 
his  testimony.  Sayles  Statutes,  art.  1317;  Davidson  v.  Wallingford,  88 
Texas,  619;  Mayo  v.  Tudor,  74  Texas,  471;  Willis  &  Bro.  v.  Whitsitt, 
67  Texas,  673;  Houston  &  E.  T.  Ry.  Co.  v.  Runnels,  92  Texas,  306,  307; 
Dwyer  v.  Bassett,  63  Texas,  277;  Texas  &  Pac.  Ry.  Co.  v.  Murphy, 
46  Texas,  366,  367;  Sparks  v.  Dawson,  47  Texas,  147;  Johnson  v. 
Brown,  51  Texas,  75 ;  St.  Louis,  etc.,  Ry.  Co.  v.  Carden,  26  S.  W.  Rep., 
748;  Biering  v.  First  Nat.  Bank  of  Galveston,  69  Texas,  599;  Stooks- 
bury  V.  Swan,  85  Texas,  563 ;  Kellogg  v.  McCabe,  14  Texas  Civ.  App., 
598;  Ft.  Worth  &  D.  C.  Ry.  Co.  v.  Bunrock,  46  S-  W.  Rep.,  70;  Medlin 
V.  Watkins,  60  Texas,  415;  Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Kutac,  76 
Texas,  478;  International  &  G.  N".  Ry.  Co.  v.  Ormond,  62  Texas,  274. 

Cone  Johnson  and  Cain  &  Knox,  for  appellee. — The  court  did  not 
charge  upon  the  weights  of  the  evidence.  Appellant  introduced  evidence 
declaredly  for  the  purpose  of  impeaching  Morehead  and  Hale,  and  appel- 
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lee  introduced  evidence  to  impeach  Byme  and  in  view  of  this  fact  it 
was  right  for  the  court  to  instruct  the  jury  as  to  the  legal  effect  of  such 
impeadiing  testimony.  A  charge  is  not  on  the  weight  of  evidence  unless 
it  is  fairly  susceptible  of  a  construction  which  would  indicate  to  the  jury 
that  in  the  opinion  of  the  court,  some  contested  issue  is  proven,  or  from 
which  the  opinion  of  the  court  on  such  issue  might  be  inferred.  The  full 
scope  and  meaning  of  the  charge  is  that  the  character  of  witnesses  had 
been  attacked  by  the  introduction  of  impeaching  testimony,  but  that 
the  jury  must  nevertheless  consider  the  evidence  of  such  witnesses  and 
give  to  it  such  credit  and  weight  as  they  considered  it  entitled  to,  and 
Sie  jury  must  have  so  understood  it.  Howard  v.  Colquhoim,  28  Texas, 
143;  Costley  v.  Galveston  City  By.  Co.,  70  Texas,  112;  Jones  v.  Laney,  2 
Texas,  342;  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Pettis,  69  Texas,  689;  McCas- 
land  V.  Kimberlin,  100  Ind.,  121. 

A  master  is  liable  for  the  tortious  acts  of  his  servant  when  done  in 
the  course  of  his  employment  even  though  the  acts  be  done  in  disobedi- 
ence of  the  master's  orders.  Burnett  v.  Oechsner,  92  Texas,  688;  In- 
ternational &  G.  N.  By.  Co.  V.  Cooper,  88  Texas,  607;  Ft.  Worth  ft 
N.  0.  By.  Co.  V.  Smith,  25  S.  W.  Bep.,  1032;  International  ft  G.  N.  By. 
Co.  V.  Anderson,  82  Texas,  516;  Philadelphia  &  Beading  B.  B.  Co.  v. 
Derby,  14  How.,  468;  Singer  Mfg.  Co.  v.  Katie  Bahn,  132  U.  S.,  618- 
524;  Heenrich  v.  Pullman  Palace  Car  Co.,  20  Fed.  Bep.,  100. 

PLEASANTS,  Associate  Justice. — Appellee  brought  this  suit 
against  appellant  to  recover  the  sum  of  $11,372.40,  the  value  of  water 
alleged  to  have  been  wrongfully  taken  from  appellee^s  water  mains  and 
by  appellant  converted  to  its  use.  The  defendant  answered  by  general 
denial  and  by  special  pleas,  the  nature  of  which  it  is  unnecessary  to 
state. 

There  was  a  conflict  in  the  evidence  upon  the  issue  of  whether  appel- 
lant took  any  water  from  appellee's  mains  except  that  Turhich  came 
through  the  meter  and  for  which  it  had  paid. 

Upon  this  issue  L.  M.  Morehead,  a  witness  for  plaintiff,  testified  in 
substance  that  on  April  29,  1898,  with  the  knowledge  and  approval  of 
the  general  manager  of  appellant  company,  he  tapped  appellee's  water 
mains  behind  the  meter  with  a  two-inch  supply  pipe  and  for  three  years 
thereafter,  while  he  remained  in  appellant's  employment,  water  was 
used  by  appellant  in  the  operation  of  its  plant  through  this  pipe  and 
was  therefore  not  registered  by  the  meter. 

The  character  of  this  witness  for  truth  and  veracity  was  impeached 
by  a  number  of  witnesses  who  testified  for  appellant,  and  his  statements, 
while  they  were  corroborated  by  other  testimony  introduced  by  appellee, 
were  directly  contradicted  by  appellant's  manager  and  were  in  confiict 
with  other  evidence  introduced  by  appellant.  This  being  the  state  of 
the  evidence  the  court  gave  the  jury  the  following  instruction : 

'TTou  are  the  sole  and  exclusive  judges  of  the  credibility  of  each  of 
the  witness,  and  of  the  weight  to  be  given  his  testimony;  and  this  is  true, 
notwithstanding  testimony  offered  for  the  purpose  of  impeaching  him, 
either  by  attacking  his  general  reputation  for  truth  and  veracity,  or  by 
seeking  to  show  that  he  has  made  statements  elsewhere  inconsistent  or 
in  conflict  with  his  testimony  before  you.     You  should,  in  such  case. 
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nevertheless^  give  to  his  testimony,  and  to  the  testimony  of  each  of 
the  other  witnesses,  such  credit  and  weight,  as  in  the  light  of  all  the 
evidence  in  the  case,  you  may  believe  it  is  entitled  to.'^ 

Appellant^s  first  assignment  of  error  complains  of  this  instruction  on 
the  ground  that  it  is  a  diarge  upon  the  weight  of  evidence;  and  we  think 
the  assignment  should  be  sustained. 

The  only  witness  in  the  case  whose  character  for  truth  and  veracity 
was  impeached  was  the  witness  Morehead,  and  the  jury  must  necessarily 
have  understood  this  charge  to  refer  to  his  testimony,  and  were  probably 
lead  to  believe  from  the  language  used  in  the  charge  that  in  the  opinion 
of  the  court  the  testimony  of  the  witness  was  entitled  to  credit,  notwith- 
standing the  impeaching  testimony.  Of  course  the  court  had  no  inten- 
tion of  intimating  to  the  jury  that  such  was  his  opinion,  but  after  telling 
them  that  they  were  the  exclusive  judges  of  the  credibility  of  the  wit- 
nesses and  the  weight  to  be  given  to  their  testimony  he  advises  them  in 
effect  that  they  are  jiot  required  to  disbelieve  the  testimony  of  Morehead 
because  of  his  impeachment,  but  that  notwithstanding  such  impeach- 
ment they  should  give  to  his  testimony  such  weight  and  credit  as  they 
might  believe  it  to  be  entitled,  imJer  all  the  evidence  in  the  case.  We 
think  the  jury  might  have  concluded  from  this  instruction  that  in  the 
opinion  of  the  court  there  was  evidence  in  the  case  which  would  au- 
thorize them  to  believe  Morehead  notwithstanding  his  impeachment. 
Under  our  system  of  jurisprudence  the  court  is  not  allowed  to  intimate 
to  the  jury  his  opinion  upon  a  fact  issue  upon  which  the  evidence  is 
conflicting,  and  the  right  of  the  parties  to  have  the  jury  pass  upon  the 
facts  free  from  any  possible  influence  which  might  be  exerted  by  the 
court  is  so  jealously  guarded  that  it  has  been  uniformly  held  that  any 
language  used  in  a  charge  which  would  probably  carry  to  the  minds  of 
the  jury  an  intimation  of  the  court's  opinion  upon  the  facts  is  a  charge 
upon  the  weight  of  the  evidence,  and  this  without  regard  to  the  sound- 
ness of  the  proposition  of  law  announced.  (Rev.  Stats.,  art.  1317; 
Texas  &  Pac.  Ry.  Co.  v.  Murphy,  46  Texas,  366 ;  Davidson  v.  Walling- 
ford,  88  Texas,  619;  Dwver  v.  Bassett,  63  Texas,  277;  Willis  &  Bro. 
V.  Whitsitt,  67  Texas,  673 ;  Mayo  v.  Tudor,  74  Texas,  471 ;  Biering  v. 
First  Nat.  Bank  of  Galveston,  69  Texas,  602 ;  Houston,  E,  &  W.  T.  Ry. 
Co.  V.  Runnels,  92  Texas,  306.) 

Our  conclusion  being  that  for  this  error  in  the  charge  the  judgment 
must  be  reversed  and  the  cause  remanded  for  a  new  trial,  it  is  not  proper 
to  discuss  or  pass  upon  the  assignments  which  assail  the  judgment  on 
the  ground  that  it  is  not  supported  by  the  evidence  and  is  excessive  in 
amount. 

None  of  the  remaining  assignments  present  any  error. 

The  requested  charge  which  relieved  appellant  from  liability  for  the 
value  of  the  water  taken  by  Morehead,  provided  it  was  taken  without 
the  knowledge  of  appellant,  and  its  use  was  not  necessary  in  the  op- 
eration of  appellants  plant,  was  properly  refused  because  it  ignored  the 
issue  raised  by  the  evidence  of  whether  the  duty  of  determining  the 
amount  of  water  necessary  for  the  operation  of  the  plant  and  of  procur- 
ing same  was  entrusted  by  appellant  to  Morehead.  If  the  act  of  More- 
head  in  procuring  the  water  was  in  the  line  of  his  duty  and  in  further- 
ance of  the  business  of  appellant  and  it  was  left  to  him  to  determine  how 
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much  of  appellee's  water  should  be  used  in  the  operation  of  the  plants 
appellant  would  be  liable  for  the  value  of  all  the  water  taken  by  him. 

Because  of  the  error  in  the  charge  before  indicated  the  judgment  of 
the  court  below  is  reversed  and  the  cause  remanded. 

«•     Reversed  and  remanded. 


P.  M.  Douglas  v.  I.  W.  Walkee. 

Decided  March  2,  1006. 

1. — ^Venue — Colorable  AtBlgnment  of  Claim. 

Facts  considered,  and  held  to  sustain  appellant's  contention  that  the  as- 
signment of  the  account  sued  on  was  colorable,  and  made  for  the  purpose  of 
bringing  suit  in  a  county  other  than  that  in  which  defendant  resided. 

2. — Newly  Discovered  Evidence. 

Facts  considered,  and  held  not  to  show  want  of  diligence  in  producing 
certain  evidence  upon  the  trial. 

Appeal  from  the  District  Court  of  Harris  County.  Tried  below  before 
Hon.  Chas.  E.  Ashe. 

/.  JJf.  Standifer  and  S.  B.  Ferryman,  for  appellant. — It  being  admit- 
ted that  the  defendant  Douglas  resided  in  Grayson  County  at  the  time 
of  the  institution  of  the  suit  and  the  proof  showing  that  the  claim  upon 
which  suit  was  brought  was  transferred  and  assigned  by  Dorance  & 
Company  to  I.  W.  Walker  without  valuable  consideration,  and  with  the 
fraudulent  intent  of  conferring  jurisdiction  on  the  District  Court  of 
Harris  County  and  depriving  defendant  of  his  privilege  of  being  sued 
in  the  county  of  his  residence,  the  verdict  of  the  jury  against  defendant 
on  his  plea  of  privilege  is  without  support  in  fact  or  law,  and  the  court 
should  have  granted  defendant  a  new  trial. 

The  newly  discovered  evidence  was  material,  and  would  probably 
produce  a  different  result  on  another  trial,  and  defendant  Douglas  was 
not  lacking  in  the  use  of  diligence  to  secure  it,  and  the  court  should 
have  granted  this  defendant's  motion  for  a  new  trial.  (Houston  &  T. 
C.  By.  Co.  V.  Forsyth,  49  Texas,  178. 

BaJcer,  BoUs,  Parker  &  Garwood,  for  appellees. — If  the  transfer  from 
Dorrance  &  Company  to  appellee  was  a  real  transfer,  not  a  simulated 
one,  the  suit  was  properly  brought  in  Harris  County,  no  matter  what  ap- 
pellee's intent  may  have  been  in  purchasing  same.  Christie  v.  Gunter, 
26  Texas,  700;  Turner  v.  Brooks,  21  S.  W.  Rep.,  404;  Cleveland  v. 
Campbell,  38  S.  W.  Rep.,  219;  National  Exchange  Bank  v.  Folev,  66 
S.  W.  Rep.,  249;  Crawford  v.  Neal,  144  U.  S.,  585;  Dest/s  Fed.  Prac. 
(9th  ed.),  vol.  1,  sec.  88,  pp.  424,  5,  6. 

GILL,  Chief  Justice. — Dorrance  &  Co.  of  Houston,  Texas,  a  firm 
engaged  in  the  buying  and  selling  of  cotton,  bought  179  bales  from 
P.  M.  Douglas  at  9^4  cents  per  pound  on  a  middling  basis.  The  cotton 
was  shipped  by  Douglas  from  Van  Alystyne,  Texas,  to  the  purchasers 
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at  Houston,  and  drafts  drawn  on  Dorrance  &  Co.  for  the  purchase  price. 
These  drafts  were  paid  before  the  arrival  of  the  cotton. 

Dorrance  &  Co.  claimed  that  a  part  of  the  cotton  classed  much  below 
the  classification  on  which  the  price  was  fixed  and  paid;  that  the 
difference  amounted  to  $1,343.46,  and  this  sum  he  demanded  of  Doug- 
las. This  demand  was  refused,  whereupon  Dorrance  &  Co.  promptly 
brought  suit  against  him  in  Grayson  County,  where  Douglas  resided. 

Shortly  thereafter  the  suit  was  voluntarily  dismissed  by  Dorrance 
&  Co.  Thereupon  they  went  to  their  attorneys  and  had  a  written  trans- 
fer prepared  purporting  to  sell  and  transfer  the  account  to  I.  \V.  Walker 
of  Houston,  Texas,  for  a  consideration  of  $1,209.12,  guaranteeing  the 
payment  of  the  account  to  the  extent  of  $1,209.12  and  interest,  and 
agreeing  to  reimburse  Walker  for  cost  of  suit  and  reasonable  attor- 
ney's fees  in  case  he  had  to  sue.  It  was  stipulated  in  the  writing  that 
the  guaranty  was  performable  in  Harris  County.  This  assignment  be- 
tween Walker  and  Dorrance  &  Co.  was  consummated  on  January  31, 
1904. 

Thereupon  Walker  wrote  Douglas  that  if  the  latter  would  settle,  he. 
Walker,  would  make  some  concessions  in  the  way  of  compromise, 
otherwise  he  would  sue  at  once  in  Harris  County.  Douglas  refused  to 
treat  with  him,  and  this  suit  was  brought  by  Walker  in  Harris  County, 
Dorrance  &  Co.  being  joined  as  guarantors. 

Dorrance  &  Co.  appeared  and  answered  admitting  the  truth  of  Walk- 
er's allegations.  Walker's  attorneys  prepared  their  answer  and  repre- 
sented them  and  Walker  jointly  at  the  trial. 

Douglas  in  due  form  interposed  a  plea  of  privilege  setting  up  his 
right  to  be  sued  in  the  county  of  his  residence,  and  attacking  the  trans- 
fer to  Walker  as  simulated  and  made  alone  for  the  fraudulent  purpose 
of  conferring  jurisdiction  on  the  courts  of  Harris  County. 

Evidence  was  heard  upon  that  issue  and  upon  the  merits.  Both 
issues  were  found  against  Douglas  and  judgment  followed  for  the  full 
sum  sued  for.  Judgment  was  also  rendered  against  Dorrance  &  Co. 
for  $1,209.12  and  interest  and  $200  attorney's  fees. 

Prom  that  judgment  Douglas  has  appealed  and  here  insists  the  judg- 
ment should  be  reversed  because  the  verdict  on  the  plea  of  venue  is 
against  the  manifest  truth  of  the  case,  and  because  the  court  erred  in 
overruling  the  motion  for  new  trial  based  upon  that  contention  and 
upon  newly  discovered  evidence. 

We  are  of  opinion  that  the  assignment  assailing  the  action  of  the 
trial  court  in  overruling  the  motion  for  new  trial  is  meritorious. 

Without  entering  into  a  detailed  comment  on  the  testimony  of  the 
plaintiff  and  the  members  of  the  firm  of  Dorrance  &  Co.,  who  testified 
upon  the  issue,  we  may  safely  say  it  was  of  the  most  unsatisfactory' 
character.  It  was  attended  with  circumstances  and  abounded  in  state- 
ments which  reflected  upon  its  truth.  In  addition  to  this.  Walker,  who 
admitted  he  had  no  property  subject  to  execution  and  was  not  a  money 
lender,  but  in  the  main  a  borrower,  and  who  also  admitted  that  Dorrance 
&  Co.  were  amply  solvent,  testified  on  cross  examination  that  he  did 
not  pay  the  money  by  check  but  in  cash,  at  the  time  the  deal  was 
consummated  in  Houston.  He  could  give  no  satisfactory  account  of 
how  he  came  by  the  money,  but  in  response  to  persistent  cross  examina- 


lOOe.]  Douglas  v.  Walkee.  215 

tion  he  stated  that  He  either  went  down  to  Honse^s  bank  or  the  First 
National  Bank  of  Houston  and  drew  out  that  sum  or  else  sent  his  clerk, 
"Womack.    This  clerk  was  not  called  as  a  witness. 

On  motion  for  rehearing  defendant  offered  as  newly  discovered  evi- 
dence the  affidavits  of  officials  of  the  First  National  Bank  and  House's 
Bank  to  the  effect  that  Walker  had  not  had  an  account  with  the  First 
National  Bank  for  several  years  prior  to  January  31,  1904.  That  he 
had  an  account  with  House^s  Bank  on  that  date,  but  it  was  not  only 
overdrawn  but  no  check  or  transaction  corresponding  with  that  described 
by  Walker  was  handled  by  House's  Bank  either  on  the  30th  or  31st  of 
Januar}',  1904.  While  this  new  testimony  may  be  capable  of  explana- 
tion the  fact  remains  that  Walker  did  not  undertake  to  meet  it,  and 
standing  alone  it  is  calculated  to  command  a  heavy  weight  against 
Walker's  statement.  We  can  not  say  it  would  not  probably  have 
changed  the  result. 

Appellees  contend  that  appellants  should  have  had  the  testimony  at 
the  trial,  basing  the  contention  upon  the  fact  that  the  trial  occurred  in 
Houston  and  the  two  banks  in  question  were  situated  there. 

We  think  the  effective  answer  to  this  is  that  the  trial  occurred  more 
than  a  year  after  the  date  to  which  the  testimony  was  addressed.  To 
ascertain  the  state  of  the  banks'  books  required  time,  an  investigation 
by  the  bank  oflBcials.  It  is  a  fair  inference  that  defendant  would  not 
have  known  without  outside  inquiry  what  oflBcial  to  summon.  It  is 
equally  true  that  he  could  not  foresee  what  Walker's  testimony  would 
be.  We  think  therefore  the  defendant  can  not  be  held  to  have  been 
negligent  in  failing  to  ask  for  process  for  the  bank  oflScials  on  the  mere 
chance  that  they  would  contradict  the  plaintiff. 

We  can  sustain  none  of  the  objections  of  Douglas  to  the  charge  of 
the  court  on  this  issue.  It  seems  to  be  well  settled  that  if  the  transfer 
of  the  account  is  actual  and  for  a  valuable  consideration  the  motives 
which  actuated  the  parties  become  immaterial.  The  rule  is  thus  stated 
in  Crawford  v.  Neal,  144  IT.  S.,  585 : 

*'If  the  transfers  of  the  judgment  to  the  complainant  were  fictitious, 
the  plaintiffs  therein  continuing  to  be  the  real  parties  in  interest,  and 
the  complainant  but  a  nominal  or  colorable  party,  his  name  being  used 
only  for  the  purpose  of  jurisdiction,  then  the  objection  to  the  jurisdic- 
tion of  the  Circuit  Court  would  be  well  taken ;  but  if  the  transfers  were 
absolute,  and  the  judgment  creditors  parted  with  all  their  interest  for 
good  consideration,  then  the  mere  fact  that  one  of  the  motives  of  the 
purchase  may  have  been  to  enable  the  purchaser  to  bring  suit  in  the 
United  States  couri:,  would  not  be  sufficient  to  defeat  the  jurisdiction." 
(National  Exchange  Bank  v.  Foley,  66  S.  W.  Rep.,  249.) 

The  assignments  assailing  the  part  of  the  court's  charge  on  the 
measure  of  liability  can  not  be  sustained.  It  is  not  open  to  the  ob- 
jection urged.  It  is,  however,  inaccurate,  a  fact  we  mention  in  view 
of  another  trial. 

For  the  reasons  given  the  judgment  is  reversed  and  the  cause  re- 
manded. 

Reversed  and  remanded. 


216  Texas  Civil  Appeals  Reports,  Vol.  42.  [March, 


Texas  &  New  Orleans  Railroad  Company  et  al.  v.  Cliffie  C. 
Green   and  AVillie  E.   Green. 

Decided  March   3,   1906. 

1. — ^Amended  Xotion  for  Kev  Trial. 

It  is  within  the  discretion  of  the  trial  court  to  allow  a  motion  for  new 
trial  to  be  amended  after  the  expiration  of  the  two  days  after  trial.  The 
practice,  however,  of  filing  a  mere  skeleton  of  the  motion  within  the  two  days 
and  a  full  motion  afterwards  should  be  discouraged. 

2. — ^Pleadings — ^Itnie — Charge  of  Court. 

The  real  issue  was  as  to  whether  projecting  spikes  and  a  sliver,  or  an 
unblocked  frog,  was  the  immediate  cause  of  the  employe's  death,  his  remaining 
between  the  cars  while  trying  to  uncouple  them  being,  in  either  case,  only 
remotely  the  cause  of  his  death.  The  plaintiffs  alleged  that  the  former  was 
the  immediate  cause  of  his  death.  The  court  charged  the  jury,  in  substance, 
that  if,  through  the  negligence  of  defendant,  the  defective  coupling  caused  the 
employe's  death  they  should  find  for  plaintiffs.     Held,  error. 

8. — Same. 

It  was  proper  for  the  court  to  submit  to  the  jury  the  issue  of  fact  as  to 
the  condition  of  the  coupling  appliance,  for  without  this,  there  would  be  no 
explanation  of  the  employe  remaining  between  the  moving  cars. 

4. — ^Invited  Error. 

The  rule  of  invited  error  is  one  of  estoppel.  Where  the  court,  upon  the 
trial,  is  requested  to  affirm  a  proposition  of  law  in  the  charge  and  it  is  so 
affirmed,  the  rule  applies. 

5. — Death  of  Father — ^Xeasure  of  Damages. 

Minor  children  are  entitled  to  recover  whatever  pecuniary  benefits  they 
may  have  been  deprived  of  by  the  death  of  their  father,  including  the  reason- 
able value  of  such  nurture,  care  and  education  as  they  would  have  received 
had  he  lived,  but  neither  sorrow  for  his  death  nor  loss  of  his  society  are  ele- 
ments of  damage. 

Appeal  from  the  District  Court  of  Harris  County.  Tried  below  before 
Hon.  Chas.  E.  Ashe. 

Baker,  BotU,  Parker  &  Garwood,  C.  L,  Carter  and  Andrews,  Ball  S 
Streetman,  for  appellants. — The  court  erred  in  charging  the  jury  upon 
any  theory  that  the  condition  of  the  drawhead,  its  pins  or  links  could 
become  the  basis  of  an  action  for  recovery  by  the  plaintiffs,  and  the 
charge  complained  of  submitting  this  matter  as  issue  to  the  jury  is 
error.  Houston  &  T.  C.  v.  Rowell,  92  Texas,  147;  Wheeler  v.  Tyler 
S.  E.  Ry.,  43  S.  W.  Eep.,  876;  Western  U.  Tel.  Co.  v.  Kendzora,  77 
Texas,  257;  Graves  v.  Wilson,  48  Texas,  324;  Austin  v.  Talk,  20 
Texas,  167;  Andrews  v.  Smithwick,  20  Texas,  118;  Earle  v.  Thomas, 
14  Texas,  583;  McGreal  v.  Wilson,  9  Texas,  429;  Hampton  v.  Dean, 
4  Texas,  455;  Yarborough  v.  Tate,  14  Texas,  483;  Steagall  v.  Mc- 
Kellar,   20   Texas,   268. 

PlaintiflPs'  right  to  recover  in  this  case,  under  the  statute  in  force 
at  the  time  of  Green's  death,  could  be  predicated  only  upon  the  gross 
negligence  of  defendants*  agents.  Rev.  Stats.  1879,  art.  2899;  Texas 
&  Pac.  Rv.  v.  Hill,  71  Texas,  459 ;  Galveston,  H.  &  S.  A.  Rv.  v.  Cook, 
16  S.  W.*^Rep.,  1039;  Southern  Cotton  Press  Co.  v.  Bradley,"  52  Texas, 
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601;  Dallas  City  By.  v.  Beeman,  74  Texas,  291;  Houston  &  T.  C.  By. 
V.  Cowser,  67  Texas,  305. 

The  court  erred,  to  the  prejudice  of  these  defendants,  in  its  general 
charge  to  the  jury,  which  reads  as  follows :  "On  the  measure  of  dam- 
ages, I  charge  you  that  should  your  verdict  be  for  the  plaintiffs,  you 
should  find  for  them  in  such  an  amount  as  you*  believe  from  the  evidence 
that,  if  paid  now,  would  fairly  and  reasonably  compensate  them  in 
damages  proportionate  to  the  pecuniary  injury,  if  any,  to  them  from 
the  death  of  their  father;  and  in  computing  such  damages,  if  any,  you 
may  consider  the  loss  of  pecuniary  assistance,  if  any,  of  maintenance, 
support  and  education,  if  any,  of  the  nurture  and  intellectual  and 
physical  training,  if  any,  of  the  father,  estimating  the  money  value  to 
said  children  of  the  life  of  their  father,  not  allowing  anything  for  the 
loss  of  the  aflPection  or  society  of  the  deceased,  but  confining  the  damages 
to  the  fair  and  reasonable  pecuniary  loss,  if  any,  suffered  by  the  children 
in  the  loss  of  the  maintenance,  support,  education,  training  and  financial 
assistance,  if  any,  of  the  father ;  and  rfiould  you  find  for  plaintiflfs,  you 
will  apportion  the  recovery  among  the  two  said  minors,  specifying 
how  much  is  awarded  to  each  in  the  verdict." 

The  charge  is  erroneous,  in  that  it  failed  to  exclude  from  the  con- 
sideration of  the  jury  compensation  by  way  of  solace,  if  .any,  sorrow,  or 
anguish  suffered  by  ttie  plaintiffs  as  a  result  of  the  death  of  tiieir  father. 
International  &  Q.  N.  By.  v.  McVey,  12  Texas  Civ.  App.,  992;  St. 
Louis  S.  W.  By.  v.  Highnote,  74  S.  W.  Eep.,  920;  Missouri,  K.  &  T. 
Ry.  V.  Hannig,  91  Texas,  349;  Texas  Cent.  By.  v.  Brock,  31  S.  W. 
Rep.,  500;  Texas  Brewing  Company  v.  Dickey,"^  49  S.  W.  Eep.,  936; 
Galveston,  H.  &  S.  A.  By.  v.  Porfert,  72  Texas,  344 ;  International  & 
G.  N.  By.  V.  Tisdale,  10  Texas  Ct.  Sep.,  311 ;  Galveston,  H.  &  S.  A.  By. 
V.  Perry,  10  Texas  Ct.  Eep.,  669;  Ft.  Worth  &  D.  C.  Ev.  v.  Measles,  81 
Texas,  476;  Western  U.  Tel.  Co.  v.  Drake,  29  S.  W.  Eep.,  920;  Gulf, 
C.  &  S.  P.  By.  V.  Sparger,  32  S.  W.  Eep.,  50;  Texas  &  Pac.  By.  v. 
Durrett,  58  S.  W.  Eep.,  188;  International  &  G.  N.  By.  v.  Butcher,  12 
Texas  Ct.  Eep.,  115. 

The  court  erred  in  refusing  to  give  defendants^  special  charge  No. 
2,  which  reads  as  follows: 

*TJnder  the  allegations  of  the  plaintiffs*  petition  in  this  case,  the 
plaintiffs  can  not  recover  for  the  death  of  their  father,  E.  C.  Green,  if 
the  same  was  caused  as  the  sole,  proximate  result  of  his  foot  being 
caught  in  a  frog  of  defendant's  track,  and  thereby  killed. 

"You  are  therefore  charged  that  if  you  believe  from  the  evidence  in 
this  case  that  the  death  of  the  said  Green  was  so  caused,  then  you  will 
find  in  favor  of  the  defendants." 

If  the  death  of  Ed.  C.  Green,  in  1886,  was  caused  by  the  negligence 
of  his  fellow  servants,  plaintiffs  were  not  entitled  to  recover.  Inter- 
national &  6.  N.  By.  V.  Eyan,  82  Texas,  571 ;  Houston  &  T.  C.  By.  v. 
Eider,  62  Texas,  268;  Texas  &  Pac.  By.  v.  Harrington,  62  Texas,  601; 
Missouri  Pac.  By.  v.  Watts,  63  Texas,  552 ;  Gulf,  W.  T.  &  P.  By.  v. 
Eyan,  69  Texas,  668;  Galveston,  H.  &  S.  A.  By.  v.  Farmer,  73  Texas, 
87. 

J.  B.  Norton,  Wihon  &  Dabney  and  A.  L.  Jackson,  for  appellees. — 
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Appellants'  first  assignment  of  error,  presenting  an  issue  of  fact,  should 
not  be  considered,  because  not  based  upon  any  ground  assigned  in  a 
motion  for  a  new  trial,  filed  within  the  time  provided  by  law,  but  only 
in  a  motion  overruled  generally  by  the  court,  filed  fifteen  days  there- 
after, and  not  presenting  any  excuse  for  the  delay  in  filing.  Nor  can 
this  rule  be  obviated  by  4he  filing  of  a  paper  marked  "motion  for  a 
new  trial,''  within  the  two  days,  and  containing  none  of  the  elements 
of  a  motion,  and  intended  merely  to  avoid  the  statute.  Bev.  Stats., 
1373 ;  Bev.  Stats.,  1371 ;  Linn  v.  Le  Compte,  47  Texas,  440 ;  Sams  v. 
Creager,  85  Texas,  498;  Gonzales  v.  Adoue,  56  S.  W.  Bep.,  650;  Gill 
V.  Rodgers,  37  Texas,  631;  Homes  v.  Citv  of  Henrietta,  46  S.  W.  Bep., 
872;  Shirley  v.  Byrnes,  34  Texas,  646;  Warner  v.  Bailey,  7  Texas,  520; 
Akard  v.  Western  Mortgage  and  Investment  Co.,  34  S.  W.  Bep.,  140; 
Beeves  v.  Boberts,  62  Texas,  550 ;  Mt.  Vernon  Bank  v.  Porter,  49  S.  W. 
Bep.,  984;  Merrielees  v.  Wabash  By.  Co.,  63  S.  W.  Bep.,  723;  Kennedy 
V.  Harris,  58  S.  W.  Bep.,  569-570;  Waitman  v.  Bowles,  58  S.  W.  Bep., 
687. 

The  court  did  not  err  in  submitting  to  the  jury  to  determine  whether 
or  not  it  was  gross  negligence  to  furnish  round  pins  for  square  holes  in 
the  drawhead,  and  the  evidence  does  not  conclusively  show  that  this 
risk  was  assumed  by  Green,  and  the  verdict  of  the  jury  under  the 
proper  charge  given  is  conclusive  on  that  point.  St.  Louis  &  S.  P.  By. 
Co.  V.  Doyle,  25  S.  W.  Bep.,  461 ;  St.  Louis  &  S.  P.  By.  Co.  v.  McClain, 
80  Texas,  93;  Missouri,  K.  &  T.  By.  Co.  v.  Follin,  68  S.  W.  Bep.,  810; 
San  Antonio  &  A.  P.  By.  Co.  v.  Englehom,  62  S.  W.  Bep.,  561 ;  Magee 
V.  North  Pacific  Coast  By.,  78  Cal.,  430;  12  Am.  St.  Bep.,  74;  20  Am.  & 
Eng.  Ency.  of  Law  (2(J^ed.),  133,  122,  71;  Galveston,  H.  &  S.  A.  Rv- 
V.  Smith,  57  S.  W.  Bep.,  999 ;  Gulf,  C.  &  S.  P.  By.  v.  Gray,  63  S.  W. 
Bep.,  930. 

The  charge  of  the  court  is  not  misleading,  and  could  not  reasonably 
have  induced  the  jury  to  give  double  damages ;  and  when  synonyms  and 
phrases  expressing  one  idea  are  used  they  will  be  taken  together,  and 
mere  tautology  will  not  be  twisted  to  mean  two  different  things.  San 
Antonio  &  A.  P.  By.  v.  Corley,  87  Texas,  434 ;  Missouri,  K.  &  T.  Bv. 
V.  Hannig,  41  S.  W.  Bep.,  197;  Texas  Cent.  Rv.  v.  Brock,  30  S.  W. 
Bep.,  277;  Gulf,  C.  &  S.  P.  By.  v.  Perry,  30  S.  W.  Bep.,  709  and  710; 
Gulf,  C.  &  S.  P.  By.  V.  Brown,  40  S.  W.  Bep.,  614;  St.  Louis  &  S.  W. 
By.  V.  Byers,  70  S.  W.  Bep.,  560;  Galveston,  H.  &  S.  A.  By.  v.  Puente, 
70  S.  W.  Rep.,  362. 

REESE,  Associate  Justice. — ClifBe  C.  and  Willie  E.  Green,  both 
minors,  by  their  next  friend,  Mary  J.  Harriman,  sued  the  Texas  &  New 
Orleans  Railroad  Company  and  the  Southern  Pacific  Company  to  re- 
cover damages  alleged  to  have  been  sustained  by  them  by  reason  of  the 
death  of  their  father,  E.  C.  Green,  who  was  killed  while  in  the  employ 
of  the  defendants.  Fpon  trial  they  recovered  judgment  for  $12,000, 
being  $6,000  to  each,  from  which  judgment  the  defendants  prosecute 
this  appeal.  • 

E.  C.  Green,  the  father  of  appellees,  was  in  the  employ  of  appellants 
as  a  train  brakeman  on  a  freight  train,  and  was  killed  on  the  night  of 
the  16th  of  July,  1886,  while  engaged  in  switching  in  the  railway  yard 
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at  Beaumont.  The  train  on  which  the  said  Green  was  running  was 
going  east  and  had  stopped  for  the  purpose  of  switching  some  cars 
onto  the  sidetrack.  Green  went  between  two  cars  for  the  purpose  of 
uncoupling  and  while  doing  so,  the  cars  moving  slowly  at  the  time,  he 
was  run  over  and  killed.  As  soon  as  the  accident  was  discovered,  the 
train  was  stopped  and  Green  was  found  with  -part  of  his  body  just  out- 
side the  north  rail,  his  legs  and  part  of  his  body  crushed  under  the 
wheels,  producing  almost  instant  death. 

It  is  alleged  in  the  petition  that  the  coupling  apparatus  was  defective 
and  would  not  permit  the  said  Green  to  lift  the  pin  so  as  to  uncouple 
the  cars  and  step  back  out  of  the  way,  and  that  while  walking  between 
the  cars  and  trying  to  take  out  the  pin  he  was  tripped  by  projecting 
spikes  and  caught  by  a  sliver  projecting  from  the  rail,  causing  the 
cars  to  knock  him  down  and  so  injuring  him  as  to  cause  his  immediate 
death.  That  defendants  were  grossly  negligent  in  failing  to  furnish 
said  Green  with  a  safe  place  to  work  and  safe  and  proper  appliances. 

Appellants  answered  by  general  demurrer,  general  denial  and  pleaded 
specially  contributory  negligence  and  assumed  risk,  and  negligence 
of  fellow  servants. 

The  first  three  assignments  of  error  present  the  questions  of  suffici- 
ency of  the  evidence  to  support  the  verdict  and  that  the  verdict  is 
against  the  great  preponderance  of  the  evidence.  These  assignments 
must  be  overruled.  As  the  judgment  is  reversed  upon  another  ground, 
it  is  not  proper  here  to  discuss  the  evidence.  We  can  not  agree  with 
appellees  that  these  assignments  should  not  be  regarded  because  not 
embraced  in  the  original  motion  for  a  new  trial,  but  only  in  an  amended 
motion  filed  more  than  two  days  after  the  judgment.  It  was  within  the 
discretion  of  the  court  to  allow  an  amendment  of  the  motion  after  the 
expiration  of  the  two  days,  and  it  is  believed  to  be  a  common  practice 
to  do  80.  The  practice,  however,  of  filing  a  mere  skeleton  of  a  motion 
to  be  substituted,  after  the  expiration  of  two  days,  by  a  full  motion  is 
not  to  be  commended  and  should  be  discouraged. 

The  theory  presented  by  the  evidence  for  appellees  is  that  when  Green 
went  in  between  the  cars  to  uncouple  them,  he  found  the  pin  stuck  in 
the  hole  on  account  of  a  defective  coupling  appliance;  that  for  this 
reason  he  was  compelled  to  walk  between  the  moving  cars,  in  trying 
to  extract  the  coupling  pin,  and  that  projecting  spikes  in  the  ties  and  a 
sliver  projecting  from  the  rail  caught  and  threw  him,  and  he  was  run 
over.    This  is  the  case  made  by  their  petition. 

Appellants^  theory  was  that  while  walking  between  the  cars  Green 
got  his  foot  caught  in  an  unblocked  frog,  which  caused  him  to  be  run 
over. 

The  real  issue  was  as  to  whether  the  projecting  spikes  and  sliver, 
or  the  unblocked  frog  was  the  immediate  cause  of  his  being  caught  or 
thrown  down,  his  remaining  between  the  cars  while  trying  to  uncouple 
them  being  in  either  case  only  remotely  the  cause  of  his  death.  It  is 
not  pretended  that  he  might  not  have  done  this  with  perfect  safety 
but  for  the  raised  spikes  and  the  sliver. 

In  paragraph  three  of  the  general  charge  the  jury  were  instructed 
as  follows: 

"If,   from   the  evidence,  you  believe   that   the   coupling  which  the 
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deceased  E.  C.  Green  was  endeavoring  to  uncouple,  was  unsafe,  defective 
and  dangerous,  and  that  the  coupling  pins  were  too  large  for  the  pin 
hole  or  eye  of  the  drawhead,  and  instead  of  being  loose,  so  as  to  permit 
of  them  being  lifted  by  the  said  E.  C.  Green,  so  as  to  effect  said 
uncoupling,  were  fastened  and  could  not  be  removed,  or  that  the  pin 
hole  in  the  drawhead  upon  said  car  was  too  small  and  not  of  proper 
size  to  admit  the  use  of  pins  of  the  size  that  were  in  said  couplers  and 
used  by  the  defendants,  and  that  thereby  the  said  pins  were  fastened, 
and  that  the  said  E.  C.  Green  was  imable  to  remove  them  immediately, 
and  step  back  from  between  the  cars,  and  if  you  believe  that  such  con- 
dition, if  any,  of  such  drawheads,  rendered  same  not  reasonably  safe 
for  use  in  switching,  and  that  such  condition,  if  any,  was  caused  by  a 
failure  on  the  part  of  defendants,  or  either  of  them,  to  furnish  reason- 
ably safe  appliances,  and  was  due  to  gross  negligence  on  the  part  of 
the  defendants,  or  either  of  them,  and  caused  the  death  of  E.  C.  Green, 
then,  in  such  state  of  facts,  if  any,  you  will  find  for  the  plaintiffs 
(unless  under  some  other  clause  of  this  charge  you  find  generally  for 
the  defendants,  or  either  of  them,  and  caused  the  death  of  E.  C.  Green, 
governed  by  the  paragraph  of  the  court's  charge  given  on  that  subject. 
But  in  this  connection  you  arc  charged  that  if,  from  the  evidence,  you 
believe  the  defendants  had  furnished  a  reasonably  safe  coupling  appa- 
ratus, but  that  the  dangerous  condition  of  the  one  in  question,  if 
dangerous,  was  due  to  the  negligent  act  of  some  fellow  servant  of  E.  C. 
Green,  that  is,  some  person  employed  by  the  samo  master,  who  did  not 
have  authority  to  employ  and  discharge  employes,  in  putting  a  round 
pin  into  a  square  hole,  when  proper  pins  had  been  furnished,  then, 
in  such  state  of  facts,  if  any,  the  defendants  would  not  be  liable  for 
such  defective  coupling  apparatus.'' 

The  giving  of  this  charge  is  assigned  as  error,  and  the  assignment 
must  be  sustained.  In  this  charge  the  jury  is  instructed,  in  substance, 
that  if  the  coupling  appliance  was  defective,  owing  to  the  gross  negli- 
gence of  defendants,  and  if  this  defective  coupling  caused  Green's 
death,  they  should  find  for  the  plaintiffs.  Under  this  instruction,  if 
correct,  it  would  have  been  proper  for  the  jury  to  find  for  the  plaintiffs 
if  they  believed  that  Green  got  his  foot  caught  in  the  unblocked  frog, 
or  if  in  any  other  way  he  was  tripped  and  caused  to  fall  while  walking 
between  the  cars  trying  to  pull  the  pin  out  of  the  hole  in  the  drawhead. 
Under  this  charge  it  became  entirely  immaterial  whether  Green  got 
caught  and  trippd  by  the  sliver,  or  got  his  foot  caught  in  the  frog. 
Appellants  would  have  been  equally  liable  in  either  case.  If  the  im- 
mediate cause  of  Green's  death  was  getting  his  foot  caught  in  the  frog, 
or  being  caused  to  fall  in  any  other  way  than  as  alleged  in  the  petition, 
appellees  would  not  be  entitled  to  recover.  No  other  part  of  the  charge 
corrected  the  error  indicated.  As  the  evidence  showed  with  little  or  no 
conflict  that  the  pin  was  stuck  in  the  drawhead,  while  it  was  sharply 
conflicting  upon  the  point  as  to  whether  Green  was  caught  and  thrown 
by  the  projecting  spikes  and  sliver,  or  by  the  unblocked  frog,  the  charge 
may  have  been  extremely  prejudicial  to  appellants. 

It  was  not  error  to  submit  to  the  jury  the  issue  as  to  the  defective 
drawhead  or  coupling  appliance,  for  without  this  there  would  be  no 
explanation  of   Green's  remaining  between  the  moving  cars,  and   it 
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might  be  said  that  if  he,  without  any  cause  or  excuse,  but  purely  of  his 
own  volition,  continued  to  walk  between  the  moving  ears  when  there 
was  no  occasion  for  him  to  do  so,  the  appellants  would  not  be  liable,  no 
matter  what  was  the  immediate  cause  of  the  accident.  The  error  in 
the  charge  was  in  basing  the  liability  of  appellants  upon  this  ground 
alone.  While  the  defective  condition  of  the  coupling,  and  the  conse- 
quent difficulty  in  extricating  the  pin  were  material  matters  as  explain- 
ing Green's  remaining  between  the  moving  cars,  and  upon  the  question 
of  whether  he  acted  with  ordinary  care  and  prudence  in  doing  so,  it 
does  not  appear  to  us  to  be  material  whether  appellants  were  or  were 
not  negligent  in  the  matter  of  the  coupling.  The  defective  coupling,  if 
it  was  defective,  did  not,  in  a  legal  sense,  cause  or  contribute  to  his 
death,  but  is  only  explanatory  of  his  act  in  remaining  between  the 
moving  cars,  upon  the  issue  as  to  whether  he  acted  as  an  ordinarily 
prudent  man  would  have  done  in  doing  so,  and  this  regardless  of  the 
negligence  or  not  of  the  master  in  regard  to  the  coupling. 

Appellees  contend  that  this  charge  was  "invited  error,"  and  several 
charges  requested  by  appellants  are  referred  to  in  support  of  this  con- 
tention, one  of  which  was  given. 

Conceding  that  these  instructions  were  prepared  and  handed  to  the 
court  before  the  general  charge  was  completed,  none  of  them  can  be 
said  to  have  invited  the  error  in  the  court's  charge  referred  to.  They 
present  various  theories  upon  which  the  appellants  would  not  be  liable 
if  the  coupling  appliance  was  defective  and  was  the  proximate  cause  of 
Green's  death,  but  neither  singly  nor  collectively  do  they  present  the 
proposition  embodied  in  the  charge  of  the  court  referred  to.  The  most 
that  can  be  said  is  that  they  invite  the  court  to  submit  to  the  jury 
various  theories  connected  with  the  defective  coupling,  but  the  vice  in 
the  charge  of  the  court  referred  to,  is  not  in  submitting  these  issues 
with  regard  to  the  coupling,  and  its  connection  with  the  accident,  but 
in  authorizing  a  verdict  for  appellees  upon  this  ground  alone.  The 
rule  of  invited  error  is  one  of  estoppel.  ^^Where  the  court  upon  the 
trial  is  requested  to  affirm  a  proposition  of  law  in  the  charge  and  it 
is  so  affirmed  the  rule  applies."  (Missouri,  K.  &  T.  Ry.  Co.  v.  Ever, 
96  Texas,  75.) 

The  charge  of  the  court  on  the  measure  of  damages  is  complained  of 
by  appellants,  and  the  objection  is  urged  that  it  allows  double  damages 
for  the  same  thing.  This  charge  is  rather  complicated  and  it  is  ques- 
tionable if  it  is  not  subject  to  criticism  in  the  matter  complained  of. 
If  appellants  are  liable,  appellees  would  be  entitled  to  recover  whatever 
pecuniary  benefits  they  may  have  been  deprived  of  by  reason  of  the 
death  of  their  father,  including  the  reasonable  value  of  such  nurture, 
care  and  education  as  they  would  have  received  from  him  if  he  had  lived, 
but  neither  sorrow  for  the  death  of  the  deceased  nor  the  loss  of  his 
society  can  be  considered  as  elements  of  damage.  (International  &  G. 
N,  Ry,  Co.  V.  McVey,  12  Texas  Ct.  Rep.,  993.) 

In  the  seventeenth  assignment  of  error  objection  is  made  to  the 
charge  of  the  court,  "that  Green,  until  he  had  knowledge  to  the  con- 
trary, if  any,  had  the  right  to  assume  that  the  drawhead,  track,  rails, 
and  spikes,  which  he  was  called  upon  to  use,  were  reasonably  safe  and 
that  the  business  was  conducted  in  a  reasonably  safe  manner."    Para- 
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graphs  of  the  charge  immediately  preceding  suggest  that,  by  an  unin- 
tentional omission.  Green  is  made  liable  only  for  such  defects,  in  the 
matters  referred  to,  as  he  had  knowledge  of,  but  not  for  such  as,  in  the 
ordinary  discharge  of  his  duties,  he  must  have  known  of.  We  call 
attention  to  this  in  view  of  another  trial. 

One  of  the  theories  presented  by  the  evidence  was  that  Greenes  death 
was  caused  solely  by  having  his  foot  caught  in  an  unblocked  frog, 
without  which  the  defective  coupling,  if  it  was  defective,  would  have 
been  harmless  to  him.  Upon  this  theory  appellants'  special  requested 
charge  No.  2,  presenting  this  issue  disconnected  from  others,  should 
have  been  given.  Under  appellees'  pleadings  there  could  be  no  recovery 
if  in  fact  the  immediate  cause  of  Green's  death  was  getting  his  foot 
caught  in  the  frog.  We  think  that  special  charge  No.  4,  requested  by 
appellants,  should  have  been  given. 

Other  assignments  of  error  do  not  require  to  be  specially  noticed. 

This  accident  occurred  in  1886,  before  the  amendment  of  the  statute 
with  regard  to  suits  for  injuries  resulting  in  death,  by  the  Act  of  March 
26,  1887.  (Acts  1887,  chap.  62.)  Under  the  original  statute  railroad 
companies  and  other  owners,  hirers,  etc.,  of  means  of  public  transporta- 
tion of  freight  and  passengers  were  liable  in  such  cases  when  death 
was  produced  by  their  own  negligence,  or  by  the  gross  negligence  of 
their  agents  and  servants.  (Revised  Statutes,  art.  2899.)  In  view  of 
another  trial  attention  is  called  to  the  distinction  between  the  negligence 
of  the  principal  as  to  those  duties  which  can  not  be  assigned  to  an  agent 
or  servant  so  as  to  absolve  the  principal  from  responsibility,  and  the 
negligence  of  the  agents  or  servants  in  the  matter  of  those  duties  and 
obligations  not  coming  under  the  former  head.  (Burns  v.  Merchants 
&  Planters  Oil  Co.,  63  S.  W.  Rep.,  1061;  Bailey's  Master  &  Servant, 
129.) 

For  the  errors  indicated  the  judgment  of  the  District  Court  is  re- 
versed and  the  cause  remanded. 

Reversed  and  remanded. 


Texas  &  Pacific  Railway  Company  v.  D.  H.  McNaiey. 

Decided  ^Tarch   3,    1906. 

1. — Bankrnptoy — ^Flea  in  Abatement. 

Where  the  record  fails  to  show  that  an  alleged  proceeding  in  bankruptcy 
was  pending  at  the  time  the  cause  was  tried,  a  plea  in  abatement  setting  up 
bankruptcy  proceedings  was  properly  overruled. 

2. — Referee  In  Bankruptcy — Dismissal  of  Petition — ^Authority. 

A  referee  in  bankruptcy  has  authority,  subject  to  review  by  the  district 
judge,  to  dismiss  a  voluntary  petition  in  bankruptcy  filed  with  him,  when  such 
dismissal  is  on  the  merits;  and  in  such  case  it  is  not  necessaiy  that  the 
creditors  be  notified  before  the  order  is  entered. 

3. — ^Apportionment  of  Damages — Charge. 

Where  the  suit  was  for  damages  to  a  shipment  of  cattle  over  two  different 
roads  and  the  claim  for  damages  to  the  cattle  on  one  of  the  roads  had  been 
settled,  a  charge  in  effect  to  measure  the  damages  by  the  difference  between 
the  market  value  of  the  cattle  at  the  point  of  destination  at  the  time  and  in 
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the  condition  of  their  arrival,  and  at  the  time  and  in  the  condition  they  should 
have  arrived  had  they  not  been  delayed  on  the  other  road,  was  correct. 

Appeal  from  the  District  Court  of  Mitchell  County.  Tried  below 
before  Hon.  James  L.  Shepherd. 

Wagstaff  &  Davidson,  for  appellant. 

M.  Carter  and  R.  0.  Smith,  for  appellee. 

STEPHENS,  Associate  Justice. — This  suit  for  damages  was 
brought  against  appellant  and  the  Rock  Island  Bailway  Company  on 
account  of  loss  sustained  by  appellee  in  the  transportation  of  cattle  from 
Stanton,  Texas,  to  Port  Worth,  Texas,  and  to  St.  Joseph  and  Kansas 
City,  Missouri.  A  part  of  the  damage  was  done  after  the  cattle  left 
appellant's  line,  and  that  part  of  the  claim  was  settled  in  a  compromise 
with  the  Rock  Island  Railway  Company  and  the  suit  was  dismissed  as 
to  that  company.  Appellee  recovered  judgment  against  appellant  for 
the  damages  done  on  its  line,  and  from  that  judgment  it  has  appealed 
assigning  error,  first,  to  the  action  of  the  court  in  overruling  its  plea 
in  abatement;  second,  to  the  charge  of  the  court  on  the  measure  of 
damages. 

Under  the  first  assignment  the  following  proposition  is  submitted: 
'^The  appellee  having  filed  the  petition  in  bankruptcy  subsequently  to 
the  filing  of  this  suit,  and  having  been  adjudicated  a  bankrupt  and  the 
bankrupt  proceedings  still  pending  in  the  United  States  Court,  this 
cause  of  action  should  have  been  abated,  or  at  least  postponed  unless 
the  trustee  in  bankruptcy  had  made  himself  a  party  to  the  suit  and 
assumed  charge  of  the  litigation."  It  is  a  sufficient  answer  to  this  propo- 
sition that  the  record  fails  to  show  that  the  alleged  proceeding  in  bank- 
ruptcy was  pending  when  this  suit  was  tried,  or  that  any  trustee  in 
bankruptcy  had  ever  been  appointed.  On  the  contrary,  it  aflRrmatively 
appears  that  the  referee  in  bankruptcy,  after  adjudging  the  appellee  a 
bankrupt,  on  the  petition  voluntarily  filed  by  him,  set  aside  this  adjudi- 
cation and  dismissed  the  petition.  The  contention  of  appellant,  how- 
ever, seems  to  be  that  in  dismissing  the  petition  in  bankruptcy  the 
referee  exceeded  his  powers,  but  we  do  not  so  interpret  the  bankrupt 
law.  Section  38  of  that  law  invests  referees,  "subject  always  to  a  re- 
view by  the  judge,"  with  jurisdiction  to  consider  all  petitions  referred 
to  them  and  make  the  adjudications  or  dismiss  the  petition,  and  certain 
other  powers  not  necessary  now  to  be  stated.  We  find  no  authority  for 
the  contention  of  appellant  that  the  power  of  the  referee  was  exhausted 
in  this  instance  after  he  had  adjudged  appellee  a  bankrupt.  It  seems 
to  us  that  the  power  to  make  the  adjudication  necessarily  includes  the 
power  to  set  it  aside.  There  is  nothing  in  the  record  to  suggest,  and  it 
is  not  even  claimed,  that  the  action  of  the  referee  in  dismissing  the 
petition  had  been  disapproved  by  the  district  judge.  Presumptively  he 
was  proceeding  in  accordance  with  the  rules  or  orders  prescribed  by  the 
court  of  bankruptcy  in  that  district,  as  provided  in  sub-section  4  of 
section  38.  As  to  the  further  contention  that,  because  the  creditors 
of  appellee  were  not  all  notified  before  the  order  was  entered  setting 
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aside  the  adjudication  and  disnuBsing  the  petition,  the  referee  had  no 
power  to  enter  the  order,  it  is  sufficient  to  say  that  sub-section  g  of 
Bection  69,  on  which  this  contention  is  founded,  *^as  to  do  only  with 
dismissals  other  than  on  the  merits,''  the  dismissal  in  this  instance 
being  on  the  merits  and  therefore  not  covered  by  the  provisions  of  that 
sub-section.  See  Collier  on  Bankruptcy,  section  69,  V.,  sub-section  g, 
under  the  head  of  Dismissal  of  Petitions. 

As  to  the  complaint  of  the  charge  on  the  measure  of  damages,  "that 
it  authorized  the  jury  to  find  against  appellant  for  any  damages  that 
the  cattle  may  have  sustained  after  they  left  the  line  of  the  appellant 
and  while  they  were  on  the  line  of  its  connecting  carrier  from  Fort 
Worth  to  destination,''  we  think  this  objection  was  sufficiently  met  by 
the  following  clause  in  the  charge :  ^^ad  they  not  been  delayed  on  the 
Texas  &  Pacific  Railway."  That  is  to  say,  the  court  instructed  the  jury 
to  measure  the  damages  by  the  difference  between  the  market  value  of 
the  cattle  at  the  points  of  destination  at  the  time  and  in  the  condition 
of  their  arrival,  and  at  the  time  and  in  the  condition  they  should  have 
arrived,  "had  ihey  not  been  delayed  on  the  Texas  &  Pacific  Railway." 
Besides,  the  charge  throughout  excluded  the  idea  that  appellant  was 
liable  for  any  damage  done  after  the  cattle  left  its  line,  and  there  is 
nothing  in  the  amount  of  the  verdict,  of  which  no  complaint  is  made,  to 
suggest  that  the  jury  assessed  against  appellant  more  than  its  propor- 
tion of  the  damages. 

No  other  questions  are  raised  by  the  appeal,  and  the  judgment  is 
affirmed. 

Conner,  Chief  Justice,  not  sitting. 

Affirmed. 

Writ  of  error  refused. 


Western  Union  Telegraph  Company  v.  Annie  J.  Carter. 

Decided  March  3,  1906. 

1. — ^Pleading — ^Agency  and  Partnership — ^Failure  to  Deny  Under  Oath. 

Failure  by  defendant  to  deny  under  oath  allegations  by  plaintiff  as  to 
agency  and  partnership  existing  between  defendant  and  others,  eliminates  such 
issues  from  the  case,  and  no  proof  of  the  same  is  required  of  the  plaintiff. 

2. — ^Assignment  of  Error — ^Too  General. 

An  assignment  of  error,  that  the  court  erred  in  overruling  defendant's 
general  demurrer,  and  its  first,  second,  third,  fourth  and  fifth  special  excep- 
tions to  the  petition,  is  too  general  to  require  consideration. 

3. — ^Failure   to    Deliver   Telegram — ^Kentat   Anguish — ^Measure    of   Damage- 
Charge  Approved. 

In  a  suit  by  a  wife  for  damages  for  failure  to  deliver  a  telegram  announc- 
ing the  serious  illness  of  her  husband  and  thus  preventing  her  from  being 
with  him  when  he  died,  a  charge  on  the  measure  of  damages  considered  and 
held,  not  subject  to  the  objection  that  it  unduly  emphasizes,  points  out  and 
particularizes  to  the  jury  the  grounds  upon  which  the  jury  may  find  for  the 
plaintiff,  and  is  upon  the  weight  of  evidence. 

Appeal  from  the   District  Court  of  Potter  County.     Tried  below 
before  Hon.  Ira  Webster. 
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Veale,  Crudgington  &  Bailey,  N.  L,  Lindaley  and  Geo.  JBT.  Pearsons, 
for  appellant. 

Barrett,  Stewart  dk  Templeton,  for  appellee. 

SPEER,  Associate  Justice. — ^This  action  was  brought  by  appellee 
against  appellant  to  recover  damages  for  mental  suffering  alleged  to 
have  been  sustained  by  her  on  account  of  the  negligence  of  the  latter 
in  failing  to  transmit  and  deliver  to  her  the  following  message : 

"Annie  J.  Carter,  Curtis,  Oklahoma  (in  care  Edmondson's  Ranch). 
Come  at  once.  Your  husband  is  dangerous.  (Signed)  R.  0.  Braswell." 
There  was  a  trial  before  a  jury,  which  resulted  in  a  verdict  and  judg- 
ment in  favor  of  appellee  for  $500,  from  which  this  appeal  is  prosecuted. 

Most  of  appellant's  thirty  assignments  of  error  find  their  answer  in 
the  fact  that  the  allegations  of  agency  and  partnership  contained  in 
appellee's  pleadings  were  not  denied  by  appellant  under  oath,  and 
therefore  the  facts  thus  alleged  were  not  issues  in  the  case  and  the  ap- 
pellee not  required  to  offer  proof  concerning  them.  Appellee  alleged 
that  the  Weatherford,  Mineral  Wells  &  Northwestern  Railway  Tele- 
graph and  its  agent,  E.  P.  Harrison,  was  at  the  time  acting  for  and  as 
the  agent  of  appellant,  and  further,  that  appellant  and  said  railway 
company  were  partners  in  the  receipt  and  transmission  of  all  such 
messages  over  said  lines  and  that  they  acted  together  as  such  partners 
in  receiving  for  transmission  the  message  described  in  her  pleadings. 
That  they  were  then  and  there  agents  each  of  the  other  in  receiving 
and  transmitting  such  message.  The  record  fails  to  disclose,  as  above 
suggested,  that  these  allegations  were  denied  under  oath,  and  without 
such  denial  the  facts  of  agency  and  partnership  become  established,  and 
the  contract  of  the  Weatherford,  Mineral  Wells  &  Northwestern  Rail- 
way Telegraph  line  and  its  agent,  Harrison,  becomes  the  contract  of 
appellant  perforce  the  established  facts  of  their  agency  and  partner- 
ship. (City  Water  Works  v.  White,  61  Texas,  636;  Gulf,  C.  &  S.  F. 
By.  Co.  V.  Bdloff,  34  S.  W.  Rep.,  414;  Pulhnan  Palace  Car  Co.  v. 
Booth,  28  S.  W.  Rep.,  719 ;  Gulf,  C.  &  S.  P.  Ry.  Co.  v.  Wilson,  7  Texas 
Civ.  App.,  130;  International  &  G.  N.  Ry.  Co.  v.  Campbell,  1  Texas 
Civ.  App.,  512;  International  &  G.  N.  Ry.  Co.  v.  Tisdale,  74  Texas,  8.) 

The  first  assignment  of  error  is  not  considered  because  too  general. 
It  complains  that  the  court  erred  in  overruling  "defendants  general 
demurrer  and  its  first,  second,  third,  fourth  and  fifth  special  exceptions 
to  the  first  amended  original  petition  of  plaintiff." 

The  only  remaining  assignment  is  the  twenty-eighth,  complaining 
that  the  court,  in  his  charge  on  the  measure  of  damages,  "unduly 
emphasizes,  points  out  and  particularizes  to  the  jury  the  grounds 
upon  which  the  jury  may  find  for  the  plaintiff  for  that  same  is  a  charge 
upon  the  weight  of  the  evidence.'^  The  paragraph  complained  of  is 
as  follows:  "If  the  jury  find  for  the  plaintiff  then  you  are  instructed 
that  in  estimating  the  amount  or  measure  of  damages,  if  any,  to  which 
plaintiff  may  be  entitled,  by  reason  of  the  alleged  negligence  of  the 
defendant  company,  its  agent,  servant  and  employe,  in  failing  to  trans- 
mit and  deliver  said  telegram  from  Dr.  or  Mrs.  BrasweU  to  Mrs.  Annie 
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J.  Carter,  with  due  diligence,  if  you  find  there  was  such  failure,  you 
should  consider  and  estimate  only  such  damages  as  plaintiff  may  have 
sustained  by  reason  of  such  negligence,  if  any;  you  are  instructed 
further,  however,  in  estimating  the  plaintiff's  damages,  if  any,  you 
find  she  is  entitled  to  recover,  you  may  consider  the  mental  suffering, 
sorrow  and  anguish,  if  any,  suffered  by  the  plaintiff  by  reason  of  the 
negligence  of  the  defendant  company,  if  any,  but  in  this,  connection 
you  are  instructed  that  you  should  not  estimate  or  award  any  damage 
to  the  plaintiff  on  account  of  any  anguish,  sorrow  and  mental  suffering 
caused  by  the  death  of  her  husband,  or  for  causes  other  than  those 
resulting  from  the  wrongful  and  negligent  acts,  if  any,  of  the  defend- 
ant company,  its  agent,  servant  and  employe,  or  one  so  held  out  by  it 
to  the  public.  But,  you  may  consider  whether  or  not  plaintiff  suffered 
any  additional  pain,  anguish,  sorrow  and  mental  suffering  by  reason  of 
such  negligence,  if  any,  on  the  part  of  defendant  company,  and  such 
damages,  if  any,  you  may  consider  as  an  element  of  actual  damages  to 
such  an  amount  as  you  may  deem  to  be  reasonable  compensation  for 
such  additional  sorrow,  pain  and  mental  anguish,  if  any.''  We  think 
the  criticism  is  without  substantial  merit  and  the  assignment  should  be 
overruled. 

We  find  no  error  in  the  proceedings  below  and  the  judgment  of  the 
District  Court  is  therefore  aflBrmed. 

Conner,  Chief  Justice,  not  sitting. 

Affirmed. 

.Writ  of  error  refused. 


D.  D.  SUDDUTH  V.  J.  P.  DuBosE. 

Decided  March  3,   1906. 

1. — Butinest  Homestead — Xeehanlc's  Lien — Renewal  by  Hniband. 

The  husband  can  not,  without  the  consent  of  the  wife,  renew  a  note  secured 
by  a  mechanic's  lien  on  the  business  homestead,  extending  the  time  of  the 
payment  of  the  debt,  and  continuing  in  force  said  mechanic's  lien  as  security 
for  such  renewal  note. 

8. — Jnritdictlon — ^Lien — ^Debt. 

The  District  Court  had  jurisdiction  by  reason  of  the  suit  being  one  to 
enforce  a  lien  on  real  estate.  The  lien  not  being  enforceable,  it  had  power  to 
retain  jurisdiction  for  the  purpose  of  rendering  judgment  on  the  debt. 

Appeal  from  the  District  Court  of  Van  Zandt  County.  Tried  below 
before  Hon.  R.  W.  Simpson. 

Jno,  S.  Spinks  and  C.  H.  Reese,  for  appellant. — ^There  being  no  valid 
mechanic's  lien  upon  the  property  in  question  and  the  amount  of  said 
note  being  less  than  five  hundred  dollars,  the  court  was  without  juris- 
diction to  render  the  judgment  herein.  Tian  v.  Lloyd,  52  S.  W.  Rep., 
982. 

The  court  erred  in  overruling  the  defendant's  first  special  exception 
to  that  portion  of  plaintiff's  petition  in  which  they  pray  for  a  fore- 
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closure  of  a  mechanic's  lien  upon  the  premises  described  in  plaintiff's 
petition  because  the  lien  sought  to  be  foreclosed  was  barred  by  four 
years  limitation  when  this  suit  was  instituted,  the  same  not  having 
been  renewed  at  the  time  the  renewal  note  was  executed.  The  premises 
being  a  homestead  in  order  to  create  a  lien  upon  it  the  wife  must  join 
the  husband  in  the  execution  of  same.  Const.,  art.  16,  sec.  50 ;  Sayles' 
Eev.  Stats.,  art.  3304. 

The  property  sought  to  be  subjected  to  said  lien  being  unquestionably 
the  business  homestead  of  the  defendants  since  before  the  execution  of 
the  lien  in  1893 — ^has  continued  to  be  so  used  and  occupied  by  the 
defendants  until  this  trial — the  husband  could  not  create  a  lien  upon 
said  homestead  by  the  renewal  of  said  note  without  being  joined  by 
the  wife,  although  the  money  obtained  by  said  renewal  was  used  for 
the  purpose  of  improving  the  homestead.    33  S.  W.  Rep.,  1088. 

A  deed  of  trust  can  not  be  legally  executed  upon  the  homestead  to 
secure  a  builder's  lien,  the  mechanic's  lien  is  the  only  lien  that  can 
be  created  to  secure  the  builder  or  materialman.  Sayles  Bev.  Stats., 
art.  3174.  A  contract  under  article  3174  should  be  signed  and  acknowl- 
edged by  the  wife.  Kalamazoo  Nat.  Bank  v.  Johnson,  24  S.  W.  Rep., 
350. 

Where  the  husband  and  wife  have  joined  in  executing  a  lien  on  the 
homestead  the  husband  can  not  waive  the  wife's  rights  or  extend  the 
lien  by  any  act  in  which  she  does  not  join.  San  Antonio  Real  Estate, 
Building  &  Loan  Ass'n  v.  Stewart  et  ux.,  66  S.  W.  Rep.,  665,  and 
authorities  there  cited;  Bunton  v.  Palm,  9  S.  W.  Rep.,  182. 

John  W.  Davidson,  for  appellee. — The  District  Court  having  ac- 
quired jurisdiction  of  the  case  by  reason  of  its  nature  will  retain  juris- 
diction although  it  should  hold  that  in  fact  no  lien  existed  even  at  the 
institution  of  the  suit.  Ablowich  v.  Greenville  Nat.  Bank,  67  S. 
W.  Rep.,  881 ;  Bunton  v.  Archinard,  49  S.  W.  Rep.,  684. 

BOOKHOUT,  Associate  Justice. — This  is  a  suit  in  the  District 
Court  of  Van  Zandt  County,  Texas,  by  appellee  J.  P.  DuBose  against 
appellant  D.  D.  Sudduth,  to  recover  judgment  on  a  promissory  note 
for  the  sum  of  $330,  executed  by  defendant  D.  D.  Sudduth  on  the  2d 
day  of  January,  1900,  with  10  percent  interest  from  date  of  note, 
which  note  was  given  by  said  defendant  D.  D.  Sudduth  in  renewal  of 
the  balance  due  on  the  last  of  a  series  of  three  notes  executed  by  defend- 
ant D.  D.  Sudduth  and  J.  E.  Francis  on  the  2d  day  of  January,  1893, 
for  $433.33  each,  which  said  three  notes  were  given  by  said  Sudduth 
and  Francis  for  money  with  which  to  purchase  material  and  pay  for 
labor,  and  with  which  they,  D.  D.  Sudduth  and  J.  E.  Francis,  did 
purchase  material  and  pay  for  labor  to  erect  a  brick  store  house  on 
the  land  described  in  plaintiff's  petition.  The  property  upon  which 
the  mechanic's  lien  was  sought  to  be  enforced,  was  the  business  home- 
stead of  the  defendant  D.  D.  Sudduth  when  the  original  notes  and 
contract  were  executed,  and  when  the  note  sued  on  was  executed. 

A  trial  resulted  in  a  judgment  for  plaintiff  for  his  debt  and  fore- 
closing the  mechanic's  lien.  Defendant  D.  D.  Sudduth  only  perfected 
an  appeal. 
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Opinion. — On  the  2cl  day  of  January,  1893,  Francis  &  Sudduth,  a 
firm  composed  of  J.  E.  Francis  and  D.  D.  Sudduth,  joined  by  D.  S. 
Sudduth,  wife  of  D.  D.  Sudduth,  executed  to  Tom  Clark  a  mechanic's 
lien  on  a  certain  lot  in  the  town  of  Canton,  Texas.  The  property  was 
at  the  time  the  business  homestead  of  D.  D.  Sudduth.  The  mechanic's 
lien  secured  a  series  of  three  notes,  each  for  $433.33,  executed  by  said 
•firm  of  Francis  &  Sudduth,  for  labor  and  material  for  the  erection  of 
a  brick  store  house  on  the  said  lot.  Thereafter  D.  D.  Sudduth  assumed 
all  the  liability  of  J.  E.  Francis  upon  said  note  and  lien.  Two  of  said 
notes  had  been  paid,  leaving  due  on  the  third  the  sum  of  $330,  and 
the  same  being  about  to  become  barred  by  the  statute  of  limitations  D. 
D.  Sudduth,  at  the  request  of  Clark,  executed  a  new  note  for  said 
amount,  extending  the  time  of  the  payment  of  the  debt. 

Clark,  for  a  valuable  consideration,  transferred  said  renewal  note  to 
appellee,  who  brought  suit  thereon,  setting  up  the  mechanic's  lien,  and 
prayed  judgment  for  the  amount  of  the  note  and  a  foreclosure  of  the 
lien. 

The  first  question  presented  is,  can  the  husband,  without  the  con- 
sent of  his  wife,  renew  a  note  secured  by  a  mechanic's  lien  on  the 
business  homestead,  extending  the  time  of  the  payment  of  the  debt  and 
continue  in  force  said  mechanic's  lien  as  security  for  such  renewal  note  ? 
This  question  was  considered  by  the  Court  of  Civil  Appeals  for  the 
Fourth  District  on  a  state  of  facts  quite  similar  to  those  above  set  out, 
and  it  was  there  held  that  the  husband  did  not  have  such  authority. 
(San  Antonio  Real  Estate  tod  Building  Loan  Ass'n  v.  Stewart,  65  S. 
W.  Rep.,  665.)  A  writ  of  error  was  denied  by  the  Supreme  Court. 
It  is  true,  in  the  case  cited,  the  wife  was  a  party  to  the  note,  and  the  note 
was  barred  by  limitation  when  the  husband  executed  the  renewal.  We 
do  not  see  that  tiie  fact  that  she  was  a  party  to  the  note  makes  any 
difference,  for,  being  a  married  woman,  she  was  not  bound  for  the  debt 
by  such  signing.  Nor  does  the  fact  that  the  bar  of  the  statute  was 
complete  in  the  Stewart  case,  while  in  this  case  the  original  debt  was 
about  to  become  barred,  make  the  holding  in  that  case  inapplicable. 
If  he  has  not  the  right  to  revive  a  barred  debt,  he  would  not  have  the 
right  to  prevent  the  bar  of  the  statute  in  the  first  instance.  The  opinion 
in  the  Stewart  case  bases  the  ruling  upon  the  fact  that  the  same  for- 
malities are  required  to  place  an  incumbrance  on  the  homestead  as  on 
the  wife's  separate  property,  and  the  husband  has  no  more  power  to 
incumber  the  one  than  he  has  the  other.  It  is  clear  that  when  the  wife 
has  given  a  mortgage  upon  her  separate  property  to  secure  a  com- 
munity debt,  there  can  be  no  renewal  of  the  debt  or  extension  of  time 
for  its  payment  by  the  husband  alone  that  would  be  binding  on  the 
wife.  (Woflford  v.  Unger,  55  Texas,  480;  Angel  v.  Miller,  16  Texas 
Civ.  App.,  679.)  The  wife,  not  being  bound  on  the  note,  the  homestead 
merely  became  a  surety  for  the  debt,  and  it  would  be  discharged  from 
liability  for  the  debt  under  the  same  acts  that  would  discharge  an 
individual  surety.  A  surety  is  bound  by  the  terms  of  the  contract,  and 
his  liability  can  not  be  extended  beyond  it.  If  the  contract  be  altered 
without  his  consent,  whether  he  sustains  injury,  or  the  contract  be  to 
his  advantage,  it  ceased  to  be  his  contract,  and  with  that  his  obligation 
ceases.     (Durrell  v.  Farwell,  88  Texas,  107;  Angel  v.  Miller,  supra.) 
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Under  the  facts  ahowii,  D.  D.  Sudduth  did  not  have  the  power  to  renew 
the  debt  against  his  business  homestead  and  extend  the  time  of  its 
payment  so  as  to  continue  it  a  charge  against  such  homestead.  It 
f oUows  that  the  trial  court  erred  in  foreclosing  the  mechanic's  lien  upon 
the  homestead. 

It  is  contended  that  as  the  lien  on  the  homestead  was  not  enforceable 
the  trial  court  should  have  so  held,  and  as  the  debt  sued  on  was  less 
than  five  hundred  dollars,  an  amount  not  within  its  jurisdiction,  the 
District  Court  should  have  dismissed  the  cause.  The  same  contention 
was  made  in  the  motion  for  rehearing  in  the  case  of  Ablowich  v.  Na- 
tional Bank,  95  Texas,  433.  The  court  in  that  case  cites  with  approval 
an  excerpt  from  the  opinion  in  the  case  of  Hoflfman  v.  Cleburne  B.  & 
L.  Ass'n,  85  Texas,  410,  that  *Hhe  jurisdiction  of  the  court  can  not  be 
defeated  when  the  case  stated  in  the  petition  is  within  its  jurisdiction, 
unless  it  is  made  to  appear  that  the  allegations  upon  which  the  juris- 
diction depends  were  fraudulently  inserted  in  the  petition  for  the 
purpose  of  conferring  the  jurisdiction/'  There  is  no  contention  in 
this  case  that  the  allegations  upon  which  the  District  Court  was  author- 
ized to  take  jurisdiction  were  fraudulent.  The  District  Court  had 
jurisdiction  by  reason  of  the  suit  being  one  to  enforce  a  lien  on  real 
estate.  The  lien  not  being  enforceable,  it  had  the  power  to  retain 
jurisdiction  for  the  purpose  of  rendering  judgment  on  the  debt.  The 
judgment  foreclosing  the  mechanic's  lien  in  this  case  is  reversed,  and  as 
to  said  lien  judgment  is  rendered  for  appellant.  The  judgment  for 
the  debt  is  affirmed. 

Affirmed  in  part  and  reversed  and  rendered  in  part. 


Western  Union  Telegraph  Company  v.  W.  L.  McDonald. 

Decided  March  6,  1906. 

1. — ^Telegraph  Xessage— Bontlng. 

The  court  charged  the  jury  as  follows:  "Parties  sending  messages  have 
the  right  to  designate  the  route  bj  which  his  message  shall  be  sent,  and  the 
telegraph  company  is  compelled  to  cariy  out  the  instruction  of  the  party  send- 
ing such  message.''  The  objection  is  to  the  word  compelled.  Where  a  mes- 
sage is  destined  beyond  the  lines  of  the  receiving  company  the  sender  has  the 
absolute  right  to  select  the  connecting  route.  In  the  use  of  the  route  selected 
the  company  is  held  only  to  ordinary  care.  The  charge  complained  of,  con- 
strued in  the  light  of  ite  context,  imposed  no  higher  duty. 

8. — ^Telegrapli  Companiet — ^Degree  of  Care. 

Telegraph  companies  are  common  carriers  of  telegraph  messages,  and  are 
in  duty  bound  to  receive  messages  tendered  with  legal  charges,  and  must,  in 
their  efforts  to  promptly  transmit  and  deliver,  use  ordinary  care. 

8. — ^Proximate  Cause — Charge. 

The  court  charged  the  jury  that  even  though  defendant's  lines  were  out 
of  use  without  fault  on  its  part,  still,  if  defendant's  agent  knew  of  this  fact 
and  failed  to  notify  the  sender  at  the  time  the  message  was  received,  the  de- 
fendant would  be  liable.  Held,  error,  because  there  was  no  evidence  that  but 
for  the  silence  of  the  agent  the  plaintiff  could  and  would  have  secured  the 
postponement  of  the  funeral  in  some  other  way. 
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Appeal  from  the  Distriet  Court  of  Grimes  Comity.  Tried  below 
before  Hon.  T.  C.  BuflBngton,  Special  Judge. 

Geo.  H.  Fearons,  N,  L.  Lindsley,  J.  W.  Lewis  and  Dean,  Humphrey 
£  Powell,  for  appellant. — ^The  court  erred  in  that  portion  of  the  general 
charge  to  the  jury  as  follows:  'Tarties  sending  messages  over  tele- 
graph lines  have  the  right  to  designate  the  route  by  which  his  message 
must  be  sent,  and  the  telegraph  company  is  compelled  to  carry  out  the 
instructions  of  the  party  sending  said  message;''  because  said  portion 
of  the  court's  charge  is  not  a  correct  statement  of  the  law,  is  inapplic-  • 
able  to  the  facts  of  this  case,  is  unintelligible  and  imposes  upon  the 
telegraph  company  more  onerous  duties  and  obligations  than  are  re- 
quired of  it  by  the  law,  and  makes  a  telegraph  company  the  insurer 
under  all  conditions  of  the  safe  transmission  of  the  message  along  the 
route  designated  by  the  party  tendering  it  for  transmission  and  delivery. 
Western  U.  Tel.  Co.  v.  Bums,  70  S.  W.  Rep.,  784;  Hargrave  v.  Western 
U.  Tel.  Co.,  60  S.  W.  Rep.,  688;  Western  XJ.  Tel.  Co.  v.  Cox,  74  S.  W. 
Rep.,  922. 

The  court  erred  in  the  following  portion  of  the  general  charge  to  the 
jury,  to  wit:  "Telegraph  companies  are  considered  common  carriers 
of  telegraph  messages  and  are  bound  to  receive  and  transmit  and 
deliver  all  messages  when  offered  when  all  legal  charges  are  paid,  and 
must  use  due  care,  promptness  and  diligence  in  the  transmitting  of  all, 
messages  received  by  said  telegraph  company;"  because  said  portion  of 
the  court's  charge  is  not  a  correct  statement  of  the  law,  is  inapplicable 
to  the  facts  of  this  case,  imposes  a  greater  duty  upon  telegraph  com- 
panies than  is  required  by  the  law  and  its  contract,  and  makes  a  tele- 
graph company  the  insurer  of  the  transmission  and  delivery  of  all 
messages  offered  it,  when  the  legal  charges  are  paid  therefor;  and  said 
portion  of  the  charge  is  not  corrected  and  could  not  be  corrected  by  any 
otiier  portion  of  the  charge.  Western  XJ.  Tel.  Co.  v.  Edsall,  63  Texas, 
668;  Western  XJ.  Tel.  Co.  v.  Hays,  63  S.  W.  Rep.,  171;  25  Am.  and 
Eng.  Ency.  of  Law,  747-48  (1st  ed.),  and  notes  2  and  3  on  page  748; 
Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Greenlee,  62  Texas,  349. 

The  court  should  have  instructed  the  jury  that  the  defendant  was 
required  to  use  ordinary  care  and  diligence  in  the  transmission  and 
delivery  of  the  message  tendered  it,  and  the  substitution  by  the  court  of 
the  duty  to  use  due  care,  promptness  and  diligence  followed  by  the 
incorrect  definition  of  due  diligence  was  erroneous  and  could  have  had 
no  other  effect  than  to  confuse  and  mislead  the  jury.  Western  XJ.  Tel. 
Co.  V.  Bums,  70  S.  W.  Rep.,  784;  Hargrave  v.  Western  XJ.  Tel.  Co., 
60  S.  W.  Rep.,  688;  Western  XJ.  Tel.  Co.  v.  Cox,  74  S.  W.  Rep.,  922. 

Oeo.  D.  Neal  and  John  M.  King,  for  appellee. — ^The  language  of  the 
court  will  be  given  its  natural  meaning  and  import,  and  in  the  charge 
complained  of,  the  language:  "The  telegraph  company  is  compelled 
to  carry  out  the  instructions  of  the  party  sending  said  message,"  taken 
in  connection  with  the  preceding  language  of  the  same  paragraph,  could 
only  be  construed  to  mean  that  the  telegraph  company  was  bound  by 
the  routing  of  the  message.  Western  XJ.  Tel.  Co.  v.  Turner,  94  Texas, 
304 ;  Western  XJ.  Tel.  Co.  v.  Sims,  69  S.  W.  Rep.,  464. 
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While  the  court  charged  the  jury  in  the  paragraph  complained  of 
that  telegraph  companies  are  common  carriers  of  telegraph  messages, 
and  are  bound  to  receive,  transmit  and  deliver,  it  explains  and  limits 
the  language  so  used  by  the  succeeding  language  of  the  same  paragraph, 
in  that  it  tells  the  jury  that  in  the  transmission  and  delivery  of  mes- 
sages, telegraph  companies  are  required  to  use  due  care,  promptness 
and  diligence,  and  the  court  further  defines  what  it  means  by  due 
diligence.  Texas  Ss  P.  Ey.  Co.  v.  Nix,  23  S.  W.  Rep.,  328;  Jones  v. 
Shaw,  41  S.  W.  Rep.,  690;  Western  U.  Tel.  Co.  v.  Redinger,  54  S.  W. 
Rep.,  417;  Western  U.  Tel.  Co.  v.  Adams,  12  S.  W.  Rep.,  857;  Western 
U.  Tel.  Co.  V.  Hines,  54  S.  W.  Rep.,  627;  Gulf,  C.  &  S.  P,  Ry.  Co.  v. 
Wilson,  69  Texas,  739. 

GILL,  Chief  Justice. — ^W.  L.  McDonald  sued  the  Western  Union 
Telegraph  Company  for  damages  for  mental  anguish  occasioned  by  the 
failure  of  the  company  to  deliver  a  message  requesting  the  postponement 
of  his  father's  funeral  until  his  arrival.  He  averred  that  but  for  the 
fault  of  the  company  the  funeral  would  have  been  postponed  one  day 
and  he  would  have  been  present. 

The  company  defended  upon  these  grounds : 

First.  Because,  by  reason  of  rains,  storms  and  other  causes  beyond 
its  control,  its  wires  were  useless  almost  the  entire  day  the  message 
was  tendered  and  that  the  message  was  delivered  as  promptly  as  possible 
after  the  wires  came  into  use  again. 

Second.  The  plaintiff  was  advised  of  these  conditions  when  the 
message  was  tendered  and  the  company  accepted  it  subject  to  delay. 

Third.  The  plaintiff  routed  the  message  via  Plantersville,  thence 
over  a  telephone  line  to  its  destination,  and  that  the  telephone  line  was 
down  or  out  of  use  the  entire  day  of  the  date  of  the  message.  That 
defendant  neither  owned  nor  controlled  the  telephone  line,  and  owed 
plaintiff  no  greater  duty  under  its  contract  than  to  exercise  ordinary 
care  to  have  the  message  transmitted  thereover. 

The  cause  was  submitted  to  a  jury  which  found  for  plaintiff,  and  from 
a  judgment  upon  that  verdict  defendant  has  appealed. 

General  J.  G.  McDonald,  who  lived  at  Anderson,  Texas,  died  on 
March  11,  1903.  W.  L.  McDonald,  the  plaintiff  in  this  case,  is  his 
son,  and  on  that  day  was  in  Meridian,  Mississippi,  where  he  had  been 
since  the  preceding  day.  While  there  he  was  advised  that  his  father 
was  dying.  He  wired  his  brother,  J.  G.  McDonald,  Jr.,  at  Anderson, 
Texas,  in  substance  that  he  was  advised  of  his  father's  illness;  would 
leave  at  once  for  Anderson  via  Shreveport,  and  requested  his  brother 
to  wire  him  at  Shreveport  the  condition  of  his  father.  He  then  pro- 
ceeded to  Shreveport,  but  on  account  of  washouts  he  did  not  reach 
there  until  2  o'clock  a.  m.  of  the  13th  of  March.  He  had  to  remain 
at  Shreveport,  Louisiana,  until  7  a.  m.  before  he  could  get  a  Texas  train. 
During  that  time  he  received  a  message  advising  him  that  his  father 
had  died  on  the  11th  and  would  be  buried  on  the  13th  at  10  o'clock, 
a.  m.  Just  before  leaving  Shreveport  he  tried  to  get  a  message  out,  but 
the  conductor  would  not  hold  the  train,  and  advised  him  to  send  it 
from  the  next  station  in  the  direction  of  Logansport.  Between  Shreve- 
port and  Logansport  he  tendered  his  message  at  two  places,  but  in 
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each  instance  his  message  was  declined  because  the  wires  were  out  of 
use.  At  Logansport  he  tendered  to  the  agent  of  defendant  the  follow- 
ing message: 

•^J.  G.  McDonald,  Anderson,  Texas. 

"Missed  connection.  Postpone  funeral  until  tomorrow.  Arrive  to- 
night at  midnight.     Rush. 

(Signed)     W\  L.  McDonald.'' 

Up  to  this  point  the  facts  appear  without  dispute. 

The  agent  who  received  this  message  for  transmission  testified  that 
he  aivised  plaintiff  that  the  wires  were  not  working,  and  suggested  that 
he  try  another  oflSce  further  in  the  direction  of  Houston.  That  plaintiff 
insisted  that  the  agent  take  it  and  send  it  as  soon  as  he  could,  and  that 
thereupon  the  message  was  accepted  subject  to  delay,  and  plaintiff  paid 
the  defendant's  charges  and  26  cents  for  transmission  over  the  telephone 
from  Plantersville  to  Anderson. 

Plaintiff  testified  that  defendant's  agent  at  Logansport  stated  that 
he  had  one  wire  working,  and  that  he  accepted  the  message  uncondi- 
tionally as  regards  the  condition  of  the  wires.  Plaintiff  testified  that 
he  routed  the  message  via  Navasota.  Defendant's  agent  testified  it  was 
routed  via  Plantersville,  and  other  evidence  showed  that  the  latter  place 
was  the  end  of  the  company's  line  in  the  direction  of  Anderson,  and 
that  Plantersville  was  the  customary  and  oflScial  routing  for  Anderson 
messages.  Defendant's  line  to  Plantersville  passed  through  Navasota. 
The  telephone  line  from  Plantersville  to  Anderson  was  out  of  use  dur- 
ing the  entire  day  of  March  13.  There  was  a  telephone  line  from 
Navasota  to  Anderson  which  remained  in  good  working  order  that 
day.  By  6:30  p.  m.,  March  13,  the  wires  to  Logansport  were  restored 
and  the  message  sent.  It  reached  Navasota  after  the  Plantersville 
office  had  been  closed,  so  the  agent  of  defendant  at  Navasota  used  the 
phone  from  that  point  to  Anderson.  The  message  did  not  reach  Ander- 
son until  after  the  body  of  General  McDonald  had  been  buried.  The 
interment,  though  fixed  to  occur  at  10  o'clock,  a.  m.,  March  13,  did  not 
in  fact  take  place  until  3 :00  p.  m.  of  that  day.  The  plaintiff  arrived 
at  Anderson  the  night  of  the  13th. 

Defendant  adduced  evidence  tending  to  show  that  it  had  exercised 
due  care  to  keep  its  lines  in  order  and  to  restore  them  promptly  when 
for  any  cause  they  were  disturbed. 

By  the  first  assignment  appellant  complains  of  the  part  of  the  court's 
charge  which  instructed  the  jury  in  effect  that  "parties  sending  mes- 
sages have  the  right  to  designate  the  route  by  which  his  message  must 
be  sent  and  the  telegraph  company  is  compelled  to  carry  out  the  instruc- 
tion of  the  party  sending  such  message."  The  objection  is  to  the  word 
compelled,  which  we  have  italicised  above.  If  the  charge  means  no  more 
than  that  the  defendant  was  under  the  duty  to  observe  the  routing, 
and  adopt  no  other  route,  it  correctly  states  the  law.  Where  a  message 
is  destined  beyond  the  lines  of  the  receiving  company  the  sender  has 
the  absolute  right  to  select  the  connecting  route.  (27  Am.  and  Eng. 
Encv.  of  Law,  1059:  Western  U.  Tel.  Co.  v.  Simms,  30  Texas  Civ. 
App.,  32;  Western  U.  Tel.  Co.  v.  Turner,  94  Texas,  304.)     And  if 
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the  company  undertakes  to  use  a  different  line  it  is  no  defense  that 
the  line  selected  was  out  of  order.  (Turner's  case,  supra.  Nor,  on 
the  other  hand,  is  it  the  duty  of  the  company  to  adopt  a  diflterent  route 
unless  when  the  message  is  sent  the  company  shows  that  the  route 
selected  by  the  sender  is  not  open.  (27  Am.  and  Eng.  Ency.  of  Law, 
1059;  Simms  case,  supra.)  While  it  is  true  that  in  the  use  of  the 
route  selected  the  company  is  held  only  to  ordinary  care,  we  think  the 
charge  complained  of,  construed  in  the  light  of  its  context,  imposed 
no  higher  duty.  We  therefore  decline  to  sustain  the  particular  objec- 
tion urged. 

As  the  relation  of  the  use  of  the  selected  connecting  line  arises  in  a 
more  important  particular  applicable  to  another  phase  of  this  case,  we 
will  discuss  it  further  in  that  connection. 

In  a  paragraph  of  the  charge,  which  is  the  subject  of  the  second  as- 
signment, the  court  instructed  the  jury  that  telegraph  companies  are 
considered  common  carriers  of  telegraph  messages,  and  are  bound  to 
receive,  transmit  and  deliver  all  messages  when  offered  when  the  legal 
charges  are  paid,  and  must  use  due  care,  promptness  and  diligence  in 
the  transmitting  of  all  messages  received  by  the  company. 

The  objection  is  that  the  charge  imposes  the  absolute  duty  to  receive, 
transmit  and  deliver.  Such  companies  are  in  duty  bound  to*  receive 
messages  tendered  with  legal  charges,  and  must,  in  their  efforts  to 
promptly  transmit  and  deliver,  use  ordinary  care.  The  portion  of  the 
charge  in  question,  though  perhaps  not  material  error  in  the  light  of 
the  entire  document,  is  at  least  inaccurate.  Upon  another  trial  we 
suggest  that  the  rule  defining  the  company's  duty  be  accurately  stated. 
■The  court's  definition  of  ordinary  care  is  subject  to  a  like  criticism, 
and  we  recommend  the  use  of  approved  definitions.  We  do  not  decide, 
however,  that  upon  either  of  these  points  the  error  is  so  material  as  to 
call  for  a  reversal  of  the  judgment.  The  case  is  remanded  upon  other 
errors. 

The  sixth  assignment  is  meritorious.  It  is  addressed  to  a  portion  of 
the  court's  main  charge  by  which  the  jury  were  in  effect  instructed  that 
even  though  the  defendant's  wires  were  out  of  use  by  force  of  conditions 
over  which  the  company  had  no  control  (acts  of  God),  still,  if  de- 
fendant's agent  at  Logansport  knew  of  these  conditions  when  the  mes- 
sage was  accepted  for  transmission  and  failed  to  advise  plaintiff  thereof, 
the  defendant  would  be  liable  for  plaintiff's  failure  to  attend  his  father's 
funeral.  Even  if  the  failure  of  the  agent  to  advise  the  sender  of  the 
useless  condition  of  the  wires  be  an  actionable  wrong,  no  recovery  could 
be  had  for  damages  not  proximately  flowing  therefrom.  The  plaintiff 
could  not  have  been  damaged  (beyond  the  fees  paid)  on  account  of  the 
agent's  alleged  wrongful  act  in  this  respect  unless  he  was  thereby  in- 
duced to  abandon  the  use  of  other  effective  means  to  forward  his  message 
in  time,  and  it  is  not  shown  by  any  evidence  that,  but  for  the  silence 
of  the' Logansport  agent  as  to  the  condition  of  defendant's  lines,  plain- 
tiff could  and  would  have  secured  the  postponement  of  the  funeral  in 
some  other  way.  The  error  is  obvious  and  most  material.  The  charge 
is  also  erroneous  because  it  ignores  another  defense  in  the  case.  Even 
if  the  lines  of  the  defendant  had  been  useless  and  their  condition  due  to 
the  negligence  of  the  company,  or  if  the  agent  negligently  failed  to 
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advise  the  sender  of  the  disabled  condition  of  the  wires  but  for  which 
he  would  have  sent  the  message  from  some  point  further  along  defend- 
ant's line,  still  there  could  be  no  liability  with  respect  to  the  failure 
to  postpone  the  funeral  if  the  message  was  routed  by  Plantersville,  for 
the  undisputed  proof  is  that  the  telephone  line  from  Plantersville  was 
down  during  the  entire  day.  The  question  of  whether  plaintiff  could 
or  would  have  sent  a  later  message  which  would  have  reached  its 
destination  in  time  becomes  all  the  more  important  in  view  of  the  fact 
that  according  to  plaintiff's  statement  he  tendered  his  message  at 
Logansport  at  9 :30  a.  m.  of  March  13,  when  he  knew  the  funeral  had 
been  set  for  10  a.  m.  of  that  day.  The  message  was  actually  sent  from 
Logansport  at  6:30  p.  m.  and  the  funeral  occurred  at  3  p.  m.  of  the 
same  day.  The  routing  of  the  message  is  unimportant,  therefore,  except 
upon  the  theory  that  if  routed  by  the  sender  via  Plantersville  the  de- 
fendant would  in  no  event  be  liable,  because  at  no  time  during  that 
day  was  transmission  possible  over  the  telephone  line  from  that  point. 
If  not  routed  that  way,  then  the  liability  of  the  company  would  depend 
either  on  a  showing  of  negligence  on  its  part  with  respect  to  the  con- 
dition of  its  wires,  or  else  that  the  Logansport  operator  failed  to  advise 
the  sender  of  the  disabled  condition  of  the  wires  and  the  sender  was 
thereby  prevented  from  securing  the  postponement  of  the  funeral 
in  some  other  way. 

We  are  also  of  opinion  the  evidence  presents  the  issue  as  to  whether 
the  funeral  would  have  been  postponed  had  the  message  in  question 
reached  its  destination  on  March  13,  prior  to  the  interment. 

What  we  have  said  disposes  in  a  general  way  of  all  the  questions  made 
upon  this  appeal  and  which  are  likely  to  arise  upon  another  trial. ' 
The  assignments  presenting  other  questions  are  either  immaterial  or 
without  merit  and  are  therefore  overruled. 

For  the  reasons  given,  the  judgment  is  reversed  and  the  cause  re- 
manded. 

Reversed  and  remanded. 


Gulp,  Colorado  &  Santa  Pe  Railway  Company  v.  I.  Looney. 

Decided  March  7,*  1906. 

1. — ^Dlsquallfloatlon  of  Judge. 

It  is  ground  for  reversal  of  a  judgment  that  the  judge  was  disqualified 
by  relationship  to^  one  of  the  parties,  though  the  point  was  first  raised  on 
motion  for  new  trial. 


-Kindred  Within  Third  Degree. 
Persons  who  had  the  same  great-grandmother  are  related  within  the  third 
degree. 

3. — Same — ^Party — Community  Property. 

In  a  suit  by  the  husband  for  damages  which  on  recovery  would  be  com- 
munity property,  the  wife  is  a  party  within  the  meaning  of  the  statute  dis- 
qualifying a  judge  related  to  the  litigants  within  the  third  degree  from  trying 
the  case. 
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Appeal  from  the  Comity  Court  of  Milam  County.  Tried  below 
before  Hon.  R.  B.  Pool. 

J.  W.  Terry  and  A.  H.  Ctdwell,  for  appellant. 

No  briefs  for  appellee  were  on  file. 

KEY,  Associate  Justice. — ^We  sustain  the  first  assignment  of  error 
which  presents  the  question  of  the  disqualification  of  the  trial  judge  on 
account  of  his  relationship  to  the  plaintiflE.  The  question  was  not 
raised  until  after  the  case  had  been  decided,  and  appellant  moved  for 
a  new  trial,  but  that  is  immaterial,  because,  if  the  judge  was  disqualified, 
it  was  not  too  late  to  raise  the  question  in  that  manner.  There  is  a 
properly  authenticated  statement  of  facts  in  the  record  relating  to  the 
hearing  of  the  motion  for  new  trial,  by  which  it  appears  that  it  was 
shown  without  controversy  that  the  grandmothers  of  the  judge  and  of 
the  plaintiflFs  wife  were  sisters,  and  their  great  grandmother  was  one 
and  the  same  person.  A  judge  is  disqualified,  in  this  State,  when  he 
is  related  to  either  of  the  parties  by  consanguinity  or  affinity  within 
the  third  degree;  and  it  has  been  decided  that  persons  having  the  same 
great  grandparent  are  so  related.  (Boker  v.  McRimmon,  48  S.  W. 
Rep.,  742,  and  case  there  cited.) 

This  is  an  action  for  damages,  which  if  recovered,  would  constitute 
community  property  between  the  plaintiflE  and  his  wife;  and  therefore, 
the  latter,  though  not  mentioned  in  the  pleadings,  is  a  party  to  the  suit 
within  the  purview  of  the  statute  defining  disqualification  of  a  judge. 

The  main  statement  of  facts  is  not  approved  by  the  trial  judge,  and, 
for  that  reason,  it  can  not  be  considered  by  this  court.  Hence  we  make 
no  ruling  upon  any  question  which  requires  a  reference  to  the  statement 
of  facts. 

On  all  the  other  questions,  except  the  one  upon  which  the  reversal 
is  predicated,  we  rule  against  appellant.  For  the  error  pointed  out, 
the  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Gulp,  Colorado  &  Santa  Fe  Railway  Company  v.  C.  A.  Minter. 

Decided  March  7,  1906. 

1. — ^Negligence — ^Release. 

Evidence  in  case  of  section  foreman  injured  by  collision  of  handcar  with 
train  considered  and  held  to  sup])ort  findings  of  negligence  by  defendant  in 
omitting  train  signals  on  approaching  a  cut,  and  of  due  care  by  plaintiff,  and 
of  the  invalidity  of  a  release  of  claim  for  damages  because  the  contract  of 
settlement  was  not  performed  by  defendant. 

ON   MOTION   FOB  BEHEABINO. 

8^— <:iontraot — ^Release  of  Damagei — Charge. 

An  Instruction  holding  plaintiff  precluded  from  recovery  of  damages  if 
he  executed  a  release  of  his  claim  therefor  in  consideration  of  reemployment 
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which  he  thereupon  took,  was  properly  refused  where  it  ignored  the  issue, 
made  by  the  evidence,  that  a  part  of  the  consideration  for  such  release  was  to 
be  the  payment  of  plaintiff  for  full  time  while  incapacitated  from  labor  by 
his  injuries  and  defendant  had  not  so  paid  him. 

8. — ^Requested  Charge. 

A  requested  instruction,  in  order  that  its  refusal  should  constitute  etror, 
should  be  accurate,  and  it  is  not  the  duty  of  the  trial  court  to  correct  it  and 
reduce  it  to  proper  form. 

4. — Release — Consideration. 

Where  the  consideration  of  a  release  of  damages  was  a  payment  to  be  made 
to  plaintiff,  and  not  merely  an  agreement  to  pay,  failure  to  make  payment 
avoids  the  release;  the  injured  party  may  sue  for  his  entire  damages,  and  is 
not  remitted  to  suit  for  the  sum  agreed  to  be  paid. 

Appeal  from  the  District  Court  of  Milam  County.  Tried  below 
before  Hon.  J.  C.  Scott. 

J.  W.  Terry  and  A.  H.  Culwell,  for  appellant. — ^Where  it  appears,  as 
it  does  in  this  case,  that  the  defendant  would  not  have  re-employed  the 
plaintiff  after  the  accident  unless  he  had  executed  the  release  and  made 
settlement,  all  of  which  facts  were  then  well  known  to  the  plaintiff :  and 
it  further  appearing  that  this  was  one  of  the  considerations  for  the  exe- 
cution of  the  release,  and  that  the  plaintiff  was  re-employed  only  after 
he  had  executed  the  same,  he  ought  to  be  bound  thereby,  and  the  court 
should  have  given  this  charge.  Gulf,  C.  &  S.  F.  Rv.  Co.  v.  Minter,  11 
Texas  Ct.  Rep.,  863 ;  Texas  &  M.  Ry.  Co.  v.  Sullivan,  48  S.  W.  Rep., 
698;  Carroll  v.  Missouri,  K.  &  T.  Ry.  Co.,  69  S.  W.  Rep.,  1004. 

Plaintiff's  cause  of  action,  if  any,  is  upon  such  promise,  and  not  upon 
the  original  cause  of  action,  which  was  thereby  settled.  Gulf,  C.  &  S. 
F.  Ry.  Co.  V.  Harriett,  80  Texas,  80 ;  Jennings  v.  Fort  Worth,  7  Texas 
Civ.  App.,  330 ;  East  Line,  etc.,  Ry.  Co.  v.  Scott,  72  Texas,  70 ;  Quebe 
V.  Gulf,  C.  &  S.  F.  Ry.  Co.,  10  Texas  Ct.  Rep.,  296;  Carroll  v.  Missouri, 
K.  &  T.,  69  S.  W.  Rep.,  1004;  Texas  &  M.  Ry.  v.  Sullivan,  48  S.  W. 
Rep.,  598 ;  Kingsley  v.  Kingsley,  20  111.,  203 ;  Merry  v.  Allen,  39  Iowa, 
235 ;  Babcock  v.  Hawkins,  23  Vt.,  561 ;  Spitze  v.  Baltimore  &  0.  Ry., 
23  Atl.  Rep.,  307;  Brunswick  &  W.  R.  R.  Co.  v.  Clem,  7  S.  E.  Rep.,  84 ; 
Fitzsimmons  v.  Ogden,  10  U.  S.,  2 ;  Wilder  v.  St.  Joe  &  L.  C.  Ry.,  25 
Atl.  Rep.,  896;  Allison  v.  Abendroth,  15  N.  E.  Rep.,  606;  Woodward 
V.  Miles,  24  N.  H.,  289 ;  Hemingway  v.  Stansel,  106  U.  S.,  399';  Tomlin 
V.  McChord,  29  Ky.,  4;  2d  Chitty  on  Contracts,  1124. 

0.  Tiff.  Moore  and  U.  8,  Hearrell,  for  appellee. — ^The  consideration 
for  the  release  executed  by  the  plaintiff  was  either  the  promise  of  the 
general  claim  agent  or  the  performance  of  the  payment  to  the  plaintiff 
for  his  lost  time  by  reason  of  the  injuries  he  sustained  and  the  payment 
of  one  dollar  and  the  promise  of  one  day's  labor;  and  the  appellant's 
special  charge  No.  2,  given  bv  the  court,  fully  covered  that  issue  of  the 
case.    Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Minter,  11  Texas  Ct.  Rep.,  863. 

FISHER,  Chief  Justice. — This  is  a  suit  by  the  appellee  against  the 
railway  company  for  damages  resulting  from  injuries  sustained  by  him 
from  being  thrown  from  a  handcar.    The  appellee  was  a  section  fore- 
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man  in  the  employ  of  appellant^  and  was  operating  the  handcar  in  the 
discharge  of  his  duties  at  the  time  he  was  injured. 

The  negligence  alleged  is  a  failure  of  the  employes  operating  the 
freight  train,  which  was  nearing  a  cut,  to  blow  the  whistle  or  ring  the 
bell,  as  required  by  the  rules  of  the  company. 

The  appellant,  besides  a  plea  of  general  denial,  pleaded  assumed 
risk  and  contributory  negligence;  and  further,  that  after  the  accident 
the  plaintiflp  and  defendants  made  a  settlement  of  the  cause  of  action 
sued  on  and  a  release  was  executed  by  plaintiff,  in  consideration  of  $1 
and  an  agreement  to  employ  him  for  one  day  as  section  foreman  at  the 
usual  rate  of  pay,  which  agreement  was  complied  with;  and,  further, 
that  if  said  consideration  for  said  release  was  not  what  was  stated 
therein,  then  that  the  full  and  complete  consideration  for  the  release 
was  the  acceptance  by  appellee  of  the  promise  of  the  general  claim 
agent  of  the  defendant  company  to  pay  him  for  full  time  during  the 
period  of  disability,  which  promise  was  accepted  by  Minter,  and  which 
it  is  alleged,  constituted  a  good  and  valid  consideration  for  the  release. 

Verdict  and  judgment  were  in  appellee^s  favor  for  $3,750.  This  is 
the  second  appeal  of  this  case.  On  the  former  appeal  we  held  that  the 
evidence  was  sufficient  to  support  a  verdict  in  appellee^s  favor.  The 
evidence  here  is  practically  the  same  as  it  was  on  the  first  trial ;  and  we 
find  that  there  is  evidence  to  support  the  averments  of  negligence 
charged  against  appellant,  and  that  the  jury  were  authorized,  from  the 
facts,  to  reach  the  conclusion  that  the  appellee  was  not  guilty  of  con- 
tributory negligence,  and  that  the  injuries  received  were  not  the  result 
of  a  risk  assumed.  The  appellee  did  enter  into  a  contract  of  release,  in 
some  respects  as  pleaded  by  the  appellant,  but  it  is  contended  by  him  that 
the  principal  consideration  for  the  contract  was  the  promise  upon  the 
part  of  appellant  to  pay  him  for  the  full  time  he  lost  by  reason  of  the 
injuries  sustained;  and  there  is  evidence  tending  to  show  that  the 
appellant  did  not  pay  the  full  sum  for  which  it  was  liable,  and  which 
it  agreed  and  promised  to  pay,  but  only  paid  about  half  of  that  amount ; 
that  the  appellee  did  not  accept  this  payment  and  demanded  the  full 
sum  he  was  entitled  to  receive,  which  was  refused  by  the  appellant. 

There  is  a  theory  of  the  case  which  is  justified  by  the  evidence,  to  the 
effect  that  the  appellee  did  not  merely  accept  the  promise  of  appellant 
to  pay  as  consideration  for  the  execution  of  the  release,  but  that  the 
payment  should  actually  be  made  in  order  for  the  promise  to  be  binding. 
We  also  find  that  there  is  evidence  which  justifies  the  conclusion  that 
the  verdict  is  not  excessive. 

These  findings  dispose  of  all  the  assignments  which  complain  of  the 
verdict;  and  also  dispose  of  appellant's  third  assignment,  which  is 
based  upon  the  refusal  of  the  trial  court  to  give  a  charge  to  the  effect 
that  the  release  was  binding  upon  the  plaintiff,  and  would  operate  as  a 
bar  to  the  right  of  plaintiff's  recovery  for  the  damages  sued  for. 

Appellant's  first  assignment  of  error  complains  of  the  refusal  of  the 
court  to  give  special  charge  No.  3,  requested  by  it.  This  was  one  of  the 
charges  passed  upon  by  this  court  in  the  former  appeal  of  this  case, 
which  is  found  reported  in  11  Texas  Ct.  Eep.,  863.  We  do  not  construe 
that  opinion  as  holding  that  it  was  error  for  the  court  to  refuse  to  give 
this  charge  in  the  form  it  was  stated,  but  we  reversed  on  the  ground  that 
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it  was  error  for  the  trial  court  to  refuse  to  give  another  charge  which, 
was  refused  on  the  first  trial,  but  which,  it  appears  from  an  .examination 
of  the  record,  was  given  in  the  present  case;  and  we  are  of  the  opinion 
that  the  issue  embraced  in  charge  No.  3  was  substantially  covered  by 
the  charge  that  was  given.  But  however,  charge  No.  3  which  was  re- 
fused is  not  properly  framed,  and  we  so  stated  in  the  former  opinion. 
It  authorizes  the  jury  to  find  on  the  combination  of  facts  there  stated 
in  favor  of  appellant,  although  the  plaintiff  might  be  correct  in  his 
theory  that  full  payment  should  be  made  for  the  time  lost  in  order  to 
result  in  full  satisfaction.  The  plaintiff's  contention  is  that  he  did 
not  merely  accept  the  promise  of  the  appellant  to  pay,  but  that  the 
performance  of  tiie  promise  was  one  of  the  essential  conditions  entering 
into  the  contract  of  settlement.  Charge  No.  3,  which  was  refused,  omits 
this  feature  of  the  case. 

We  have  carefully  considered  all  the  remaining  assignments  of  error, 
and  find  that  none  are  well  taken.    Therefore,  the  judgment  is  aflSrmed. 

Affirmed. 

OPINION    ON    REHEASING. 

At  the  trial  of  this  case  the  court  submitted  to  the  jury  appellant's 
special  charge  No.  2,  which  is  as  follows:  "If  you  believe  from  the 
evidence  that  on  or  about  the  first  day  of  April,  1903,  the  plaintiff 
agreed  with  the  defendant  upon  a  compromise  of  his  claim  for  the 
damages  sued  for  in  this  cause  for  the  sum  of  one  dollar  and  the  promise 
to  employ  him  for  one  day  as  a  section  foreman,  and  the  further  promise 
of  the  general  claim  agent  of  the  defendant  company  to  pay  to  the 
plaintiff  the  full  time  lost  by  him  on  account  of  his  injuries,  the  same 
to  be  ascertained  by  a  statement  of  the  attending  physician ;  and  if  you 
believe  that  the  plaintiff  then  and  there  accepted  said  promise  and  agree- 
ment, together  with  one  dollar,  and  the  employment  of  him  for  one 
day  as  a  section  foreman  in  satisfaction  and  discharge  of  his  original 
cause  of  action  on  account  of  his  injuries,  and  that  he  agreed  and 
expected  to  look  to  and  demand  of  the  defendant  the  sum  of  the  time 
lost  by  him  on  account  of  such  injuries  when  same  were  ascertained  by 
his  physician,  under  said  promise  and  agreement,  and  not  to  demand 
of  defendant  damages  on  account  of  his  original  cause  of  action  as  it 
stood  before  such  promise  and  agreement  was  made,  then  you  will  find 
a  verdict  for  the  defendant.*' 

In  the  opinion  delivered  on  the  first  appeal  of  this  case,  we  reversed 
and  remanded  for  the  reason  that  the  trial  court  refused  to  give  this 
instruction ;  and,  as  before  said,  on  the  second  trial,  the  appeal  of  which 
we  are  now  considering,  this  charge  was  given  as  above  quoted.  On  the 
first  trial  of  the  case  the  appellant  also  requested  the  following  instruc- 
tion, which  was  refused :  *^lf  you  find  from  the  evidence  that  in  conse- 
quence of  the  settlement  alleged  to  have  been  made,  if  you  believe  the 
same  was  made,  the  plaintiff  was  given  employment  by  the  defendant 
in  consideration  of  such  settlement,  and  that  but  for  such  settlement  he 
would  not  have  received  such  employment,  and  the  plaintiff  so  under- 
stood when  he  signed  the  release  and  took  the  employment,  th^n  you 
will  find  for  the  defendant.'' 

In  disposing  of  this  charge  in  the  opinion  referred  to,  it  was  stated 
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that  although  not  accurate  it  was  sufficient  to  call  the  attention  of  the 
court  to  the  point  desired  to  be  submitted;  and  there  is  practically  a 
statement  in  the  opinion  to  the  effect  that  if  so  changed  to  make  it 
proper,  the  issue  should  have  been  submitted.  At  the  present  trial,  the 
court  again  refused  this  instruction,  and  in  comparing  it  with  the 
charge  as  refused,  as  shown  by  the  record  in  the  former  appeal,  we  find 
that  the  verbiage  of  the  two  instructions  is  practically  the  same.  It  is 
contended  that  as  we  held  in  the  opinion  disposing  of  the  first  appeal 
that  this  charge  should  have  been  given,  it  was  error  for  the  court  to 
refuse  it ;  and,  further,  that  the  charge  is  correctly  framed  and  presents 
an  issue  that  should  have  been  submitted  to  the  jury.  The  case  as  at 
first  determined  by  this  court  was  reversed  on  the  ground  that  the  court 
refused  to  give  the  charge  first  quoted  above;  and  it  was  not  the  inten- 
tion of  the  court  to  hold  that  the  special  charge  last  quoted  should  have 
been  given  as  worded.  To  have  so  held,  the  court  would  have  departed 
from  a  rule  that  prevails  in  this  court,  and  which  is  established  by  a 
long  line  of  decisions  of  the  Supreme  Court  and  the  Courts  of  Civil 
Appeals. 

In  Harris  v.  First  National  Bank,  45  S.  W.,  313,  this  court,  in  speak- 
ing of  a  refused  instruction,  said:  ''While  it  may  have  been  sufficient 
to  have  directed  the  attention  of  the  court  to  the  question,  the  Supreme 
Court  has  held,  and  it  is  now  the  rule  that  obtains  in  this  court,  that 
the  charge  requested  must  be  accurate,  and  it  is  not  the  duty  of  the 
trial  coirrt  to  correct  it  and  reduce  it  to  proper  form.'*  This  is  sub- 
stantially a  quotation  from  Rosenthal  v.  Middlebrook,  63  Texas,  339; 
and  the  principle  is  supported  by  Wells  v.  Bamett,  7  Texas,  688;  Rat- 
liff  V.  Baird,  14  Texas,  48 ;  DeForest  v.  Miller,  42  Texas,  36 ;  Brown- 
son  V.  Scanlon,  59  Texas,  228;  International  &  G.  N.  R.  R.  Co.  v. 
Leak,  64  Texas,  657;  Bumham  H.  M.  &  Co.  v.  Logan  E.  &  S.,  88 
Texas,  7;  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Sheider,  88  Texas,  167;  Langon 
V.  Edwards,  26  S.  W.  Rep.,  626;  International  &  G.  N.  Ry.  Co.  v. 
Cook,  41  S.  W.  Rep.,  666;  Waco  Artesian  Water  Co.  v.  Cauble,  47 
S.  W.  Rep.,  542;  Mihno  Nat.  Bank  v.  Convery,  49  S.  W.  Rep.,  729; 
Williams  v.  Yoe,  54  S.  W.  Rep.,  614;  Western  U.  Tel.  Co.  v.  McConico, 
66  S.  W.  Rep.,  593 ;  CranfiU  v.  Hayden,  75  S.  W.  Rep.,  675. 

The  charge  requested  was  not  correct,  because  it  omits  to  embrace 
an  issue  which  the  evidence  tends  to  establish,  and  which  should  have 
been  included  in  order  to  make  the  charge  perfect.  It  will  be  seen  by 
reference  to  the  charge  first  quoted,  and  which  was  given  at  the  re- 
quest of  appellant,  and  it  is  also  apparent  from  the  manner  in  which 
the  case  was  conducted  in  the  court  below  and  treated  here,  that  ap- 
pellee was  to  receive  the  value  of  the  time  lost  by  reason  of  the  acci- 
dent, or  that  the  promise  was  made  to  pay  him  that  sum  as  a  part  of 
the  consideration  for  the  contract  releasing  the  road  from  further 
liability.  The  written  release,  as  found  in  the  record,  does  not  in  terms 
state  that  the  Railway  Company  was  to  pay  appellee  the  value  of  the  time 
lost  as  a  part  of  the  consideration,  nor  does  it  contain  a  promise  that 
such  payment  would  be  made;  and  on  the  trial  of  the  case  it  does 
not  appear  that  any  objection  was  made  to  the  introduction  of  the  evi- 
dence tending  to  establish  the  fact  that  a  promise  was  made,  or  the 
fact  that  such  payment  ^ould  be  made  before  the  release  would  be- 
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come  effective,  on  the  ground  that  such  evidence'  introducing  the  addi- 
tional consideration,  would  tend  to  vary,  control  or  establidi  a  differ- 
ent contract  from  that  called  for  in  the  written  agreement. 

In  the  trial  below,  as  well  as  here,  the  parties  have  treated  the  pay- 
ment for  such  time  lost,  or  the  promise  to  pay  for  such  time  lost,  as 
a  part  of  the  consideration;  and  in  passing  upon  this  question,  we  will 
treat  it  in  a  like  manner.  There  is  no  dispute  in  tiie  evidence  but 
that  the  Bailway  Company  promised  to  pay  the  appellee  for  the  value 
of  the  time  lost;  but  the  dispute  arises  as  to  how. much  this  sum  was, 
and  also  as  to  whether  the  contract  was  that  merely  the  promise  was 
made  and  was  solely  relied  upon  by  the  parties,  or  whether  in  addition 
to  the  promise  payment  should  be  actually  made  for  the  full  time  lost 
in  order  for  the  contract  to  become  effective.  The  Bailway  Company 
contends  that  merely  the  promise  to  pay  was  made,  and  that  if  there 
has  been  any  breach  of  the  agreement  in,  this  respect,  appellee's  remedy 
would  be  to  sue  for  the  amount  he  is  entitled  to,  and  the  effect  of  the 
breach  would  not  be  to  avoid  the  contract  of  release  in  toto. 

The  appellee  contends,  that,  according  to  his  theory,  which  we  have 
held  has  some  evidence  to  support  it,  in  order  foi:  the  promise  to  be 
binding,  payment  for  the  full  sum  due  should  have  been  made;  and 
upon  this  point  we  desire  to  say  that  there  is  evidence  in  the  record 
which  shows  that  the  railway  company  did  not  pay  nor  tender  to  the 
plaintiff  the  full  amount  that  he  was  entitled  to,  but  refused  to  make 
such  payment.  Now  the  special  charge  as  requested  and  which  was 
refused,  ignores  this  phase  of  the  case.  It  authorizes  a  verdict  in  favor 
of  the  appellant  merely  on  the  ground  that  the  plaintiff  was  given  em- 
ployment in  consideration  of  the  settlement,  and  that  but  for  such 
settlement  he  would  not  have  received  such  employment,  and  that  the 
same  was  understood  by  the  plaintiff  when  he  signed  the  release.  This- 
all  might  be  true,  but  still  the  plaintiff  would  be  entitled  to  recover 
if  the  additional  consideration  was  an  element  of  the  contract  and  the 
case  as  submitted,  as  is  contended  for  by  him.  The  plaintiff  could  very 
well  have  said  that  *T!t  is  true,  you  did  give  me  employment  in  con- 
sideration of  the  settlement,  and  but  for  the  settlement  I  would  not 
have  received  the  employment,  and  I  so  understood  at  the  time  that  I 
signed  the  release ;  but  in  consideration  of  these  things  I  did  not  waive 
my  right  to  demand  the  execution  of  that  part  of  the  contract  wherein 
it  was  agreed  that  the  sum  due  for  the  lost  time  should  be  actually 
paid,  in  order  for  the  written  promise  to  be  binding.'* 

If-  there  had  been  no  element  in  the  case  that  payment  should  have 
been  actually  made,  in  order  for  the  agreement  to  become  effective, 
the  special  charge  should  have  been  given;  or  if  the  charge  had  been 
submitted  upon  the  theory  that  the  facts  therein  stated  were  all  that 
was  agreed  to,  it  would  have  been  sufficient. 

The  following  authorities,  among  others,  Missouri,  K.  &  T.  By.  Co. 
V.  Ferris,  55  S.  \V.  Rep.,  1119;  Cotton  States  Building  Co.  v.  Jones, 
60  S.  W.  Rep.,  587;  Galveston,  H.  &.  S.  A.  By.  Co.  v.  Jackson,  93 
Texas,  266;  Building  Co.  v.  Jones,  94  Texas,  497,  announce  the  prin- 
ciple, but  not  in  the  language  here  stated,  that  a  phase  of  a  case  im- 
portant to  be  considered,  can  not  be  ignored  by  a  special  infitniction 
when  the  evidence  is  such  that,  if  it  is  considered,  would  or  might  de- 
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feat  a  recovery  upon  the  theory  presented  in  the  special  charge.  A 
charge  so  framed  as  to  ignore  such  an  important  fact  would  be  incom- 
plete, or  would  have  the  effect  of  authorizing  a  verdict  upon  a  partial 
or  one-sided  view  of  a  question. 

The  motion  for  rehearing  is  overruled. 

Overruled. 

Writ  of  error  refused. 


Prank  Dunn  et  al.  v.  Ella  G.  Taylor  et  al. 

Decided  March   7.    11106. 

1. — Attaok  on  Jndgment — ^Limitation  of  Fonr  Years. 

Exception  to  a  cross-bill,  attacking  a  judgment  on  the  ground  that  there 
was  fraud  in  its  procurement,  was  properly  sustained  where  it  appeared  from 
the  allegations  of  the  cross-bill  that  more  than  four  years  had  elapsed  since 
the  rendition  of  the  judgment;  and  no  excuse  was  given  for  not  discovering 
the  alleged  fraud  sooner. 

2. — ^Attack  on  Judgment — ^ReqniBiteB. 

It  is  requisite  in  an  attack  upon  a  judgment  rendered  voidable  by  fraud 
in  its  procurement,  that  the  suit  should  be  brought  in  the  court  in  which  the 
judgment  was  rendered,  and  all  the  parties  to  the  fraud  must  be  made  parties 
to  the  suit. 

3. — ^Failure  of  Judgment  to  Dispose  of  all  Parties. 

In  a  collateral  attack  it  will  be  presumed,  in  aid  of  the  judgment,  that 
some  disposition  was  made  of  the  party  not  mentioned  in  the  judgment,  prior 
to  its  rendition. 

4. — ^Void  and  Voidable  Judgments — Distinction. 

There  is  a  distinction  between  a  judgment  which,  though  really  void,  car- 
ries in  its  records  the  evidence  of  validity,  and  one  which  bears  on  its  record 
the  proofs  of  its  own  invalidity.  The  one  is  held  subject  onlv  to  direct  attack, 
the  other  may  be  attacked  under  any  and  all  circumstances  wherever  it  presents 
itself.  The  first  is  void,  the  latter  is  voidable.  The  recitation  in  a  judgment 
of  jurisdictional  facts,  if  not  contradicted  by  the  record,  will  be  presumed  to 
be  true,  and  they  can  not  be  denied  or  questioned  in  any  collateral  proceeding. 


5.- 

Where  the  recitals  in  the  judgment  are  such  as  to  demonstrate  the  im- 
possibility of  there  having  been  jurisdiction  of  the  person  or  subject  matter, 
the  judgment  is  void  and  subject  to  collateral  attack. 

6. — Suit  Against  TTnloiown  Person. 

In  May,  1897,  there  was  no  law  in  effect  by  which  an  unknown  person 
could  be  cited,  unless  he  was  the  heir  of  some  known  ancestor,  whose  name  wa^i 
required  to  be  set  out  in  the  citation  by  publication;  the  only  other  person^ 
allowed  to  be  cited,  except  by  personal  service,  were  nonresidents  of  the  State, 
absentees  from  the  State,  transients  or  persons  whose  residences  were  unknown. 
In  August,  1897,  provision  was  first  made  for  citing  an  unknown  person  in 
any  case. 

7. — Becord  or  Judgment  BoU — ^What  is  Meant  by. 

By  the  record  or  judgment  roll,  referred  to  as  being  proper  to  consider 
in  determining  the  validity  of  a  judgment,  is  meant  at  least  the  process  filed 
in  the  suit,  the  judgment  itself,  and  the  pleadings  of  the  parties. 
VoL  XLII.  Civil— 16. 
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8. — Limitation — SnlllcleiLt  Occnpanoy  of  Land. 

If  one  go  into  possession  of  land  and  cultivates  and  uses  it,  claiming  it 
as  his  own,  the  possession  would  be  adverse,  although  the  land  was  not  fenced; 
so,  if  a  man  claimed  land  within  certain  limits,  and  herded  his  stock  thereon, 
and  used  the  timber,  and  performed  other  acts  of  ownership,  he  might  perfect 
title  by  limitation  without  the  aid  of  an  enclosure. 

Appeal  from  District  Court  of  Dimmit.  Tried  below  before  Hon. 
J.  P.  MuUaly. 

N.  A.  Rector,  for  appellants. — A  judgment  that  is  fraudulent  and 
collusive  can  be  attacked  for  fraud  and  collusion  at  any  time  within  four 
years  after  the  same  has  been  discovered,  or  should  have  been  discovered 
by  the  exercise  of  reasonable  diligence;  and  any  errors  appearing  in  the 
pleadings,  process  and  judgment  therein  may  be  reviewed  and  vacated, 
annulled  and  set  aside.  Chicago,  Texas  &  M.  Ey.  Co.  v.  Titterington, 
84  Texas,  225 ;  Dashner  v.  Wallace,  68  S.  W.  Eep.,  308. 

Prior  to  the  Act  of  1897  no  suit  could  be  brought  against  an  unknown 
owner  for  taxes;  and  no  mode  of  citation  to  an  unknown  owner  was 
provided  by  law. 

A  judgment  that  does  not  dispose  of  all  of  the  parties  to  the  suit 
is  not  a  final  judgment,  and  will  not  support  an  order  of  sale.  Wooters 
V.  KauflCman,  67  Texas,  497;  Mignon  v.  Brinson,  74  Texas,  19;  Mills 
V.  Paul,  23  S.  W.  Bep.,  189 ;  Stewart  v.  Lenoir,  72  S.  W.  Bep.,  619 ;  Men- 
doza  V.  Atchison,  T.  &  S.  F.  By.  Co.,  62  S.  W.  Bep.,  418. 

The  court  erred  in  refusing  to  permit  Dunn  and  Tackaberry  to  intro- 
duce before  the  court  for  the  purpose  of  impeaching  the  recital  in  said 
judgment  in  cause  No.  191,  that  the  defendant,  the  unknown  owner,  was 
duly  cited,  the  original  citation  in  said  cause  directed  to  the  sheriflE  of 
Dimmit  County,  directing  him  to  publish  the  same  for  four  weeks  in  a 
newspaper  published  in  Dimmit  County ;  and  the  sheriflPs  return  thereon 
showing  that  he  had  caused  the  same  to  be  published  for  four  weeks  only, 
in  the  "Javelin,"  a  newspaper  published  in  said  county.  Fowler  v. 
Simpson,  79  Texas,  617;  State  v.  Dashiell,  74  S.  W.,  779;  Boberts  v. 
Stockslager,  4  Texas,  308. 

The  court  erred  in  refusing  to  allow  defendant  Dunn  and  intervenor 
Tackaberry  to  introduce  before  the  court  the  original  petition  in  said 
cause  No.  191,  for  the  purpose  of  showing  that  the  unknown  owner  of 
the  land  in  controversy  was  sued  as  a  party  defendant,  and  that  the  San 
Antonio  National  Bank  was  sued  therein  as  a  party  claiming  said  land 
by  a  deed  on  record,  and  that  said  suit  was  for  alleged  delinquent  taxes 
amounting  to  $70.04 ;  the  taxes  for  the  year  1883  and  1884  being  included 
therein  which  were  not  recoverable  by  suit  in  behalf  of  the  State. 

The  court  erred  in  permitting  the  plaintiffs,  defendants  in  cross-action, 
to  introduce  in  evidence  the  order  of  sale  in  said  cause  No.  191,  The  State 
of  Texas  v.  The  San  Antonio  National  Bank  et  al.,  because  the  same 
was  not  attested  by  the  seal  of  the  clerk  of  the  District  Court  of  Dimmit 
County,  bv  whom  it  purported  to  be  issued.  Bev.  Stats.,  art.  2338 ;  Hale 
V.  Gee,  29"^  S.W.  Bep.,  44. 

A.  0.  Bullitt,  C.  L,  Bass  and  F,  Vandervoort,  for  appellees. — ^Where  the 
transaction  is  a  matter  of  public  record,  either  through  conveyance  regis- 
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tered  as  required  by  law  or  through  other  means,  bo  that  the  party  com- 
plaining has  abundant  means  of  finding  out  the  facts  of  the  transaction 
and  its  nature,  there  can  be  no  concealment,  and  he  will  be  charged  with 
notice  of  the  transaction  and  of  facts  which  a  diligent  investigation  there- 
of would  develop.  A  party  must  be  presumed  to  know  what,  by  the  ex- 
ercise of  reasonable  diligence,  he  might  have  discovered ;  or  when  funda- 
mental facts  upon  the  alleged  fraud  rests  are  matters  of  public  record, 
open  to  inspection,  he  will  not  be  permitted  to  plead  ignorance  of  the 
fraud  in  order  to  evade  the  operation  of  the  statute.  Woodhouse  v. 
Cocke,  39  S.  W.  Hep.,  948 ;  Watson  v.  Texas  &  Pac.  Ry.,  73  S.  W.  Eep., 
830;  Bass  v.  James,  18  S.  W.  Rep.,  336;  Presnall  v.  McLeary,  50  S. 
W.  Rep.,  1066;  Cooper  v.  Lee,  75  Texas,  114;  Shirley  v.  Waco  Tap  Ry., 
78  Texas,  147;  Rev.  Stats,  of  Texas,  art.  3358;  19  Am.  &  Eng.  Ency. 
of  Law,  pp.  261,  262  and  authorities  under  note  1;  Vodxie  v.  Tynan, 
57  S.  W.  Rep.,  681. 

Even  though  no  statutory  provision  was  in  existence,  providing  a  way 
to  serve  unknown  owners,  as  the  Act  of  1895  provides  for  the  recovery 
of  taxes  against  unlisted  lands,  it  contemplates  suits  against  unknown 
owners,  and  if  there  was  no  statutory  provision,  providing  for  citation 
against  an  unknown  owner,  it  was  within  the  power  of  the  court  to  pro- 
vide or  adopt  a  manner  by  which  the  unknown  owners  could  be  cited, 
even  by  publication,  because  the  proceeding  was  one  in  rem.  Batt's 
Stats.,  arts.  5232-b,  1235-1238;  Grassmeyer  v.  Beeson,  13  Texas,  524; 
Lawler  v.  White,  27  Texas,  260. 

As  the  judgment  recited  that  the  defendants  had  been  duly  cited,  and 
the  judgment  showing  that  a  foreclosure  was  had  upon  the  property, 
the  remote  vendees  of  the  bank,  which  purchased  at  foreclosure  sale,  are 
entitled  to  conclusive  presumption  of  law,  that  the  court  adopted  or  pro- 
vided a  sufficient  notice  to  the  unknown  owners,  which  would  give  the 
court  jurisdiction  to  foreclose  the  lien.  Simpson  v.  HuflP,  74  S.  W.  Rep., 
49 ;  Templeton  v.  Ferguson,  89  Texas,  47. 

It  will  be  presumed  in  a  collateral  attack  upon  a  judgment,  that  a 
rightful  disposition  was  made  of  all  the  parties  to  the  suit,  and  if  there 
is  nothing  upon  the  face  of  the  final  judgment  to  show  what  disposition 
was  made  of  all  of  the  defendants,  the  presumption  is  that  they  were  dis- 
missed from  the  cause  or  some  other  disposition  was  made  of  them  con- 
sistent with  the  final  judgment.    Alston  v.  Emmerson,  18  S.  W.  Rep.,  5QQ, 

As  the  suit  was  one  in  rem,  and  the  San  Antonio  National  Bank  was 
made  a  party  defendant  to  the  suit  with  prayer  for  foreclosure  judgment 
against  it,  the  judgment  was  final  against  it,  whether  mentioned  in  the 
final  judgment  or  not.  Carlton  v.  Miller,  2  Texas  Civ.  App.,  619; 
League  v.  State,  57  S.  W.  Rep.,  34. 

Where  the  judgment  recites  that  the  defendants  were  duly  served  with 
citation,  this  recital  can  not  be  disputed,  except  in  a  direct  attack  upon 
the  judgment,  and  as  more  than  four  years  had  elapsed  since  the  judg- 
ment was  rendered  before  any  attack  was  made  on  the  same,  the  citation 
was  not  admissible  in  evidence  to  dispute  the  recital  in  the  judgment. 
Sloan  V.  Thompson,  4  Texas  Civ.  App.,  425 ;  Treadway  v.  Eastburn,  57 
Texas,  214;  Martin  v.  Bums,  80  Texas,  678;  Fowler  v.  Simpson,  79 
Texas,  617;  Tobar  v.  Losano,  6  Texas  Civ.  App.,  700;  Mitchell  v.  Meu- 
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ley,  32  Texas,  464;  Lawler  v.  White,  27  Texas,  250;  Withers  v.  Patter- 
son,  27  Texas,  491;  Murchison  v.  White,  54  Texas,  84. 

As  there  was  no  time  expressly  provided  for  which  the  citation  to  an 
unknown  owner  should  be  published,  this  question  would  be  controlled 
by  legislative  intent,  and  as  the  Legislature  at  its  next  session  provided 
that  the  citation  for  unknown  owners  should  be  published  three  weeks, 
they  clearly  did  not  intend  under  the  former  law  that  it  should  be  pub- 
lished longer.  Laws  of  1897,  p.  138;  Batt's  Stats.,  art.  1235,  1238; 
Tobar  v.  Lasamo,  6  Texas  Civ.  App.,  700. 

The  San  Antonio  National  Bank  was  a  party  defendant  in  cause  No. 
191,  the  judgment  was  a  final  judgment  against  it,  whether  it  was  men- 
tioned therein  or  not,  as  the  suit  for  taxes  was  one  against  the  land. 
League  v.  State,  57  S.  W.  Rep.,  34. 

PLY,  Associate  Justice. — Ella  G.  Taylor,  joined  by  her  husband, 
J.  S.  Taylor,  instituted  this  suit  to  recover  from  Prank  Dunn  the  John 
Cummings  survey  of  640  acres  of  land.  In  addition  to  the  ordinary 
averments  in  actions  of  trespass  to  try  title,  title  to  the  land  by  three, 
five  and  ten  years  limitation  was  pleaded  by  the  plaintiflFs.  Dunn  an- 
swered by  general  denial  and  plea  of  not  guilty,  and  also  through  a  cross- 
action  sued  for  the  land  and  attacked  tiie  judgment  in  cause  number 
191,  styled  The  State  of  Texas  v.  The  San  Antonio  National  Bank 
et  al.,  which  was  a  suit  for  delinquent  taxes  against  the  bank  and  an 
•unknown  owner.  Afterwards  J.  V.  Tackaberry  intervened  in  the  suit 
alleging  that  he  had  purchased  the  land  from  Dunn,  since  the  suit  was 
instituted,  and  filed  pleadings  similar  to  those  of  Dunn.  Dunn  and 
Tackaberry  then  amended  their  pleadings  and  made  a  number  of  pur- 
chasers from  Taylor  and  wife  parties,  defendant,  to  their  cross  action 
for  the  land.  Those  defendants  pleaded  three,  five  and  ten  years  limi- 
tation. The  court  peremptorily  instructed  a  verdict  for  the  Taylors 
and  the  parties  brought  into  the  suit  by  appellants. 

Appellees  claimed  title  through  a  deed  from  the  San  Antonio  National 
Bank,  which  bought  the  land  at  a  sale  by  the  sheriflf  of  Dimmit  County, 
made  by  virtue  of  an  order  of  sale  issued  under  a  judgment  in  favor  of 
the  State  of  Texas  and  against  an  unknown  owner,  of  date  May  25, 
1897.  The  suit  in  which  the  judgment  was  rendered  was  styled  *'The 
State  of  Texas  v.  The  San  Antonio  National  Bank  et  al.,*'  and  the 
judgment  made  no  disposition  of  the  bank.  One  of  the  deeds  admitted 
in  evidence  was  from  Mrs.  M.  T.  Taylor  to  Mrs.  Ella  G.  Taylor.  The 
latter  was  at  that  time  the  lawful  wife  of  J.  S.  Taylor. 

The  first  assignment  of  error  brings  in  review  the  action  of  the  court 
in  sustaining  exceptions  to  the  cross  action  of  appellants  attacking  the 
judgment,  which  exceptions  were  based  on  the  suit  being  barred  by 
limitation  of  four  years.  The  judgment  was  rendered  on  May  25, 
1897,  and  the  land  was  sold  thereunder  to  the  San  Antonio  National 
Bank  on  September  7,  1897,  and  the  sheriff's  deed  was  filed  for  record 
in  Dimmit  County  on  September  16,  1897.  Appellants  filed  their  cross 
action  on  May  20,  1905,  about  eight  years  after  the  judgment  was 
rendered  and  considerably  more  than  seven  years  after  the  sheriff's  deed 
was  filed  for  record.  The  foregoing  facts  were  fully  set  out  in  the  cross 
action  and  it  was  apparent  on  the  face  of  the  pleadings  that  appeUants 
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had  exercised  no  diligence  whatever  in  attempting  to,  discover  the  fraud 
alleged  in  the  procurement  of  the  judgment  and  the  sale  of  the  land 
by  virtue  thereof.  It  was  not  alleged  that  the  parties  to  the  judgment 
had  used  any  means  to  conceal  the  fact  that  the  judgment  for  taxes  had 
been  rendered  in  favor  of  the  State  of  Texas,  nor  that  the  sale  under 
execution  was  fraudulently  concealed.  On  the  other  hand  the  judgment 
was  duly  recorded  in  the  minutes  of  the  court  and  the  sheriflf^s  deed 
recorded  a  few  days  after  the  sale  of  the  land. 

As  was  said  by  this  court  in  the  case  of  Vodrie  v.  Tynan,  57  S.  W. 
Rep.,  680 :  ^^It  is  the  settled  rule  in  Texas  that  fraud  will  only  prevent 
the  running  of  the  statute  of  limitations  until  the  fraud  is  discovered, 
or  by  the  use  of  reasonable  diligence  might  have  been  discovered.  Mun- 
son  V.  Halloweli,  26  Texas,  475 ;  Anding  v.  Perkins,  29  Texas,  348 ; 
Bremond  v.  McLean,  45  Texas,  10;  Kuhlman  v.  Baker,  60  Texas,  630; 
Bansome  v.  Bearden,  Id.,  119;  Alston  v.  Richardson,  61  Texas  1; 
Kennedy  v.  Baker,  69  Texas,  150;  Brown's  Heirs  v.  Brown,  61  Texas, 
45 ;  Calhoun  v.  Burton,  64  Texas  510 ;  Bass  v.  James,  83  Texas,  110." 
It  is  also  well  settled  that  if  a  judgment  is  procured  by  fraud  it  is 
subject  to  attack,  through  a  direct  proceeding,  at  any  time  within  four 
years  from  the  date  of  its  rendition,  but  in  order  to  suspend  the  running 
of  the  statute  of  limitation,  so  as  to  permit  such  attack  on  a  judgment 
after  the  expiration  of  four  years,  there  must  not  only  have  been  fraud 
in  obtaining  the  judgment  but  it  must  have  been  coupled  with  such  con- 
cealment of  the  fraud  as  to  prevent  the  attacking  party  from  ascertain- 
ing the  fraud  by  the  use  of  reasonable  diligence.  This  proposition  nec- 
essarily follows  from  the  principle  that  in  order  for  fraud  to  suspend  the 
statute  there  must  be  no  lack  of  diligence  on  the  part  of  the  person  at- 
tacking the  transaction,  for  if  the  fraud  is  not  concealed  but  perpetrated 
in  such  a  way  as  to  charge  him  with  knowledge  he  is  in  no  position  to 
enter  a  court  of  equity  for  redress.  (Munson  v.  Halloweli,  26  Texas, 
475;  Texas  &  Pac.  Ry.  v.  Gay,  86  Texas,  571.) 

In  this  case  the  sheriff's  deed  was  a  matter  of  public  record,  and  in 
that  deed  it  was  recited  that  it  was  made  by  virtue  of  an  execution 
issued  under  a  certain  judgment.  That  deed  was  placed  on  record 
and  the  exercise  of  the  least  diligence  upon  the  part  of  appellants  would 
have  led  to  a  discovery  of  the  alleged  fraud. 

We  have  considered  this  matter  as  though  the  cross  action  constituted 
a  direct  attack  on  the  judgment,  which  is  by  no  means  true.  It  is 
requisite  in  an  attack  upon  a  judgment  rendered  voidable  by  fraud  in 
its  procurement,  that  the  suit  should  be  brought  in  the  court  in  which 
the  judgment  was  rendered,  and  all  of  the  parties  to  the  fraud  must  be 
made  parties.  In  the  cross  action  of  appellants  neither  the  State  of 
Texas  nor  the  San  Antonio  National  Bank  were  made  parties.  It  might 
be  that  it  being  impossible  to  make  the  State  a  party  appellants  would  be 
relieved  from  that,  but  that  would  offer  no  excuse  for  a  failure  to  make 
the  bank  a  party.  (Smith  v.  Perkins,  81  Texas,  162.)  In  that  case 
it  was  held  that  a  cross  action  was  a  collateral  attack,  for  the  reasons 
that  the  judgment  sought  to  be  attacked  had  been  rendered  in  a  different 
court  and  all  the  original  parties  were  not  parties  to  the  cross  action. 
It  is  not  held  in  that  case  that  an  attack  on  a  judgment  through  a  cross 
bill  is  a  collateral  attack  merely  because  so  made,  and,  while  not  abso- 


246  Texas  Civil  Appeals  Eepoets,  Vol.  42.  [March, 

lately  necessary  to  the  proper  disposition  of  this  ease,  in  view  of  attacks 
made  on  the  opinion  of  this  court  in  the  case  of  Scanlan  v.  Campbell, 
55  S.  W.  Bep.,  502,  by  appellees,  we  deem  it  not  improper  to  say  that 
no  valid  reason  can  be  advanced  why  an  attack,  made  through  a  cross 
bill  on  a  judgment  rendered  in  the  same  court,  the  same  parties  to  the 
judgment  being  parties  to  the  cause  in  which  the  cross  bill  is  filed, 
would  not  be  a  direct  one.  The  cross  bill  so  attacking  a  judgment, 
would,  to  all  intents  and  purposes,  be  an  independent  suit  to  set  aside 
the  judgment.  We  have  seen  no  authority  to  the  contrary.  This  does 
not  aid  the  cause  of  appellants,  however,  because  their  cross  bill  was 
defective. 

The  second  and  third  assignments  are  that  the  court  erred  in  ad- 
mitting the  judgment  in  evidence  entitled  the  State  of  Texas  v.  San 
Antonio  National  Bank  et  al.,  because  the  same  showed  on  its  face  that 
it  was  a  suit  for  taxes  against  an  unknown  owner,  and  the  law  made  no 
provision  at  that  time  for  a  tax  suit  against  an  unknown  owner;  and 
because  the  judgment  showed  that  the  San  Antonio  National  Bank  was 
one  of  the  defendants  and  no  disposition  was  made  of  said  defendant  in 
the  judgment. 

In  regard  to  the  last  objection  it  may  be  said  that  in  a  collateral 
attack  it  will  be  presumed  in  aid  of  the  judgment  that  some  disposition 
was  made  of  the  party  not  mentioned  in  the  judgment  prior  to  its 
rendition.  (Crawford  v.  McDonald,  88  Texas,  626;  Templeton  v. 
Ferguson,  89  Texas,  47;  Gullett  v.  O'Connor,  54  Texas,  415.) 

Having  disposed  of  appellants'  cross  action  as  not  being  a  direct 
attack  on  the  judgment,  the  question  arises  under  the  first  objection 
to  the  introduction  of  the  judgment  in  evidence,  as  to  whether  it  is  a 
void  or  merely  voidable  judgment.  This  becomes  important  for  the 
reason  that  if  the  judgment  was  on  the  record  void,  it  is  subject  to 
attack  in  any  proceeding  and  in  any  court.  It  is  true,  that  in  the  case 
of  Crawford  v.  McDonald,  88  Texas,  626,  the  Supreme  Court  held  that 
a  certain  judgment  was  absolutely  void  and  yet  held  that  it  could  not 
be  attacked  in  a  collateral  proceeding,  the  ground  for  so  holding  being 
that  such  attack  would  be  contrary  to  public  policy.  That  decision, 
however,  is  in  conflict  with  most  authorities  on  the  subject.  Speaking 
on  this  subject  Van  Fleet,  in  section  14  of  his  work  on  Collateral  Attack, 
says:  "There  is  a  close  analogy  between  a  void  deed  and  a  void  judg- 
ment. If  a  deed  is  a  forgery,  or  was  never  delivered,  or  was  executed 
by  an  assumed  agent  without  color  of  authority,  the  apparent  grantor 
can  rest  at  ease,  ignoring  it  entirely.  He  can  defeat  all  rights  and  titles 
based  on  it  whenever  and  wherever  he  meets  them.  So  with  a  void 
judgment.  The  party  whom  it  professes  to  bind  can  rest  at  ease  ignoring 
it  entirely.  He  can  defeat  an  action  on  it  and  all  rights  and  titles  de- 
rived through  it  whenever  and  wherever  he  meets  them.  Like  a  void 
deed  it  is  simply  waste  paper.''  In  the  case  of  Milam  County  v.  Robert- 
son, 47  Texas,  222,  it  was  said :  '^\Mien,  however,  the  judgment  is  not 
merely  erroneous,  but  an  absolute  nullity,  it  can  have  no  binding  force 
or  effect  either  in  the  court  in  which  it  is  rendered,  or  in  any  other  in 
which  it  may  be  brought  in  question.''  Again  in  the  case  of  Bender  v. 
Damon,  72  Texas,  92,  Chief  Justice  Stayton  said:  "If  a  judgment  be 
void  it  is  not  necessary  that  the  person  against  whom  it  is  entered  have 
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it  set  aside  by  a  proceeding  for  that  purpose;  but  in  a  collateral  pro-, 
ceeding  in  any  court  he  may  show  its  nullity/* 

It  may  be  that  public  policy  demands  where  there  is  nothing  in  the 
record  to  put  innocent  purchasers  upon  notice  as  to  the  nullity  of  a 
judgment,  that  in  all  collateral  proceedings  it  should  be  held  valid  and 
binding,  for  such  a  judgment  is  not  void,  but  voidable.  There  is,  ac- 
cording to  numerous  Texas  decisions,  a  distinction  between  a  judgment 
which,  though  really  void,  carries  in  its  records  the  evidence  of  validity 
and  one  which  bears  on  its  record  the  proofs  of  its  own  invalidity.  The 
one  is  held  subject  only  to  direct  attack,  the  other  may  be  attacked  under 
any  and  all  circumstances  wherever  it  presents  itself.  The  first  is  void- 
able, the  latter  is  void.  In  other  words  it  is  held  that  the  recitation  in 
a  judgment  of  jurisdictional  facts,  if  not  contradicted  by  the  record, 
will  be  presumed  to  be  true  and  they  can  not  be  denied  or  questioned  in 
any  collateral  proceeding.  It  will  be  readily  seen  that  under  this  rule 
any  judgment  not  containing  evidence  in  its  record  of  its  own  invalidity 
should  never  be  termed  void,  for  whenever  it  is  necessary  to  present  proof 
aliunde  to  show  its  nullity  it  must  necessarily  be  a  voidable  judgment. 
Such  must  be  the  case  with  a  judgment  fully  reciting  personal  service, 
which  is  not  contradicted  by  the  record,  when  in  reality  there  has  been  no 
such  service.  On  its  record  it  is  a  valid  judgment,  and  the  fact  that 
there  may  be  evidence  aliunde  the  record  which  would  show  it  invalid, 
does  not  make  it  void  but  places  it  in  the  category  of  voidable  judg- 
ments. The  following  decisions  sustain  the  rules  enunciated :  Pitch  v. 
Bover,  61  Texas,  336;  Williams  v.  Ball,  52  Texas,  603;  Murchison  v. 
White,  54  Texas,  78;  Stegall  v.  Huff,  64  Texas,  193;  Long  v.  Brenne- 
man,  59  Texas,  210;  Collins  v.  Miller,  64  Texas,  118;  Williams  v. 
Haynes,  77  Texas,  283;  Martin  v.  Cobb,  77  Texas,  544;  Hardy  v. 
Beaty,  84  Texas,  562. 

This  matter  is  thus  discussed  by  Mr.  Freeman,  section  116:  "Some 
judges,  while  refusing  to  permit  any  inquiry  beyond  the  record,  to  show 
that  a  court,  when  pronouncing  judgment,  did  not  have  jurisdiction  over 
the  defendants,  have  nevertheless  said  tiiat  a  judgment  without  such 
jurisdiction  is  void,  but  that  rules  of  evidence  dictated  by  public  policy 
exclude  such  testimony,  not  in  the  record,  as  is  necessary  to  make  its  void 
nature  apparent.  But  the  word  'void*  can  with  no  propriety  be  applied 
to  a  thing  which  appears  to  be  sound,  and  which,  while  in  existence,  can 
command  and  enforce  respect,  and  whose  infirmity  can  not  be  made 
manifest.  If  a  judgment  rendered,  without  in  fact  bringing  the  de- 
fendants into  court,  can  not  be  attacked  collaterally  on  this  ground, 
unless  the  want  of  authority  over  them  appears  in  the  record,  it  is  no 
more  void  than  if  it  were  founded  upon  a  mere  misconception  of  some 
matter  of  law  or  of  fact  occurring  in  the  exercise  of  an  unquestionable 
jurisdiction.  In  either  case,  the  judgment  can  be  avoided  and  made 
functus  officio  by  some  appropriate  proceeding  instituted  for  that  pur- 
pose ;  but  if  not  so  avoided,  must  be  respected  and  enforced." 

While  there  is  much  confusion  and  seeming  conflict  among  the  Texas 
decisions  as  to  what  are  void  and  what  merely  voidable  judgments,  one 
thing  is  settled,  it  appears,  and  that  is,  when  the  recitals  in  the  judg- 
ment are  such  as  to  demonstrate  the  impossibility  of  there  hjiving  been 
jurisdiction  of  the  person  or  subject  matter,  the  judgment  is  void  and 
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subject  to  collateral  attack.  In  the  case  of  Stegall  v.  Huff,  above  cited, 
it  was  said :  "It  is  a  well  established  general  rule  that  if  it  aflBrmatively 
appears  from  the  record,  either  that  the  court  did  not  have  jurisdiction 
of  the  subject  or  of  the  person  by  some  mode  of  procedure  authorized 
by  law,  where  this  is  required,  as  by  our  statute  governing  proceedings 
in  Justice  Courts,  then  the  judgment  will  be  held  void,  even  upon  col- 
lateral attack.^*  So  in  the  case  of  Collins  v.  Miller,  64  Texas,  118,  it 
was  held  that  the  judgment  was  subject  to  collateral  attack  because  it 
appeared  from  the  record  that  the  court  did  not  have  jurisdiction  of  the 
person  of  the  defendant.  The  same  is  held  in  Martin  v.  Cobb,  77  Texas, 
644.  Freeman  in  his  work  on  Judgments,  section  116,  says:  "If  the 
want  of  jurisdiction  over  either  the  subject  or  the  person  appears  by 
the  record,  or  by  any  other  admissible  evidence,  there  is  no  doubt  that 
the  judgment  is  void.  ...  To  hold  a  judgment  binding,  when  the 
record  disclosed  a  want  of  authority  over  the  defendant,  would  be  to 
impeach  rather  than  to  sustain  the  absolute  verity  of  the  record.*' 

Now  the  record  in  the  car?  of  the  State  v.  San  Antonio  National  Bank 
et  al.,  shows  that  a  judgment  was  rendered  against  an  unknown  owner 
of  the  land.  In  the  judgment  it  is  adjudged  that  "the  plaintiff,  the 
State  of  Texas,  do  have  and  recover  of  the  defendant,  unknown  owner, 
etc.,*'  and  the  tax  lien  is  foreclosed  on  land  upon  which  the  tax  debt 
was  due.  At  the  time  the  judgment  was  rendered  there  was  no  law  in 
effect  by  which  an  unknown  person  could  be  cited,  unless  he  was  the 
heir  of  some  known  ancestor,  whose  came  was  required  to  be  set  out  in 
the  citation  by  publication  authorized  by  law.  (Sayles*  Eev.  Stats.,  art. 
1236.)  The  only  other  persons  allowed  to  be  cited,  except  by  personal 
citation,  are  nonresidents  of  the  State,  absentees  from  the  State,  transi- 
ents or  persons  whose  residences  are  unknown.  (Article  1235.)  No 
provision  whatever  was  made,  prior  to  the  Act  of  April,  1897,  and 
which  did  not  become  a  law  until  August,  1897,  for  citing  an  unknown 
person  in  any  case.  At  that  time  the  Legislature,  no  doubt  recognizing 
the  inability  of  the  State  to  collect  taxes  on  lands  owned  by  persons 
unknown,  made  provision  for  citing  them  by  publication  of  notice,  the 
details  of  which  are  given,  for  three  consecutive  weeks  in  some  newspaper 
in  the  county,  or  if  none,  in  one  in  an  adjoining  county.  (Sayles. 
Stats.,  art.  5232o.) 

To  realize  and  make  valid  the  citation  of  an  unknown  person  prior 
to  that  law,  it  must  be  held  that  one  of  the  two  cited  articles  of  the 
statute  can  be  used  and  that  its  use  will  constitute  legal  service.  It 
must  be  kept  in  view  that  in  order  to  invoke  process  by  publication  in 
either  of  the  statutory  cases  in  which  it  is  allowed,  the  party  seeking  it 
must  make  a  certain  affidavit,  and  unless  that  is  done  such  service  will 
not  be  legal.  For  instance,  in  case  of  unknown  heirs,  the  process  is 
allowed  only  when  property  has  been  granted  or  has  accrued  to  such 
unknown  heirs,  and  when  a  person  has  a  claim  against  them  relative  to 
such  property,  and  he  must  make  oath  that  the  names  of  such  heirs 
are  unknown.  So  in  the  case  of  a  nonresident,  oath  must  be  made  that 
the  defendant  is  a  nonresident.  It  would  be  giving  a  very  liberal  in- 
terpretation to  the  two  articles  to  permit  process  to  be  issued  on  an 
affidavit  that  the  defendant  is  unknown.  Such  laws  are  not  liberally 
interpreted,  however,  but  strictly  construed.     (Edrington  v.  Allsbrooks, 
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21  Texas,  186;  Hill  v.  Faison,  27  Texas,  431;  Allen  v.  Wyser,  29  Texas, 
153;  Byrnes  v.  Sampson,  74  Texas,  79.) 

The  matter  before  this  court  has  not  been  passed  upon  directly  by  any 
court,  so  far  as  we  know,  but  in  all  cases  involving  any  question  as  to 
the  citation  of  unknown  parties  the  legality  of  the  action  is  measured 
and  determined  by  the  tertns  of  statutes  authorizing  such  citation,  and 
in  every  case  it  is  held  that  there  must  be  strict  compliance  with  the 
terms  of  the  statute.  How  could  strict  compliance  with  the  terms  of 
some  other  statute,  not  enacted  for  the  purpose,  answer  the  demands  of 
the  law?  We  do  not  believe  that  process  by  publication  in  the  only  two 
statutes  pointed  out,  would  have  any  application  to  a  person  unknown, 
other  than  unknown  heirs  of  a  known  person,  as  set  out  in  one  of  them. 
It  follows  that  there  was  no  method  of  citing  an  unknown  person  at  the 
time  the  judgment  was  rendered,  and  that  the  recitation  of  service  on 
an  imknown  person  being  a  legal  impossibility  the  judgment  thereby 
impeached  itself  and  was  void  and  should  not  have  been  admitted  in 
evidence.  In  the  case  of  Bailey  v.  Morgan,  13  Texas,  342,  this  proposi- 
tion is  sustained  and  it  is  in  effect  held  that  our  statutes  do  not  authorize 
service  of  citation  by  publication  on  unknown  persons,  not  the  heirs  or 
legal  representatives  of  a  deceased  party.  See  also,  Caplin  v.  Compton, 
5  Texas  Civ.  App.,  410. 

We  have  kept  in  view  the  rule,  so  ably  presented  by  counsel  for  ap- 
j>ellee8^  that  all  reasonable  presumptions  must  be  indulged  in  favor  of 
the  judgments  of  domestic  courts  of  general  jurisdiction.  But  pre- 
sumptions are  indulged  in  the  absence  of  facts  and  not  over  and  in 
contradiction  of  them.  When  a  recital  in  a  judgment  shows  a  state  of 
case  in  which  legal  service  could  not  have  been. obtained,  it  would  be 
absurd  and  unreasonable  to  indulge  in  presumptions  that  it  was  ob- 
tained. Presumptions  are  indulged  in  as  to  facts  and  never  in  opposi- 
tion to  law,  or  without  the  support  of  law  to  sustain  the  presumption. 
In  Treadway  v.  Eastburn,  57  Texas,  209,  the  court  said:  "If  the  un- 
contradicted recitals  in. the  record  show  affirmatively  that  the  court  did 
not  have  jurisdiction  over  the  subject,  or  that  the  jurisdiction  over  the 
person  did  not  attach,  then  a  presumption  to  the  contrary  will  not  be 
indulged.'^  After  holding  that  the  whole  of  the  record  should  be  taken 
together  to  determine  whether  there  has  been  proper  service,  the  court 
proceeded:  "When  thus  considered,  if  that  portion  which  relates  to 
this  question  shows  affirmatively  such  character  of  service  as  is  not 
authorized  by  law,  or  such  defective  service  that  a  judgment  rendered 
thereon  would  be  void,  and  not  voidable  only,  and  the  remainder  of  the 
record  is  silent  upon  this  subject,  not  showing  any  finding  of  the  court 
from  which  it  may  be  inferred  that  there  was  other  service  or  an  appear- 
ance, then  this  would  be  a  case  in  which  it  affirmatively  appears  that  the 
jurisdiction  of  the  court  had  not  attached."  By  the  record  or  judgment 
roll,  referred  to  as  being  proper  to  consider  in  determining  the  validity 
of  a  judgment,  is  meant  at  least  the  process  filed  in  the  suit,  the  judg- 
ment itself  and  the  pleadings  of  the  parties,  and  these  may  be  looked  to 
in  attacking  or  sustaining  the  judgment.  In  this  case  the  recitals  of  the 
judgment  were  not,  in  fact  could  not  be,  aided  by  other  portions  of  the 
record. 

All  of  the  other  assignments  of  error  up  to  and  including  the  eleventh 
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are  attacks  upon  the  judgment^  the  order  of  sale  and  the  sale  under  the 
judgment,  and  having  held  the  latter  void  it  is  not  necessary  to  discuss 
them. 

We  think  the  evidence  in  the  case  on  limitations  was  suiBcient  to  go 
before  the  jury.  The  mere  fact  that  the  Nueces  River,  which  formed  one 
side  of  the  enclosure  of  the  land,  at  times  went  dry  would  not  as  a 
matter  of  law  show  a  want  of  adverse  possession.  If  all  the  facts  and 
circumstances  show  that  there  was  actual,  visible,  exclusive  possession 
of  the  land,  that  would  be  sufficient,  although  at  times  there  were  breaks 
in  the  enclosure  that  surrounded  the  land.  The  evidence  would  be 
sufficient  if  it  showed  such  acts  upon  the  part  of  appellees,  and  those 
under  whom  they  claim,  as  conveyed  notice  to  the  world  that  they 
claimed  the  land.  As  said  in  Richards  v.  Smith,  67  Texas,  610:  "We 
do  not  think  an  actual  enclosure,  by  fence  or  otherwise,  necessary  in  all 
cases  to  give  an  exclusive  possession.  .  .  .  When  the  acts  done  upon 
a  tract  of  land  are  such  as  to  give  unequivocal  notice  to  all  persons  of 
a  claim  to  it,  adverse  to  all  others,  and  this  is  accompanied  by  an  actual 
possession  exclusive  in  its  character,  then  limitation  will  run  in  favor 
of  the  person  so  asserting  adverse  claim  and  enjoying  an  exclusive  pos- 
session from  the  time  such  exclusive  occupancy  began,  whether  the 
land  be  enclosed  or  not.'*  For  instance,  if  a  man  go  into  possession  of  a 
tract  of  land  and  cultivates  and  uses  it,  claiming  it  as  his  own,  the 
possession  would  be  adverse  although  the  land  was  not  fenced.  Again, 
if  a  man  claimed  land  within  certain  limits  and  herded  his  stock  thereon 
and  used  the  timber  and  performed  other  acts  of  ownership,  he  might 
perfect  title  by  limitation,  without  the  aid  of  an  enclosure.  The  latter  is 
merely  evidence  of  hostile  occupancy  of  land,  but  not  the  only  evidence. 
If  the  evidence  in  this  case  should  show  such  acts  of  open  and  exclusive 
possession  of  the  land  in  controversy,  as  to  give  notice  of  an  adverse 
claim  to  it,  it  would  be  sufficient,  although  the  river  forming  a  boundary 
was  at  times  in  such  a  condition  that  cattle  placed  on  the  land  might 
escape.  This  court  is  not  in  a  position  to  render  a  judgment  on  the 
evidence  as  to  limitation  because  it  was  not  passed  upon  by  the  jury,  but 
was  withdrawn  by  the  court.    That  issue  must  be  tried  on  the  facts. 

The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 

Application  for  writ  of  error  dismissed. 


W.  R.  Powers  v.  John  Harris  et  al. 

Decided  March  7,   1906. 

1. — Debt  Evidenced  by  Note — Payment  of  Part  as  CompromlBe— Effect  of. 

As  a  genera]  rule  an  agreement  that  payment  of  part  of  a  bill  or  note  shall 
discharge  the  whole  is  inelTectual,  there  being  no  sufficient  consideration  for  the 
agreement.  But  if  the  claim  evidenced  by  the  bill  or  note  is  disputed,  an  agree- 
ment by  way  of  compromise,  to  receive  a  part  payment  in  full  settlement,  will 
discharge  it. 

Appeal  from  the  County  Court  of  Guadalupe.     Tried  below  before 
Hon.  H.  M.  Wurzbach. 
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Oreenwood  &  Donegan,  for  appellant. — In  a  suit  on  a  liquidated  de- 
mand, namely,  a  plain  unambiguous  promissory  note,  a  verified  plea 
stating  that  after  maturity  the  payor  paid  and  the  payee  accepted  a 
sum  less  than  the  principal  of  such  note  as  a  satisfaction  thereof,  without 
alleging  any  other  payment  or  consideration,  shows  on  its  face  that  the 
balance  is  due  and  unpaid,  and  sets  up  no  defense  to  such  suit.  Torrey 
V.  United  States,  42  Fed.  Bep.,  207;  Williams  v.  Langford,  15  B.  Mon. 
(Ky),  666;  Akers  v.  Cen.  Ky.  L.  Asylum,  10  Ky.  L.  Eep.,  817; 
Young  V.  Neal,  10  Ky.  L.  Rep.,  404;  Evans  v.  Powis,  1  Exch.,  601; 
Thomas  v.  Churton,  2  B.  &  C,  477;  Down  v.  Hatcher,  10  A.  &  E.,  121; 
Cyc,  vol.  1,  p.  343,  Title,  Accord  and  Satisfaction. 

A  note  and  mortgage  securing  it,  executed  for  a  valuable  considera- 
tion, and  certain  in  l£eir  terms,  are  a  liquidated  demand,  and  if  past 
due,  the  payor  paying  and  the  payee  accepting  a  sum  less  than  the 
principal  of  such  note  is  no  satisfaction  thereof,  although  paid  and  ac- 
cepted as  such.  This  is  especially  true  if  such  note  and  mortgage  are 
not  surrendered  on  such  payment  and  the  debtor  is  not  shown  to  be 
insolvent.     Such  an  agreement  would  be  without  consideration. 

Payment  of  a  less  sum  on  a  greater  demand  will  in  no  case  be  an 
accord  and  satisfaction  unless  it  be  then  so  agreed  by  the  parties.  Clifton 
v.  Poster,  20  S.  W.  Bep.,  1005 ;  Lane  v.  Squyres,  45  Texas,  385 ;  Bowden 
V.  Bobinson,  23  S.  W.  Bep.,  816 ;  Botan  Grocery  Co.  v.  Noble,  81  S.  W. 
Bep.,  586;  Shelton  v.  Jackson,  49  S.  W.  Bep.,  415;  Gulf,  C.  &  S.  P. 
By.  V.  Gordon,  70  Texas,  80;  Johnson  v.  Portwood,  89  Texas,  238. 

When  the  trial  court^s  conclusions  of  fact  are  contrary  to,  or  are  not 
supported  by,  the  evidence  and  are  excepted  to  by  the  party  injured, 
the  Appellate  Court  will  look  to  the  statement  of  facts  and  determine 
the  issue  thereby. 

When  the  debtor  agrees  to  pay  and  his  creditor  to  accept  a  certain  sum 
in  satisfaction  of  the  demand  of  such  creditor  against  said  debtor,  this 
does  not  in  any  case  amount  to  an  accord  and  satisfaction  without  actual 
payment,  and  such  debtor  can  not  claim  an  accord  and  satisfaction  with- 
out strictly  complying  with  all  the  terms  of  his  agreement. 

An  accord  and  satisfaction  must  be  agreed  to  and  understood  by  both 
parties  to  be  valid,  and  if  there  be  a  disagreement  as  to  the  terms  of  such 
accord  and  satisfaction  at  the  time  of  payment  of  the  sum  agreed  on, 
or  if  either  party  repudiates  such  accord,  if  it  was  ever  agreed  on,  there 
is  no  accord  and  satisfaction;  and  the  original  agreement,  if  there  be 
one,  can  not  be  changed  except  by  the  consent  of  both  parties.  Gulf, 
C.  &  S.  P.  By.  Co.  V.  Harriett,  80  Texas,  78 ;  Jennings  v.  Port  Worth, 
7  Texas  Civ.  App.,  329 ;  Southern  Nat.  Bank  v.  Curtis,  36  S.  W.  Bep., 
913;  Gulf,  C.  &  S.  P.  By.  Co.  v.  Gordon,  70  Texas,  87;  Johnson  v. 
Portwood,  89  Texas,  238-239. 

When  a  dispute  exists  between  a  debtor  and  a  creditor  as  to  an  in- 
debtedness between  them  in  any  way,  and  such  debtor  for  a  valuable 
consideration  comes  to  an  agreement  with  his  creditor,  and  gives  a  note 
for  the  sum  agreed  on,  he  can  not  thereafter  make  such  a  note  and 
mortgage  a  disputed  demand  by  raising  the  same  dispute  so  previously 
settled  by  giving  such  note  on  such  consideration.  Bowden  v.  Bobin- 
son, 23  S.  W.  Bep.,  816. 
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Setdman  £  Short,  for  appellees. — The  court  did  not  err  in  holding 
that  '^although  the  amount  alleged  to  be  due  may  be  evidenced  by  an 
instrument  in  writing,  yet  the  amount  evidenced  by  said  instrument 
may  be  a  matter  of  dispute,"  because  it  was  plead  by  appellee's  sworn 
plea,  that  he  did  not  owe  the  sum  of  $181.37  as  evidenced  by  the  instru- 
ments in  writing  here  sued  upon,  but  only  the  smn  of  $35  as  agreed 
upon,  and  that  he  had  paid  said  $35. 

NEILL,  Associate  Justice. — This  suit  originated  in  the  Justice's 
Court.  It  was  brought  by  W.  R.  Powers  against  John  Harris  on  a 
promissory  note  made  by  the  latter  to  the  former  for  $181.37.  A  mort- 
gage lien  on  certain  property  given  to  secure  the  note  was  also  sought 
to  be  foreclosed;  and  to  that  end  the  property  was  seized  by  a  writ  of 
sequestration.  It  was  replevied  by  defendant.  The  trial  in  the  Justice's 
Court  resulted  in  a  judgment  in  favor  of  plaintiff'  against  defendant 
and  the  sureties  on  his  replevy  bond.  Upon  appeal  to  the  County  Court 
judgment  was  for  the  defendant. 

It  appears  from  the  evidence  that  the  note  and  mortgage  were  given 
in  settlement  of  an  account  plaintiff  claimed  was  due  him  by  defendant ; 
but  at  the  time  they  were  executed,  defendant  claimed  that  he  did  not 
owe  plaintiff  as  much  as  the  note  called  for.  The  defendant's  contention 
was,  that  he  only  owed  about  $35  of  the  amount  and  that  the  balance 
was  the  debt  of  his  two  married  daughters. 

This  being  the  contention  between  the  parties,  after  the  note  and 
mortgage  were  executed,  on  the  8th  of  October,  1903,  they  met  in 
Seguin  for  the  purpose  of  settling  the  matter,  and  it  was  agreed  between 
them  that  defendant  was  only  bound  to  pay  on  the  note  and  mortgage 
the  sum  of  $35,  which  sum  plaintiff  agreed  to  accept  in  full  satisfaction 
and  discharge  of  his  demand  against  defendant  on  said  note  and  mort- 
gage. And  in  pursuance  of  the  agreement  the  sum  of  $35  was  paid 
plaintiff  by  defendant's  agent. 

The  question  raised  by  the  assignments  of  error  is,  did  the  allegation 
and  proof  of  these  facts  constitute  a  defense  to  plaintiff's  action  ? 

It  is  undoubtedly  the  general  rule,  that  a  part  payment  of  a  bill  or 
note  which  has  fallen  due  only  extinguishes  it  pro  tanto,  and  an  agree- 
ment that  it  shall  be  in  full  discharge  of  the  debt  does  not  make  such 
part  payment  any  more  effectual  as  to  the  residue,  there  being  no  suffici- 
ent consideration  for  the  discharge  of  the  whole.  But  if  the  claim 
evidenced  by  the  bill  or  note  is  disputed,  an  agreement,  by  way  of  compro- 
mise, to  receive  a  part  payment  in   full   settlement  will  discharge  it. 

The  facts  in  this  case  bring  it  within  this  exception  to  the  general 
rule.    Therefore  the  judgment  is  aflSrmed. 

Affirmed. 


Theo.  Ollesheimer  &  Bro.  v.  John  J.  Foley. 

Decided  March   7,    1906. 

1. — ^Execntory  Sale — ^Right  to  Coantermand. 

A  party  to  an  executory  contract  always  has  the  right,  subject  to  claim 
for  damages,  to  stop  performance  of  same  for  any  reason  deemed  to  his  interest. 
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2. — ^Uiages  of  Trade — ^Not  Binding,  When. 

Usages  of  trade  that  are  presumed  to  enter  into  a  contract  must  not  be 
opposed  to  well-settled  principles  of  law,  nor  unreasonable. 

Appeal  from  the  County  Court  of  Hams.  Tried  below  before  Hon. 
Blake  Dupree. 

Hunt  &  Myer,  for  appellants. — ^Where  it  is  shown  that  there  exists 
among  the  import  trade  and  the  merchants  engaged  in  such  trade,  a 
custom  and  general,  universal  and  known  usage,  to  the  effect  that,  after 
an  order  has  been  by  the  importer  placed  in  Europe,  or  other  foreign 
country,  that  the  same  becomes  absolute  and  not  subject  to  countermand, 
the  custom,  in  the  absence  of  any  definite  provision  in  the  contract, 
becomes  a  part  of  the  contract,  and  after  the  order  is  placed  and  the 
greater  part  of  the  goods  accepted  and  paid  for,  it  becomes,  so  far  as 
the  importer  is  concerned,  a  completed  contract  and  not  subject  to 
countermand.  Harrell  v.  Zimpleman,  17  S.  W.  Rep.,  478;  Heyworth 
V.  Miller  Co.,  73  S.  W.  Hep.,  501 ;  Brincefield  v.  Allen,  60  S.  W.  Bep., 
1011;  Meaher  v.  Lufkin,  21  Texas,  383;  McMeachen  v.  Hubbard,  59 
S.  W.  Sep.,  919. 

Howard  &  Howard,  for  appellee. — A  usage  or  custom  of  trade,  in 
order  to  be  valid,  must  not  only  be  certain,  uniform,  notorious  and 
reasonable,  but  it  must  be  in  harmony  with  the  law,  and  if  such  custom 
or  usage  contradicts  or  in  any  way  contravenes  the  established  principles 
of  law  it  is  invalid.  Missouri  Pac.  Ry.  Co.  v.  Pagan,  72  Texas,  127; 
Russell  V.  Oppenheimer,  1  Texas  Civ.  Cases,  sec.  269 ;  Vincent  v.  Rather, 
31  Texas,  87;  Dewees  v.  Lockhort,  1  Texas,  537. 

An  order  given  for  goods  which  are  not  in  esse  at  the  time  the  order 
is  given,  but  are  to  be  manufactured,  constitutes  an  executory  contract 
between  the  seller  and  the  purchaser,  and  the  title  to  the  goods  is  not 
vested  in  the  purchaser  until  said  goods  are  received  and  accepted  by 
him;  and  if  the  purchaser  elects  to  cancel  or  rescind  such  contract  the 
seller's  right  of  action,  if  any,  against  the  purchaser,  would  be  an  action 
for  damages  for  the  breach  of  the  contract,  and  the  seller  can  not  legally 
maintain  an  action  for  the  price  of  goods  sold  and  delivered.  Gammage 
V.  Alexander,  14  Texas,  414;  Tufts  v.  Lawrence,  77  Texas,  526. 

NEILL,  Associate  Justice. — This  suit  was  brought  upon  a  verified 
account  for  the  price  of  goods  alleged  to  have  been  ordered  by  the  ap- 
pellee and  sold  and  delivered  him  by  appellants.  It  was  alleged  that 
appellee  ordered  the  goods,  which  were  to  be  manufactured  expressly 
for  him  in  Europe  and  imported  by  appellants,  and  that  at  the  time 
the  order  was  given  there  was  a  general  known  custom  of  trade,  of  which 
appellee  had  notice,  that  an  import  order  such  as  the  one  in  question 
was  not  subject  to  countermand. 

Among  the  matters  plead  by  appellee  was,  that  long  prior  to  the  time 
the  goods  were  shipped  he  had  countermanded  the  order  therefor  by 
instructing  appellants  not  to  ship  them,  notifying  them  that  he  would 
not  receive  or  accept  such  merchandise  if  shipped. 

The  evidence,  was  sufficient  to  sustain  the  trial  court  in  finding  that 
the  matters  so  pleaded  by  appellee  were  proven. 
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It  is  well  settled  that  one  party  to  an  executory  contract  has  always 
the  right,  subject  to  the  obligation  to  pay  damages  to  the  other,  to  stop 
the  performance  of  the  contract  whenever  for  any  reason  he  deems  it  to 
his  interest  to  terminate  it,  and  the  other  party  is  not  at  liberty  to  pro- 
ceed thereafter  with  the  performance  in  order  to  enhance  the  damages 
to  be  paid.  (Mecham  on  Sales,  sec.  1699.)  That  this  principle  applies 
with  peculiar  force  to  an  executory  sale,  such  as  the  one  under  con- 
sideration, is  shown  by  the  same  authority.  (Sections  1091,  1700,  1701, 
1702  and  1703.) 

The  rule,  pertaining  to  usages  of  trade  or  business,  that  parties  are 
presumed  to  contract  in  reference  to  a  uniform,  continuous,  and  well- 
settled  usage  pertaining  to  the  matters  as  to  which  they  enter  into 
agreement,  is  limited  to  such  usage  as  is  not  in  opposition  of  well- 
settled  principles  of  law  and  is  not  unreasonable.  (Markham  v.  Jaudon, 
41  N.  Y.,  235;  Bowen  v.  Newell,  8  N.  Y.,  190;  Groat  v.  Gile,  51  N. 
Y.,  431.)  This  case  is  clearly  within  the  limitation  of  such  rule,  and 
not  affected  by  it.    The  judgment  is  affirmed. 

Affinned. 


Maxqy  &  Anderson  v.  The  Fairbanks  Company. 

Decided  March  9,  1906. 

1. — ^Warranty — Breach — ^Impeaohinfir  Teitlmony. 

A  witness  far  defendant  having  testified  that  he  had  previously  owned  the 
engine  in  controversy  and  had  refused  to  keep  or  pay  for  the  same  because 
it  was  worthless  it  was  competent  for  plaintiff  to  prove  that  said  witness  re- 
fused to  keep  or  pay  for  saia  engine,  not  because  it  was  worthless,  but  because 
he  was  insolvent  and  unable  to  pay  for  the  same. 

2. — Same. 

Defendant's  witness  having  testified  that  the  engine  in  controversy  did 
not  pump  sufficient  water  to  irrigate  the  crop,  it  was  competent  for  plaintiff 
to  prove  that  the  well,  from  which  the  engine  was  used  to  pump  water  for 
irrigating,  did  not  furnish  water  enough  for  that  purpose. 

Appeal  from  the  District  Court  of  Harris  County.  Tried  below  before 
Hon.  W.  P.  Hamblen. 

J.  A.  Oillette,  for  appellants. — The  testimony  of  the  witness  Spotts 
was  not  admissible.    Heath  v.  White,  39  S.  W.  Eep.,  123. 

8.  B.  Ferryman  and  7.  M.  Standifer,  for  appellees. 

PLEASANTS,  Associate  Justice.— Appellee  The  Fairbanks  Com- 
pany, brought  this  suit  against  appellants  and  the  North  Qalveston  Im- 
provement Company  to  recover  the  purchase  price  of  a  gasoline  engine 
and  a  friction  clutch  pulley,  sold  by  appellee  to  appellants,  and  the  costs 
and  expenses  of  installing  said  machinery. 

The  defendants  answered  by  general  demurrer  and  general  denial  and 
by  several  special  pleas,  the  nature  of  which  so  far  as  is  necessary  to  the 
understanding  of  the  questions  discussed  in  this  opinion  will  be  herein- 
after stated. 
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The  trial  in  the  court  below  without  a  jury  resulted  in  a  judgment 
in  favor  of  the  plaintiff  against  appellants  for  the  sum  of  $1,192.80, 
and  a  like  judgment  in  favor  of  appellants  against  the  North  Galveston 
Improvement  Company. 

One  of  the  special  defenses  pleaded  by  the  defendants  was  a  breach  of 
the  warranty  in  the  contract  of  sale  ^^to  the  effect  th^t  the  engine  was 
new,  perfect  and  first-class  and  fully  competent  to  do  the  work  which  it 
was  required  to  do,  and  that  it  would  not  consume  more  than  one-tenth 
of  a  gallon  of  gasoline,  74  to  76  degrees  proof,  per  horse  power,  per  hour 
when  operating  from  one-half  to  a  full  load,**  and  that  said  engine  was 
of  the  capacity  of  36  horse  power. 

In  support  of  this  plea  appellants  introduced  the  depositions  of  J. 
H.  O'Donnell,  who  testified  in  substance  that  the  engine  in  question 
was  one  of  four  which  had  been  sold  to  him  by  plaintiff  previous  to  the 
sale  to  appellants  and  had  been  returned  by  him  because  they  did  not 
give  satisfaction  and  were  not  the  character  of  engines  described  in 
the  contract  of  sale.    He  further  testified: 

^The  plaintiff  took  back  all  of  said  engines.  He  took  them  back 
because  I  held  they  did  not  come  up  to  the  contract  which  I  had  with 
the  company,  and  I  threatened  to  sue  them  for  damages.  They  forth- 
with took  them  back.  I  refused  to  pay  for  the  engines  or  any  of  them, 
on  the  grounds  that  the  engines  did  not  come  up  to  the  terms  of  my 
contract  with  the  Fairbanks  Company.  .  .  .  When  the  company 
still  insisted  that  I  pay  for  them  in  the  face  of  these  facts,  I  threatened 
to  sue  them  for  damages  if  they  did  not  take  the  engines  off  my  place. 
I  was  waited  upon  by  Mr.  Maddox  and  Mr.  Spotts,  the  latter  the  at- 
torney for  the  company  at  Houston ;  I  again  threatened  to  sue  and  they 
took  them  back.  I  returned  the  engines  to  plaintiff.  .  .  .  My  deal- 
ing was  with  Mr.  Spotts.  ...  It  is  not  a  fact  that  I  made  the 
same  plea  which  every  other  debtor  does  when  he  is  pressed  for  money 
which  he  owes  and  knows  that  he  owes,  that  the  engines  did  not  come 
up  to  the  standard  required.  I  was  solvent  at  the  time.  I  did  not  take 
the  stand  of  an  insolvent  debtor  in  the  matter.  Failure  of  contract  on 
the  part  of  the  Fairbanks  Company  was  the  only  reason  I  refused  to 
pay.  I  know  E.  E.  Spotts,  attorney  at  law,  of  Houston,  Texas.  He 
represented  the  Fairbanks  Company  in  an  attempt  to  collect  this  debt 
from  me.  It  is  not  a  fact  that  I  told  him  I  was  unable  to  pay  the  debt 
of  the  Fairbanks  Company  and  used  that  argument  in  order  to  get  him 
to  take  back  the  property.** 

For  the  purpose  of  contradicting  this  witness  appellee  put  E.  E. 
Spotts  on  the  stand  and  he  testified  that  he  was  attorney  for  plaintiffs 
in  the  collection  of  the  notes  given  by  0*Donnell  for  the  purchase  price 
of  the  four  engines,  and  that  when  he  insisted  on  the  payment  of  these 
notes  0*Donnell  urged  as  a  reason  for  a  rescission  of  the  contract  of  sale 
the  fact  that  he  was  insolvent,  and  did  not  claim  that  the  engines  were 
defective  in  any  particular.  This  evidence  was  objected  to  by  the 
defendants  on  the  ground  that  O'Donnell  was  not  a  party  to  this  suit 
and  therefore  any  statement  made  by  him  in  reference  to  said  engines 
was  hearsay  and  not  admissible  against  defendants,  and  if  said  testi- 
mony was  offered  for  the  purpose  of  contradicting  0*Donnell  it  was 
not  admissible  because  no  predicate  had  been  laid  therefor. 
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The  first  assignment  presented  in  appellants'  brief  predicates  error 
upon  the  ruling  of  the  trial  court  in  admitting  this  testimony  over  the 
objections  above  stated.  There  is  no  merit  in  the  assignment.  O'Don- 
nell  having  stated  in  his  testimony,  given  in  behalf  of  defendants,  that 
he  informed  Mr.  Spotts,  who  was  tiie  agent  for  plaintiflf  for  the  collec- 
tion of  the  notes,  that  he  would  not  pay  the  notes  because  the  engines 
were  worthless,  plaintiff  was  clearly  entitled  for  the  purpose  of  contra- 
dicting and  to  that  extent  impeaching  his  testimony,  to  show  by  the 
witness  Spotts  that  no  such  statement  was  made.  O'Donnell  also 
testified  on  cross  examination  that  he  did  not  tell  Spotts  that  he  was 
insolvent  and  give  that  as  a  reason  why  plaintiff  should  take  the  engines 
back  and  surrender  his  notes,  and  we  do  not  see  how  a  broader  predicate 
for  the  admission  of  evidence  to  impeach  this  witness  by  showing  con- 
tradictory statements  made  to  Spotts  could  possibly  have  been  laid. 

There  was  no  error  in  the  admission  of  the  testimony  of  the  witness 
Knapp,  the  admission  of  which  is  complained  of  in  the  third  assignment. 
This  testimony  was  to  the  effect  that  the  well  from  which  the  engine  in 
question  was  used  to  pump  water  for  irrigating  a  rice  crop  did  not 
furnish  sufficient  water  for  that  purpose  during  the  season  of  1904. 
Defendants'  witness  had  testified  that  the  engine  did  not  pump  suffici- 
ent water  to  irrigate  the  crop  and  that  the  failure  of  the  crop  was  due 
to  defects  in  the  engine.  To  off-set  this  testimony  plaintiff  was  entitled 
to  shdw  that  the  failure  of  the  engine  to  pump  a  sufficient  amount  of 
water  was  due  to  a  lack  of  sufficient  water  in  the  well  and  that  this 
condition  continued  during  the  year  succeeding  that  in  which  the  engine 
in  question  was  used,  and  after  it  had  been  replaced  by  one  of  different 
make. 

The  remaining  assignments  complain  of  the  judgment  as  being  against 
the  great  weight  and  preponderance  of  the  evidence  upon  the  issue  of 
whether  the  engine  was  defective  in  the  particulars  claimed  by  the 
defendants. 

We  have  carefully  considered  the  evidence,  and  our  conclusion  is  tiiat 
the  findings  of  the  trial  court  against  the  defendants  upon  all  the 
issues  of  fact  raised  should  be  sustained. 

The  judgment  of  the  court  below  must  therefore  be  affirmed,  and  it 
has  been  so  ordered. 

Affimied. 

Writ  of  error  refused. 


Texas  and  Pacific  Railway  Company  et  al.  v.  W.  R.  Felkkr. 

Decided  March   10,  1906. 

Shipment  of  Cattle — Cliarfire — ^Error. 

In  a  suit  for  damages  to  a  shipment  of  cattle  the  defendant  railroads  plead 
and  introduced  evidence  tending  to  prove  that  the  injuries  to  the  cattle  were 
the  proximate  result  of  their  poor  condition  and  improper  loading  by  plaintiff. 
The  court  charged  the  jury  as  follows:  "If  you  find  for  the  plaintiff  any 
damages,  you  will  assess  such  damages  for  the  cattle  lost  and  dying,  if  any, 
at  the  market  value,  if  any,  of  the  same  at  Mounds,  Indian  Territory,  at  the 
time  and  in  the  condition  said  cattle  should  have  arrived  there,  liad  they  not 
been  roughly  handled  and  delayed,  if  they  were  roughly  handled  and  delayed^ 
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to  which  you  will  add  the  difference  between  the  market  value  of  the  surviving 
cattle  at  Mounds,  at  the  time  and  in  the  condition  they  arrived  there,  and  their 
market  value  at  said  place  at  the  time  and  in  the  condition  they  should  have 
arrived  there  had  they  not  been  inlured  by  the  negligence  of  the  defendants." 
Held,  error,  because  upon  the  weight  of  evidence,  and  in  effect  assuming  that 
rough  handling  constituted  negligence. 

Appeal  from  the  District  Court  of  Mitchell  County.  Tried  below 
before  Hon.  James  L.  Shepherd. 

J.  M.  Wagstaff  and  T.  P.  Davidson,  for  appellants. — The  court  erred 
in  refusing  special  charge  asked  by  both  defendants  as  follows :  "If  you 
believe  from  the  evidence  that  the  cattle  were  poor,  thin  and  weak,  and 
that  the  cattle  sustained  damages  in  transportation  by  reason  of  their 
being  poor,  thin  and  weak  and  that  the  damages  proximately  resulted 
from  their  poor  condition  and  not  from  the  negligence  of  the  defendant, 
then  you  will  find  for  defendants  for  any  damages,  if  any,  that  proxi- 
mately resulted  from  their  poor  and  weak  condition,  if  they  were  poor 
and  weak.'*  Texas  &  P.  By.  Co.  v.  Dawson,  78  S.  W.  Rep.,  235;  Texas 
&  P.  Ey.  V.  Stribling,  34  S.  W.  Sep.,  1003;  Harris  v.  Harwell,  71  S. 
W.  Rep.,  791;  Missouri,  K.  &  T.  Ry.  v.  Carter,  68  S.  W.  Rep.,  169; 
Galveston,  H.  &  S.  A.  Ry.  v.  Washington,  63  S.  W.  Rep.,  534. 

The  appellee  having  cut  and  shaped  the  cattle  for  loading  and  having 
undertaken  to  load  the  cattle  would  be  responsible  for  anv  damages 
that  occurred  to  the  cattle,  if  any,  by  reason  of  improper  loading  of  the 
cattle.    Missouri  Pac.  Ry.  v.  Edwards,  78  Texas,  313. 

Cowan  &  Barney,  for  appellee. 

CONNER,  Chief  Justice. — This  is  'an  appeal  from  a  judgment  of 
the  District  Court  of  Mitchell  County  in  appellee's  favor  against  the 
Texas  &  Pacific  Railway  Company  for  $750  and  against  the  St.  Louis 
ft  San  Francisco  Railway  Company  for  $1,975,  as  damages  to  cattle 
shipped  by  the  appellee  during  the  spring  of  1902  over  the  lines  of 
railway  named  from  Colorado,  Texas,  to  Mounds,  Indian  Territory.  The 
shipment  consisted  of  767  cows,  183  calves,  15  yearlings  and  17  bulls. 
Appellee  alleged  that  the  cattle  were  roughly  handled  and  delayed  by 
the  defendant  companies  and  were  damaged  thereby.  The  appellants 
answered  by  general  denial;  that  the  plaintiff  undertook  to  load  the 
cattle  and  overloaded  them;  that  the  cattle  were  poor,  thin,  and  weak, 
and  not  able  to  stand  the  shipment ;  and  that  the  injuries  that  occurred 
to  the  cattle  were  the  proximjtte  result  of  their  poor  condition  and  im- 
proper loading. 

There  was  evidence  tending  to  support  the  issues  thus  presented,  and 
the  first  assignment  of  error  calls  in  question  the  eighth  paragraph  of 
the  court's  charge  to  the  jury,  namely:  "If  you  find  for  the  plaintiff 
any  damages,  you  will  assess  such  damages  for  the  cattle  lost  and  dying, 
if  any,  at  the  market  value,  if  any,  of  the  same  at  Mouhds,  Indian  Terri- 
tory, at  the  time  and  in  the  condition  said  cattle  should  have  arrived 
there,  had  they  not  been  roughly  handled  and  delayed,  if  they  were 
roughly  handled  and  delayed,  to  which  you  will  add  the  difference  be- 
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tween  the  market  value  of  the  surviving  cattle  at  Mounds,  Indian  Terri- 
tory, at  the  time  and  in  the  condition  they  arrived  there,  and  their 
market  value  at  said  place  at  the  time  and  in  the  condition  they,  should 
have  arrived  there,  had  they  not  been  injured  by  the  negligence  of  the 
defendants  or  any  of  them.*' 

This  charge  is  clearly  erroneous.  It  is  upon  the  weight  of  the  evi- 
dence and  in  effect  assumes  that  rough  handling  constituted  negligence. 
See  the  case  of  the  Missouri,  K.  &  T.  Ry.  Co.  v.  Garrett,  87  S.  W.  Rep., 
172,  where  a  similar  charge  was  condemned.  Appellee  insists  that  the 
objectionable  feature  was  cured  by  the  seventh,  tenth  and  twelfth  clauses 
of  the  court's  charge,  but  we  think,  after  careful  consideration,  that  the 
clauses  so  relied  upon  substantially  contain  the  same  vice  and  emphasize, 
if  anything,  the  error  pointed  out.  We  think  that  the  judgment  must 
be  reversed  because  of  the  error  noted. 

In  view  of  another  trial  we  will  add  that  we  think  appellants*  special 
charge  No.  1,  quoted  in  the  second  assignment,  should  have  been  given, 
as  it  by  no  means  seems  clear  to  us  that  the  twelfth  clause  of  the  court's 
charge  plainly  and  aflBrmatively  presents  the  issue  of  injuries  to  the 
cattle  proximately  resulting  alone  from  their  poor,  thin  and  weak 
condition;  We  find  no  evidence  raising  the  issue  presented  in  special 
charge  No.  2,  to  the  effect  that  appellee  mixed  poor  and  weak  cattle  with 
strong  cattle,  whereby  injury  resulted. 

For  the  error  pointed  out  in  the  charge  quoted,  the  judgment  is  re- 
versed and  the  cause  remanded  for  a  new  trial. 

Reversed  and  remanded. 


Texas  &  New  Orleans  Railway  Company  v.  C.  A.  Garrett. 

Decided  March   10,  1906. 

Juderment^— Ezeoution — ^Article  1643,  Kevised  Statutei,  Conitmed. 

The  requirement  in  article  1643,  of  the  Revised  Statutes,  that  the  judgment 
in  a  Justice  Court  "shall  direct  the  issuance  of  such  process  as  may  be  neces- 
sary to  carry  the  judgment  into  execution"  is  not  mandatory. 

Appeal  from  the  District  Court  of  Jeflferson  County.  Tried  below 
before  Hon.  G.  P.  Dougherty,  Special  Judge. 

Baker,  Botts,  Parker  &  Garwood  and  Chester,  Crawford  &  Chester, 
for  appellant. — A  judgment  of  the  Justice  Court,  under  the  Revised 
Statutes  of  1896,  which  fails  to  provide  for  the  issuance  of  an  execution 
or  other  process  to  carry  it  into  effect,  is  void.  Acts  15th  Leg.,  chap. 
103,  sees.  6  and  19;  8  Gammel's  Laws  of  Texas,  990;  Rev.  Stats,  of 
1879,  art.  1613;  Rev.  Stats,  of  1896,  art.  1643;  Roberts  v.  Connellee,  71 
Texas,  11. 

Fleming  &  Fleming,  for  appellee. — ^A  judgment  of  the  Justice  Court, 
under  the  Revised  Statutes  of  1895,  which  is  regular  in  all  respects, 
disposing  of  the  issues,  the  parties,  the  costs,  and  for  a  fixed  amount  of 
money,  clear  and  intelligible,  is  valid,  and  execution  may  issue  thereon 
without  express  authority  therefor  being  written  on  the  docket  of  said 
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court.  Acts  of  15th  Leg.,  chap.  103,  sees.  5,  19,  40;  Eev.  Stats,  of 
1879,  art.  1613;  Rev.  Stats,  of  1895,  arts.  1643,  1579,  1661;  Roberts 
V.  Connellee,  71  Texas,  11;  San  Antonio  &  A.  P.  Ry.  Co.  v.  Thigpen, 
57  S.  W.  Rep.,  66;  Burns  v.  Skelton,  68  S.  W.  Rep.,  527;  Howard  v. 
Paggard,  32  S.  W.  Rep.,  188;  Murry  v.  State,  1  S.  W.  Rep.,  522;  25 
Am.  and  Eng.  Ency.  of  Law,  634  (2d  ed.) ;  Anderson's  Dictionary  of 
Law,  653 ;  2  Bouvier's  Law  Dictionary,  1032 ;  Freeman  on  Executions, 
24;  Sutherland  on  Statutory  Construction,  sees.  447  and  451;  Black 
on  Judgments,  sec.  106;  Coole/s  Const.  Lim.,  89  and  93  (2d  ed.). 

PLEASANTS,  Associate  Justice. — ^This  suit  was  brought  by  ap- 
pellant to  enjoin  the  execution  of  the  following  judgment : 

^^Garrett  Commission  Co.  v.  Texas  &  New  Orleans  R.  R.  Co.,  No.. 
2297.  In  the  Justice  Court  of  precinct  No.  1,  Jefferson  County,  Texas. 
On  this,  the  15th  day  of  November,  came  the  above  cause  regularly  for 
trial,  and  botii  parties  having  announced  ready  for  trial,  and  having 
waived  a  jury,  the  court  heard  the  evidence  and  arguments  of  counsel, 
and  it  is  of  the  opinion  that  the  law  and  facts  are  for  the  plaintiff,  so  it 
is  here  ordered  that  the  plaintiff,  Garrett  Commission  Co.,  do  have  and 
recover  of  and  from  the  defendant,  Texas  &  New  Orleans  Railroad 
Company,  the  sum  of  $19.99  and  costs  of  suit.  B.  K.  Pope,  Justice 
of  the  Peace,  precinct  No.  1,  Jefferson  County,  Texas.'' 

The  theory  upon  which  the  suit  was  brought,  and  the  proposition 
presented  and  urged  in  appellant's  brief,  is  that  this  judgment  is  un- 
enforceable and  void  because  it  does  not  in  terms  provide  for  the  issu- 
ance of  execution  or  other  process  for  its  enforcement. 

This  contention  is  based  upon  article  1643  of  our  Revised  Statutes 
relating  to  judgments  rendered  in  a  Justice  Court.  This  article  is  as 
follows : 

"The  judgment  shall  be  recorded  at  length  in  the  Justice's  docket  and 
shall  be  signed  by  such  justice.  It  shall  clearly  state  the  determination 
of  the  rights  of  the  parties  in  the  subject  matter  of  controversy  and  the 
party  who  shall  pay  the  costs,  and  shall  direct  the  issuance  of  such 
process  as  may  be  necessary  to  carry  the  judgment  into  execution." 

It  is  urged  by  appellant  that  this  provision  of  the  statute  is  mandatory, 
and  the  failure  of  the  justice  to  comply  therewith  rendered  the  judg- 
ment void. 

We  can  not  accept  this  proposition  as  sound.  Prior  to  the  adoption 
of  the  Revised  Statutes  of  1879  there  was  no  statute  providing  that  the 
judgment  of  a  Justice  Court  should  direct  the  issuance  of  the  process 
necessary  to  its  enforcement,  and  any  memorandum  made  by  the  justice 
which  sufficiently  indicated  what  his  judgment  upon  the  issues  in  the 
case  was,  had  been  uniformly  held  by  our  courts  to  be  a  valid  judgment. 
(Clay  V.  Clay,  7  Texas,  251;  Wahrenberger  v.  Horan,  18  Texas,  59; 
Howerton  v.  Luckie,  18  Texas,  236;  Roberts  v.  Connellee,  71  Texas,  11.) 

In  the  enactment  of  the  statute  above  quoted  the  manifest  purpose 
of  tiie  Legislature  was  to  require  justices  of  the  peace  to  be  more  accurate 
in  keeping  their  dockets  and  in  the  entry  of  judgments  thereon,  but 
we  do  not  think  it  was  the  legislative  intent  that  a  failure  to  comply 
with  these  requirements  should  render  the  judgment  void,  and  this  effect 
diould  not  be  given  to  the  use  of  the  word  "shall"  in  the  statute. 
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The  case  of  San  Antonio  &  A.  P.  Ey.  Co.  v.  Thigpen,  57  S.  W.  Rep., 
66,  holds  that  the  failure  to  comply  with  the  provisions  of  the  statute 
above  quoted  does  not  render  a  Justice  Court  judgment  void. 

We  think  that  under  well  established  rules  of  statutory  construction 
the  provision  of  the  statute  requiring  the  judgment  to  direct  the  issuance 
of  process  should  be  held  to  be  merely  directory,  and  therefore  the  trial 
court  properly  sustained  a  general  demurrer  to  plaintiflf^s  petition,  and 
plaintiff  having  declined  to  amende  the  judgmejit  dismissing  the  suit 
should  be  afSrmed. 

Affirmed. 


J.  E.  McDowell  v.  M.  T.  Joxes  Lumber  Company  et  al. 

Decided  March   10,   1906. 

1. — ^Foreolosnre  of  Judgment  Lien — ^Parties. 

In  a  suit  to  foreclose  a  judgment  lien  against  the  debtor  and  his  vendee, 
the  debtor  having  conveyed  all  his  interest  in  the  land  to  another  was  not  a 
necessary  party  to  the  suit. 

2. — ^Payment  of  Mortgage  Debt — No  Subrogation. 

Where  the  purchaser  of  mortgaged  property  assumes,  as  a  part  of  the 
purchase  money,  to  pay  off  the  mortgage  lien  against  the  property,  such  pay- 
ment extinguishes  the  lien  and  there  is  no  subrogation.  Such  payment  is  a 
payment  of  thj  purchaser's  own  debt  and  extinguishes  the  lien  for  all  purposes. 

Appeal  from  the  District  Court  of  Potter  County.  Tried  below 
before  Hon.  Ira  Webster. 

J.  N.  Browning  and  Madden  cf*  Trulove,  for  appellant. 

Jno,  ^Y,  Veale,  for  appellee. 

SPEER,  Associate  Justice. — M.  T.  Jones  Lumber  Company  insti- 
tuted this  suit  against  J.  E.  McDowell  and  S.  J.  Thomas  to  foreclose 
a  judgment  lien  upon  certain  land  in  Potter  County  arising  by  reason 
of  its  having  previously  obtained  a  judgment  against  Thomas  and  having 
recorded  a  proper  abstract  of  the  same  prior  to  his  sale  of  the  land  in 
controversy  to  McDowell.  There  was  a  trial  without  the  intervention  of 
a  jury,  which  resulted  in  a  judgment  in  favor  of  the»plaintiff,  foreclosing 
its  judgment  lien  except  as  to  two  hundred  acres  to  be  designated  by 
llie  defendant  McDowell  as  his  homestead,  from  which  judgment  Mc- 
Dowell has  appealed. 

The  first  assignment  complains  that  the  court  erred  in  foreclosing 
appellee's  judgment  lien  after  having  rendered  a  judgment  in  favor  of 
Thomas,  the  original  judgment  debtor.  But  this  clearly  is  not  material, 
since  Thomas  in  the  first  place  was  not  a  necessary  party  to  this  action, 
seeing  that»he  had  conveyed  his  entire  interest  in  the  land  to  his  co-de- 
fendant McDowell.  (Siliiman  v.  Qammage,  55  Texas,  365.)  Moreover, 
the  court  could  hardly  have  entered  any  other  judgment  than  he  did. 
He  recited  the  existence  of  the  former  judgment  and  lien  and  should  not 
have  entered  a  further  or  additional  judgment  against  Thomas. 
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The  material  question  in  the  case  upon  which  the  result  of  the  appeal 
must  depend  is  one  of  subrogation.  On  November  15,  1900,  S.  J. 
Thomas  executed  and  delivered  to  W.  H.  Puqua  a  conveyance  in  trust 
of  the  lands  in  question  to  secure  certain  indebtedness  due  to  the  First 
National  Bank  of  Amarillo.  This  instrument  was  filed  for  record 
December  21  following.  Appellees*  abstract  of  judgment  was  filed  and 
recorded  September  28,  1901.  Thomas  and  wife  conveyed  the  land  to 
appellant  November  11,  1901,  and  on  the  same  day  Fuqua  released  to 
S.  J.  Thomas  the  trust  deed  securing  the  bank's  indebtedness.  By 
agreement  of  all  the  parties — that  is  appellant,  Thomas,  and  Puqua 
acting  for  the  bank,  appellant  purchased  the  land  from  Thomas  for 
$3,500  and  paid  the  same  to  the  bank,  and  it  was  applied  on  Thomas's 
indebtedness.  We  conclude  from  the  evidence  that  there  was  no  inten- 
tion to  keep  alive  the  bank's  lien  in  favor  of  appellant,  but  on  the  con- 
trary, that  the  intention  of  all  parties  was  to  do  just  what  the  papers 
executed  show  was  done — that  is,  that  appellant  should  pay  the  agreed 
purchase  price  of  the  land  to  Puqua  in  settlement  and  extinguishment 
of  Thomas's  debt  and  lien.  Appellant  in  fact  was  ignorant  of  the  ex- 
istence of  appellees'  lien  and  adopted  the  above  plan  only  after  having 
satisfied  himself  from  an  examination  of  the  records  that  no  other  lien 
than  the  'bank's  lien  existed  against  the  land  he  was  purchasing.  The 
doctrine  of  subrogation  can  have  no  just  application  to  those  facts.  It 
is  needless  to  enter  into  a  discussion  of  the  variety  of  instances  in  which 
that  wholesome  doctrine  has  been  applied,  but  it  is  sufficient  to  say  we 
are  cited  to  no  case  and  know  of  none,  in  which  it  has  been  held  that  a 
purchaser  of  the  mortgaged  property  who  assumes,  as  a  part  of  the 
purchase  money,  to  pay  off  the  mortgage  lien  against  the  property,  may 
do  so  and  yet  keep  alive  the  mortgage  as  against  a  subsequent  lien. 
The  authorities  appear  to  be  all  to  the  effect  that  a  payment  under  such 
circumstances,  being  a  payment  of  the  purchaser's  own  debt,  extinguishes 
the  lien  for  all  purposes  and  places  such  purchaser  in  precisely  the  same 
position  as  though  the  payment  had  been  made  by  his  vendor.  (Shirk 
V.  Whitten,  31  N.  E.  Bep.  (Ind.),  87;  Witt  v.  Bice,  67  N.  W.  Bep. 
(Iowa),  951;  Pomeroy's  Eq.  Jur.  (3d  ed.),  sec.  1213,  note  1.)  If  by 
the  transaction  appellant  did  not  assume  to  pay  the  bank  debt  to  the 
extent  of  $3,600  as  the  purchase  mon6y  for  the  property,  then  he  is  in 
the  attitude  of  having  paid  Thomas  the  full  purchase  price,  who  in  turn 
himself  paid  the  debt  and  extinguished  the  lien.  In  no  event,  as  we 
view  the  transaction,  could  appellant  avail  himself  of  the  bank's  lien  to 
the  prejudice  of  appellees'  rights  under  the  junior  lien.  We  think  the 
form  of  the  judgment  permitting  appellant  to  designate  his  homestead 
as  excepted  from  the  order  of  foreclosure,  is  sufficient  and  affords  him 
no  cause  of  complaint. 

All  assignments  are  overruled  and  the  judgment  is  affirmed. 

Affirmed. 
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A.  P.  Smart  et  al.  v.  L.  D.  Panther. 

Decided  March   10,   1906. 

1. — ^Administration — Conilrmation  of  Sale — Contest — Pleadinfir. 

On  November  7,  1901,  and  January  30,  1902,  certain  claims  against  an 
estate  were  approved  by  the  County  Court;  on  January  30,  1902,  the  admin- 
istrator obtained  an  order  of  the  court  to  sell  certain  property  of  the  estate 
to  pay  established  claims;  on  April  22,  1902,  a  sale  of  the  property  was  re- 
ported to  the  court  for  confirmation;  on  April  24,  1902,  a  petition  was  filed 
objecting  to  the  confirmation  of  the  sale  on  the  ground  that  the  claims,  for 
the  payment  of  which  said  land  was  sold,  were  barred  by  limitation  when 
allowed  by  the  administrator  and  approved  by  the  court.  Held,  that  the 
petition  was  a  direct,  and  not  a  collateral  attack  on  the  action  of  the  court 
in  approving  said  claims,  and  was  filed  within  a  reasonable  time. 

2. — Same. 

A  petition  attacking  the  approval  of  claims  against  an  estate  on  the 
ground  that  they  were  barred  by  limitation  should  allege  facts  showing  that 
said  claims  did  not  come  within  any  of  the  exceptions  that  would  prevent  the 
bar  of  limitation. 

8. — ^Advanoement — 01ft. 

Whether  property  received  by  a  child  from  a  parent  should  be  accounted 
for  on  final  partition  of  parent's  estate  depends  upon  whether  such  property 
was  intended  as  a  gift  or  an  advancement. 

4. — ^Attack  Upon  Approval  of  Claim— Evidence. 

Where  a  claim  against  an  estate  has  been  allowed  by  the  administrator  and 
approved  by  the  couit,  such  action  is  a  quasi  judgment,  and  the  mere  fact  that 
such  claim  appears  on  its  face  to  be  barred  by  limitation  when  allowed  and 
approved,  is  not  sufficient  to  authorize  the  court  to  set  aside  such  judgment. 
It  must  be  shown  that  facts  which  would  take  it  out  of  the  operation  of  the 
statute  did  not  exist. 

5. — Judgment — Pleading. 

An.  attack  upon  the  action  of  the  court  in  approving  a  claim  against  an 
estate  was  based  solely  on  the  allegation  that  said  claim  was  barred  by  limi- 
tation. Without  proper  allegation,  showing  that  the  estate  was  only  liable  for 
one-half  of  said  claim,  proof  thereof  was  not  admissible,  and  being  admitted, 
furnished  no  basis  for  a  judgment. 

6. — Assets  of  Estate — ^Bents. 

Rents  from  estate  property  collected  by  one  interested  in  an  estate  before 
the  grant  of  administration  constitute  assets  of  the  estate,  and  the  administrator 
alone  has  authority  to  sue  for  and  collect  the  same. 

7. — ^Administration — Jurisdiction. 

Where  upon  appeal  from  the  Coimty  to  the  District  Court  in  probate  mat- 
ters it  appears  that  further  administration  is  necessary,  the  District  Court 
should  certify  its  action  to  the  County  Court  for  observance  and  further  pro- 
ceeding. 

Appeal  from  the  District  Court  of  Titus  County.  Tried  below  before 
Hon.  E.  T.  Wilkinson,  Special  Judge. 

Pounders  £  Burford,  for  appellants. — When  a  claim  has  been  regu- 
lariy  allowed  by  the  administrator  and  approved  by  the  court  and  a 
judgment  of  the  County  Court  entered  establishing  said  claim  as  a  valid 
debt  against  said  estate,  a  party  moving  to  set  aside  such  judgment  and 
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to  disallow  said  claim  on  the  ground  that  it  was  barred  by  the  statute  of 
limitations  when  it  was  allowed,  must  not  only  show  that  it  appeared  to 
be  barred,  but  he  must  go  further  and  allege  and  prove  that  the  said  claim 
did  not  come  within  any  of  the  exceptions  that  would  stop  or  prevent  the 
bar  from  obtaining.  Eccles  v.  Daniels,  Admr.,  16  Texas,  137;  Hille- 
brant  v.  Burton's  Heirs,  17  Texas,  138;  Montgomery  v.  Culton,  18 
Texas,  736 ;  Heffner,  Admr.,  v.  Brander,  23  Texas,  631 ;  Mosely,  Admr., 
V.  Gray,  23  Texas,  496;  Lott  v.  Cloud,  23  Texas,  256. 

When  a  debt  against  an  estate  is  properly  proven  up,  presented  to  and 
allowed  by  the  administrator,  and  then  presented  to  the  county  judge 
and  by  him  approved  and  judgment  of  the  County  Court  entered  estab- 
lishing it  as  a  debt  against  the  estate,  the  mere  proof  that  the  debt  ap- 
pears upon  its  face  to  be  barred  by  the  statute  of  limitations  is  insuflSci- 
ent  to  authorize  the  court  to  set  the  judgment  of  the  County  Court  aside. 
HeflPner  v.  Brander,  23  Texas,  631 ;  Mosely,  Admr.,  v.  Gray,  23  Texas, 
496;  Howard  v.  Johnson,  69  Texas,  666. 

In  a  contest  to  the  confirmation  of  a  sale  made  by  an  administrator, 
attacks  can  not  be  made  on  the  judgments  of  the  County  Court  establish- 
ing claims  against  the  estate,  because  such  attacks  are  collateral.  Sayles' 
Rev.  Stats.,  art.  2085;'Ea8tland  v.  Williams,  92  Texas,  116;  Williams 
V.  Eobinson,  63  Texas,  576;  Swan,  Admr.,  v.  House,  50  Texas,  650; 
Brooks  V.  Powell,  29  S.  W.  Rep.,  809. 

All  facts  found  by  a  court  in  the  trial  of  a  case  should  be  based  on 
the  pleadings  and  the  evidence,  and  a  court  can  not  find  a  fact  not 
alleged  in  the  pleading  and  not  supported  by  the  evidence. 

Matters  not  alleged,  though  proved,  can  not  form  the  basis  of  a  judg- 
ment or  a  finding  of  fact  by  a  court.  Texas  Banking  &  Ins.  Co.  v.  Stone, 
49  Texas,  4;  Texas  Pac.  Ry.  Co.  v.  Johnson,  34  S.  W.  Rep.,  186. 

In  appeals  from  the  County  Court  to  the  District  Court  in  probate 
cases,  it  is  the  duty  of  the  District  Court  to  render  such  judgments  as 
the  County  Court  should  have  rendered.  Sayles^  Rev.  Stats.,  art.  2262 ; 
Young  V.  Gray,  65  Texas,  100;  Henry  v.  Drought,  10  Texas  Civ.  App., 
381 ;  Arredondo  v.  Arredondo,  25  S.  W.  Rep.,  336. 

Chas,  8.  Todd  and  Rolston,  Ward  &  Hutchings,  for  appellee. — This 
was  a  direct  and  not  a  collateral  proceeding  in  the  County  Court.  Craw- 
ford V.  McDonald,  88  Texas,  630;  Buchanan  v.  Bilger,  64  Texas,  589-93; 
Van  Fleet,  Collateral  Attack,  sec.  2. 

The  facts  alleged,  that  the  claims  were  barred  by  limitation  and 
their  approval  secured  by  fraudulent  collusion,  entitled  appellee  to  have 
the  sale  rejected  and  previous  orders  set  aside  or  reformed.  Moore  v. 
Hardison,  10  Texas,  472 ;  Yarborough  v.  Leggett,  14  Texas,  681 ;  Moore 
V.  Hillebrant,  14  Texas,  315. 

When  the  above  three  cases  were  decided  the  law  required  such  pro- 
ceedings to  be  originally  instituted  in  the  District  Court,  but  such  is 
not  the  law  now.  The  proceeding  must  be  brought  in  the  court  in  which 
the  order  or  judgment  attacked  was  rendered.  Pranks  v.  Chapman,  60 
Texas,  46,  61  Texas,  576;  Buchanan  v.  Bilger,  64  Texas,  591;  Edwards 
V.  Halbert,  64  Texas,  669 ;  Howard  v.  Johnson,  69  Texas,  657 ;  Fortson 
V.  Alford,  62  Texas,  576;  Heath  v.  Layne,  62  Texas,  694;  Wren  v. 
Nesbitt,  85  Texas,  286. 
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It  was  the  duty  of  the  District  Court  on  appeal  from  County  Court, 
to  try  the  matters  in  controversy  de  novo  and  to  render  proper  final 
judgment.  Eev.  Stats.,  art.  2262;  Wren  v.  Nesbitt,  85  Texas,  286; 
Kelly  V.  Settegast,  68  Texas,  13 ;  Newton  v.  Newton,  61  Texas,  511 ; 
McLane  v.  Paschal,  62  Texas,  102 ;  Arredondo  v.  Arredondo,  25  S.  W. 
Rep.,  336;  Henry  v.  Drought,  10  Texas  Civ.  App.,  381;  Tanner  v. 
Ames,  37  S.  W.  Rep.,  373. 

TALBOT,  Associate  Justice. — J.  H.  King  died  intestate  on  the 
29th  day  of  December,  1897,  leaving  surviving  him  three  heirs  at  law, 
to  wit :  J.  J.  King,  Mrs.  Peggie  Smart  and  Mrs.  Bettie  Zarr.  A  small 
lot  of  land  in  the  town  of  Mt.  Pleasant,  upon  which  there  was  situated 
a  two-story  brick  house  constituted  his  entire  estate,  which  house  and 
lot  is  the  subject  matter  of  this  litigation.  Appellee  L.  D.  Panther  had  a 
judgment  against  J.  J.  King,  who  was  the  son  of  J.  H.  King,  deceased, 
and  obtained  an  execution  on  said  judgment  and  had  the  same  levied  on 
said  house  and  lot  and  the  same  was  sold  under  said  execution  on  the 
5th  day  of  July,  1898,  as  the  property  of  J.  J.  King,  and  appellee  bought 
it  at  the  sheriff's  sale  and  obtained  the  sheriff's  deed  tb  the  whole  of  the 
property,  which  deed  is  dated  July  5,  1898,  *and  on  the  23d  day  of 
April,  1901,  brought  his  action  in  the  District  Court  of  Titus  County, 
Texas,  in  the  usual  form  of  trespass  to  try  title  to  said  property,  against 
the  said  J.  J.  King,  Mrs.  Peggie  Smart  and  her  husband,  A.  P.  Smart, 
and  Mrs.  Bettie  Zarr. 

F.  W.  Fitzpatrick  was  appointed  administrator  of  the  estate  of  the 
said  J.  H.  King  and  qualified  as  such  on  the  7th  day  of  May,  1901. 
The  administrator  applied  to  the  County  Court  for  an  order  to  sell  the 
property  involved  in  this  suit  for  the  purpose  of  pa3ring  debts  which  had 
been  proven  up  and  established  against  said  estate.  On  the  30th  day  of 
January,  1902,  said  order  was  granted  and  the  administrator  ordered  to 
sell  said  property  for  cash  at  private  sale.  On  the  19th  day  of  April, 
1902,  the  administrator  sold  said  property  at  private  sale  to  A.  P. 
Smart  for  $524.75  cash,  and  on  the  22d  day  of  April,  1902,  reported 
said  sale  to  the  County  Court  for  its  approval  and  confirmation. 

Appellee  filed  his  contest  in  the  County  Court,  objecting  to  the  con- 
firmation of  said  sale,  alleging  that  the  debts,  to  pay  which  the  property 
had  been  sold,  were  barred  by  the  statute  of  limitation  and  charging 
fraud  on  the  part  of  A.  P.  Smart  in  procuring  such  administration  to 
be  opened.  On  the  7th  day  of  August,  1902,  the  report  of  sale  came  on 
to  be  heard,  and  the  court  confirmed  the  sale  and  ordered  the  adminis- 
trator to  make  deed  to  the  purchaser  upon  the  payment  of  the  purchase 
money.  Appellee  appealed  to  the  District  Court  of  Titus  County,  in 
which  the  said  action  of  trespass  to  try  title  was  then  pending.  When 
this  case  was  called  for  trial  the  two  cases  were  consolidated  and  tried 
together  before  R.  T.  Wilkinson,  Esq.,  special  judge  agreed  upon  by  the 
parties  to  try  said  causes,  the  regular  district  judge  being  disqualified. 

The  only  claims  presented,  allowed  and  approved  by  the  court  against 
the  estate  of  the  said  J,  H.  King,  deceased,  were  in  favor  of  appellant 
Smart,  and  are  as  follows:  An  account  of  appellant  Smart  for  board 
of  the  said  J.  H.  King  and  for  his  funeral  expenses,  amounting  in  the 
aggregate  to  $248.50.    One  note  for  $50,  dated  October  1,  1896,  and  due 
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November  1,  1896,  and  one  note  for  $50,  dated  the  —  day  of 


1897,  and  due  November  1,  1897.  These  notes  were  signed  by  the  said 
J.  H.  King  and  appellee  A.  P.  Smart  as  sureties  for  the  said  J.  J.  King, 
and  each  bore  interest  from  their  respective  dates  at  the  rate  of  ten 
percent  per  annum. 

Appellants  demurred  generally  and  specially  and  pleaded  the  general 
issue. 

The  case  was  tried  by  the  court  without  a  jury,  and  the  court  found 
that  A.  P.  Smart,  after  the  death  of  the  said  J.  H.  King,  as  his  co- 
surety, paid  off  the  said  two  notes  allowed  and  probated  as  claims 
against  said  King's  estate;  that  said  Smart  had  paid  said  account  for 
funeral  expenses,  and  that  said  J.  H.  King,  at  the  time  of  his  death, 
was  indebted  to  said  Smart  in  the  sum  of  $150  for  one  year's  board 
charged  in  said  account,  but  that  said  account  for  board  and  funeral 
expenses  amounting  to  said  sum  of  $248.50  was,  at  the  time  allowed  by 
the  administrator  and  approved  by  the  County  Court,  bari:ed  by  the 
statute  of  limitations,  and  did  not  constitute  a  legal  claim  against  the 
said  J.  H.  King's  estate.  The  court  further  found  that  appellant  Smart 
had  been  in  possession  of  the  premises  involved  in  this  suit,  from  the 
time  appellee  purchased  same  until  said  property  was  turned  over  to  the 
administrator  Fitzpatrick  and  that  he  received  therefor  the  sum  of  $50 
per  year  rent,  and  had  not  accounted  to  the  other  co-tenants  for  their 
pro  rata  share  of  the  same;  that  the  said  two  notes  proven  up  against 
said  J.  H.  King's  estate,  were  not  barred  by  limitation,  but  inasmuch 
as  the  said  King  was  only  a  surety  on  said  notes,  his  estate  was  only 
liable  for  one-half  of  the  amount  thereof;  that  the  appellee  Panther, 
Mrs.  Peggie  Smart  and  Mrs.  Bettie  Zarr  were  the  owners  each  of  an 
undivided  one-third  of  the  land  and  premises  in  controversy;  that  the 
same  were  incapable  of  division  and  partition  in  kind,  and  a  necessity 
existed  to  sell  said  land  and  premises  in  order  that  a  partition  could 
be  made. 

Upon  the  court's  findings  judgment  was  rendered,  rejecting  and  dis- 
aflSrming  the  administrator's  sale  of ^the  property  in  controversy;  the 
account  of  appellant  for  board  of  the"  deceased  J.  H.  King,  for  funeral 
expenses,  last  sickness,  etc.,  was  rejected  and  disallowed;  the  two  notes 
allowed  by  the  administrator  and  approved  by  the  County  Court  in 
whole,  were  allowed  for  only  one-half  of  each  of  said  notes  against  said 
estate.  Judgment  was  also  rendered  against  appellant  Smart  for  all 
the  rent  collected  by  him  for  said  property,  less  the  amount  paid  by  him 
for  insurance  and  taxes;  it  was  further  adjudged  and  ordered  that  the 
property  in  controversy  be  sold  as  under  execution  and  report  thereof 
with  the  proceeds  of  such  sale  be  made  to  the  District  Court;  that  the 
administrator  first  pay  out  of  funds  in  his  hands  the  expenses  of  the 
administration  of  said  King's  estate,  and  that  the  balance  remaining  be 
paid  on  the  claim  of  appellant  Smart,  against  said  estate ;  that  if,  after 
this,  any  of  said  Smart's  claim  remained  unpaid,  the  same  should  then 
be  paid  from  the  funds  in  the  District  Court  belonging  to  said  J.  H. 
King's  estate;  that  whatever  sum  of  money  remained  from  the  sale  of 
the  property  in  controversy  and  the  rents  arising  therefrom,  in  the  hands 
of  the  administrator  after  payment  of  the  expenses  of  administration, 
and  the  claim  of  Smart  aforesaid,  the  same  should  be  divided  and  par- 
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titioned  among  appellees  Panther,  Mrs.  Bettie  Zarr  and  Mrs.  Peggie 
Smart,  of  one-third  each;  that  execution  issue  in  favor  of  appellee  and 
Mrs.  Bettie  Zarr  against  appellant  Smart  for  the  respective  amounts 
recovered  as  their  pro  rata  share  of  rents  collected  by  said  Smart. 

The  court  did  not  err  in  overruling  appellants'  demurrer  to  the  effect, 
that  appellee's  petition  objecting  to  the  confirmation  of  the  adminis- 
trator's sale  of  the  land  in  controversy,  etc.,  on  the  ground  that  the 
claims  for  the  payment  of  which  said  sale  was  made  were  at  the  time 
allowed  and  approved  by  the  court  barred  by  the  statute  of  limitation, 
came  too  late.  The  proceeding  instituted  by  appellee  in  the  Coimty 
Court  was  a  direct  and  not  a  collateral  attack  upon  the  action  of  that 
court  in  approving  and  ordering  said  claims  paid.  It  is  clear  that  the 
purpose  of  the  suit  was,  by  a  direct  proceeding,  to  have  set  aside  and 
annulled  the  judgment  of  the  County  Court  approving  and  ordering 
said  claims  paid,  on  the  ground  that  they  were  barred  by  limitation 
when  allowed  by  the  administrator,  and  for  such  reason  to  have  said 
sale  disaflBrmed.  (Buchanan  v.  Bilger,  64  Texas,  589;  Crawford  v. 
McDonald,  88  Texas,  630.)  That  such  proceeding  was  instituted  within 
a  reasonable  time  there  can  be  no  doubt.  The  orders  of  the  court  ap- 
proving said  claims  as  legal  charges  against  the  estate  of  J.  H.  King, 
deceased,  were  entered  respectively,  November  7,  1901,  and  January  30, 
1902,  and  the  suit  to  set  aside  such  orders  was  filed  April  24,  1902. 
Appellee  showed  such  an  interest  in  the  land  involved,  as  entitled  him  to 
maintain  such  a  proceeding  and  under  the  law  as  it  now  exists,  the 
suit  was  properly  commenced  in  the  County  Court.  (Pranks  v.  Chap- 
man, 60  Texas,  46;  Buchanan  v.  Bilger,  supra.)  Appellants^  proposi- 
tion that  their  exception  to  the  petition  should  have  been  sustained 
because  the  facts,  showing  that  said  claim  did  not  come  within  any  of 
the  exceptions  that  would  prevent  the  bar  of  limitation,  were  not  alleged, 
presents  a  question  that  does  not  arise  on  the  exception  urged  and  can- 
not be  considered.  The  exception  to  the  petition  was  that  the  allega- 
tions, "that  the  claims  for  the  payment  of  which  said  sale  was  made, 
were  and  are  barred  by  the  statute  of  limitations,  comes  too  late;  that 
said  obiection,  if  tenable  at  all,  should  have  been  made  before  said 
order  of  sale  to  pay  such  claims  was  made."  This  exception  practically 
admitted  the  sufiiciency  of  the  allegations  of  the  petition,  but  denied 
that  said  petition  was  filed  in  time  to  authorize  the  maintenance  of  the 
suit.  In  the  absence  of  a  special  exception  attacking  the  sufficiency  of 
the  petition  and  contest  on  the  ground  that  facts  were  not  plead,  show- 
ing that  the  running  of  the  statute  of  limitation  had  not  been  suspended 
during  its  apparent  operation,  the  general  allegation  that  the  claims 
were  barred,  was  sufficient  to  admit  the  proof  of  such  facts.  But  as  the 
case  will  be  reversed  on  other  grounds  it  is  proper  to  say,  that  we  think 
it  well-settled  by  the  decisions  of  this  State,  that  appellee's  petition 
was  obnoxious  to  such  special  exception  and  had  the  same  been  duly 
urged  it  would  have  been  the  duty  of  the  District  Court  to  have  sus- 
tained it. 

It  is  contended  that  the  court  erred  in  rendering  judgment  in  favor 
of  the  appellee  Panther  for  one-third  of  the  property  sued  for  because 
the  evidence  showed  that  J.  J.  King,  whose  interest  appellee  claimed, 
did  not  embrace  so  much  of  said  land.    This  contention  is  predicated 
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upon  the  tiieory  that  the  said  J.  J.  King  had  received,  before  the  death 
of  his  father,  J.  H.  King,  on  his  interest  in  his  fathert  estate,  property 
of  the  value  of  $800,  and  the  other  heirs,  Mrs.  Smart  and  Mrs.  Zarr, 
had  only  received  together,  property  of  the  value  of  $1,000,  and  there- 
fore the  interest  of  the  said  J.  J.  King  in  said  estate  was  less  than  one- 
third.  That  one  of  several  children  who  has  received,  before  the  death 
of  the  parent,  by  way  of  an  advancement  on  his  interest  in  the  parent's 
estate,  an  amount  greater  than  that  so  received  by  the  other  heirs,  is 
not  entitled  to  share  equally  with  such  other  heirs  upon  a  final  division 
of  the  estate  without  accounting  to  them  for  such  excess,  may  be  con- 
ceded to  be  a  correct  proposition  of  law;  but  that  is  not  the  proposition 
presented  by  the  evidence  in  thifi  case.  There  is  evidence  to  the  effect 
that  the  said  J.  J.  King  had  received  before  the  death  of  his  father  and 
from  him,  a  tract  of  land  of  the  value  of  $800,  and  that  his  sisters,  Mrs. 
Smart  and  Mrs.  Zarr,  had  only  received  together  property  of  the  value 
of  $1,000,  but  there  is  no  evidence  found  in  the  record  tending  to  show 
that  said  property  was  given  to  either  of  them  as  an  advancement  on 
his  or  her  interest  in  said  estate.  If  the  property  given  was  merely  a 
gift  and  not  an  advancement  on  the  interest  he  or  she  would  inherit, 
upon  the  father^s  death,  in  his  estate,  then  neither  of  them  could  be 
required,  upon  a  final  partition  and  distribution  of  said  estate,  to 
account  for  such  property  so  received,  but  each  would  take  share  and 
share  alike  as  though  no  such  gifts  had  been  made. 

It  is  also  contended  that  the  District  Court  erred  in  holding  that  the 
account  of  appellant  Smart,  amounting  to  $248.60,  for  board  of  the 
deceased,  funeral  expenses,  and  the  expenses  of  his  last  sickness,  which 
had  been  allowed  by  the  administrator  and  approved  by  the  County 
Court,  was  barred  by  the  statute  of  limitations.  This  contention,  we 
think,  must  be  sustained.  Not  because  appellee's  plea  of  the  statute  of 
limitation  was  insuflBcient  to  admit  the  proof,  nor  because  such  plea 
came  too  late,  but  because  the  evidence  adduced  was  insufficient  to  show 
that  said  account  was  in  fact  barred.  As  before  stated,  it  appears  that 
the  proceeding  to  set  aside  the  allowance  of  appellant's  claim  against 
the  estate  of  tiie  said  King,  deceased,  was  instituted  within  a  reasonable 
time  and  appellee's  petition,  in  the  absence  of  a  special  exception,  suffi- 
cient to  admit  proof  of  the  facts  constituting  the  bar  of  the  statute ;  but 
it  is  settled  in  this  State  that  when  a  claim  against  an  estate  has  been 
allowed  by  the  administrator  and  approved  by  the  County  Court,  such 
allowance  and  approval  becomes  a  quasi  judgment  of  said  court  and 
mere  proof  that  such  claim  appears  upon  its  face  to  have  been  barred 
by  the  statute  of  limitations,  when  so  allowed  and  approved,  is  insuffici- 
ent to  authorize  the  court  to  set  aside  and  annul  such  judgment.  To 
warrant  the  setting  aside  of  such  judgment  it  must  be  shown  that  the 
facts  or  circumstances  which  would  have  taken  the  claim  out  of  the 
operation  of  the  statute  of  limitations  at  the  time  it  was  allowed,  did 
not  exist.  The  record  does  not  disclose  any  evidence  of  such  facts. 
The  only  proof  offered  was  the  claims  themselves.  This  was  not  enougli 
even  in  a  direct  proceeding.  (Moore  v.  Hildebrant,  14  Texas,  312 ; 
Eccles  V.  Daniels,  16  Texas,  136;  Heffner,  Admr.,  v.  Brander,  23  Texas, 
631;  Mosely,  Ainr.,  v.  Gray,  23  Texas,  496;  Howard  v.  Johnson,  69 
Texas,  655.) 
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We  are  also  of  the  opinion  that  the  District  Court  erred  in  rendering 
judgment  against  the  estate  of  the  said  J.  H.  King  for  only  one-hafi 
of  the  notes  which  had  been  allowed  and  approved  by  the  County  Court. 
This  was  error,  not  because  the  proof  and  the  law  did  not  warrant  such  a 
judgment,  but  because  the  allegations  of  appellee's  petition  seeking  to 
set  aside  the  judgment  of  the  County  Court  approving  said  claims,  were 
wholly  insuflBcient  to  admit  the  proof.  It  was  not  alleged  that  the 
deceased  King  and  appellant  Smart  were  only  sureties  upon  said  notes 
and  that  King's  co-surety.  Smart,  had  paid  said  notes  as  such.  The 
right  of  appellee  to  have  the  allowance  of  said  notes  set  aside  was  based 
solely  upon  the  allegation  that  said  notes  were  barred  by  the  statute  of 
limitation  when  allowed.  Without  proper  allegations  showing  that  said 
estate  was  only  liable  for  one-half  of  said  notes,  proof  thereof  was  in- 
admissible and  being  admitted  furnished  no  basis  for  a  judgment.  It 
requires  both  allegations  and  proof  to  support  a  judgment.  The  absence 
of  either  is  fatal  to  the  judgment.  We  think,  however,  the  court's  legal 
conclusion  under  the  evidence  admitted,  to  the  effect  that  the  estate  of 
J.  H.  King,  deceased,  was  liable  for  only  one-half  of  said  notes  was 
correct,  and  the  error  of  the  judgment  rendered  in  this  respect  is  due 
to  the  absence  of  proper  pleading  to  support  it. 

The  District  Court  further  erred  in  rendering  judgment  for  appellee 
against  appellant  Smart  for  the  proportion  of  the  rent  of  the  premises 
involved  in  this  controversy,  found  to  be  due  appellee  and  collected  by 
the  said  Smart  after  the  death  of  J.  H.  King  and  before  administration 
was  opened  on  said  King's  estate.  It  appears  that  a  necessity  for  an 
administration  upon  the  estate  of  J.  H.  King,  deceased,  existed  when 
the  same  was  granted,  and  that  such  necessity  had  not  ceased  to  exist 
at  the  time  of  the  trial  of  this  case.  Pending  the  administration,  the 
administrator,  Fitzpatrick,  was  and  is  entitled  to  such  property  belonging 
to  said  estate  as  is  subject  to  the  payment  of  debts;  and  it  became  and 
was  his  duty  to  collect  by  suit  or  otherwise  the  rents  mentioned,  as  well 
as  all  other  debts  due  the  estate.  The  right  to  do  so  by  any  other  person 
interested  in  said  estate  or  the  property  subject  to  administration,  does 
not  exist  so  long  as  the  estate  is  in  course  of  administration.  The 
liability  of  an  administrator  for  a  failure  to  faithfully  discharge  the 
duties  incumbent  upon  him  is  involved  in  no  doubt,  and  ample  remedy 
is  provided  by  law  for  those  who  may  suffer  by  reason  of  such  failure. 
We  think  appellee  was  not  authorized  to  use  for  and  recover  of  appellant, 
as  was  done,  the  rent  claimed  by  him.  Such  rents  as  were  received  by 
appellant  before  the  grant  of  administration  upon  the  estate  of  the  said 
J.  H.  King  constituted  assets  of  said  estate  and  authority  to  sue  for  and 
collect  the  same  resided  in  the  administrator  of  said  estate  alone  pending 
the  administration. 

Again,  notwithstanding  the  District  Court  found  that  the  estate  of 
J.  H.  King  was  justly  indebted  to  appellant  Smart  on  claims  which 
had  been  allowed  and  approved  by  the  County  Court  in  the  sum  of 
»$165.87,  and  in  effect,  that  it  would  probably  require  a  part  of  the 
proceeds  of  the  sale  of  the  premises  in  controversy  to  pay  the  same,  yet  it 
adjudged  that  said  property  should  be  sold  for  the  purposes  of  partition 
between  appellee  and  the  other  heirs  of  the  said  King,  with  directions 
that  such  sale  be  made  and  the  proceeds  thereof  returned  to  said  District 
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Court;  subject  to  its  control.  Said  court  also  assumed  practically  to 
direct  the  further  administration  of  said  estate  to  the  end  that  the  same 
should  be  closed  and  distribution  of  such  funds  as  remained  after  pay- 
ing the  expenses  of  administration  and  the  debts,  made  between  those 
entitled  to  receive  the  same.  By  the  judgment  of  the  court  the  adminis- 
trator is  directed  to  first  pay  out  of  the  funds  in  his  hands  the  expenses 
of  the  administration  and  then  apply  any  balance  remaining  to  the 
payment,  pro  tanto,  of  the  said  Smart's  claim  of  $165.87.  Said  judg- 
ment further  provides,  that  if  any  of  Smart's  claim  remains  unpaid, 
after  the  application  of  such  funds  to  the  payment  thereof  as  the  ad- 
ministrator may  have  for  that  purpose,  the  same  shall  be  paid  from  the 
funds  in  the  District  Court  derived  from  the  sale  of  the  property  in 
controversy.  Who  is  to  make  this  latter  payment  on  appellant's  claim, 
if  it  should  become  necessary,  does  not  appear.  The  administrator  is 
given  no  control  whatever  of  the  funds  to  be  derived  from  the  sale  of 
said  property.  Nor  does  the -judgment  provide  that  the  clerk  of  the 
District  Court  shall  make  such  payment.  We  think  the  judgment  of 
the  District  Court  in  the  foregoing  particulars  clearly  wrong.  That 
court  having  found  that  a  valid  debt  against  the  estate  of  the  said 
King  remained  unpaid,  and  that  the  property  in  controversy  was  subject 
to  administration,  a  necessity  for  further  administration  became  ap- 
parent. By  the  laws  of  this  State  the  County  Court  is  clothed  with  the 
general  jurisdiction  of  a  Probate  Court  and  estates  of  deceased  persons 
must  be  administered  in  and  under  the  direction  of  that  court. 

And,  again,  it  follows  that,  inasmuch  as  the  pleadings  and  evidence 
were  insufficient  to  authorize  the  setting  aside  of  the  allowance  of  the 
claims  attacked,  the  judgment  of  the  court  disaffirming  the  sale  of  the 
land  in  controversy  was  error.  But  we  deem  it  proper  to  say,  that  had 
appellee's  pleadings  and  proof  authorized  the  District  Court's  findings 
that  appellant's  said  claim  of  $248.50  was  barred  by  the  statute  of  limi- 
tations when  allowed  and  approved  by  the  County  Court,  and  that  the 
estate  of  the  said  J.  H.  King  was  liable  to  appellant  for  only  one-half 
of  the  amount  of  said  notes,  then  and  in  that  case,  we  think,  a  judg- 
ment disallowing  said  claim  of  $248.50,  and  allowing  one-half  of  the 
claims  evidenced  by  said  notes  against  said  estate  and  a  disaffirmance  of 
said  sale,  would  have  been  proper,  but  that  such  judgment  should  have 
been  certified  to  the  County  Court  for  observance.  In  such  case  we 
think  a  disaffirmance  of  the  sale  of  the  land  would  be  warranted  on  the 
ground  that,  in  view  of  other  assets  and  the  smallness  of  the  indebted- 
ness against  said  estate  a  necessity  for  such  sale  would  not  clearly  appear 
and  that  the  County  Court,  under  such  circumstances,  would  not,  in  the 
first  instance,  have  ordered  it.  However,  the  sale  of  said  property  to 
pay  the  debts  of  said  estate  must  be  made  to  depend  upon  the  proof 
showing  a  necessity  therefor,  and  is  not  subject  to  partition  until  that 
question  is  definitely  settled. 

For  the  errors  indicated,  the  judgment  of  the  court  below  is  reversed 
and  the  cause  remanded. 

Reversed  and  remanded. 
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I.  L.  AND  E.  B.  Haney  v.  E.  K.  Atwood  et  al. 

Decided  March  10,  1906. 

Homestead  Donation — ^Act  of  1900  Constmed. 

Under  the  Act  of  1900,  called  session,  page  29,  a  party  seeking  to  acquire 
a  homestead  donation  out  of  the  public  domain,  forfeits  all  right  to  such 
donation  by  failure  to  file  proof  of  occupancy  and  apply  for  pat^t  and  pay 
the  patent  fees  before  the  Ist  day  of  January,  1902. 

Appeal  from  the  District  Court  of  Ellis  County.  Tried  below  be- 
fore Hon.  J.  E.  Dillard. 

F.  D.  Kemhle,  F.  H.  Fears  and  C.  L.  Allen,  for  appellants.— When 
a  person  entitled  under  the  laws  of  chapter  8,  title  87  of  the  Revised 
Statutes  of  Texas,  to  a  homestead  donation  out  of  the  vacant  and  un- 
appropriated public  land,  has  selected  and  settled  upon  the  same,  and 
has  had  the  same  surveyed  and  the  field  notes  thereof  returned  to  and 
filed  in  the  Land  Office  within  the  time  prescribed  by  law,  and  has  in 
good  faith  resided  upon,  occupied  and  improved  the  same  for  a  period 
of  three  consecutive  years  from  the  date  of  his  application  for  a  sur- 
vey thereof,  such  person  thereby  acquires  an  indefeasible  title  to  the 
land,  and  such  title  is  not  defeated  by  failure  to  make  proof  of  occu- 
pancy and  have  the  same  filed  in  the  land  office.  2  Sayles  Civ.  Stats., 
Title  87,  chap.  8,  page  1472;  (Title  79,  chap.  9,  Bev.  Stat,  of  1879)  ; 
Acts  1900  First  Called  Session  26  Leg.,  p.  29,  sees.  5,  7,  9;  Acts  1901, 
Reg.  Sess.  27  Leg.,  p.  263,  latter  part  sec.  6;  Acts  1903,  p.  228,  sec. 
9;  Clifton  et  al.  v.  Thompson  et  al.,  29  S.  W.  Rep.,  197;  Traylor  v. 
Hubbard,  22  S.  W.  Rep.,  242 ;  Lane  v.  Huffman,  82  S.  W.  Rep.,  1070 ; 
Juencke  v.  Terrell,  Gen.  Land  Office  Com.,  82  S.  W.  Rep.,  1025; 
Busk  V.  Lowrie  et  al.,  22  S.  W.  Rep.,  414;  Busk  v.  Lowrie  et  al.,  86 
Texas,  132;  Calvert  v.  Ramsey,  59  Texas,  490. 

Appellants  claim  to  the  land  in  controversy  is  based  upon  chapter  8, 
title  87  of  the  Revised  Statutes  of  Texas,  and  the  Act  of  1900  does  not 
disturb  nor  attempt  to  impair  the  rights  acquired  under  said  chapter 
8,  title  87.  Sayles  Civ.  Stat.,  chap.  8,  tit.  87,  p.  1472 ;  Acts  of  1900, 
Call.  Sess.,  p.  29,  sec.  5,  7,  9 ;  Acts  of  1901,  p.  255,  latter  part  sec.  6 ; 
Acts  of  1903,  p.  228,  sec.  9,  also  authorities  cited  under  first  assign- 
ment. 

When  fraud  has  been  resorted  to  to  procure  the  issuance  of  a  patent, 
in  a  contest  between  the  patentee  and  one  claiming  under  prior  equity, 
the  claimant,  under  the  equitable  title,  can  impeach  the  patent  and  cause 
the  same  to  be  divested  from  the  patentee  and  vested  in  the  holder  of 
the  prior  equitable  right.  Gullett  et  al.  v.  O'Connor,  54  Texas,  408; 
Burleson  v.  Durham,  46  Texas,  157,  also  authorities  cited  under  first 
assignment  of  error. 

If  under  the  law,  appellants  by  failure  to  file  in  General  Land  Office 
before  January  1,  1902,  proof  of  occupancy  and  tender  of  proper  fees, 
actually  forfeited  their  right  to  a  patent  to  said  land,  yet  under  sec.  7  of 
Acts  of  1900  and  Act  of  1901,  amending  sec.  6,  appellants  still  had  a 
preference  in  the  purchase  of  said  land,  which  appellants  were  deprived 
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of  by  the  act  of  the  patentee,  E.  K.  Atwood,  in  filing  the  false  and 
fraudulent  affidavit  of  abandonment. 

The  applications  for  the  land  in  controversy  and  the  field  notes  there- 
of having  been  filed  by  the  Neels  in  the  General  Land  Office  on  Novem- 
ber 1,  1897,  and  the  same  being  on  file  in  said  office  on  June  20,  1902, 
and  on  July  10,  1902,  when  the  false  affidavit  of  abandonment  and  the 
application  respectively  of  B.  K.  Atwood  to  purchase  said  land  was 
filed,  was  notice  to  the  Land  Commissioner  of  the  adverse  claim  of  the 
Neels,  and  before  allowing  E.  K.  Atwood  to  become  the  purchaser,  he 
should  have  given  notice  to  the  original  preemptors  or  their  vendees. 
Sec.  7  Acts  First  Called  Session  26th  Leg.  of  1900,  p.  33;  Latter  part 
sec.  6  Keg.  Sess.  27th  Leg.  of  1901,  p.  255;  O'Neal  v.  Manning,  48 
Texas,  407. 

J.  H.  Sharp  and  Templeton  &  Harding,  for  appellees. — Appellants 
having  pleaded  their  title  specially,  it  was  necessary  to  show  they  had 
made  proofs  of  three  years  occupancy,  filed  the  same  in  the  Land  Office 
and  made  payment  of  patent  fees  on  or  before  January  1,  1902.  First 
Call  Session  26th  Leg.,  p.  34,  sec.  9 ;  Logan  v.  Lennix,  88  S.  W.  Rep., 
366. 

The  land  was  not  subject  to  entry  by  a  homestead  preemption  claim- 
ant and  defendants  could  acquire  no  title  to  said  land  except  under  the 
Act  of  1900.  This  contention  was  clearly  settled  by  the  case  of  Hogue 
V.  Baker,  92  Texas,  58,  which  decision  led  to  the  passage  of  chap.  9 
by  26th  Leg.  at  its  First  Call  Session,  p.  29,  as  stated  in  sec.  9  thereof. 

RAINET,  Chief  Justice. — This  is  an  action  of  trespass  to  try  title, 
brought  by  appellees  against  appellants,  to  recover  a  certain  tract  of 
land  in  Ellis  County,  plaintiflfs  claiming  under  a  patent  issued  by  the 
State  of  Texas  on  September  6,  1902. 

Defendants  answered  claiming  said  land  as  a  homestead  donation 
survey  under  the  laws  of  Texas.  The  court  sustained  demurrers  to  said 
answer  and  rendered  judgment  for  plaintiflfs  from  which  this  appeal  is 
prosecuted. 

The  answer  of  defendants  in  effect,  alleged  that  on  or  about  July 
8,  1897,  the  land  in  controversy  was  vacant  and  unappropriated  public 
land,  belonging  to  the  State  of  Texas;  that  on  said  date  George  W. 
and  James  A.  Neel,  each  the  head  of  a  family  and  entitled  to  a  home- 
stead donation  under  the  law,  and  in  good  faith  and  intent  to  acquire 
same,  made  application  to  the  county  surveyor  of  Ellis  County  to  sur- 
vey the  said  land  for  them,  and  on  or  about  said  date  the  said  Neels 
settled  upon  same;  that  said  application  was  duly  filed  and  recorded 
in  the  surveyor's  office  on  July  12,  1897,  and  said  land  was  duly  sur- 
veyed on  July  14,  1897,  by  virtue  of  said  application  and  the  field 
notes  thereof  returned  to  the  General  Land  Office  and  there  received 
and  filed  on  November  1,  1897.  That  in  1898  the  said  Neels  sold 
the  land  to  these  defendants  and  these  defendants  took  immediate  and 
actual  possession  thereof  and  they  and  those  under  whom  they  claim 
have  had  actual  and  continuous  possession  thereof  since  July  8,  1897, 
using,  enjoying  and  cultivating  the  same  as  their  homestead,  and  erected 
substantial  improvements  thereon ;  believing  said  land  to  be  vacant  and 
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unappropriated  public  domain.  That  the  plaintiflfs  had  procured  the 
iBBuance  of  patent  to  them  in  1902  by  making  and  filing  with  the 
General  Land  Commissioner  aflSdavits  to  the  effect  that  said  land  had 
not  been  occupied  by  the  said  Neels  or  anyone  else  from  tiie  date  of 
said  application,  which  afSdavits  were  false,  as  defendants  and  those 
under  whom  they  claim  have  been  in  continual  possession  ever  since 
said  time,  until  the  bringing  of  this  suit,  when  dispossessed  by  writ  of 
sequestration.  That  they  made  proof  of  occupancy  in  February,  1901, 
and  "same  was  forwarded  to  Austin,  and  attempted  to  be  filed  with  the 
General  Land  Office,  but  for  some  reason  unknown  to  them  said  proof 
of  occupancy  was  not  filed.  That  said  patent  is  null  and  void  because 
at  the  time  of  plaintiffs*  application  to  purchase  said  land,  to  wit, 
July  3,  1902,  defendants  were  actual  settlers  and  preemptors  of  said 
land  under  the  laws  of  Texas,  and  were  then  occupying  the  same. 

The  court  sustained  exceptions  to  said  answer,  which  exceptions  were 
in  effect  that  defendants  had  not  complied  with  the  Act  of  1900,  or 
the  amendment  of  1901;  nor  had  they  made  proof  of  occupancy  and 
filed  the  same  in  the  Land  Office  and  made  payment  of  patent  fees 
and  applied  for  patent  on  or  before  January  1,  1902. 

The  answer  alleged  that  said  land  when  settled  upon  for  the  purpose 
of  being  preempted  as  a  homestead,  was  imappropriated  public  domain, 
which,  under  the  laws  of  Texas,  was  subject  to  such  preemption.  This 
excludes  the  idea  that  it  had  been  appropriated  or  set  apart  for  school 
purposes.  Whether  or  not  it  was  public  domain  as  distinguished 
from  public  school  land,  in  the  absence  of  evidence,  we  have  no  means 
of  telling.  It  is  claimed  by  appellees  that  that  question  is  settled  by 
the  case  of  Hogue  v.  Baker,  92  Texas,  68.  While  that  case  may^be 
considered  as  persuasive  of  the  question,  yet  we  do  not  regard  it  as 
decisive,  except  as  to  the  land  involved  in  that  suit.  That  was  an 
original  application  to  the  Supreme  Court  for  a  writ  of  mandamus  to 
compel  the  Commissioner  of  the  General  Land  Office  to  receive  and 
file  the  field  notes  of  a  survey  made  on  behalf  of  the  relator  for  ac- 
quiring a  homestead  donation  under  chapter  8  of  title  87  of  the  Re- 
vised Statutes.  The  relator  alleged  sufficient  reasons  to  entitle  him  to 
the  relief  sought,  had  the  land  been  unappropriated  public  domain.  It 
was  admitted  in  that  case,  however,  that  the  public  domain  was  ex- 
hausted and  that  the  only  vacant  land  belonged  to  the  public  schools. 
The  case  having  been  decided  upon  that  admission,  it  can  not  be  taken 
as  conclusive  in  this  case.  But  the  Act  of  1900,  called  session,  page  29, 
fixed  the  status  of  all  unappropriated  public  domain  as  belonging  to 
the  school  fund. 

If  the  land  here  in  controversy,  at  the  time  settled  upon,  was  public 
school  land,  then  we  think  there  could  be  no  question  as  to  appellees 
being  entitled  to  the  land,  but  as  that  fact  does  not  appear  from  the 
answer  or  by  agreement  and  the  rule  of  pleading  being  that  in  passing 
upon  exceptions  the  allegations  of  the  plea  demurred  to  must  be  taken 
as  true,  and  the  allegations  of  the  answer  in  this  case  being  that  the 
land  when  settled  upon  was  public  domain,  it  must  be  considered  as 
true,  and  so  treated  in  passing  upon  the  question  presented. 

Then  the  land  being  unappropriated  public  domain  when  settled  upon 
and  the  parties  having  had  it  properly  surveyed  and  occupied  it  for  three 


1906.']  Haney  v.  Atwood.  273 

years,  as  provided  by  law,  the  question  arises,  did  the  appellants  for- 
feit their  rights  to  the  land  by  failing  to  file  their  proof  of  occupancy 
and  apply  for  patent  and  pay  the  patent  fees  by  the  Ist  day  of  Jan- 
uary, 1902,  as  provided  by  the  Act  of  1900?  Section  9  of  said  Act  of 
1900,  made  provision  for  those  who  had  settled  on  vacant  public  land 
with  the  intention  of  acquiring  it  as  a  homestead  donation  by  directing 
the  Commissioner  of  the  General  Land  Office  to  issue  patents  to  home- 
stead claimants,  etc.,  if  legally  entitled  thereto,  provided  proof  of 
occupancy  shall  be  filed  in  the  Land  Office  and  payment  of  patent  fees 
made  and  patent  applied  for  on  or  before  January  1,  1902. 

Prom  the  allegations  in  the  answer  it  appears  that  the  occupancy 
of  the  land  for  three  years,  as  required  by  law,  culminated  in  1900, 
a  month  or  so  after  the  said  Act  of  1900  went  into  effect.  It  further 
appears  from  said  answer  that  the  appellants  did  not  file  proof  of 
occupancy  in  the  General  Land  Office  and  pay  patent  fees  and  apply 
for  patent  to  said  land  on  or  before  January  1,  1902,  as  required  by 
said  Act  of  1900.  Nor  did  they  allege  sufficient  legal  reason  why  it 
was  not  done.  By  article  4171,  Revised  Statutes,  it  is  provided  that 
the  failure  of  those  claiming  a  homestead  to  "make  satisfactory  proof 
that  he  had  resided  upon,  occupied  and  improved  the  land  claimed  by 
him  for  three  years  after  the  date  of  his  application,  as  provided  in 
this  chapter,  he  shall  in  either  event  forfeit  all  right  and  title  to  said 
land,  and  the  same  shall  become  subject  to  entry  or  location  as  other 
vacant  and  unappropriated  public  land.''  The  expression  "in  either 
event'*  has  reference  also  to  the  failure  to  comply  with  the  other  re- 
quirements of  the  statute. 

The  Legislature  did  not  infringe  its  prerogative  in  fixing  a  time 
in  which  persons  claiming  a  homestead  donation  should  perfect  their 
claims,  and  the  appellants  having  failed  to  do  so  within  the  time  pre- 
scribed, we  feel  constrained  to  hold  that  by  such  failure  they  forfeited 
all  ri^ts  to  said  land,  and  such  land  became,  by  virtue  of  the  laws, 
a  part  of  the  public  school  fund,  and  the  Commissioner  of  the  General 
Land  Office  was  authorized  to  issue  a  patent  to  anyone  who  might  pur- 
chase it  according  to  the  terms  of  the  law. 

The  holding  in  Clifton  v.  Thompson,  29  S.  W.  Rep.,  197,  that  the 
failure  to  prove  occupancy,  pay  patent  fees,  and  make  application  for 
a  patent  does  not  defeat  the  claim  of  a  homestead  donation,  when  the 
other  requisites  required  by  law  have  been  complied  with,  is  correct 
when  applied  to  the  facts  of  that  case.  In  that  case  the  mother  of  the 
plaintiff  and  plaintiff's  step-father,  bad  perfected  the  claim  to  the 
homestead  donation,  except  proof  of  occupancy,  etc.,  and  the  step- 
father sold  to  Thompson  the  land.  Thompson  made  proof  of  occupancy, 
etc.,  and  the  patient  was  issued  to  him.  The  mother  brought  suit  against 
Thompson  for  a  half  interest  in  the  land.  She  died  before  trial  and 
the  suit  was  continued  by  her  child  and  only  heir.  Under  those  con- 
ditions it  was  held  that  the  child  was  not  cut  off  by  reason  of  her,  nor 
her  mother,  not  participating  in  the  proof  of  occupancy,  etc.  In  that 
case  the  patent  was  issued  by  virtue  of  the  acts  of  the  mother  and  step- 
father, which  at  least  in  part  entitled  the  child  to  an  interest  on  the 
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death  of  her  mother,  and  Thompson  could  not  debar  the  child  by  reason 
of  having  secured  the  patent.     In  this  case  the  facts  are  different. 

After  appellants  failed  to  perfect  their  claim  by  January  1,  1902, 
Atwood  had  the  right  to  purchase  said  land,  and  whether  or  not  the 
aflSdavit  made  to  secure  said  patent  was  false  is  immaterial,  as  said 
Commissioner  had  no  right,  under  the  law,  to  require  the  making  of 
such  an  affidavit  before  selling  said  land. 

We  see  no. reason,  either  legal  or  equitable,  that  entitles  appellants 
to  the  land.  If  the  allegations  be  true,  they  had  the  opportunity  to 
perfect  their  title,  but  by  their  lache^  they  have  ^forfeited  their  right 
under  the  law  and  must  abide  the  consequences.  The  judgment  is 
affirmed. 

Affirmed. 

Writ  of  error  refused. 


Missouri,  Kansas  &  Texas  Railway  Company  op  Texas  v.  D.  6. 

Adams. 

Decided  March  10,  1906. 

1. — ^Auumed  Eitk. 

Before  an  employe  can  be  held  to  have  assumed  the  risk  of  injury  from 
a  defective  appliance  the  evidence  must  show  that  he  had  knowledge  of  the 
defect,  as  well  as  the  danger  incident  thereto. 

8. — ^Proof  of  CoiiTiotion  for  Crime— Denial  of  Ouilt  by  Aoouied. 

It  is  well  settled  in  this  State  that  in  the  impeachment  of  a  witness  the 
evidence  should  be  confined  to  his  general  reputation  for  truth  and  veracity, 
and  that  it  is  not  competent  to  introduce  particular  instances  of  untruthful- 
ness. Where  a  defendant  violates  this  rule  and  proves  that  the  plaintiff  has 
been  convicted  of  a  misdemeanor,  the  plaintiff  may  testify  in  rebuttal  that  al- 
though convicted  he  was  not  guilty. 

8. — Conviotion — ^Eaming  Capacity. 

The  plaintiff  was  charged  by  indictment  with  the  commission  of  crime  in 
1900;  he  was  convicted  in  September,  1900;  the  injury  complained  of  in  this 
suit  occurred  in  September,  1902,  and  this  case  was  tried  in  the  lower  court  in 
February,  1905.  Held,  the  evidence  of  conviction  was  too  remote  and  uncertain 
when  offered  to  affect  the  earning  capacity  of  plaintiff. 

1. — General  Eeputation — ^Proof  in  Kebnttal. 

The  defendant  having  introduced  evidence  of  plaintiff's  conviction  of  crime, 
and  also  evidence  that  he  had  on  different  occasions  made  statements  at  vari- 
ance with  his  statements  on  the  trial,  and  that  his  injuries  were  simulated,  it 
was  permissible  for  plaintiff  to  prove  that  his  general  reputation  for  truth  and 
veracity  was  good. 

Appeal  from  the  District  Court  of  Grayson  County.  Tried  below 
before  Hon.  B.  L.  Jones. 

T.  S,  Miller,  C,  H,  Smith  and  A.  L,  Beaty,  for  appellant. — ^The  par- 
ticular facts  and  circumstances  bearing  on  the  question  of  appellee's 
guilt  or  innocence  of  a  charge  on  which  he  had  previously  been  indicted 
and  convicted  were  collateral,  irrelevant  and  not  the  besik  evidence,  the 
record  being  conclusive.  Floumoy  v.  State  (Texas  Cr.),  69  S.  W. 
Hep.,  902;  30  Am.  and  Eng.  Ency.  Law,  1088;  Lamoreux  v.  New  York, 
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N.  H.  &  H.  Ry.  (Mass.),  47  N.  E.  Rep.,  1009;  Commonwealth  v. 
Galligan  (Mass.),  28  N.  E.  Rep.,  1129;  Cole  v.  Lake  Shore  &  M,  S. 
Ry.  (Mich.),  54  N.  W.  Rep.,  638;  People  v.  Dorthy  (N.  Y.),  60  N. 
E.  Rep.,  800. 

The  record  of  appellee's  indictment,  conviction  and  sentence  was  ad- 
missible as  touching  his  credibility  as  a  witness  because  the  oflEense  was 
a  felony,  or  was  at  least  of  such  grade  as  to  imply  moral  turpitude. 
U.  S.  Rev.  Stats.,  sees.  3891,  3892,  5467 ;  Tillman  v.  Fletcher,  78  Texas, 
673;  Gulf,  C.  &  S.  F.  Ry.  v.  Johnson,  81  S.  W.  Rep.,  4. 

The  pardon  was  not  issued  until  long  after  the  expiration  of  the 
sentence  and  its  validity  may  be  doubted.  But,  conceding  its  validity, 
it  merely  restored  appellee^s  right  to  testify  and  he  could  still  be  dis- 
credited by  proof  of  the  conviction  and  sentence.  1  Wharton  (2d  ed.), 
sec.  567;  30  Am.  and  Eng.  Ency.  Law,  p.  1085. 

The  proof  was  admissible  on  the  issue  of  amount,  as  touching  the 
question  of  earnings  and  also  compensation  for  mental  and  physical 
suffering.  Texas  Mexican  Ry.  v.  Douglass,  73  Texas,  330;  Abbott  v. 
Toliver,  36  N.  W.  Rep.,  622. 

If  the  evidence  in  reference  to  appellee's  conviction  and  imprisonment 
was  not  competent  as  touching  his  credibility  as  a  witness,  there  was 
before  the  jury  no  evidence  tending  to  impeach  him  except  mere 
conflicts  between  him  and  other  witnesses,  and  therefore  it  was  error 
for  the  court  to  allow  hini  to  introduce  witnesses  and  prove  by  them 
that  his  reputation  for  truth  and  veracity  was  good.  The  court  should 
not  have  construed  evidence  which  was  competent  on  the  question  of 
amount  but  incompetent  as  to  the  credibility  of  a  witness  to  be  an 
attack  on  the  character  or  reputation  of  the  witness  for  truth.  Texas 
&  Pac.  Ry.  V.  Raney,  86  Texas,  363 ;  McCowen  v.  Gulf,  C.  &  S.  F.  Ry., 
73  S.  W.  Rep.,  46. 

Wolfe,  Hare  &  Maxey,  for  appellee. — Before  appellee  can  be  held  to 
have  assumed  the  risk  of  injury  from  the  defective  apron  the  evidence 
must  show  not  only  his  knowledge  of  the  defect  but  also  that  he  knew 
of  the  danger  incident  thereto. 

The  evidence  showing  that  appellee  did  not  know  of  the  defect  in 
the  apron  until  while  out  on  the  road  he  was  not  bound  to  abandon  his 
post  unless  the  danger  was  so  apparent  as  to  have  made  his  continuance 
on  the  engine  contributory  negligence. 

Sustaining  our  second  counter  proposition  above:  Texas  &  N.  0. 
R.  Co.  V.  Kelly  (Supreme),  80  S.  W.  Rep.,  79;  Texas  &  N.  0.  R.  Co. 
V.  Kelly  (Court  of  Appeals),  80  S.  W.  Rep.,  1073;  Missouri,  K.  &  T. 
R.  Co.  of  Texas  v.  Crum,  81  S.  W.  Rep.,  72 ;  St.  Louis  &  S.  F.  R.  Co. 
V.  McClain,  80  Texas,  85;  Ft.  Worth  &  D.  C.  R.  Co.  v.  Wilson,  3  Texas 
Civ.  App.,  585. 

As  sustaining  third  counter  proposition:  St.  Louis  &  S.  F.  R.  Co. 
V.  McClain,  80  Texas,  85;  Baltimore  &  0.  R.  Co.  v.  Baugh,  149  U.  S., 
406;  Kane  v.  Northern  C.  R.  Co.,  128  U.  S.,  91;  Fordyce  v.  Edwards, 
60  Ark.,  438;  Irvine  v.  Flint  &  P.  N.  R.  Co.,  89  Mich.,  416. 

Appellant  having  on  cross  examination  of  appellee  elicited  irrelevant 
and  immaterial  testimony  to  the  effect  that  appellee  had  been  convicted 
of  a  misdemeanor  and  confined  in  jail,  it  was  not  error  to  permit  appellee 
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on  re-examination,  to  state  the  facts  concerning  said  conviction  and 
incarceration.  Houston,  E.  &  W.  T.  E.  Co.  v.  Eunnels,  92  Texas,  305; 
Tipton  V.  Thompson,  50  S.  W.  Eep.,  641. 

It  is  not  competent  to  introduce  isolated  transactions  or  distinct  facts 
to  impeach  a  witness's  character  for  truth  and  veracity.  The  inquiry 
should  be  confined  to  the  general  reputation  of  the  witness.  Boone  v. 
Weathered,  23  Texas,  678;  Kennedy  v.  Upshaw,  66  Texas,  452;  Gulf, 
C.  &  S.  P.  Ry.  Co.  V.  Johnson,  83  Texas,  633 ;  White  v.  Houston  &  T. 
G.  Ey.  Co.,  46  S.  W.  Sep.,  382 ;  Herring  v.  Patten,  18  Texas  Civ.  App., 
150;  Tipton  v.  Thompson,  21  Texas  Civ.  App.,  144;  Missouri,  K.  &  T. 
Ey.  Co.  V.  DeBord,  21  Texas  Civ.  App.,  701. 

The  record  which  appellant  sought  to  introduce  in  evidence  showed 
appellee's  conviction  was  for  a  misdemeanor  only,  and  the  same  was 
irrelevant  and  immaterial  to  any  issue  in  the  case.  U.  S.  Statutes,  sec. 
3891;  United  States  v.  Lacher,  134  U.  S.,  624;  United  States  v.  De- 
lany,  55  Fed.  Eep.,  475. 

Said  evidence  was  not  admissible  on  the  issue  of  appellee's  earning 
capacity  because  irrelevant,  immaterial,  too  remote,  uncertain  and 
calculated  to  prejudice  appellee's  cause  in  the  minds  of  the  jury.  St. 
Louis  &  S.  P.  E.  Co.  V.  Smith,  79  S.  W.  Eep.,  340;  Tipton  v.  Thompson, 
21  Texas  Civ.  App.,  144;  Stone  v.  Day,  69  Texas,  13;  Ashcraft  v.  De- 
Armond,  44  Iowa,  233;  1  Wharton,  Evidence,  sec.  253. 

Appellee  on  cross  examination  having  brought  out  the  irrelevant 
matter  in  reference  to  appellee's  conviction  of  crime  and  confinement  in 
jail  it  thereby  made  an  attack  upon  his  character  for  truth,  as  well  as 
for  honesty,  and  under  such  circumstances  the  court  did  not  err  in  ad- 
mitting the  sustaining  evidence.  Houston,  E.  &  W.  T.  Ey.  Co.  v. 
Eunnels,  92  Texas,  305 ;  Texas  &  P.  Ey.  Co.  v.  Eaney,  86  Texas,  363. 

Said  evidence  was  properly  admitted  because  appellant  introduced 
evidence  for  the  purpose  of  showing  that  appellee  had  on  other  occasions 
made  statements  at  variance  with  his  testimony  on  the  trial  and  had 
offered  evidence  intended  to  show  that  appellee  had  simulated  injury. 
Texas  Cent.  &  N.  W.  Ey.  Co.  v.  Weideman,  62  S.  W.  Eep.,  810. 

BOOKHOUT,  Associate  Justice. — Appellee  sued  for  damages  on 
account  of  personal  injuries  sustained  while  serving  as  fireman  on  one 
of  appellant's  freight  trains  because  of  defects  in  the  apron  bridging 
the  space  between  the  engine  and  tender,  and  recovered  a  judgment  for 
$15,000,  from  which  this  appeal  is  prosecuted. 

Conclusions  of  Fact, — Appellee  was  injured  while  firing  appellant's 
engine  257  on  a  trip  from  Denison,  through  Pottsboro,  Whitesboro  and 
Denton  to  Dallas.  The  injury  occurred  between  the  stations  of  Letot 
and  Dallas,  about  three  miles  south  of  the  former,  and  two  or  three 
miles  north  of  the  latter  station.  He  caught  his  foot  under  the  apron 
of  the  engine  and  it  tripped  and  threw  him,  causing  the  injuries 
complained  of  in  the  petition.  There  was  a  sudden  and  violent  move- 
ment of  the  apron  at  the  time  appellee  fell.  At  the  time  he  was  injured 
he  was  shaking  the  right  hand  grates  of  the  engine.  He  was  on  the 
engineer's  side  of  the  engine  and  was  facing  south.  The  apron  is  an 
oval  piece  of  iron  that  covers  the  space  between  the  deck  of  the  engine 
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and  the  tank.  The  apron  was  connected  to  the  tail  plate  of  the  engine 
by  two  straps^  two  links  and  two  lugs.  There  are  two  holes  in  each 
of  said  lugs,  one  directly  over  the  other.  One  side  of  the  apron  was 
connected  in  the  top  hole  and  the  other  in  the  bottom  hole  of  the  lug, 
causing  the  apron  to  be  lower  on  one  side  than  the  other,  thereby 
causing  the  apron  to  be  in  a  cramped  condition,  and  throwing  one  end 
higher  than  the  other  at  the  back  edge.  The  back  of  the'  apron  was 
sprung  so  that  the  outer  edges  projected  something  like  an  inch  and 
a  half  or  two  inches  above  the  floor  of  the  tender.  In  going  over  a  rough 
track  the  edge  of  the  apron  was  liable  to  be  caught  by  the  straight  edge 
of  the  tail  plate  and  flirted  up.  The  apron  was  not  properly  connected 
with  the  tail  plate  of  the  engine.  When  the  engine  was  standing  still 
it  would  probably  not  be  noticed,  but  in  running  over  a  rough  track 
it  would  cause  the  apron  to  flirt  up  at  one  end.  When  it  struck  a  low 
joint  and  went  down  this  tended  to  throw  the  apron  up  with  a  sudden 
and  quick  jerk.  By  the  fall  plaintiff  sustained  serious  and  permanent 
injuries  by  reason  of  which  he  sustained  damages  in  the  amount  found 
by  the  jury.  The  defendant  was  guilty  of  negligence  in  equipping  its 
engine  with  a  defective  apron  and  in  having  the  apron  defectively  con- 
nected to  the  tail  plate  of  the  engine.  Appellee  did  not  assume  the 
risk  of  the  injury,  and  was  not  guilty  of  contributory  negligence. 

Opinion. — It  is  contended  that  the  undisputed  evidence  shows  that 
the  condition  of  the  apron  and  the  danger  incident  thereto  must  nec- 
essarily have  been  known  to  appellee  before  he  was  injured,  and  that  by 
continuing  on  the  engine  he  asstmied  the  risk  as  a  matter  of  law.  That 
for  this  reason  the  court  should  have  directed  a  verdict  for  defendant, 
as  requested.  Plaintiff  was  called  to  go  out  on  the  trip  at  3  o^clock  p. 
m.,  and  boarded  the  engine  at  Denison.  The  train  was  made  up  at 
Ray  yards  and  left  there  about  5  o'clock  p.  m.  At  that  time  the  tender 
was  filled  with  coal.  It  is  the  duty  of  the  fireman  to  take  the  coal  from 
the  tank  and  put  it  in  the  fire-box.  In  this  particular  make  of  engine 
the  coal  is  broken  and  scooped  up  practically  on  the  apron  or  right  in 
front  of  it.  At  the  time  the  train  left  Ray  yards  the  apron  was  covered 
with  fine  coal  and  small  lumps.  Appellee  did  not,  when  he  started  out 
on  the  trip,  know  that  the  apron  was  lower  in  front  than  it  was  behind, 
he  did  not  find  this  out  until  some  time  after  he  hrfd  started  on  the  trip. 
He  did  not  know  what  caused  the  apron  to  be  in  this  condition.  Nor 
did  he  know  that  the  apron  was  bent  so  that  from  the  motion  of  the 
engine  over  a  rough  track  the  edge  of  the  apron  would  be  caught  by 
the  straight  edge  of  the  tail  plate  and  flirted  up. 

Before  the  appellee  could  be  held  to  have  assumed  the  risk  of  injury 
from  the  defective  apron  the  evidence  must  show  that  he  had  knowledge 
of  the  defect,  as  well  as  the  danger  incident  thereto.  (Texas  &  N".  0. 
R.  Co.  V.  Kellv,  80  S.  W.  Rep.,  79;  Texas  &  N.  0.  R.  Co.  v.  Kelly,  80 
S.  W.  Rep.,  1073 ;  Missouri,  K.  &  T.  Rv.  Co.  v.  Crum,  81  S.  W.  Rep., 
72;  St.  Louis  &  S.  F.  Ry.  Co.  v.  McClain,  80  Texas,  85;  Ft.  Worth 
&  D.  C.  R.  Co.  V.  Wilson,  3  Texas  Civ.  App:,  585.)  He  did  have  knowl- 
edge prior  to  the  injury  that  the  apron  was  higher  in  front  than  it  was 
behind.  He  learned  this  after  he  had  started  on  the  trip  and  after  the 
coal  in  the  front  end  of  the  tank  had  been  scooped  out  and  he  had  cleared 
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up  the  coal  which  covered  the  apron.  He  did  not  know  the  cause  of  the 
apron  being  in  this  condition  or  that  by  reason  of  its  being  in  that 
condition  it  was  liable  when  going  over  a  rough  track  for  the  end  to 
be  caught  on  the  straight  edge  of  the  tail  plate  and  be  flirted  up  at  one 
end.  He  did  not  know  of  the  danger  incident  to  the  operation  of  the 
engine  and  the  use  of  the  apron  in  that  condition.  He  had  never  fired 
on  this  engine  prior  to  this  trip.  It  was  negligence  on  the  part  of  the 
railroad  company  to  use  the  defective  apron  and  to  have  improperly 
connected  the  apron  to  the  tail  plate  of  the  engine.  The  appellee  not 
knowing  of  the  defect  in  the  apron  until  he  had  entered  upon  the  trip 
was  not  bound  to  abandon  his  post  unless  the  danger  was  so  apparent  as 
to  make  his  continuance  on  the  engine  contributory  negligence.  (St. 
Louis  &  S.  P.  Ey.  Co.  v.  McClain,  supra;  Baltimore  &  0.  R.  Co.  v. 
Baugh,  149  U.  S.;  406;  Kane  v.  Northern  C.  R.  Co.,  128  IJ.  S.,  91; 
Fordyce  v.  Edwards,  60  Ark.,  438 ;  Irvine  v.  Flint  &  P.  N".  Ry.  Co.,  89 
Mich.,  416.)  The  evidence  does  not  show  that  the  danger  of  using 
the  apron  was  so  apparent  as  to  make  plaintiff  guilty  of  contributory 
negligence  in  failing  to  abandon  the  engine  while  on  the  trip  and  after 
discovering  the  defect  in  the  apron. 

Error  is  assigned  to  the  action  of  the  court  in  refusing  the  following 
special  charge  asked  by  appellant:  "Gentlemen  of  the  jury:  If  both 
parties  were  negligent,  it  matters  not  and  you  should  not  stop  to 
inquire  which  was  the  more  negligent,  provided  the  plaintiff's  negligence 
contributed  to  his  injury,  for  in  such  event  he  would  not  be  entitled  to 
recover.^'  There  was  no  error  in  refusing  this  charge.  The  court's 
main  charge  fairly  submitted  the  issue  of  contributory  negligence  on  the 
part  of  appellee  so  far  as  the  same  was  raised  by  the  pleadings  and 
evidence. 

On  the  cross  examination  of  plaintiff  by  appellant's  counsel  he  was 
interrogated  as  to  his  having  been  in  jail  on  a  charge  then  pending  in 
the  Federal  Court,  and  he  testified  that  he  had  partially  served  a 
sentence  on  said  charge.  On  a  re-direct  examination  he  testified  that 
the  charge  against  him  was  for  losing  or  misplacing  a  letter  while  he 
was  in  the  mail  service.  He  further  was  permitted  to  give  evidence 
tending  to  show  that  he  was  not  guilty  of  the  offense  of  which  he  was 
convicted.  On  re-cross  examination  he  stated  that  in  pleading  guilty 
he  made  a  statement  to  the  judge  that  if  this  letter  had  come  into  the 
car  it  was  evident  it  had  been  missent,  miscarried  or  was  otherwise  lost. 
He  was  sentenced  to  twelve  months'  confinement  in  the  county  jail. 

It  has  been  repeatedly  held  in  this  State  that  in  the  impeachment  of 
a  witness  the  evidence  should  be  confined  to  his  general  reputation  for 
truth  and  veracity,  and  that  it  is  not  competent  to  introduce  particular 
instances  of  untruthfulness.  (Boone  v.  Weathered,  23  Texas,  678; 
Kennedy  v.  Upshaw,  66  Texas,  462 ;  Gulf,  C.  &  S.  P.  Ry.  Co.  v.  John- 
son, 83  Texas,  633 ;  Houston,  E.  &  W.  T.  Rv.  Co.  v.  Runnels,  92  Texas, 
305;  White  v.  Houston  &  T.  C.  Ry.  Co.,  46  S.  W.  Rep.,  382;  Herring 
V.  Patten,  18  Texas  Civ.  App.,  150;  Tipton  v.  Thompson,  21  Texas 
Civ.  App.,  144;  Missouri,  K.  &  T.  Ry.  Co.  v.  DeBord,  21  Texas  Civ. 
App.,  701.)  It  was  error  to  admit  the  evidence  that  appellee  had 
been  confined  in  jail  for  an  offense  pending  in  the  Federal  Court  and 
that  he  subsequently  partially  served  a  sentence.     Was  it  error,  after 
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the  defendant  had  made  such  proof,  to  permit  appellee's  counsel  on 
re-cro88  examination  to  show  in  effect  that  appellee  was  not  guilty  of 
the  charge  and  that  he  was  improperly  convicted  ?  This  precise  question 
was  before  the  Court  of  Civil  Appeals  for  the  First  District,  in  the  case 
of  Houston,  E.  &  W.  T.  Ry.  Co.  v.  Runnels,  92  Texas,  305,  and  it  was 
held  that  where  the  appellant,  on  cross  examination  of  the  appellee, 
showed  that  he  had  been  convicted  of  a  misdemeanor  it  was  not  reversi- 
ble error  for  appellee  on  re-direct  examination  to  testify  to  facts  show- 
ing that  he  was  not  guilty  of  the  charge,  but  had  been  wrongfully  con- 
victed. A  writ  of  error  was  granted  in  the  case  but  this  ruling  was  not 
disturbed  by  the  Supreme  Court,  92  Texas,  305. 

In  the  instant  case  the  appellant  proved  on  cross  examination  of 
plaintiff  that  he  had  been  convicted  of  an  offense  and  confined  in  jail. 
As  stated,  this  testimony  was  inadmissible  as  impeaching  evidence  and 
should  have  been  excluded.  We  hold  that  it  was  not  reversible  error  to 
permit  him  to  give  testimony  on  re-cross  examination  tending  to  show 
he  was  not  guilty  of  the  charge  for  which  he  had  been  convicted. 

There  was  no  error  in  excluding  the  record  evidence  offered  by  ap- 
pellant of  plaintiff's  conviction  and  sentence  in  the  Federal  Court. 
While  the  indictment  contained  two  counts,  the  first  charging  a  felony, 
and  the  second  a  misdemeanor,  the  record  shows  the  United  States 
Attorney  dismissed  as  to  the  felony  and  appellant  plead  guilty  of  an 
offense,  made  by  statute  a  misdemeanor.  (XJ.  S.  Stats.,  sec.  3891; 
United  States  v.  Lacher,  134  U.  S.,  624;  United  States  v.  Delany,  65 
Fed.  Rep.,  475.)  This  evidence  was  not  admissible  to  impeach  the 
appellee  and  the  court  did  not  err  in  excluding  it  on  that  ground.  It 
is  shown  in  the  bill  of  exception  that  in  January,  1901,  appellee's 
sentence  was  commuted  by  President  McKinley,  and  that  in  October, 

1904,  a  full  pardon  was  granted  by  President  Roosevelt,  restoring  him 
to  his  full  civil  rights. 

Nor  was  the  evidence  admissible  to  show  the  earning  capacity  of 
appellee.  The  offense  charged  in  the  indictment  and  for  which  appellee 
plead  guilty  was  alleged  to  have  been  committed  in  1900.  In  Septem- 
ber, 1900,  judgment  was  rendered  in  that  case.  Appellee  was  injured 
in  September,  1902.    The  case  was  tried  in  the  lower  court  in  February, 

1905.  This  evidence  was  too  remote  and  uncertain  when  offered  to  show 
the  earning  capacity  of  appellee.  (St.  Louis  &  S.  F.  Ry.  Co.  v.  Smith, 
79  S.  W.  Rep.,  340;  Tipton  v.  Thompson,  supra;  Stone  v.  Day,  69 
Texas,  13;  Ashcraft  v.  DeArmond,  44  Iowa,  233;  1  Wharton  on  Evi- 
dence, sec.  253.) 

Complaint  is  made  of  the  action  of  the  court  in  allowing  plaintiff  to 
introduce  proof  showing  appellee's  general  reputation  for  truth  and 
veracity.  Plaintiff  put  upon  the  stand,  in  rebuttal,  the  witnesses  J.  L. 
Jackson,  Geo.  W.  Carver  and  T.  F.  Foley,  and  after  said  witnesses  had 
testified  that  they  had  known  the  plaintiff  for  a  number  of  years  and 
were  acquainted  with  his  general  reputation  for  truth  and  veracity  in 
Denison  where  he  resided,  they  and  each  of  them  were  asked  the  follow- 
ing question:  Is  that  reputation  good  or  bad?  To  which  defendant 
objected  as  immaterial  and  irrelevant,  which  objection  the  court  over- 
ruled and  the  witnesses  answered  that  it  was  good.  The  appellant  hav- 
ing shown  that  appellee  had  been  confined  in  jail  on  a  charge  against 
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him  in  the  Federal  Court,  and  that  he  had  partially  served  a  sentence 
for  it,  constituted  such  an  attack  on  his  character  for  truthfulness  as 
justified  the  court  in  admitting  testimony  to  show  that  his  general 
reputation  for  truth  and  veracity  was  good.  (Houston,  E.  &  W.  T. 
Ry.  Co.  V.  Runnels,  supra;  Texas  &  Pac.  Ry.  Co.  v.  Raney,  86  Texas, 
363.) 

Again,  appellant  had  introduced  evidence  for  the  purpose  of  showing 
that  appellee  had  on  other  occasions  made  statements  at  variance  with 
his  statements  on  the  trial  and  had  ofiEered  evidence  tending  to  show 
that  appellee  had  simulated  the  injury.  The  fact  that  his  reputation 
for  truth  and  veracity  was  good  we  think  was  admissible  in  corrobora- 
tion of  his  testimony  that  in  fact  he  was  injured.  (Texas  Cent.  &  X. 
W.  Ry.  Co.  V.  Weideman,  62  S.  W.  Rep.,  810.) 

Finding  no  reversible  error  in  the  record,  the  judgment  is  affirmed. 

Affirmed. 


Texas  &  Pacific  Railway  Company  v.  W.  W.  Warner  et  al. 

Decided  March   10,   1906. 

1. — Objection  to  Testimony — Trial  Court. 

Objections  to  testimony  not  made  in  the  trial  court  can  not  be  urged  on 
appeal. 

2. — Expert  Tettlmony — ^Discretion  of  Court. 

Whether  a  witness  has  qualified  himself  to  testify  as  an  expert,  or  to 
express  an  opinion  upon  a  subject  undergoing  investigation,  is  a  question  for 
the  determination  of  the  trial  court,  and  its  action  will  not  be  reviewed  by 
an  Appellate  Court  unless  a  gross  abuse  of  discretion  is  made  to  appear. 

3. — Statement  of  Pact — Not  Opinion. 

A  witness  testified  that  he  examined  the  contents  of  a  car  unon  arrival 
at  destination  and  discovered  that  the  goods  had  not  been  properly  and  se- 
curely packed;  that  from  the  general  appearance  of  the  goods  it  was  his  judg- 
ment that  the  damaged  condition  of  the  shipment  was  due  to  careless  and  im- 
proper packing  in  the  car;  that  from  the  evident  condition  of  the  packing  of 
said  car  it  must  necessarily  have  resulted  in  injury  to  the  goods  in  the  usual 
and  customary  carriage  of  a  freight  car;  and  that  the  injury  was  caused  by  the 
goods  being  insecurely  packed.  Held,  a  statement  of  fact,  and  not  merely  an 
opinion  of  the  witness. 

Appeal  from  the  District  Court  of  Dallas  County.  Tried  below  before 
Hon.  Thos.  F.  Nash. 

r.  J.  Freeman  and  Tlall,  FKppen  £  McCormicJc,  for  appellant. — 
Expert  testimony  is  only  admissible  in  a  case  where  the  point  at  issue 
is  not  within  the  range  of  common  experience  and  observation,  and 
therefore  not  intelligible  to  jurors  without  an  explanation.  Where 
admissible,  the  facts  upon  which  the  opinion  is  based  must  either  be 
within  the  personal  knowledge  of  the  witness,  or  the  opinion  must  be 
based  upon  a  hypothetical  case ;  in  either  case  all  of  the  facts  necessary 
to  support  an  intelligent  opinion  must  be  present. 

Non-expert  opinions  can  not  be  admitted  when  the  matter  to  which 
the  opinion  relates  can  otherwise  be  reproduced  or  made  palpable  to 
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the  jurors  so  that  they  may  draw  correct  or  intelligent  conclusions  from 
the  facts  produced.  Opinion  testimony  can  not  be  permitted  to  usurp 
the  proper  function  of  the  jury.  Armendaiz  v.  Stillman,  67  Texas, 
463 ;  Ft.  Worth  &  D.  C.  R.  R  Co.  v.  Thompson,  75  Texas,  503,  et  seq. ; 
Half,  Weiss  &  Co.  v.  Curtis,  68  Texas,  642;  Johnson  v.  Martin,  81 
Texas,  20;  Harris  v.  Nations,  79  Texas,  413;  Kaufman  &  Runge  v. 
Babcock,  67  Texas,  244-5 ;  Clardy  v.  Callicoate,  24  Texas,  173 ;  Kansas 
&  G.  S.  L.  E.  B.  Co.  V.  Scott,  1  Texas  Civ.  App.,  4;  Gulf,  C.  &  S.  F. 
R.  R.  Co.  V.  Richards,  83  Texas,  206;  Gulf,  C.  &  S.  F.  R.  R.  Co.  v. 
Hepner,  83  Texas,  140 ;  Shifflet  v.  Morelle,  68  Texas,  388. 

Where  the  question  at  issue  was  as  to  the  liability,  as  between  the 
Texas  &  Pacific  Railway  Company  and  the  St.  Louis  &  San  Francisco 
Railroad  Company,  for  the  damage  to  the  shipment,  first  discovered  at 
destination  on  the  line  of  the  St.  Louis  &  San  Francisco  Railroad  Com- 
pany, the  opinion  as  to  the  cause  of  the  damages,  of  the  witness  Warner 
(who  only  knew  the  condition  of  the  packing  at  Wills  Point,  and  the 
condition  of  the  shipment  in  the  car  at  destination),  and  the  opinions, 
as  to  the  cause  of  the  damage,  of  the  witnesses  Harding  and  Clement 
(the  former  of  whom  never  even  saw  the  shipment  while  aboard  the 
cars,  and  the  latter  of  whom  only  knew  as  to  the  condition  of  the  ship- 
ment in  the  car  at  destination) — ^none  of  said  witnesses  having  any 
personal  knowledge  either  as  to  the  packing  by  the  Texas  &  Pacific 
Railway  Company,  at  the  time  the  shipment  was  transferred  to  the  new 
car,  or  as  to  the  handling  of  the  shipment  on  the  line  of  either  road 
from  Wills  Point  to  Springfield — were  not  admissible  to  prove  on  which 
road  the  damage  occurred,  or  that  same  resulted  from  improper  packing 
when  transferred  into  another  car  by  the  Texas  &  Pacific  Railway  Com- 
pany before  delivery  to  the  St.  Louis  &  San  Francisco  Railroad  Com- 
pany at  Sherman.  St.  Louis  &  S.  W.  R.  R.  Co.  of  Texas  v.  Ball,  66  S. 
W.  Rep.,  881-2 ;  Johnson  v.  Galveston,  H.  &  S.  A.  R.  R.  Co.,  30  S.  W. 
Rep.,  96;  Gulf,  C.  &  S.  F.  R.  R.  Co.  v.  White,  32  S.  W.  Rep.,  324; 
International  &  G.  N.  Ry.  Co.  v.  True,  23  Texas  Civ.  App.,  525. 

The  final  carrier,  transporting  a  shipment,  originally  delivered  to  a 
connecting  carrier  in  an  undamaged  condition,  when  the  damage  is  first 
discovered  on  the  line  of  such  final  carrier,  is  liable  for  all  of  such 
damage  as  is  not  shown  by  proof  to  have  occurred  prior  to  the  receipt 
of  the  shipment  by  it,  or  to  have  proximately  resulted  from  the  negli- 
gence of  a  previous  carrier,  and  the  previous  carrier  is  only  liable  for 
such  portion  of  the  damage  as  proximately  resulted  from  its  negligence. 
Texas  &  JP.  Rv.  Co.  v.  Kelly,  74  S.  W.  Rep.,  343 ;  Gulf,  C.  &  S.  F.  Rv. 
Co.  V.  Edloff,''89  Texas,  468;  St.  Louis  &  S.  W.  Ry.  Co.  of  Texas  v. 
Cohen,  55  S.  W.  Rep.,  1123;  Houston  &  T.  C.  R.  Co.  v.  Ney,  58  S.  W. 
Rep.,  43. 

Ethridge  &  Baker,  for  appellee. — ^Whether  a  railroad  car  is  properly 
loaded  or  not,  is  a  question  of  fact  and  not  of  opinion,  to  be  answered 
by  a  witness  who  has  shown  himself  qualified  to  the  satisfaction  of  the 
trial  court.  Texas  Cent.  Ry.  Co.  v.  Lyons,  34  S.  W.  Rep.,  362 ;  McCray 
V.  Galveston,  H.  &  S.  A.  Ry.  Co.,  89  Texas,  173. 

Expert  opinion  is  admissible  upon  any  subject  which,,  in  the  judg- 
ment of  the  trial  court,  will  be  made  clearer  by  its  introduction,  and 
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"every  calling  which  has  a  particular  class  devoted  to  its  pursuit  is  an 
art  or  trade,  and  persons  instructed  therein  by  study  or  experience  may 
give  their  opinions  in  evidence."  Ft.  Worth  &  D.  C.  Ry.  Co.  v.  Thomp- 
son, 75  Texas,  503;  Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Bohan,  47  S.  W. 
Rep.,  1052;  McCray  v.  Galveston,  H.  &  S.  A.  Ry.  Co.,  89  Texas,  173; 
Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Matthews,  66  S.  W.  Rep.,  590, 

A  non-expert  witness  is  competent  to  express  his  opinion  upon  any 
subject  in  issue,  which  does  or  does  not  require  special  skill,  when  he 
has  first  recited  the  facts  upon  which  he  predicates  his  opinion,  the  jury 
to  detennine  the  weight  to  be  accorded  such  opinion.  Gulf,  C.  &  S.  F. 
Ry.  Co.'  V.  Richards,  83  Texas,  203 ;  Ethridge  v.  San  Antonio  &  A.  P. 
Ry.  Co.,  39  S.  W.  Rep.,  204;  Missouri  Pac.  Ry.  Co.  v.  Jarrard,  65 
Texas,  666;  Ft.  Worth  &  D.  C.  Ry.  Co.  v.  Wilson,  3  Texas  Civ.  App., 
586;  Ft.  Worth  &  D.  C.  Ry.  Co.  v.  Hvatt,  12  Texas  Civ.  App.,  437; 
Gulf,  C.  &  S.  F.  Ry.  Co.  v.  John,  9  Texas  Civ.  App.,  345;  Gulf,  C.  &  S. 
F.  Ry.  Co.  V.  Locker,  78  Texas,  283 ;  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Klaus, 
64  Texas,  294;  International  &  G.  N.  Ry.  Co.  v.  Larkin,  64  Texas,  454; 
Houston  &  T.  C.  Ry.  Co.  v.  Daniels,  9  Texas  Civ.  App.,  257 ;  Montana 
Ry.  Co.  V.  Warren,  137  U.  S.  Rep.,  348;  McCray  v.  Galveston,  H.  &  S. 
A.  Ry.  Co.,  89  Texas,  173. 

Whether  expert  evidence  is  admissible  upon  any  subject  of  inquiry, 
is  a  question  which  lies  within  the  discretion  of  the  trial  court,  and  its 
action  thereon  will  not  be  reviewed  on  appeal,  unless  a  gross  abuse  of 
said  discretion  be  made  to  appear.  Gunlach  v.  Schott,  61  N.  E.  Rep., 
332;  Jackson  v.  Grand  Ave.  Ry.  Co.,  24  S.  W.  Rep.,  192. 

An  objection  to  the  admission  of  the  testimony  of  a  witness  upon  the 
ground  that  it  is  an  opinion,  and  the  matter  one  upon  which  the  opinion 
of  the  witness  is  inadmissible,  raises  merely  a  question  as  to  the  character 
of  the  evidence,  and  does  not  raise  a  question  as  to  the  qualification  and 
competency  of  the  witness.  Little  Rock  Ry.  v.  Shoecraft,  20  S.  W. 
Rep.,  272;  Hoxie  v.  Allen,  38  N.  Y.,  175;  Brumley  v.  Flint,  25  Pac. 
Rep.,  683. 

Whether  a  witness  has  sufficiently  observed  and  considered  the  par- 
ticular matter  under  consideration  to  qualify  him  to  form  and  express 
an  opinion  thereon,  is  a  question,  if  raised,  for  the  trial  court,  and  its 
action  will  not  be  reviewed,  unless  a  gross  abuse  of  its  discretion  be 
made  to  appear.  Texas  &  St.  L.  Ry.  Co.  v.  Kirby,  44  Ark.,  103;  Sears 
V.  Seattle,  33  Pac.  Rep.,  389;  Enc.'of  Evidence,  p.  662. 

A  party  to  a  suit  can  not  raise  the  question  as  to  whether  a  witness 
has  qualified  to  express  his  opinion  upon  any  subject  in  issue,  unless 
the  evidence  (which  need  not  necessarily  appear  in  the  record)  upon 
which  the  court  acted  in  determining  whether  his  opinion  was  admissi- 
ble, appears  in  the  record,  "either  in  the  bills  of  exception,  or  in  some 
other  proper  manner.'^  Hardin  v.  Sparks,  70  Texas,  433 ;  Texas  &  Pac. 
Ry.  Co.  V.  Raney,  86  Texas,  365;  Galveston,  H.  &  S.  A.  Ry.  Co.  v. 
Daniels,  9  Texas  Civ.  App.,  257;  Gossler  v.  Eagle,  103  Mass.,  "^331. 

If  the  matter  in  issue  be  one  upon  which  the  witness  may  express  an 
opinion,  he  may  do  so,  even  though  his  opinion  embraces  the  very 
question  in  issue.  Scalf  v.  Collin  Co.,  80  Texas,  517;  Galveston,  H. 
&  S.  A.  Ry.  Co.  V.  Puente,  30  Texas  Civ.  App.,  257;  Gulf,  C.  &  S.  F. 
Ry.  Co.  V.  John,  9  Texas  Civ.  App.,  345. 
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It  is  harmless  error  to  allow  a  witness  to  express  an  opinion  that  is 
in  accord  with  all  the  evidence  in  a  case,  or  merely  cumulative.  Inter- 
national &  G.  N.  Ry.Co.  V.  Vinson,  28  Texas  Civ.  App.,  247;  Hardin 
V.  Sparks,  70  Texas,  432. 

TALBOT,  Associate  Justice. — This  suit  was  brought  by  W.  W. 
Wai-ner  against  the  Texas  &  Pacific  Railway  Company  and  the  St.  Louis 
&  San  Francisco  Railroad  Company  for  the  recovery  of  $1,800  as 
damages  for  loss  and  damage,  itemized  at  $1,473.50,  sustained  en  route 
by  a  printing  press  outfit  shipped  by  the  plaintiff  from  Wills  Point, 
Texas,  to  Springfield,  Missouri,  over  the  lines  of  said  defendant.  The 
plaintiff  alleged  negligence  in  handling,  and  especially  in  transferring 
and  reloading  said  shipment  into  a  new  car,  en  route,  after  the  goods 
had  been  carefully  packed  for  shipment  by  plaintiff  before  delivery  to 
the  railway  companies  at  Wills  Point,  Texas. 

The  Texas  &  Pacific  Railway  Company  answered  by  general  excep- 
tion and  general  denial,  and  by  special  plea,  that  its  duties  in  respect 
to  the  transportation  of  said  shipment  and  its  liability  was,  by  a  written 
contract,  limited  to  its  own  line  of  road,  and  that  it  properly  handled 
the  shipment  and  delivered  the  same  in  good  condition  and  without 
injury  to  the  St.  Louis  &  San  Francisco  Railroad  Company  at  Sher- 
man, Texas,  its  connecting  point  with  its  co-defendant.  Said  defendant 
asked  for  judgment  over  against  the  St.  Louis  &  San  Francisco  Rail- 
road Company. 

The  St.  Louis  &  San  Francisco  Railroad  Company  answered  by 
general  exception,  and  general  denial,  and  by  special  plea  that  it  first 
received  the  shipment  from  the  Texas  &  Pacific  Railway  Company  at 
Sherman,  at  which  time  the  same  was  in  a  sealed  car,  covered  by  the 
Texas  &  Pacific  Railway  Company  seals,  which  were  not  broken  while 
in  its  possession,  it  not  being  customary  to  open  sealed  carload  ship- 
ments received  from  connecting  carriers.  That  the  car  was  carefully 
and  properly  handled  and  not  damaged  on  its  road  by  any  negligence 
on  its  part,  but  that  the  injury  to  said  shipment,  if  any,  occurred 
before  its  possession  or  control  of  the  shipment  began  at  Sherman,  and 
that  if  any  damage  occurred  on  its  road,  the  same  was  on  account  of 
improper  packing  in  the  car  when  delivered  to  it.  Said  defendant  asked 
for  judgment,  and  in  case  any  recovery  was  had  against  it,  that  it 
have  judgment  over  against  the  Texas  &  Pacific  Railway  Company. 

The  case  came  on  for  trial  on  the  19th  day  of  April,  1905,  and  judg- 
ment was  rendered  in  favor  of  the  plaintiff  against  the  Texas  &  Pacific 
Railway  Company  in  the  sum  of  $1,313.60,  together  with  six  percent 
interest  from  date;  that  plaintiff  take  nothing  against  the  defendant, 
the  St.  Louis  &  San  Francisco  Railroad  Company,  and  that  neither  of 
the  defendants  recover  anything  on  their  pleas  against  each  other.  The 
Texas  &  Pacific  Railway  Company  has  appealed. 

The  evidence  is  sufficient  to  warrant  the  following  conclusions  of 
fact:  On  or  about  the  29th  day  of  August,  1903,  plaintiff  Warner 
delivered  to  appellant  at  Wills  Point,  Texas,  in  good  condition  for 
transportation,  a  printing  outfit,  consisting  of  the  various  articles  of 
property  mentioned  in  his  petition.  The  goods  were  carefully  packed 
in  a  Texas  &  Pacific  car  at  Wills  Point,  Texas.     Some  of  the  goods 
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were  packed  in  paper  and  excelsior  boxes,  some  in  barrels  and  bundles 
and  other  parts,  not  liable  to  breakage,  were  shipped  without  packing. 
The  type  cases  were  placed  one  above  the  other  with  paper  carefully 
placed  between,  then  strongly  cleated  together  and  at  both  ends.  The 
machinery  was  so  distributed  about  the  car  and  securely  blocked  or 
fastened  that  it  could  not  be  made  to  touch  any  other  piece  or  over- 
turned, without  some  violent  handling  and  motion  of  the  car.  When 
the  car  in  which  the  goods  were  packed  at  Wills  Point  reached  Sher- 
man, they  were  by  the  appellant,  the  Texas  &  Pacific  Railway  Company, 
transferred  to  and  reloaded  in  another  car,  after  which  said  car  was 
sealed  and  the  same,  together  with  the  goods,  as  they  were  placed  therein 
by  appellant,  delivered  to  the  St.  Louis  &  San  Francisco  Railroad 
Company  to  be  conveyed  by  the  latter  company  to  Springfield,  Missouri. 
When  the  car  in  which  the  goods  had  been  placed  by  appellant  at  Sher- 
man, Texas,  arrived  at  Springfield,  some  of  the, goods  were  missing, 
various  articles  were  found  scattered  in  different  parts  of  the  car,  the 
heaviest  pieces  piled  up  in  the  middle  section  thereof  and  broken  and 
otherwise  injured  in  such  maimer  that  appellee  Warner  sustained  dam- 
ages by  reason  thereof  in  the  sum  found  by  the  jury.  The  car  was 
properly  handled  by  the  St.  Louis  &  San  Francisco  Railroad  Company 
en  route  from  Sherman,  Texas,  to  Springfield,  Missouri,  and  none  of 
the  damage  or  injury  to  the  property  in  question  was  occasioned  by  any 
act  of  negligence  on  its  part,  but  was  the  result  of  the  negligence  of 
appellant,  consisting  either  of  the  improper  or  rough  handling  of  the 
car,  in  which  the  goods  were  shipped  from  Wills  Point,  Texas,  to 
Sherman,  Texas,  or  a  failure  to  properly  load,  pack  and  make  secure 
said  property  in  the  car  in  which  it  was  reloaded  at  Sherman,  which 
negligence  was  the  proximate  cause  of  the  goods  being  damaged. 

Appellant^s  fire  I;,  second,  third,  fourth,  fifth  and  sixth  assignments 
of  error  are  grouped  and  complain  of  the  admission  of  certain  testimony 
of  the  witnesses  Warner,  Harding  and  Clements.  These  witnesses  were 
permitted  to  testify  over  the  objection  of  appellant,  in  substance,  that 
when  they  first  examined  the  contents  of  the  car  at  Springfield,  upon  its 
arrival  there,  they  discovered  that  the  goods  had  not  been  properly  and 
securely  packed;  that  from  the  general  appearance  of  the  goods  on  the 
delivery  at  Springfield  it  was  their  judgment  that  the  damaged  con- 
dition of  the  shipment  was  due  to  careless  and  improper  packing  of 
the  goods  in  said  car;  that  from  the  evident  condition  of  the  packing 
of  said  car  it  must  necessarily  have  resulted  in  injury  to  the  goods  and 
machinery  in  the  usual  and  customary  carriage  of  a  freight  car;  and 
that  the  injury  was  caused  by  the  goods  being  insecurely  packed  in  that 
car.  The  gist  of  appellant's  objection  to  this  testimony,  in  the  court 
below,  was  that  the  same  was  merely  an  opinion  of  the  witnesses,  not 
based  upon  actual  knowledge  of  the  facts  necessary  to  be  known  in 
order  to  make  such  an  opinion  of  any  value  and  constitute  a  sufficient 
basis  for  its  introduction,  and  hence  such  testimony  was  inadmissible. 

No  specific  objection  was  urged  to  the  introduction  of  the  evidence, 
either  on  the  ground  that  the  witnesses  were  not  qualified  to  testify  as 
experts,  or  that  the  matter  to  which  it  related  was  not  the  subject  of 
expert  testimony.  The  objection  made,  that  it  was  an  opinion,  and  the 
matter  one  upon  which  the  opinion  of  the  witnesses  was  inadmissible, 
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raised  merely  a  question  as  to  the  character  of  the  evidence,  and  did  not 
raise  a  question  as  to  the  qualification  and  competency  of  said  witnesses. 
(Little  Rock  Ry.  Co.  v.  Shoecraft,  20  S.  W.  Rep.,  272.)  Appellant, 
however,  seeks,  as  we  understand  it,  to  raise  these  questions  for  the 
first  time  in  this  court.  This,  we  think,  it  can  not  do.  No  objection 
having  been  made  in  the  trial  court,  to  the  effect  that  neither  of  the 
witnesses,  whose  testimony  is  claimed  to  have  been  improperly  admitted, 
had  qualified  as  an  expert  to  express  an  opinion,  and  that  the  fact 
sought  to  be  established  thereby  was  of  such  a  character  as  did  not 
admit  of  proof  by  expert  or  opinion  evidence,  such  objections  can  not, 
properly,  be  made  in  this  court  or  considered  by  it.  Especially  is  this 
true  since,  whether  expert  or  opinion  evidence  is  admissible  upon  any 
subject  undergoing  investigation  by  the  court,  is  a  question  which 
rests  largely  within  the  discretion  of  the  trial  court.  But  if  it  should 
be  conceded  that  appellant's  bill  of  exceptions  and  assignments  of  error 
are  suflScient  to  raise  and  present  the  questions  as  to  whether  the  wit- 
nesses Warner,  Harding  and  Clements,  or  either  of  them,  qualified' 
as  experts,  still  the  evidence  upon  which  the  trial  court  acted  in  ad- 
mitting the  opinion  of  said  witoesses  as  to  whether  the  goods  shipped 
were  properly  loaded  and  the  cause  of  the  damage  thereto,  is  not  saved 
and  placed  before  this  court,  either  in  said  bill  of  exceptions  or  other- 
wise. Without  such  evidence  this  court  can  not  intelligently  review  the 
action  of  the  lower  court  and  will  not  assume  to  do  so.  Whether  the 
witness  has  qualified  himself  to  testify  as  an  expert  upon  any  subject  of 
inquiry,  is  a  question  for  the  determination  of  the  trial  court  and  its 
action  will  not  be  reviewed  by  an  Appellate  Court  unless  a  gross  abuse 
of  its  discretion  is  made  to  appear.  Such  an  abuse  of  discretion  can 
not  be  made  to  appear  on  appeal  unless,  practically  all  the  evidence 
upon  which  the  trial  court's  action  was  based,  is  shown  by  the  record, 
"either  in  the  bill  of  exceptions  or  in  some  other  proper  manner." 
In  the  case  of  Hardin  v.  Sparks,  70  Texas,  433,  the  appellant  insisted 
that  a  witness,  which  had  been  allowed  to  testify  as  an  expert  had  not 
shown  himself  qualified  to  express  the  opinion,  and  the  court  said: 
"The  presumption,  in  the  absence  of  a  statement  to  the  contrary  in  the 
bill  of  exceptions,  is,  that  the  court  satisfied  himself  by  proper  inquiry 
as  to  the  competency  of  the  witness  to  testify  as  an  expert,  and  the  mere 
statement  that  the  objection  was  on  the  ground  that  the  witness  had  not 
shown  himself  qualified  is  not  enough  to  rebut  the  presumption.  A 
party  who  seeks  to  raise  such  a  question  should  show  in  the  bill  of 
exceptions,  or  in  some  proper  way,  what  examination,  or  that  no 
examination,  was  made  to  test  the  witness  as  an  expert.''  So,  too,  is 
the  qualification  of  a  non-expert  witness,  that  is,  whether  he  has 
"suflBciently  observed  and  considered  the  particular  matter  under  con- 
sideration to  qualify  him  to  form  and  express  an  opinion  thereon,  a 
question  for  the  trial  court's  decision,  and  its  action  subject  to  review 
only  when  an  abuse  of  the  discretion  is  shown."  In  the  case  of  Texas 
&  St.  Louis  Ry.  Co.  v.  Kirby,  44  Ark.,  103,  it  is  said :  "Whether  a 
witness  had  such  knowledge  of  the  facts  as  to  make  his  opinion  of  value, 
is,  in  a  great  measure,  at  the  discretion  of  the  circuit  judge."  And  in 
the  case  of  Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Daniel,  9  Texas  Civ.  App., 
257,  it  is  said:    "One  who  has  had  special  opportunities  for  informing 
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himself  as  to  a  knowledge  of  facts  upon  which  can  be  predicated  a 
reasonable  opinion,  may,  when  the  trial  court  is  satisfied  with  his 
means  of  knowledge,  express  that  opinion,  which  may  be  weighed  by  the 
jury,  and  whether  the  witness  had  qualified  himself  to  testify  as  to  the 
particular  matter  is  a  question  to  be  determined  by  the  trial  court,  and 
its  action  will  not  be  reviewed  unless  a  gross  abuse  of  its  discretion  la 
made  to  appear,''  citing  Montana  Ry.  v.  Warren,  137  U.  S.,  348;  Still- 
well  &  Bierce  Manufacturing  Co.  v.  Phelps,  130  U.  S.,  620.  The 
record  before  us  shows  no  such  abuse  of  the  trial  court's  discretion  in 
respect  to  the  matters  discussed  as  would  authorize  this  court  to  disturb 
its  judgment.  The  point  made  in  argument  that  the  witness  Harding 
stated  that  he  "did  not  see  the  shipment  in  the  car"  should  not,  in  our 
opinion,  in  view  of  all  the  evidence,  lead  to  a  conclusion  different  from 
that  reached.  This  seems  to  be  an  isolated  statement  of  the  witness  and 
inconsistent  with  his  other  testimony  and  the  testimony  of  the  other 
witnesses.  Appellee  Warner  testified:  "I  had  the  shipment,  before 
unloaded,  carefully  examined  by  a  Mr.  Chalfant,  a  practical  printer  of 
Springfield,  Mo. ;  by  H.  S.  Jewell,  a  publisher,  and  by  George  Harding, 
a  practical  printer,  also  of  Springfield."  Harding  himself  testified: 
"It  was  my  judgment  from  the  general  appearance  of  the  shipment 
after  the  seal  was  broken  that  the  damaged  condition  of  the  shipment 
was  due  to  the  improper  storing  or  packing  of _  the  goods  in  said  car," 
etc.  We  think,  in  view  of  the  state  of  the  record,  it  must  be  assumed 
that,  notwithstanding  the  statement  referred  to,  the  witness  Harding, 
upon  the  whole,  recited  such  facts  upon  which  his  opinion  was  based 
as  satisfied  the  trial  court  of  his  competency.  Besides,  if  it  be  conceded 
that  all  the  evidence  upon  which  the  trial  court  acted  in  admitting  the 
opinions  of  the  witnesses,  was  preserved  and  incorporated  in  the  trans- 
cript sent  to  this  court,  and  the  question,  as  to  whether  the  opinions 
were  properly  admitted,  pre^nted  for  adjudication  here,  then  we  think 
it  clear  that  the  witnesses  Warner  and  Clements  recited  suflBcient  facts 
upon  which  their  opinions  were  based  as  to  render,  under  the  decisions 
of  this  State,  such  opinions  admissible.  If  correct  in  this,  we  think 
it  follows  that  the  opinion  expressed  by  the  witness  Harding,  is  in 
harmony  with  their  testimony  and  in  fact  with  all  the  evidence  adduced 
upon  the  subject,  is  merely  cumulative  thereof,  and  resulted  in  no  harm 
to  appellant.  (Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Dunman,  85  Texas,  176; 
Missouri  Pac.  Rv.  Co.  v.  Jarrard,  65  Texas,  566;  Ethridge  v.  San  An- 
tonio &  A.  P.  Ry.  Co.,  39  S.  W.  Rep.,  204;  Gulf,  C.  &  S.  P.  Ry.  Co.  v. 
John,  9  Texas  Civ.  App.,  345.)  Aside,  however,  from  the  foregoing 
treatment  of  the  questions,  we  are  inclined  to  think  that  the  testimony 
was  admissible  because  the  same  was  the  statement  of  facts  and  not 
merely  an  opinion  of  the  witnesses.  (Texas  Central  Ry.  Co.  v.  Lyons, 
34  S.  W.  Rep.,  362;  McCray  v.  Galveston,  H.  &  S.  A.  Ry.  Co.,  89 
Texas,  173;  Gulf,  C.  &  S.  P.  Ry.  Co.  v.  Richards,  83  Texas,  206.) 

The  court  charged  the  jury  to  the  effect  that  "if  appellant  in  re- 
loading the  shipment  of  goods  at  Sherman,  upon  the  Prisco  car,  did 
not  exercise  ordinary  care  to  properly  reload  and  pack  said  goods,  and 
such  failure  was  the  direct  and  proximate  cause  of  the  goods  being 
damaged  while  in  transit  from  Sherman  to  Springfield,  Mo.,  to  find  in 
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favor  of  the  defendant,  St.  Louis  &  San  Francisco  Railway  Company, 
over  against  appellant  such  damages  as  occurred  between  said  points." 

It  is  contended  in  effect  that  this  charge  is  erroneous  in  that  (1) 
it  made  appellant  liable  for  all  the  damage  occurring  between  Sherman, 
Texas,  and  Springfield,  Missouri,  if  the  jury  believed  appellant  was 
guilty  of  negligence  in  reloading  the  goods  at  Sherman,  whereas  the 
jury  may  have  believed  appellant  guilty  of  such  negligence  and  yet 
may  not  have  believed  the  same  caused  all  of  the  damage;  (2)  that 
the  St.  Louis  &  San  Francisco  Railroad  was  the  final  carrier  and  the 
one  on  whose  road  the  damage  to  the  goods  was  first  discovered,  and 
the  evidence  was  insufficient  to  remove  the  presumption  of  law  that  the 
entire  damage  occurred  while  said  goods  were  in  its  possession  and 
through  its  negligence.  To  this  contention  we  do  not  agree.  In 
addition  to  the  paragraph  complained  of  by  appellant,  the  court  in- 
structed the  jury  as  follows:  "If  you  believe  irom  the  evidence  that 
defendant  Texas  &  Pacific  Railway  Company  did  exercise  ordinary  care 
to  properly  reload  and  pack  the  goods  on  the  car  at  Sherman,  Texas, 
.then  you  will  not  find  against  said  defendant  anything  for  damages  to 
said  goods,  if  any,  occurring  between  Sherman  and  Springfield,  Mo., 
and  if  you  believe  from  the  evidence  that  the  alleged  lost  goods  were  not 
lost  between  Wills  Point  and  Sherman  you  will  not  find  anything  for 
lost  goods  over  against  the  Texas  &  Pacific  Railway  Company.  If  you 
find  for  the  plaintiff  and  also  find  from  the  evidence  that  a  part  of  the 
damage  occurred  on  each  of  the  defendant  company  railroads,  you  will 
find  for  the  plaintiff  against  each  defendant  the  damages  that  occurred 
on  its  line,  without  the  fault  of  the  other,  if  any.  If  you  find  all  the 
damages  occurred  upon  one  line  or  the  other  you  will  find  for  plaintiff 
against  such  defendant.*' 

AVTien  considered  as  a  whole,  as  must  be  done,  the  court's  charge 
fairly  and  correctly  presented  the  law  applicable  to  the  facts.  The 
evidence  was  sufficient  -to  rebut  any  presumption  of  liability  on  the 
part  of  the  St.  Louis  &  San  Francisco  Railroad  Company,  and  justified 
the  jury's  conclusion  as  manifested  by  their  verdict,  that  the  damage 
to  appellee's  property  was  the  proximate  result  of  the  negligence  of 
appellant  while  the  same  was  in  transit  from  Wills  Point  to  Sherman, 
or,  the  failure  on  its  part  to  exercise  that  degree  of  care  and  caution 
that  a  person  of  ordinary  prudence  would  have  exercised  under  the 
same  circumstances  in  transferring  and  reloading  said  property  at 
Sherman,  Texas. 

Finding  no  reversible  error  in  the  record,  the  judgment  of  the  court 
below  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 
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C.  S.  King  v.  Monitor  Drill  Company. 

Decided  March   12,   1906. 

1. — ^Foreign  Corporation — ^Permit — Pleading. 

Where  there  is  nothing  in  the  petition  filed  by  a  foreign  corporation  from 
which  it  can  be  inferred  that  it  is  engaged  in  business  in  this  State,  or  that 
the  transaction  out  of  which  the  cause  of  action  arose  took  place  here,  it  ia 
unnecessary  for  such  petition  to  show  that  the  plaintiff  has  a  permit  to  do 
business  in  this  State.     Articles  745  and  746,  Revised  Statutes,  construed. 

2. — Judgment — ^Pleading — ^Evidence. 

The  original  petition  alleged  tnat  the  note  sued  on  was  executed  by  a  part- 
nership composed  of  K.  and  Q.,  and  sought  recovery  thereon  against  the  firm. 
When  the  case  was  called  for  trial  plaintiff  dismissed  as  to  G.  and  took  leave 
to  amend  its  petition  by  interlining  an  allegation  that  the  note  was  executed 
by  defendant  K.  This  interlineation  was  not  in  fact  made'  until  several  days 
after  judgment  was  rendered.  No  proof  was  offered  except  the  note.  Judg- 
ment was  rendered  against  K.  alone.  Held,  the  judgment  was  not  warranted 
by  the  pleading  or  the  evidence. 

Error  .from  the  District  Court  of  Jefferson  County.     Tried  below" 
before  Hon.  A.  T.  Watts. 

0.  P.  Dougherty,  for  plaintiff  in  error. — A  petition  filed  by  a  foreign 
corporation  in  a  court  of  this  State  upon  a  cause  of  action  against  a 
resident  of  the  State  which  does  not  allege  that  it  had  a  permit  to  do 
business  in  the  State  at  the  time  the  contract  was  made  and  fails  to 
allege  any  fact  that  would  prevent  the  operation  of  the  State  statute 
affecting  foreign  corporations  is  bad  on  general  demurrer  and  does  not 
lay  the  foundation  for  a  judgment  and  a  judgment  rendered  upon  such 
a  pleading  can  not  stand,  although  it  was  not  challenged  by  demurrer  in 
the  lower  court.  Taber  v.  Interstate  B.  &  L.  Assn.,  91 'Texas,  94; 
Peters  v.  Anheuser-Busch  Brewing  Assn.,  55  S.,W.  Eep.,  516;  Southern 
B.  &  L.  Assn.  V.  Skinner,  42  S.  W.  Hep.,  320 ;  Alamo  Fire  Ins.  Co.  v. 
Davis,  45  S.  W.  Rep.,  604. 

When  a  suit  is  founded  upon  a  promissory  note  in  writing  or  other 
written  instrument  charged  to  have  been  executed  by  the  defendant  or 
by  his  authority,  proof  of  the  execution  of  such  an  instrument  is  not 
necessary,  unless  the  execution  of  such  an  instrument  is  denied  under 
oath,  but  where  the  execution  of  the  instrument  declared  on  is  denied 
under  oath,  the  common  law  rule  prevails  and  the  execution  of  the 
instrument  must  be  proven  as  at  common  law.  Brashear  v.  Martin,  25 
Texas,  202;  Houston  &  T.  C.  Ry.  Co.  v.  Chandler,  51  Texas,  416; 
City  of  Tyler  v.  Adams,  62  S.  W.  Hep.,  119. 

A  partnership  is  not  a  legal  entity  and  must  sue  and  be  sued  by  its 
members  and  where  a  suit  is  instituted  against  a  partnership  on  a 
promissory  note  alleged  to  have  been  executed  by  the  partnership  and  a 
judgment  against  the  partnership  is  prayed  for,  a  dismissal  of  the  suit 
as  to  one  of  the  partners  operates  as  a  dismissal  of  the  suit  as  to  the 
partnership;  and  a  judgment  rendered  against  one  of  the  alleged 
partners  individually  for  the  amount  of  such  note  in  unauthorized  and 
such  a  judgment  is  without  pleading  to  support  it.  Frank  v.  Tatum, 
87  Texas,  204 ;  Adkins  v.  Arthur,  Stone  &  Co.,  33  Texas,  431 ;  Storm 
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V.  Roberts  &  Warren,  7  N.  W.  Rep.,  124;  Weinreich  v.  Johnson,  78 
California,  254. 

Article  1188  of  the  Revised  Civil  Statutes  provides  that:  "All 
amendments  of  pleadings,  pleas  and  pleas  of  intervention  must,  when 
court  is  in  session,  be  filed  under  leave  of  the  court,  upon  such  terms 
as  the  court  may  prescribe,  before  the  parties  announce  ready  for 
trial,  and  not  thereafter  f  and  for  the  court  to  permit  a  pleading  to  be 
amended  so  as  to  set  up  a  new  cause  of  action  after  a  judgment  has  been 
actually  rendered  in  a  case  is  reversible  error. 

Molette  &  WilJeerson,  defendant  in  error. — A  petition  filed  by  a  for- 
eign corporation  in  a  court  of  this  State  upon  a  cause  of  action  against 
a  resident  of  this  State  that  shows  that  it  is  not  doing  business  in  this 
State  does  not  have  to  allege  that  it  has  complied  with  articles  745-746 
of  Revised  Statutes,  page  93,  and  the  failing  to  so  allege  is  not  bad  on 
general  demurrer,  as  the  law  only  applies  to  corporations  who  are  main- 
taining an  office  or  doing  business  in  this  State.  Miller  &  Co.  v.  Good- 
man, 91  Texas,  41 ;  Pasteur  Vaccine  Co.  v.  Burkey,  22  Texas  Civ.  App., 
233  to  254;  Gale  Mfg.  Co.  v.  Pinkelstein,  22  Texas  Civ.  App.,  242. 

The  court  did  not  err  in  rendering  judgment  against  the  defendant 
C.  S.  King,  because  the  amended  petition  did  not  allege  a  cause  of 
action  against  the  partnership,  but  against  the  defendant  C.  S.  King 
individually,  and  there  was  no  denial  of  the  execution  of  the  note 
charged  to  have  been  executed  and  delivered  by  the  defendant  C.  S. 
King.    Avery  v.  Popper,  34  S.  W.  Rep.,  325. 

The  plaintiff  dismissed  as  to  the  defendant  R.  E.  Gordon,  which 
operated  as  a  dismissal  of  the  partnership  and  the  amended  petition  of 
the  plaintiff  directly  charged  defendant  C.  S.  King  with  the  execution 
and  delivery  of  the  promissory  note  and  it  was  not  error  to  render  judg- 
ment against  plaintiff  in  error.  Glasscock  v.  Price,  47  S.  W.  Rep., 
965;  Frank  v.  Tatum,  87  Texas,  204. 

Article  1188  of  the  Revised  Statutes,  page  95,  provides  for  the 
manner  in  which  pleadings  may  be  amended,  and  it  is  within  the 
discretion  of  the  court  to  allow  an  amendment  upon  the  trial  of  a  case, 
and  when  the  manner  of  amendment  prescribed  by  the  court  has  been 
followed,  it  is  not  error  to  overrule  a  motion  for  a  new  trial,  and  in 
refusing  to  set  aside  the  judgment  rendered.  Texas  &  N.  0.  Ry.  Co. 
V.  Goldburg,  68  Texas,  685;  Radam  v.  Capital  Microbe  Destroyer,  81 
Texas,  122 ;  Massie  v.  Meeks,  28  S.  W.  Rep.,  44. 

PLEASANTS,  Associate  Justice. — This  suit  was  brought  by  de- 
fendant in  error  to  recover  upon  a  promissory  note  for  the  sum  of 
$1,399.65  which  purports  to  have  been  executed  by  C.  S.  King  &  Co. 
The  original  petition  alleged  that  the  note  was  executed  and  delivered 
by  C.  S.  King  &  Co.,  a  partnership  composed  of  C.  S.  King  and  R.  E. 
Gordon. 

To  this  petition  the  defendant  King  filed  an  answer  consisting  of 
general  and  special  exceptions,  and  general  denial,  and  special  pleas 
denying,  under  oath,  the  alleged  partnership  and  the  execution  by  it 
of  the  note. 

Vol.  XLII.  Civil— 19. 
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The  defendant  Gordon  answered  by  general  demurrer  and  general 
denial. 

The  trial  of  the  cause  resulted  in  a  judgment  in  favor  of  plaintiff 
against  the  defendant  King  for  the  amount  of  the  note  with  interest 
and  attorney's  fees. 

The  judgment  in  full,  as  entered  upon  the  minutes  of  the  court,  is  as 
follows : 

"On  this,  the  9th  day  of  June,  1904,  came  on  to  be  heard  the  above 
styled  cause  upon  the  day  set  for  its  trial  and  came  the  plaintiff  by  its 
attorneys,  Molette  &  Wilkerson,  and  the  defendant,  R.  E.  Gordon,  by 
his  attorneys,  Greer  &  Minor,  but  the  defendant,  C.  S.  King,  though 
having  filed  an  answer,  came  not.  After  hearing  the  argument  of 
counsel,  it  is  considered,  adjudged  and  decreed  by  the  court  that  the 
general  and  special  exceptions  of  the  defendant  C.  S.  King  be  and  the 
same  are  hereby  overruled.  It  is  considered  that  the  plaintiff  be  allowed 
to  amend  its  original  petition  by  interlining.  It  being  made  to  appear 
by  counsel  for  the  plaintiff  that  there  is  on  file  an  answer  under  oath, 
denying  the  existence  of  a  partnership  composed  of  C.  S.  King  and  R. 
E.  Gordon,  and  the  said  R.  E.  Gordon  being  present  in  court  by  his 
attorneys,  Greer  &  Minor,  and  denying  that  he  is  or  was  a  member  of 
the  firm  of  C.  S.  King  &  Co.,  therefore,  upon  motion  of  the  plaintiff 
it  is  considered,  adjudged  and  decreed  that  as  the  said  R.  E.  Gordon  is 
also  made  to  appear  by  the  record  as  a  nonresident  of  the  State  of  Texas 
against  whom  a  personal  judgment  can  not  be  obtained,  that  the  plain- 
tiff be  and  is  hereby  allowed  to  discontinue  its  case  against  the  said 
R.  E.  Gordon,  and  he  is  hereby  ordered  to  go  hence  without  his  costs. 

"It  further  appearing  to  the  court  that  the  cause  of  action  is  founded 
upon  a  promissory  note  alleged  to  have  been  executed  and  delivered  by 
the  defendant  C.S.  King  to  the  plaintiff  on  June  1,  1903,  due  and 
payable  with  ten  percent  attorney's  fees  and  eight  percent  interest  after 
maturity  on  January  1,  1904,  the  court,  after  hearing  the  evidence,  is 
of  the  opinion  that  the  plaintiff  ought  to  recover  of  the  defendant  C.  S. 
King  his  damages  in  the  premises. 

"It  is  therefore  considered,  adjudged  and  decreed  by  the  court  that 
the  plaintiff  Monitor  Drill  Company  do  have  and  recover  of  the  de- 
fendant C.  S.  King  the  sum  of  fifteen  hundred  and  ninety-three  and 
90/100  dollars  with  eight  percent  interest  from  this  date,  together 
with  its  costs,  for  which  let  execution  issue.*' 

It  was  shown  by  the  testimony  of  counsel  for  plaintiff,  on  the  hearing 
of  the  motion  for  a  new  trial  filed  by  the  defendant  King,  that  said 
defendant  was  not  present  in  person  and  was  not  represented  by  at- 
torney on  the  trial  of  the  case,  and  that  at  the  time  the  judgment  was 
rendered  there  had  been  no  amendment  of  the  original  petition.  On 
the  day  the  judgment  was  entered,  which  was  several  days  after  its 
rendition,  plaintiff's  attorney  amended  the  petition  by  interlining  an 
allegation  charging  that  the  note  was  executed  by  the  defendant  King. 
It  was  further  shown  that  there  was  no  evidence  offered  on  the  trial 
showing  the  execution  of  the  note  by  the  alleged  partnership,  or  either 
of  the  individual  defendants. 

The  first  assignment  of  error  is  as  follows : 

"The  court  erred  in  rendering  judgment  for  plaintiff  in  this  cause. 
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for  the  reason  that  it  appears  from  plaintiff's  petition  that  it  is  a 
foreign  corporation,  being  incorporated  and  existing  under  the  laws 
of  the  State  of  Minnesota,  and  it  was  not  pleaded  and  proven  that 
plaintiff  had  a  permit  authorizing  it  to  do  business  in  Texas  at  the 
time  the  contract  was  made  upon  which  the  suit  was  brought;  and  for 
the  further  reason  that  it  was  not  alleged  and  proven  that  the  note 
upon  which  this  suit  was  brought  arose  out  of  an  interstate  transaction ; 
and  for  the  further  reason  that  there  is  no  allegation  and  proof  that 
plaintiff  was  authorized  to  maintain  its  suit  in  the  courts  of  the  State 
of  Texas/' 

While  the  petition  alleges  that  the  plaintiff  is  a  corporation  organized 
under  the  laws  of  the  State  of  Minnesota,  and  does  not  allege  that  it 
has  a  permit  to  do  business  in  this  State,  nor  that  the  transaction,  out 
of  which  the  cause  of  action  arose,  was  one  protected  by  the  interstate 
commerce  clause  of  the  Federal  Constitution,  there  is  no  allegation  from 
which  it  can  be  inferred  that  plaintiff  was  doing  business,  or  that  the 
transaction  out  of  which  the  cause  of  action  arose  took  place  in  this 
State.    It  is  not  even  alleged  where  the  note  sued  on  was  executed. 

We  think  it  clear  that  article  746  of  the  Revised  Statutes  only  applies 
to  foreign  corporations  that  are  doing  business  in  this  State,  and  when, 
as  in  this  case,  there  is  nothing  in  the  petition  filed  by  a  foreign  corpora- 
tion from  which  it  can  be  inferred  that  it  is  engaged  in  business  in  this 
State,  or  that  the  transaction  out  of  which  the  cause  of  action  arose 
took  place  here,  it  is  unnecessary  for  such  petition  to  show  that  the 
plaintiff  has  a  permit  to  do  business  in  this  State. 

Article  745  requires  foreign  corporations  that  are  desirous  of  trans- 
acting or  soliciting  business,  or  establishing  a  general  or  special  office 
in  this  State,  to  obtain  a  permit  from  the  Secretary  of  State  to  do 
business  in  this  State,  and  the  inhibition  contained  in  article  746 
applies  only  to  corporations  that  have  disregarded  the  provisions  of 
article  745,  and  unless  a  foreign  corporation  is  transacting  or  soliciting 
business  in  this  State,  or  has  an  office  here,  it  is  not  required  under 
these  articles  to  have  a  permit  to  do  business  to  enable  it  to  sue  in  our 
courts.     (Miller  v.  Goodman,  91  Texas,  41.) 

The  remaining  assignments  assail  the  judgment  on  the  ground  sub- 
stantially that  there  was.  neither  pleading  nor  evidence  to  support  it. 
We  think  these  assignments  should  be  sustained.  At  the  time  the 
judgment  was  rendered  there  was  no  pleading  in  the  case  charging 
appellant  with  the  execution  of  the  note  in  his  individual  capacity. 
The  original  petition  alleged  that  it  was  executed  by  the  partnership 
composed  of  appellant  and  Gordon,  and  sought  recovery  thereon  against 
the  firm.  A  partnership  can  only  be  brought  into  court  by  suit  against 
its  members,  and  when  plaintiff  dismissed  its  suit  against  Gordon  it 
thereby  abandoned  its  cause  of  action  against  the  partnership.  While 
it  is  only  necessary  for  one  member  of  a  firm  to  be  served  with  citation 
to  bring  the  firm  iuto  court,  the  suit  must  be  against  all  of  the  members. 
(Frank  v.  Tatum,  87  Texas,  204.) 

When  the  suit  against  the  partnership  was  dismissed  appellant  was 
left  to  answer  individually  to  plaintiff's  demand,  and  if,  under  the 
pleadings  as  they  then  stood,  plaintiff  had  introduced  proof  to  establish 
appellant's  liability  on  the  cause  of  action  set  up  by  the  petition,  the 
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latter  would  have  no  cause  for  complaint.  The  undisputed  evidence 
shows  that  no  proof  was  offered  except  the  note  which  purports  to  have 
been  executed  by  the  firm  and  is  alleged  to  have  been  so  executed  in  the 
petition.  We  think  it  clear  that  this  evidence  was  insufficient  to  support 
a  judgment  finding  that  the  note  was  executed  by  appellant.  He  had 
not  been  charged  with  the  execution  of  the  note  individually,  and  there- 
fore it  was  necessary  for  the  plaintiff  to  show  either  its  execution  by 
him,  or  other  facts  which  would  render  him  liable  thereon  to  entitle 
it  to  judgment  against  him.  The  allegation  made  in  the  petition  after 
the  rendition  of  the  judgment  can  be  given  no  effect.  Appellant  had 
no  opportunity  to  answer  the  allegation  charging  him  witii  the  execu- 
tion of  the  note,  and  the  amendment  interlined  in  the  petition  after  the 
judgment  can  not  be  looked  to  for  the  purpose  of  supplying  deficiencies 
in  the  evidence  under  the  pleadings  as  they  stood  at  the  time  the  judg- 
ment was  rendered. 

We  are  of  the  opinion  that  the  judgment  of  the  court  below  should 
be  reversed  and  the  cause  remanded,  and  it  has  been  so  ordered. 

Reversed  and  rema/nded. 


3.  E.  NiDAY,  Guardian,  et  al.  v.  J.  B.  Cochran. 

Decided  March  12,  1906. 

1. — ^Taz  Suit— Toredosure — ^Deed — ^Limitation. 

On  the  theory  that  a  life  tenant  of  an  undivided  interest  in  certain  lots 
was  the  sole  owner  of  the  property  suit  was  brought  by  the  city  of  Houston 
against  her  alone  for  taxes  due  on  said  lots  and  for  foreclosure  of  tax  lien. 
The  lien  was  foreclosed  as  against  her  upon  the  entire  premises,  and  the  deed 
on  its  face  purported  to  pass  title  to  the  entire  property.  Held,  the  deed  was 
sufficient  to  support  the  plea  of  limitation  of  five  years. 

8. — Limitation  of  Five  Years — ^Possesflion. 

To  support  the  five  years'  statute,  of  limitation  the  possession  must  be 
fair  and  open  and  continuous;  the  mere  fencing  of  land  or  erecting  other  im- 
provements thereon  will  not  constitute  such  possession  if  unaccompanied  by 
actual  occupancy  or  open  use. 

ON    MOTION   FOB   BEHEABING. 

8. — Tenants  in  Common — ^Kntnal  Obligations. 

It  is  generally  true  that  a  tenant  lu  common  can  not  purchase  an  out- 
standing title  or  encumbrance  and  refuse  to  permit  his  cotenant  to  share  in 
the  benefit  by  bearing  his  share  of  the  burden.  But  the  rule  has  important 
modifications.  In  this  State  it  is  the  rule  that  the  mutual  obligation  between 
cotenants  to  protect  the  common  title  and  share  the  burden  arises  only  where 
the  parties  have  acquired  the  property  by  the  same  instrument  or  act  of  the 
parties  or  of  the  law,  or  where  there  in  fact  exists  between  the  cotenants  a 
relation  of  mutual  trust  and  confidence. 

Appeal  from  the  District  Court  of  Harris  County.  Tried  below 
before  Hon.  Norman  Q.  Kittrell. 

J.  E.  Niday  and  C.  L.  Bradley,  for  appellant. — ^The  possession  of  a 
co-tenant  will  be  presumed  to  be  in  right  of  the  common  title,  and  in 
order  to  aflfect  the  co-tenant  with  adverse  holding  notice  of  such  fact 
must  be  brought  home  to  him ;  whatever  must  be  shown  in  establishing 
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an  ouster  and  an  adverse  right  by  limitation  must  be  proved  by  the 
tenant  in  common  asserting  such  facts.  Moody  v.  Butler,  63  Texas, 
210;  Phillipson  v.  Flynn,  83  Texas,  583;  Newcomb  v.  Cox,  66  S.  W. 
Rep.,  338;  Wood  on  Limitations,  sec.  266;  Acklin  v.  Paschal,  48 
Texas,  177. 

To  be  adverse,  the  possession  must  amount  to  disseizin  of  the  owner, 
commence  and  continue  under  a  claim  inconsistent  with  and  hostile  to 
the  claim  of  the  owner,  and  be  fair  and  open,  as  the  statute  was  not 
made  to  serve  the  purpose  of  artifice  or  trick.  Bracken  v.  Jones,  63 
Texas,  186 ;  Craig  v.  Cartwright,  65  Texas,  421 ;  Satterwhite  v.  Bosser, 
61  Texas,  170;  Mhoon  v.  Cain,  77  Texas,  316. 

Tharp  &  Whitehead,  for  appellee. — ^The  court  committed  no  error 
by  its  peremptory  instruction  to  the  jury  to  find  for  plaintiff,  because 
plaintiff  claimed  the  lands  in  controversy  under  a  duly  registered  deed, 
perfect  in  all  its  parts,  and  had  peaceable  and  adverse  possession,  culti- 
vating, using,  and  enjoying  the  same,  and  paid  all  taxes  due  thereon 
for  the  full  period  of  five  years  next  before  his  possession  was  disturbed 
by  Lillian  Mellott,  who  had  no  interest  in  the  property,  and  before  the 
filing  of  this  suit.    Which  evidence  was  undisputed  by  the  defendants. 

Ewing  £  Ring,  for  appellee,  on  motion  for  rehearing,  cited:  Field- 
ing V.  White,  32  S.  W.  Rep.,  1054 ;  17  Am.  and  Eng.  Encv.  of  Law, 
675  and  678  (2d  ed.) ;  Wells  v.  Heddenberg,  11  Texas  Civ.  App.,  3,  10; 
17  Am.  and  Eng.  Ency.  of  Law,  683-684  (2d  ed.) ;  Houston  &  T.  C. 
Rv.  Co.  V.  Strycharski,  92  Texas,  9 ;  Rev.  Stats.,  art.  1027 ;  Arnold  v. 
Ellis,  48  S.  W.  Rep.,  883-888;  17  Am.  and  Eng.  Ency.  of  Law,  679 
(2d  ed.) ;  Mayes  v.  Manning,  73  Texas,  43-46;  Church  v.  Waggoner, 
78  Texas,  200,  203;  Cryer  v.  Andrews,  11  Texas,  170,  181;  Puckett  v. 
McDaniel,  8  Texas  Civ.  App.,  630;  id.,  93  Texas,  693;  De  Leon  v. 
McMurray,  5  Texas  Civ.  App.,  286 ;  Avery  v.  Popper  &  Bro.,  92  Texas, 
337. 

GILL,  Chief  Justice. — This  suit  was  brought  on  January  16,  1904, 
by  J.  B.  Cochran  in  the  form  of  an  action  of  trespass  to  try  title  to 
recover  from  Alma  and  Lillian  Mellott  the  title  and  possession  of  lot 
No.  4  and  part  of  lot  N"o.  11,  of  block  6,  of  the  Hardcastle  addition  to  « 
the  city  of  Houston.  Among  other  things  plaintiff  specially  averred  in 
himself  title  by  limitation  of  three  and  five  years. 

J.  E.  ITiday  having  been  duly  appointed  guardian  ad  litem  for  the 
minor  defendant.  Alma  Mellott,  answered  pleading  not  guilty  and  the 
ten  year  statute  of  limitation. 

The  Reynolds  Lumber  Company,  which  was  also  made  a  defendant, 
pleaded  not  guilty.  Other  parties  made  defendants  were  dismissed  on 
their  disclaimer. 

The  court,  after  hearing  the  evidence,  instructed  a  verdict  in  favor 
of  Cochran  against  Alma  Mellott  and  the  lumber  company,  and  from  a 
judgment  thereon  the  minor,  through  her  guardian  ad  litem,  and  the 
lumber  company  have  appealed. 

The  facts  are  as  follows :  Jesse  Shackelford  was  shown  to  be  common 
source.    His  first  wife  was  named  Rosa  and  by  that  marrige  he  had  two 
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children^  Delia  and  Tom.  Delia  is  now  E.  B.  Sims  and  is  the  wife  of 
Frank  Sims.  Tom  died  after. his  father  married  a  second  time  and 
subsequent  also  to  the  death  of  his  father.  Maria  Shackelford,  the 
second  wife  and  widow  of  Jesse  Shackelford,  is  still  alive.  Jesse  ac- 
quired the  property  during  his  marriage  with  his  first  wife,  hence  the 
property  was  the  community  property  of  the  marriage. 

Upon  the  death  of  the  first  wife  her  children,  Tom  and  Delia,  in- 
herited an  undivided  half  interest.  TTpon  the  death  of  Jesse  Shackel- 
ford they  inherited  the  remaining  hall,  subject  to  the  homestead  claim 
of  the  second  wife  and  a  life  estate  in  one-third  of  her  deceased  hus- 
band's interest. 

There  were  no  children  of  the  second  marriage.  Tom  died  intestate, 
leaving  neither  wife  nor  children  surviving  him,  hence  his  sister  in- 
herited his  interest.  As  between  the  widow  of  tfesse  Shackelford  and 
his  sole  surviving  child,  Mrs.  Sims,  the  title  stood  in  the  latter  subject 
to  the  former's  homestead  right  and  life  estate. 

The  property  left  by  Jesse  Shackelford  in  that  block  consisted  of 
lots  4,  6  and  part  of  lot  11.  The  surviving  widow  resided  on  lot  5, 
but  had  all  the  property  in  a  general  enclosure.  Only  lot  4  and  part 
of  lot  11  are  in  controversy  in  this  suit. 

Mrs.  E.  B.  Sims,  joined  by  her  husband,  sold  and  conveyed  to  Lillian 
Mellott  lots  4,  5  and  11  by  deed  dated  February  18,  1899.  Lillian 
Mellott  conveyed  the  same  property  to  Alma  Mellott  by  deed  dated 
March  19,  1901. 

The  city  of  Houston  sued  Maria  Shackelford  for  taxes  on  the  prop- 
erty for  the  year  1896,  amounting  to  $25.69,  and  procured  a  judgment 
against  her  foreclosing  a  tax  lien  on  the  property.  Under  this  judg- 
ment the  right,  title  and  interest  of  Maria  Shackelford  was  sold  by  the 
sheriff  as  under  execution  and  he  duly  executed  a  deed  therefor  to 
J.  B.  Cochran,  the  purchaser.  The  date  of  the  sheriff^s  deed  was 
February  3,  1898,  and  it  was  duly  placed  of  record  the  day  of  its 
date.  Payment  of  State  and  county  taxes  was  shown  to  have  been 
made  by  Cochran  from  that  date  until  the  trial. 

Thereafter  the  city  of  Houston  sued  Maria  Shackelford,  J.  B.  Coch- 
ran and  Frank  Sims  and  his  wife  to  foreclose  a  tax  lien  upon  the 
property  for  taxes  for  years  prior  to  1896.  Judgment  as  prayed  for 
was  rendered  against  the  defendants  therein.  Thereafter  the  property 
was  sold  by  the  sheriff  as  under  execution  and  Cochran  became  the 
purchaser.     The  sheriff's  deed  to  him  being  dated  April  6,  1899, 

Cochran  testified  that  upon  his  first  purchase  at  tax  sale  he  went 
to  Maria  Shackelford,  who  was  living  on  lot  5  of  the  property,  the 
other  being  under  fence  in  connection  therewith,  and  told  her  of  his 
purchase.  That  she  turned  lots  4  and  11  over  to  him  in  this  way:  "She 
said,  *there  they  are,  take  charge  of  them,'  and  I  said,  *I  have  got  them,* 
and  that  was  all  the  possession  I  had.''  Thereafter  he  had  lots  4  and 
11  fenced  off  from  lot  5  by  running  a  cross  fence,  and  in  1902  he  put 
a  tenant  on  the  lots. 

As  appellees  in  their  brief  do  not  claim  that  they  can  hold  by  limita- 
tion under  Maria  Shackelford's  possession,  we  do  not  find  it  necessary 
to  notice  the  assignments  addressed  to  that  feature  of  the  case. 

The  court  also  recognized  the  fact  that  Maria,  the  life  tenant  of  an  un- 
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divided  interest,  could  not  under  the  facts  of  this  case  hold  adversely 
to  the  remaindermen  or  co-tenants  for  herself  or  any  other,  but  pro- 
ceeded on  the  theory  that  the  first  tax  deed  executed  in  pursuance  of  the 
judgment  and  foreclosure,  in  which  she  was  sole  defendant,  was  suflRci- 
ent  in  connection  with  the  other  facts  to  support  limitation  of  five  years. 

While  as  a  matter  of  fact  the  tax  deed  conveyed  only  the  interest  of 
Maria  Shackelford,  yet  the  suit  was  brought  by  the  city  on  the  theory 
that  the  property  was  hers.  The  lien  was  foreclosed"  as  against  her 
upon  the  entire  premises.  The  deed,  though  using  the  quit  claim 
terms  of  "right,  title  and  interest,*'  on  its  face  purported  to  pass  the 
entire  property.  We  are  inclined  to  think,  therefore,  the  court  was 
right  in  holding  that  the  deed  would  support  the  plea. 

But  we  think  the  court  was  wholly  wrong  in  concluding  that  the 
evidence  even  presented  the  issue  of  suflBcient  possession  to  support  the 
plea.  The  proof  is  undisputed  upon  the  point  and  shows  that  the  only 
possession  for  the  first  two  years  after  the  date  of  the  first  tax  deed  was 
the  fact  that  the  lots  were  fenced  and  that  Cochran  had  procured  to  be 
built  a  cross  fence  whereby  they  were  fenced  off  from  lot  5.  The 
court's  error  consisted  in  the  holding  that  the  fencing  amounted  to 
possession. 

The  language  of  the  five  year  statute  is  opposed  to  such  a  holding. 
There  must  be  adverse  possession  and  cultivation,  use  or  enjoyment 
in  addition  to  payment  of  taxes  and  a  registered  deed.  The  possession 
must  be  fair  and  open  and  continuous.  The  mere  fencing  of  land  or 
erecting  other  improvements  thereon  will  not  constitute  such  possession 
if  unaccompanied  by  actual  occupancy  or  open  use.  Otherwise  a  man 
might  enter  upon  tibe  vacant  land  of  another,  build  a  small  house  or 
fence  an  acre  and  go  off  and  leave  the  land  wholly  unoccupied  so  that 
the  owner  if  he  saw  the  unauthorized  structures  would  not  be  able  to 
make  inquiry  as  to  the  character  of  the  claim  and  yet  lose  his  land 
unless  he  interrupted  the  holding  by  suit.  He  could  not  oust  the 
supposed  intruder  for  the  intrusion  had  ceased.  The  point  is  decided  in 
Buster  v.  Warren,  10  Texas  Ct.  Rep.,  99. 

Appellee  does  not  seriously  contend  that  by  the  second  tax  deed  he 
procured  any  title.  If  he  acquired  anything  under  the  first  deed  it  was 
a  title  to  an  undivided  interest  equal  to  the  rights  of  Maria  Shackelford 
in  the  property.  It  being  the  duty  of  the  life  tenant  to  pay  the  taxes 
she  could  not,  of  course,  acquire  the  title  by  purchase  at  tax  sale  against 
herself.  Cochran  claiming  under  her  was  a  tenant  in  common  with  the 
appellants,  and  his  payment  of  the  taxes  either  before  or  after  judgment 
would  at  most  give  him  an  equitable  lien  on  the  interests  of  the  co- 
tenants  for  such  taxes  as  he  paid  on  the  part  of  the  property  not  in- 
cluded in  Maria  Sheckelford's  life  estate. 

Because  the  evidence  is  undisputed  on  the  issue  of  limitation  and 
shows  that  Cochran  had  no  such  title,  the  judgment  can  not  stand. 
It  is  therefore  reversed  and  remanded  to  the  trial  court  with  instruc- 
tions to  render  judgment  in  favor  of  appellants  on  the  issue  of  title. 
The  question  of  the  equities  of  Cochran  as  to  taxes  paid  by  him  for  his 
co-tenants  and  the  amount  of  the  fee  of  the  guardian  ad  litem  are 
delegated  to  the  trial  court  for  adjustment. 

Reversed  and  remanded  with  instructions. 
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ON  MOTION  FOR  REHEARING. 

At  a  former  day  of  this  term  the  judgment  in  this  cause  was  reversed 
and  the  cause  remanded  with  instructions  to  the  trial  court  to  render 
judgment  in  favor  of  appellant  on  the  issue  of  title  and  to  adjust  the 
rights  of  the  parties  growing  out  of  the  payment  of  taxes  by  Cochran. 

On  motion  for  rehearing  the  points  are  made  by  appellee  for  the 
first  time: 

Ist.     That  he  never  was  in  fact  a  co-tenant  of  appellant. 

2d.  If  he  was  in  law  and  in  fact,  he  nevertheless  entered  under  a 
hostile  claim,  and  was  therefore  in  a  position  to  purchase  his  co-tenants' 
interest  at  tax  sale  and  preclude  the  latter  from  participating  in  the 
benefits  of  the  purchase. 

3d.  If  the  purchase  was  made  under  circumstances  which  would 
have  permitted  the  co-tenant  to  tender  his  share  of  the  purchase  price 
and  demand  the  right  to  phare  in  the  purchase  it  is  nevertheless  true 
that  such  tender  must  be  made  within  a  reasonable  time,  and  in  this 
ii^stance,  though  several  years  have  elapsed,  there  has  been  no  tender 
of  any  kind. 

4th.  Neither  the  tender  nor  the  right  to  make  it  was  pleaded  by 
appellant,  and  there  was  therefore  no  such  issue  in  the  case. 

Appellee  contends  that  for  all  these  reasons  the  judgment  should  not 
have  been  rendered  here  but,  at  most,  the  cause  should  have  been  re- 
manded generally,  and  that  for  the  last  two  reasons  it  should  have  been 
affirmed. 

The  case  was  tried  in  the  court  below  on  the  theory  that  the  only  issue 
in  the  case  was  title  in  appellee  by  limitation  of  five  years.  A  cursory 
reading  of  the  petition  left  the  impression  that  the  specially  pleaded 
title  by  limitation  was  the  only  title  set  up,  and  the  trial  court  and  the 
parties  apparently  so  construed  it.  The  trial  court  admitted  the  sheriffs 
deed  made  pursuant  to  the  second  tax  judgment  merely  as  a  tax  receipt, 
and  this  without  protest  by  Cochran  either  at  the  time  or  in  the  reply 
brief  here.  All  the  parol  evidence  adduced  was  addressed  to  matters 
affecting  the  issue  of  limitation,  and  it  is  manifest  from  the  record 
that  that  was  the  only  issue  tried.  This  reason  alone  justifies  us  in 
adhering  to  our  conclusion  that  the  judgment  should  be  reversed  as 
counsel  do  not  further  press  the  question  of  limitation.  Inasmuch, 
however,  as  the  points  above  named  are  distinctly  made  in  the  motion 
and  accompanying  argument  and  now  appear  to  be  presented  by  the 
record  we  are  equally  clear  that  we  should  not  have  remanded  with 
instructions. 

It  is  generally  true  that  a  tenant  in  common  can  not  purchase  an 
outstanding  title  or  encumbrance  and  refuse  to  permit  his  co-tenant  to 
share  in  the  benefit  by  bearing  his  share  of  the  burden.  But  the  rule 
has  important  modifications  in  all  jurisdictions. 

If  the  claimants,  though  tenants  in  common  in  fact,  are  yet  asserting 
hostile  claims  against  each  other,  the  rule  that  the  one  may  share  in 
the  result  of  the  other's  efforts  for  the  protection  of  the  common  title 
does  not  apply.  Or  if  the  title  claimed  in  common  is  not  merely  defec- 
tive but  is  a  nullity,  either  may  buy  the  real  title  for  himself  alone. 

If  a  tenant  in  common  buys  at  a  foreclosure  sale  of  the  property 
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under  incumbrance  which  is  a  charge  upon  the  whole,  or  if  he  buys 
an  outstanding  title  in  perfection  or  protection  of  the  common  title,  the 
right  of  the  passive  co-tenant  is  an  equity  which,  in  order  to  ripen  into 
a  fixed  right,  he  must  follow  by  an  offer  within  a  reasonable  time  to 
bear  his  share  of  the  expenses  which  the  active  co-tenant  has  incurred 
for  the  common  protection. 

On  the  other  hand,  if  one  tenant  in  common  discharges  incumbrances, 
or  purchases  claims  which  are  a  charge  upon  the  common  title,  he 
thereby  acquires  an  equitable  lien  upon  the  co-tenant's  interest  to  the 
extent  of  the  co-tenant's  liability. 

But,  in  any  event,  there  must  be  notice  to  the  co-tenant  either  actual 
or  constructive  that  the  purchase  has  been  made  or  the  claim  paid  oflf 
and  that  the  tenant  is  claiming  adverse  rights  thereunder,  before  the 
right  to  contribute  and  diare  is  cut  oflf. 

In  this  State  the  general  rule  is  subject  to  a  fundamental  modifica- 
tion, which  though  apparently  against  the  weight  of  outside  authority, 
seems,  nevertheless,  to  be  firmly  established.  It  is  in  regard  to  the 
facts  out  of  which  this  mutual  obligation  may  grow. 

It  is  the  rule  in  this  State  that  the  mutual  obligation  arises  only 
where  the  parties  have  acquired  the  property  by  the  same  instrument  or 
act  of  the  parties  or  of  the  law.  (Fielding  v.  White,  32  S.  W.  Rep., 
1054,  and  authorities  cited.)  Or  else  when  there  in  fact  exists  between 
the  co-tenants  the  relation  of  mutual  trust  and  confidence. 

It  is  apparent,  in  view  of  the  theory  on  which  the  case  was  tried, 
that  had  the  trial  court  found  against  appellee  on  limitation  he  would 
have  rendered  judgment  awarding  appellee  such  interest  as  he  acquired 
under  the  first  sheriff's  deed  and  a  lien  on  appellants'  interest  for  their 
share  of  the  purchase  price  at  the  second  tax  sale. 

Inasmuch  as  the  validity  of  the  second  tax  deed  was  not  adjudicated 
nor  the  rights  of  the  parties  as  co-tenants  inquired  into  and  determined, 
our  former  order  is  modified  and  the  cause  remanded  generally.  To 
this  extent  the  motion  for  rehearing  is  granted. 

We  do  not  think  the  evidence  presents  the  issue  of  partition  between 
Mrs.  Shackelford  and  the  owners  of  the  fee. 

Reversed  and  remanded  without  instructions. 


John  A.  Caplen  v.  Robert  H.  Cox. 

Decided  March   12,   1906. 

1. — Contract  of  Partnership — False  Kepresentatlons. 

V^^'here  a  person  is  inveigled  bj  the  false  representations  of  another  to 
become  a  partner  with  him,  the  court  will  rescind  the  contract  of  partnership 
at  his  instance,  compel  the  repayment,  with  interest,  of  the  amount  put  into 
the  partnership  and  indemnify  him  against  partnership  debts;  he,  on  the  other 
hand,  to  account  for  whatever  he  may  have  received  since  his  entry  into  the 
concern. 

2. — ^Representations — Scienter. 

One  who  makes  representations  as  to  a  matter  of  fact,  as  distinguished 
from  a  matter  of  opinion,  fa  bound  by  them,  whether  he  had  knowledge  of  the 


298  Texas  Civil  Appeals  Reports,  Vol.  42.  IMarch, 

fact  or  not,  and  will  not  be  heard  to  say  that  the  other  party  should  not  have 
trusted  him. 

3. — ^Evidenoe  of  Value  Without  Objection. 

Where  witnesses  are  allowed  to  testify  as  to  value  without  objection  at  the 
time  that  the  testimony  should  be  confined  to  market  value  it  is  too  late  to  raise 
the  question  after  the  trial. 

4. — ^Additional  Findingi  of  Fact. 

In  the  absence  of  a  request  for  finding  of  other  facts  deemed  material,  an 
assignment  of  error  raising  this  point  will  not  be  sustained. 

Appeal  from  the  District  Court  of  Grimes  County.  Tried  below  be- 
fore Hon.  Gordon  Boone. 

W.  W.  Meachum  and  S.  8.  Hanscom,  for  appellant. — Appellee  having 
failed  to  allege  that  appellant  appropriated  the  stock  of  goods  put  into 
the  partnership,  and  alleged  by  appellee  to  be  of  the  value  of  $2,450.00, 
and  failing  to  allege  how  or  in  what  manner  appellee  was  damaged  by 
reason  of  appellant's  false  and  fraudulent  representations,  and  failing 
to  allege  that  appellee  was  damaged  and  to  what  extent  by  reason  of 
the  difference  between  the  stock,  claimed  by  appellant  to  be  of  the 
value  of  $8,111.00,  and  its  alleged  true  failure,  and  failing  to  allege 
why  and  to  what  extent  appellee  was  damaged,  and  in  what  way  he 
was  damaged  thereby,  and  failing  to  allege  that  but  for  said  alleged 
false  representations  he  would  have  made  money  instead  of  losing  money 
thereby,  and  would  not  have  been  damaged,  or  that  he  could  or  would 
have  obtained  employment  and  to  what  extent  and  at  what  compensa- 
tion, appellant's  general  demurrer  should  have  been  sustained.  Holman 
V.  Criswell,  13  Texas,  38;  Lemmon  v.  Hanley,  28  Texas,  220,  225; 
Read  v.  Chambers,  45  S.  W.  Rep.,  742,  744;  O'Conner  v.  Smith,  84 
Texas,  232 ;  Pox  v.  Elston,  33  S.  W.  Rep.,  749 ;  Am.  &  Eng.  Ency.  of 
Law,  vol.  8,  pp.  632,  634,  635,  636 ;  Encyclopedia  of  Pr.  &  Pldg.,  vol. 
9,  p.  696,  par.  3;  Grant  v.  Whittlesey,  42  Texas,  320,  322;  Bremond 
V.  McLean,  45  Texas,  10,  17  et  seq. ;  Carson  v.  Houssels,  51  S.  W.  Rep., 
290,  292;  Sutherland  on  Damages,  vol.  1,  pp.  5,  134  and  140. 

Neither  the  alleged  value  of  appellee's  stock  of  goods  nor  the  alleged 
value  of  his  services  being  the  proximate  cause  of  or  natural 
elements  of  damage  by  reason  of  the  alleged  fraudulent  representations 
made  by  appellant,  the  court  erred  in  not  sustaining  appellant's  fourth 
exception.  Girard  v.  Moore,  Jr.,  86  Texas,  676;  Milliken  v.  Callahan 
Co.,  69  Texas,  212;  Brackett  v.  Devine,  25  Texas  Sup.,  196;  Holman 
V.  Criswell,  13  Texas,  38;  Grant  v.  Whittlesey,  42  Texas,  322;  Suther- 
land  on  Damages,  sees.  52,  53,  59,  60,  68,  also,  supra. 

The  evidence  as  to  the  value  of  Caplen's  stock  at  most  showed  that 
such  representations  as  to  its  value  was  purely  a  matter  of  opinion  on 
Caplen's  part,  and  was  not  such  a  representation  of  a  fact  as  would 
render  Caplen  liable  for  damages,  even  if  damage  was  suffered  by  Cox, 
and  the  court  should  have  so  held.  Warner  v.  Munsheimer,  2  Texas 
App.  Civ.,  345  (Wilson) ;  Kempner  v.  Wallis,  2  Texas  App.  Civ.,  519 
(Wilson);  Younger  v.  Welch,  22  Texas,  428;  Wells  v.  Houston,  23 
Texas  Civil  App.,  653;  Dawson  v.  Sparks,  1  Posey  U.  C,  736;  Mar- 
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shall  V.  Crawford,  2  Posey  U.  C,  479,  480 ;  Navarro  Pub.  Co.  v.  Fish- 
bum,  2  Posey,  693;  Sanger  v.  Slayden,  7  Texas  Civ.  App.,  609-614. 

The  mere  fact,  if  it  be  a  fact,  that  Caplen  misrepresented  the  value 
of  his  own  stock  did  not  authorize  Cox  to  show  by  evidence  that  his 
stock  was  worth  more  than  that  agreed  upon  ($1,180.38),  and  said  Cox 
was  estopped  from  recovering,  if  he  could  recover  at  all,  more  than  said 
value  of  $1,180.38.  Parker  v.  Campbell,  21  Texas,  763;  Thomas  v. 
Groesbeck,  40  Texas,  535;  Schwarz  v.  National  Bank  of  Texas,  67 
Texas,  219;  Daugherty  v.  Yates,  13  Texas  Civ.  App.,  650;  Page  v. 
Amim,  29  Texas,  72;  A.  &  E.  Ency.  of  Law,  vol.  2,  pp.  387,  388  and 
392. 

John  M.  King  and  McDonald  Meachum,  for  appellee. — ^Where  a  party 
has  been  induced  by  fraudulent  misrepresentations  to  enter  into  a  part- 
nership contract,  a  court  of  equity  may  treat  the  agreement  as  a  nullity 
in  consequence  of  the  fraud  and  declare  it  void  ah  initio,  and  in  such 
a  case  the  relief  afforded  will  be  the  repayment  to  the  party  upon  whom 
the  fraud  is  perpetrated  of  the  amount  by  him  invested  in  such  part- 
nership with  legal  interest  thereon,  together  with  reasonable  compen- 
sation for  his  services  and  time  employed  while  engaged  in  carrying  out 
the  terms  of  such  fraudulent  contract  so  induced  to  be  entered  into 
by  such  false  misrepresentations.  Richards  v.  Todd,  127  Mass.,  167; 
Oteri  V.  Scalzo,  145  U.  S.  Rep.,  588,  citing:  Newbigging  v.  Adam,  34 
Ch.  Div.,  582;  Smith  v.  Everett,  126  Mass.,  304;  Fogg  v.  Johnston, 
27  Ala.,  432 ;  Story  Partnership,  sec.  232,  286 ;  Hynes,  etc.,  v.  Stewart 
&  Owens,  10  B.  Monroe  (Ky.),  433,  citing:  Collyer's  Law  of  Part- 
nership, p.  199,  and  Qaw  on  Partnership,  p.  121 ;  Mechem's  Elements 
of  Partnership,  sec.  251,  pp.  159,  160,  and  authorities  there  cited; 
Lindly  on  Partnership  (Wentworth's  Ed.),  vol.  2,  pp.  554-556,  star 
pp.  482-484,  and  authorities  there  cited;  Fogg  v.  Johnston,  27  Ala., 
432,  62  Am.  Dec.,  771 ;  Howell  v.  Harvey,  5  Ark.,  270,  39  Am.  Dec., 
376. 

As  to  false  representations  if  innocently  made  avoiding  contract  see: 
Mitchell  V.  Zimmerman,  4  Texas,  75-83;  Loper  v.  Robinson,  54  Texas, 
514;  McCord-Collins  Com.  Company  v.  Levi,  21  Texas  Civ.  App.,  Ill; 
Davis  V.  Driscoll,  22  Texas  Civ.  App.,  16 ;  Pendarvis  v.  Gray,  41  Texas, 
329;  Wright  v.  United  States  Mortgage  Co.,  42  S.  W.  Rep.,  789. 

"Nor  would  the  effect  of  the  representation  be  impaired  by  evidence 
showing  that  injured  party  could  have  ascertained  its  falsity  by  in- 
quir}'.''  Wright  v.  United  States  Mortgage  Co.,  supra;  Griffiths  v. 
Hanks,  46  Texas,  219;  Labbe  v.  Corbett,  69  Texas,  503;  Morrison,  Her- 
riman  &  Co.  v.  Adoue  &  Lobit,  76  Texas,  255;  Moline  Plow  Co.  v. 
Carson,  72  Fed.,  392,  and  authorities  there  cited;  Cooper  et  al.  v. 
Schlesinger,  111  U.  S.,  148;  Billings  v.  Asper  Smeltering  Co.,  51 
Fed.,  338. 

Appellee  having  alleged  that  there  had  been  fraudulent  representa- 
tions by  which  he  was  induced  to  enter  into  the  contract  and  that  he 
believed  such  false  representations  and  relied  upon  them,  appellant 
could  not  now  be  heard  to  say  that  by  the  exercise  of  reasonable  dili- 
gence upon  the  part  of  appellee,  he  could  have  discovered  the  fraud 
and  thereby  could  have  relieved  himself  of  the  fraud  appellant  had 
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perpetrated  upon  him.  Appellee  had  a  right  to  believe  the  represen- 
tations made  by  appellant  were  true,  and  he  had  a  perfect  right  to  rely 
upon  same  as  made  to  him  by  appellant,  and  he  was  not  required  to  in- 
vestigate as  to  their  truthfulness.  Labbe  v.  Corbett,  69  Texas,  609; 
Wright  V.  United  States  Mortgage  Co.,  42  S.  W.  Rep.,  bottom  of  page 
790;  Griffith  v.  Hanks,  46  Texas,  219;  International  &  G.  N.  B.  B. 
Co.  V.  Harris,  65  S.  W.  Bep.,  885,  bottom  of  page  887,  and  authorities 
there  cited. 

BEESE,  Associate  Justice. — This  suit  was  brought  by  John  A. 
Caplen  against  Bobert  H.  Cox  for  settlement  of  a  partnership  between 
them  and  to  recover  the  balance  alleged  to  be  due  him  by  Cox  after 
settlement  of  the  partnership  business. 

Cox  answered  by  general  demurrer  and  general  denial,  and  by  special 
plea  in  the  nature  of  a  cross-bill  alleged  that  he  had  been  induced  to 
enter  into  the  partnership  by  the  false  and  fraudulent  representations 
of  Caplen,  and  praying  tiiat  the  partnership  be  dissolved  and  that  he 
have  judgment  for  the  amount  of  his  investment  and  interest  and  the 
value  of  his  services  in  conducting  the  business,  less  the  amount  drawn 
out  by  him. 

Upon  trial  before  the  court  without  a  jury  defendant  Cox  had  judg- 
ment for  the  amount  of  his  original  investment  with  interest  from, the 
date  of  the  partnership  agreement,  and  seventy-five  dollars  per  month 
from  that  date  until  the  cessation  of  the  business  thereunder,  for  his 
services,  less  the  amount  actually  received  by  Cox  out  of  the  business, 
in  the  aggregate  $2,512.64.     From  this  judgment  Caplen  appeals. 

It  was  alleged  in  the  petition  that  on  October  16,  1901,  appellant 
and  appellee  had  entered  into  a  written  agreement  of  partnership  to 
carry  on  a  general  merchandise  business  in  Navasota,  Grimes  County, 
Texas,  under  the  firm  name  of  Bobert  H.  Cox  &  Co.,  appellant  to  be  a 
silent  partner.  That  appellant  put  into  the  business  $8,111  and  appel- 
lee $1,180,  making  a  total  capital  of  $9,291.  Appellee  was  to  have 
charge  of  the  business,  so  far  as  selling  was  concerned,  a})pellant  was 
to  do  thd  buying  and  was  to  handle  all  cash,  each  party  was  to  be  al- 
lowed to  draw  $75  per  month  and  no  more  for  personal  expenses.  The 
l)artnership  was  to  continue  for  five  years,  but  might  be  dissolved  at 
any  time  by  Caplen  or  by  mutual  agreement.  That  the  business  had 
run  down,  the  sales  were  not  sufficient  to  meet  current  expenses,  and 
Caplen  not  being  satisfied  had  dissolved  the  partnership,  as  he  had  a 
right  to  do  under  the  agreement.  Appellant  prayed  for  an  injunction, 
the  appointment  of  a  receiver,  and  that  an  auditor  be  appointed,  and 
for  judgment  for  what  might  be  found  to  be  due  him  upon  a  statement 
of  the  accounts  between  them. 

Appellee  after  general  demurrer  and  general  denial,  pleaded  specially 
that  on  or  about  October  16,  1901,  he  was  engaged  in  business  in  Gal- 
veston owning  a  stock  of  goods  of  the  value  of  $3,678.30,  with  a  lia^ 
bility  thereon  of  $1,228.21,  leaving  a  net  value  of  $2,450.09,  and  that 
appellant  was  also  engaged  in  business  in  ISTavasota,  having  a  stock  of 
goods  at  that  point.  That  appellant  proposed  to  appellee  that  they  form 
a  partnership  whereby  the  stock  of  each  should  be  put  into  said  partner- 
ship as  the  assets  of  the  firm  to  be  known  as  B.  H.  Cox  &  Co. ;  that  ap- 
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pellee  should  remove  his  stock  of  goods  from  Galveston  to  Navasota, 
the  partnership  business  to  be  conducted  at  N'avasota;  that  in  order  to 
induce  appellee  to  enter  into  said  partnership,  appellant  falsely  and 
fraudulently  represented  to  appellee  that  the  reasonable  value  of  appel- 
lant's stock  was  $8,111,  and  that  appellant  knew  that  such  representa- 
tions were  false  and  fraudulent;  that  appellant's  stock  was  of  the  rea- 
sonable value  of  $3,443,  and  such  false  representations  were  made  by 
appellant  with  a  design  of  deceiving  appellee,  and  to  induce  him  to 
make  said  partnership;  that  appellee  did  not  know  of  the  falsity  of 
said  representations,  and  was  deceived  thereby,  and  he  believed  them 
to  be  true  at  the  time  made,  and  acted  upon  same,  and  was  induced 
thereby  to  enter  into  the  partnership;  that  he  did  not  know  the  rea- 
sonable value  of  said  stock  of  appellant,  and  had  never  seen  same,  etc. ; 
that  in  plaintiff's  petition  it  is  stipulated  that  appellee  put  into  said 
partnership  $1,180,  and  that  appellant  put  in  $8,111,  but  in  truth 
neither  put  in  any  money,  but  put  in  their  stock  of  goods,  etc.,  as 
aforesaid;  that  in  truth  and  in  fact  the  reasonable  value  of  appellee's 
stock  of  goods,  etc.,  was  $3,678,  with  a  liability  of  $1,228,  leaving  a 
net  value  of  $2,450,  which  was  its  true  value ;  that  appellee  was  induced 
by  appellant  to  put  in  said  stock  at  said  agreed  value  of  $1,180;  that 
appellee  closed  his  business  in  Galveston,  and  moved  his  stock  of  goods, 
etc.,  to  Navasota,  and  took  charge  of  said  business,  devoting  his  entire 
time  and  attention  to  same  from  October  16,  1901,  until  about  April 
1,  1903,  until  he  discovered  the  alleged  fraud,  whereupon  he  repudi- 
ated said  contract  and  demanded  of  appellant  restitution;  that  his 
services  during  the  time  He  was  employed  in  said  business  was  of  the 
reasonable  value  of  $1,627.70,  prays  that  said  contract  be  held  null  and 
void;  that  he  recover  of  appellant  the  full  value  of  his  said  stock  of 
goods,  etc.,  to  wit,  the  sum  of  $2,450  with  interest  thereon,  together 
with  reasonable  compensation  for  his  services  rendered  to  said  part- 
nership; that  he  be  protected  by  the  judgment  of  the  court  from  any 
liability  arising  out  of  the  business  of  the  firm,  and  for  general  relief. 

An  auditor  was  appointed  who  in  his  report  found  that  the  amount 
of  appellant's  original  investment  was  $4,825.51  and  appellee's  original 
investment  $1,180.38.  The  auditor  reports  an  indebtedness  of  appellee 
to  appellant  upon  a  statement  of  the  accounts,  of  either  $556.79  or 
$1,757.02,  depending  upon  whether  the  stock  on  hand  is  to  be  taken 
at  its  invoice  value  or  the  amount  for  which  it  had  been  sold  by  the 
sheriff  during  the  pendency  of  the  suit' 

Appellee  filed  objections  to  several  items  of  the  auditor's  report,  but 
afterwards  withdrew  all  of  them  except  those  to  that  part  of  the  report 
in  which  the  original  investment  of  appellee  is  placed  at  $1,180.30. 

If  the  view  taken  of  the  case  by  the  court  was  correct  the  only  part 
of  the  auditor's  report  material  to  the  issues  were  the  findings  of  the 
amount  of  the  respective  investments  of  appellant  and  appellee,  and 
the  amount  withdrawn  by  appellee  while  carrying  on  the  business.  The 
trial  court  filed  findings  of  fact  as  follows,  which  we  find  to  be  supported 
by  the  evidence  and  which  are  here  adopted : 

'"1.  That  on  or  about  the  16th  day  of  October,  A.  D.  1901,  the 
defendant  R.  H.  Cox  was  engaged  in  the  mercantile  business  in  the  city 
of  Galveston,  Galveston  County,  Texas,  and  owned  a  stock  of  goods. 
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wares  and  merchandise  and  fixtures  of  the  value  of  three  thousand,  six 
hundred  seventy-eight  dollars  and  thirty  cents  ($3,678.30)  with  a  lia- 
bility thereon  of  twelve  hundred,  twenty-eight  dollars  and  twenty-one 
cents  ($1,228.21)  having  a  net  value  of  two  thousand,  four  hundred 
and  fifty  dollars  and  nine  cents  ($2,460.09). 

"2.  That  on  or  about  said  date  plaintiflE  was  engaged  in  the  mer- 
cantile business  in  Navasota,  in  Grimes  County,  Texas,  with  E.  B. 
Deason,  under  the  firm  name  of  E.  B.  Deason  &  Co.,  owning  and  operat- 
ing under  said  business  two  stocks  of  goods,  one  in  a  building  known 
as  the  Vaughan  building,  and  the  other  in  a  building  known  as  the 
Smith  building,  both  of  said  stocks  of  goods,  wares  and  merchandise 
and  fixtures  being  of  the  aggregate  value  of  four  thousand,  eight  hun- 
dred and  twenty-five  dollars  and  fifty-one  cents  ($4,826.51). 

"3.  That  on^'or  about  the  16th  day  of  October,  A.  D.  1901,  plaintiff 
Caplen  proposed  to  defendant  Cox  that  they  form  a  copartnerdiip  and 
combine  the  stocks  of  E.  B.  Deason  &  Co.  and  the  stock  of  R.  H.  Cox 
and  conduct  the  business  in  Navasota,  Grimes  County,  Texas,  imder 
the  name  of  R.  H.  Cox  &  Co.,  such  combined  stock  to  become  the  assets 
of  said  firm  and  be  operated  as  one  business  under  one  management. 
Caplen  to  buy  out  his  partner,  E.  B.  Deason,  and  the  firm  to  be  com- 
posed of  Caplen  and  Cox. 

^^4.  That  in  order  to  induce  Cox  to  enter  into  such  copartnership 
Caplen  represented  to  Cox  that  the  stock  of  goods,  wares  and  merchan- 
dise, fixtures,  etc.,  owned  by  him,  known  as  the  E.  B.  Deason  &  Co.'s 
stocks,  was  of  the  value  of  seven  or  eight  thousand  dollars  or  of  a  value 
more  than  twice  the  value  of  the  stock,  etc.,  owned  by  Cox. 

"6.  That  Caplen  and  Cox  were  on  terms  of  friendly  relations  and 
had  been  for  many  years  prior  to  said  date,  and  Cox  reposed  great 
confidence  in  Caplen  and  placed  great  faith  in  his  statements  and  rep- 
resentations to  him  and  believed  the  same  and  accepted  the  same  as 
true. 

"6.  That  Cox  believed  said  representations  and  statements  to  be 
true  and  so  believing  relied  and  acted  upon  same  and  was  induced  by 
Caplen  upon  such  representations  to  discount  the  value  of  his  own  stock 
of  goods,  etc.,  owned  by  him  at  a  discount  of  twenty-five  percent  and 
ten  percent  and  to  put  a  value  upon  the  same  as  the  value  of  his  con- 
tribution to  the  firm  assets  of  ($1,180.38),  all  of  which  was  done  by 
said  Cox.  That  said  stock  of  goods  owned  by  said  Cox  was  a  clean, 
fresh  stock  of  goods. 

"7.  That  upon  such  representations  and  statements.  Cox,  believing 
the  same  to  be  true  and  relying  and  acting  upon  same,  was  induced  to 
and  did  enter  into  the  contract  with  Caplen  in  evidence,  date  October 
16,  A.  D.  1901.  That  said  contract  stipulates  that  Caplen  put  in  in 
said  business  the  sum  of  eight  thousand,  one  hundred,  eleven  dollars 
and  twenty-nine  cents  ($8,111.29)  in  cash  and  that  said  Cox  put  in 
in  said  business  the  sum  of  eleven  hundred,  eighty  dollars  and  thirty- 
eight  cents  ($1,180.38)  in  cash,  that  no  part  of  said  capital  was  in 
fact  in  cash. 

"8.  That  the  entire  capital  of  said  firm  in  fact  consisted  of  the 
combined  stocks  of  E.  B.  Deason  &  Co.,  owned  by  Caplen,  and  the 
stock  owned  by  Cox.     That  the  value  of  the  stock,  etc.,  put  in  said 
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firm  by  Caplen  was  of  the  value  of  $4^825.51,  asd  the  value  of  the  stock, 
etc.,  put  in  said  firm  by  said  Cox  was  $3,678.30,  with  a  liability  thereon 
of  $i;^28.21,  which  left  a  net  value  of  $2,450.09. 

"9.  That  the  liability  of  $1,228.21  owed  by  Cox  was  paid  by  Caplen 
and  credited  to  him  in  the  combination  of  the  assets  of  the  firm  of  B. 
H.  Cox  &  Co. 

"10.  That  under  the  terms  of  said  contract  Caplen  had  the  dicta- 
tion and  control  of  all  financial  matters  pertaining  to  said  business, 
and  the  exclusive  management  and  disposition  of  the  proceeds  of  said 
stock  and  of  the  buying  of  all  the  goods  for  said  business  and  payment 
of  all  bills  for  said  business,  and  that  Cox  should  have  the  manage- 
ment of  the  store  and  the  business  to  the  extent  of  selling  the  goods, 
etc.,  as  provided  in  the  contract. 

*^11.  That  in  pursuance  with  the  terms  of  said  contract  Caplen 
bought  all  goods  and  had  same  shipped  to  Navasota  and  paid  all  bills 
against  said  firm.  That  in  pursuance  with  terms  of  said  contract  Cox 
took  charge  of  said  business  on  or  about  the  16th  day  of  October,  A.  D. 
1901,  and  managed  and  conducted  the  same  in  accordance  with  said 
contract  until  on  or  about  the  3l8t  day  of  March,  A.  D.  1903,  when  he, 
the  said  Cox,  first  discovered  that  the  stock  of  goods  Caplen  had  put  in 
in  said  business  was  not  of  the  value  represented  to  him  by  Caplen  and 
which  he,  the  said  Cox,  had  believed  to  be  true. 

"12.  That  the  discovery  by  Cox  on  or  about  said  date  of  March 
31,  A.  D.  1903,  was  the  first  time  Cox  discovered  the  shortage  and 
ascertained  the  truth.  That  immediately  upon  such  discovery  Cox  ad- 
vised Caplen  that  the  partnership  affairs  must  be  adjusted  and  that  he 
could  not  continue  the  business  and  that  a  settlement  and  adjustment 
must  be  had  and  thereby  immediately  repudiated  said  contract. 

"13.  That  under  the  terms  of  the  contract  Caplen  and  Cox  each  had 
the  right  to  draw  from  said  business  the  sum  of  $75  per  month  and 
that  Cox  drew  from  said  business  in  cash  and  simdries  from  the  16th 
day  of  October,  A.  D.  1901,  to  the  date  of  dissolution  of  the  partnership, 
to  wit,  on  or  about  the  31st  day  of  March,  A.  D.  1903,  the  sum 
$1,627.70. 

"14.  That  Cox  gave  his  entire  time  and  attention  to  said  business 
from  said  date  of  the  contract  to  on  or  about  said  date  of  March  the 
31st,  A.  D.  1903,  managing  and  conducting  said  business  in  accordance 
with  said  contract  and  that  such  services  were  reasonably  worth  the 
sum  of  $75  per  month.^' 

The  court  did  not  err  in  overruling  appellant's  general  demurrer  and 
special  exception  to  appellee's  special  answer  or  cross-bill.  In  this 
pleading  appellee  set  out  fully  the  facts  showing  that  he  had  been 
induced  by  the  false  and  fraudulent  representations  of  appellant  to 
enter  into  the  partnership  agreement,  and  also  that  he  had  been  led 
thereby  to  agree  to  an  undervaluation  of  his  stock  of  goods,  putting 
the  same  in  at  $1180  instead  of  $2450  which  was  the  real  net  value, 
and  that  he  had  given  his  entire  time  to  the  business,  with  the  value 
of  such  services.  The  facts  pleaded,  if  true,  entitled  appellee  to  have 
the  partnership  agreement  cancelled  and  held  for  nought,  and  to  recover 
of  appellant  whatever  he  had  put  into  the  business,  estimating  his 
stock  at  its  proper  valuation,  and  interest  thereon,  with  reasonable 
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compensation  for  the  value  of  his  services  while  attending  to  the  busi- 
ness, less  what  he  had  withdrawn  from  the  business  for  his  personal  use. 

'TV'here  a  person  is  inveigled  by  the  false  representations  of  others 
to  become  a  partner  with  them,  the  court  will  rescind  the  contract 
of  partnership  at  his  instance;  and  will  compel  those  who  inveigled 
him  into  joining  them  to  repay  him  whatever  he  may  have  paid  them, 
with  interest,  and  to  indemnify  him  against  all  claims  and  demands 
to  which  he  may  have  become  subject  by  reason  of  his  having  entered 
into  partnership  with  them,  he  on  the  other  hand  accounting  to  them 
for  what  he  may  have  received  since  his  entry  into  the  concern."  (2 
Eweirs  Lindley  on  Partnership,  p.  927;  22  Am.  &  Eng.  Ency.  of 
Law,  209,  and  cases  cited.) 

In  such  case  appellee  would  be  entitled  to  recover  not  only  the  value 
of  his  investment  in  the  business,  with  interest,  but  the  reasonable 
value  of  his  services  in  attending  to  the  business.  (Richards  v.  Todd, 
127  Mass,  167.) 

The  first,  fourth,  sixth,  eighth  and  eleventh  conclusions  of  fact  of 
the  trial  court  are  objected  to  by  appellant.  We  assume  that  the  ob- 
jection intended  to  be  urged  is  that  these  conclusions  are  not  sup- 
ported by  the  evidence.  None  of  these  assignments  can  be  sustained. 
The  evidence  was  suificient  to  support  all  of  the  court's  findings  of 
fact.  The  partnership  contract  shows  the  representations  of  Caplen, 
as  to  the  value  of  his  stock,  and  the  auditor's  report,  to  which  there 
was  no  exception  as  to  this  item  (in  fact  no  exception  was  taken  as  to 
any  item  thereof  by  appellant)  showed  that  Caplen's  stock  was  of  tlie 
value  of  $4825.50  instead  of  $8111.29,  as  represented  by  him.  The 
evidence  leads  to  the  conclusion,  however,  that  Caplen  added  to  the 
value  of  his  stock  at  Navasota  $1228.21  which  Cox  owed  and  which 
Caplen  paid.  The  evidence  excludes  any  inference  that  this  was  a 
mere  expression  of  opinion  by  Caplen,  or  that  it  was  intended  by 
either  of  them  to  be  taken  as  such.  This  was  the  E.  B.  Deason  stock 
formerly  owned  by  Caplen  and  Deason,  and  the  uncontradicted  evi- 
dence showed  that  a  very  short  time  previous  Caplen  had  bought 
Deason's  half  interest  in  the  stock  for  $1,150,  and  nothing  had  been 
added  to  the  stock  thereafter  and  before  the  date  of  the  partnership 
agreement.  It  is  not  necessary  to  the  relief  granted  to  appellee  that 
Caplen  should  have  known  that  these  representations  as  to  the  value 
of  his  stock  were  not  true.  It  is  sufficient  that  he  should  have  made 
the  representations;  not  as  a  mere  matter  of  opinion  but  as  a  fact; 
not  knowing  them  to  be  true.  Caplen  stated  that  he  got  the  state- 
ment upon  which  the  value  of  his  stock  was  based  from  Nicholson, 
his  bookkeeper.  This,  and  the  particularity  with  which  the  exact 
value  of  the  stock  is  given,  show  that  he  claimed  to  know  its  exact 
value.  (Putnam  v.  Bromwell,  73  Texas,  468.)  If  this  was  not  its 
true  value,  it  does  not  matter  whether  he  knew  the  fact  or  not.  It 
can  not  be  said  that  the  parties  had  equal  means  of  information,  if 
in  fact,  Cox  had  any  means  of  information  as  to  the  value  of  Caplen's 
stock.  (Mitchell  v.  Zimmerman,  4  Texas,  79-80;  Pendarvis  v.  Gray, 
41  Texas,  329;  Morrison,  Herriman  &  Co.  v.  Adoue  &  Lobit,  76 
Texas,  255.  Hawkins  v.  Wells,  43  S.  W.  Rep.  8i8;  Neelev  v.  Rembert, 
71  S.  W.  Rep.  262.) 
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In  the  circmnstanceB  disclosed  by  the  evidence,  Cox  had  a  right  to 
rely  upon  Caplen^s  deliberate  statement  as  to  the  value  of  his  stock. 
Caplen,  at  least,  should  not  be  heard  to  say  that  Cox  should  not  have 
trusted  him,  but  should  have  himself  examined  the  stock  before  mak- 
ing the  contract.  No  proposition  was  made  to  him  by  Caplen  that  he 
should  do  so  at  the  time  the  partnership  agreement  was  made.  (Labbe 
V.  Corbett,  69  Texas,  503,  2  Pom.  Eq.  sec.  891.)  The  evidence  sup- 
ports the  finding  that  the  representation  of  Caplen  as  to  the  value  of 
his  stock  induced  Cox  to  enter  into  the  partnership  agreement,  and 
also  to  submit  to  a  great  undervaluation  of  his  own  stock.  The  larger 
the  amount  of  Caplen's  stock  the  more  valuable  the  partnership  would 
be  to  Cox,  and  it  is  not  unreasonable  that  he  would  have  submitted  to 
harder  terms  in  fixing  the  value  of  his  own  stock  than  he  otherwise 
would,  in  view  of  the  large  value  of  Caplen's  stock  as  represented  by 
him.  This  is  substantially  the  effect  of  Cox's  testimony,  and  is  not 
contradicted  except  by  Caplen,  who  testified  that  Cox's  stock  of  $2,450, 
net  value,  was  not  worth  more  than  forty  cents  on  the  dollar.  Appellee 
was  no  more  concluded  by  the  value  placed  upon  his  stock  in  the  agree- 
ment than  he  was  by  any  other  provision  of  the  agreement,  if  he  was 
fraudulently  induced  to  make  it,  but  might  show  the  real  value  of  his 
stock  as  a  basis  of  recovery. 

Appellant  complains  that  the  court  erred  in  rendering  judgment  in 
favor  of  appellee  for  the  cost  price  of  his  goods  instead  of  the  market 
value.  The  court  finds  that  the  net  value  of  appellee's  stock  was  $2,450. 
This  was  the  real  value  of  the  stock  as  shown  by  the  testimony  of  Cox. 
No  objection  was  made  by  appellant  to  this  manner  of  proving  the 
value,  or  that  the  evidence  should  be  restricted  to  the  market  value. 
Caplen  himself  testified  that  their  value  was  not  more  than  forty  cents 
on  the  dollar  of  their  cost,  not  that  that  was  their  market  value,  but  that 
that  was  their  value.  There  is  no  question  of  any  other  kind  of  value  of 
the  goods  except  their  worth  in  the  market,  and  when  Cox  testified  as 
to  their  value,  or  their  real  value,  as  distinguished  from  the  value  placed 
upon  them  in  the  partnership  agreement,  it  must  be  assumed  that  he 
meant  the  market  value,  in  the  al^sence  of  any  objection  on  the  part  of 
Caplen  to  the  proof  of  value  in  this  way,  or  any  insistence,  until  after  the 
trial,  that  the  market  value,  eo  nomine,  should  be  proven. 

The  objections  to  the  conclusions  of  fact,  as  set  out  in  the  several 
assignments,  can  not  be  sustained  as  we  find  the  conclusions  to  be  sup- 
ported by  the  evidence.  Insofar  as  these  asignments  go  to  the  alleged 
error  of  the  court  in  not  finding  such  facts  as  are  indicated  in  the  several 
assignments,  they  can  not  be  considered  in  the  absence  of  a  request  for 
such  findings.  Insofar  as  such  facts,  which  appellant  contends  the 
court  should  have  found  in  lieu  of  the  facts  found,  are  contradictory 
of  the  facts  found  by  the  court,  our  conclusion  that  the  conclusions  of 
fact  are  correct  involves  necessarily  the  conclusion  that  there  was  no 
error  in  the  failure  or  refusal  of  the  court  to  find  other  facts,  incon- 
sistent therewith  or  contradictory  thereof. 

The  court  found  that  the  reasonable  value  of  the  services  of  Cox  in 
attending  to  the  business  from  October  16,  1901,  to  the  date  of  the  dis- 
solution, March  31,  1903,  was  $75  per  month,  and  rendered  judgment 
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in  his  favor  for  $1,312.60.  It  was  also  found  that  Cox  had  drawn  out 
of  the  business  in  cash  and  sundries  for  his  own  use  $1,627.70,  being 
$315.20  in  excess  of  the  amount  he  was  entitled  to  for  his  services.  It 
is  impossible  to  tell  from  the  record  when  this  amount  of  $1,627.70  was 
drawn  out  by  Cox,  further  than  that  it  was  done  during  the  continuance 
of  the  business,  but  it  does  appear  that  at  the  date  of  the  dissolution, 
March  31,  1903,  Cox  had  drawn  out  $315.20  more  than  he  was  entitled 
to  as  the  value  of  his  services.  Upon  this  amount  he  should  have  been 
charged  legal  interest  from  March  31,  1903,  to  the  date  of  the  judgment, 
January  6,  1905.  The  amount  of  this  interest  is  $33.46.  The  failure 
to  charge  appellee  with  interest  on  the  whole  amount  drawn  out  by  Cox 
is  assigned  as  error  and  to  the  extent  indicated  the  assignment  must  be 
sustained.  We  find  no  other  error  in  the  record  requiring  a  reversal, 
but  for  this  error  the  judgment  will  be  reversed  and  the  cause  remanded, 
unless  appellee  shall  within  twenty  days  enter  a  remittitur  of  this 
amount,  in  which  case  the  judgment  will  be  aflarmed,  at  the  cost  of 
appellee. 

Reversed  and  remanded  unless  remittitur  is  filed. 
Writ  of  error  refused. 


Gulp,  Colorado  &  Santa  Fe  Railway  Company  v.  H.  E.  Oibson, 

Decided  March  14,  1906. 

1. — ^Dltoovered  Peril — ^Boy  on  Engine. 

Evidence  that  plaintiff,  a  boy  of  sixteen,  got  on  the  rear  of  the  tender  of 
an  engine  engaged  in  switching,  and  being  discovered  there  was  ordered  by  the 
engineer  to  get  off  while  it  was  in  motion,  and  in  trying  to  do  so  fell  and  was 
run  over,  held  to  support  a  submission  of  the  issue  of  negligence  after  discovery 
of  plaintiff's  peril  and  a  recovery  on  that  ground. 

9. — Same — Contributory  Negligence. 

Prior  contributory  negligence  of  plaintiff  in  getting  into  a  dangerous  posi- 
tion on  an  engine,  as  a  trespasser,  is  no  defense  to  an  action  for  injuries  re- 
ceived by  subsequent  negligence  of  the  engineer  in  ordering  him  to  get  off 
while  the  engine  was  moving;  but  defendant  can  not  complain  of  the  submis- 
sion of  contributory  negligence  on  the  ground  that  such  issue  was  not  involved. 

3. — ^Impeachment  of  Witness — Conviction  of  Crime. 

The.  fact  that  a  witness  has  been  convicted  of  a  felony  and  confined  in  the 
penitentiary  may  be  shown  in  impeachment  of  his  credibility,  though  his  right 
to  testify  has  been  restored  by  pardon. 

4. — ^Evidence — Statements  to  OonnseL 

An  account  of  circumstances  attending  his  injury,  given  by  plaintiff  to  a 
lawyer  not  yet  employed  by  him,  but  with  a  view  to  the  lawyer  determining 
whether  plaintiff  had  a  case  which  he  would  undertake,  is  a  privileged  com- 
munication  which  is  protected  from  disclosure;  and  this  is  true,  though  plain- 
tiff denied  that  he  made  any  statement  to  such  lawyer. 

5. — ^Xlscondnct  of  Jury. 

Where  counsel  for  defendant  was  informed,  during  the  trial,  of  facts  al- 
leged to  constitute  misconduct  by  the  jury,  and  took  no  action  thereon  till  after 
verdict  was  returned,  he  can  not  obtain  a  new  trial  on  that  ground. 


1906.']  G.,  C.  &  S.  F.  By.  Co.  v.  GiBSOisi;  307 

6. — Jnrisdiotion — ^Action  OrigijULtiikg  In  Another  State. 

A  railway  company  can  be  sued  in  Texas  though  the  cause  of  action  for 
personal  injury  originated  and  the  plaintiff  resides  beyond  the  State. 

Error  from  the  District  Court  of  McLennan  County.  Tried  below 
before  Hon.  Sam.  E.  Scott. 

J,  W.  Terry  and  A.  II.  Culwell,  for  plaintiflE  in  error. — Discovered 
peril  carries  with  it  the  idea  of  imminent  danger,  and  the  employes  of 
the  railway  company  owed  to  the  plaintiff  no  duty  until  he  was  found 
to  be  in  imminent  peril.  Missouri,  K.  &  T.  Ry.  Co.  v.  Haltom,  95 
Texas,  112;  Ft.  Worth  &  D.  C.  Ry.  Co.  v.  Shetter,  94  Texas,  199;  Texas 
&  P.  Ry.  Co.  V.  Breadow,  90  Texas,  26;  Texas  &  P.  Ry.  Co.  v.  Ball, 
96  Texas,  624;  Texas  &  P.  Ry.  Co.  v.  Staggs,  90  Texas,  460;  Missouri, 
K.  &  T.  Ry.  Co.  V.  Eyer,  96  Texas,  72;  Cockrell  v.  Texas  &  N.  0.  Ry., 
11  Texas  Ct.  Rep.,  45;  Mexican  Nat.  Ry.  Co.  v.  Crum,  6  Texas  Civ. 
App.,  709 ;  Houston  &  T.  C.  Ry.  Co.  v.  Moore,  49  Texas,  31. 

A  trespasser  on  the  footboard  of  a  moving  locomotive  is  guilty  of 
negligence  continuing  and  coexisting  with  eadi  instant  of  his  presence 
thereon,  and  such  negligence  is  deemed  to  concur  with  any  act  of  mere 
negligence  on  the  defendant's  part  as  proximate  cause  of  those  injuries 
which  would  not  have  occurred  but  for  his  occupying  such  position. 
House  V.  Blum,  56  S.  W.  Rep.,  83. 

The  railway  company  owed  to  Gibson  no  duty  other  than  not  to 
wilfully  injure  him,  or  to  do  an  overt  act  of  negligence,  which  might 
be  expected  to  result  in  such  injury.  Wilcox  v.  San  Antonio  &  A.  P. 
Ry.  Co.,  11  Texas  Civ.  App.,  489;  Cockrell  v.  Texas  &  N.  0.  Ry.,  11 
Texas  Ct.  Rep.,  45;  Texas  &  P.  Ry.  Co.  v.  Boyd,  6  Texas  Civ.  App., 
205;  Houston  &  T.  C.  Ry.  v.  Clemmons,  55  Texas,  88;  St.  Louis  S. 
W.  Ry.  V.  Rice,  9  Texas  Civ.  App.,  509;  Rucker  v.  Missouri  P.  Ry.  Co., 
61  Texas,  491;  Andrews  v.  Ft.  Worth  &  D.  C.  Ry.  Co.,  25  S.  W.  Rep., 
1040;  Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Zantzinger,  92  Texas,  370; 
Missouri,  K.  &  T.  Ry.  Co.  v.  Rodgers,  89  Texas,  680;  Claiborne  v. 
Missouri,  K.  &  T.  Ry.,  21  Texas  Civ.  App.,  651;  International  &  G.  N. 
Ry.  V.  Wear,  77  S.  W.  Rep.,  272. 

If  the  issue  of  contributory  negligence  was  involved  in  this  case,  yet 
it  was  erroneous  to  charge  that  the  burden  to  show  the  same  by  pre- 
ponderance of  the  evidence  was  on  the  defendant,  for  the  reason  that 
the  issue  was  raised  by  the  plaintiff's  testimony.  Texas  &  P.  Ry.  Co. 
V.  Reed,  88  Te^as,  447;  Gulf,  C.  &  S.  F.  Ry.  v.  Hill,  95  Texas,  629. 

It  having  been  made  to  appear  in  advance  that  Fred  Lambka  was  a 
competent  witness,  it  was  not  proper  to  permit  the  plaintiff  to  prove 
that  he  had  been  confined  in  the  penitentiary,  for  the  purposes  of  im- 
peachment. Crawleigh  v.  Galveston,  H.  &  S.  A.  Ry.,  67  S.  W.  Rep., 
142;  Gulf,  C.  &  S.  F.  v.  Johnson,  83  Texas,  633;  Pennsylvania  Fire 
Ins.  Co.  V.  Faires,  13  Texas  Civ.  App.,  113;  Boon  v.  Weathered,  23 
Texas,  675;  Weir  v.  McGee,  26  Texas,  21;  Dillingham  v.  Ellis,  86  Texas, 
449. 

The  plaintiff  himself  having  testified  that  he  never  had  any  conver- 
sation with  Judge  Potter,  and  never  consulted  him  as  an  attorney, 
then  any  statement  made  to  the  attorney  would  not  be  a  privileged  com- 
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munication.  It  takes  two  people  to  create  the  relationship  of  client 
and  attorney.  Hill  v.  Dons,  37  S.  W.  Rep.,  638;  Herring  v.  Patten, 
18  Texas  Civ.  App.,  150;  Landa  v.  Obert,  5  Texas  Civ.  App.,  628; 
Howard  v.  Commonwealth,  61  S.  W.  Rep.,  759;  Pennsylvania  Co.  v. 
Bray,  125  Ind.,  229;  Cockrill  v.  Hall,  76  Calif.,  192;  1  Greenl.  Ev., 
sec.  461. 

The  cause  of  action  sounding  purely  in  tort  and  having  occurred  in 
the  Indian  Territory,  where  at  the  time  the  plaintiff  and  his  father 
then  resided  and  continuously  have  since  resided,  the  trial  court  abused 
his  discretion  in  permitting  the  further  prosecution  of  this  suit  in  that 
court,  which  abuse  should  be  revised  on  appeal.  Mexican  National  Rail- 
way Co.  V.  Jackson,  89  Texas,  107 ;  Gardner  v.  Thomas,  14  Johns.,  134 ; 
Johnson  v.  Dalton,  1  Cow.,  543 ;  Great  Western  Ry.  v.  Miller,  19  Mich,, 
315;  Smith  v.  Mutual  Life  Ins.  Co.  of  N.  Y.,  14  Allen,  336. 

W.  B,  Carrington  and  Eugene  Williams,  for  defendant  in  error. — The 
pleadings  of  plaintiff  in  error  alleged  that  the  boy's  position  was  dan- 
gerous and  the  evidence  on  the  trial  clearly  raised  the  issue  of  dis- 
covered peril.  Gulf,  C.  &  S.  F.  Ry.  v.  Langford,  9  Texas  Civ.  App., 
598;  Missouri  P.  Ry.  v.  Weisen,  65  Texas,  446;  Houston  &  T.  C.  Ry. 
V.  Sympkins,  54  Texas,  621;  Texas  &  P.  Ry.  v.  Lowry,  61  Texas,  149; 
Texas  &  P.  Ry.  v.  Robinson,  4  Texas  Civ.  App.,  126. 

The  jury  having  found  the  boy^s  injury  did  not  result  from  his  own 
contributory  negligence  after  such  danger  arose  his  original  contributory 
negligence  would  not  prevent  his  recovery.  St.  Ijouis  S.  W.  Ry.  v. 
Bolton,  81  S.  W.  Rep.,  124;  Missouri,  K.  &  T.  Ry.  v.  Stone,  23  Texas 
Civ.  App.,  Ill;  Sanchez  v.  San  Antonio  &  A.  P.  Ry.,  88  Texas,  117. 

It  is  competent  to  prove  in  a  civil  case  by  a  judgment  conviction  and 
sentence  or  by  an  undisputed  agreement  of  counsel  that  a  witness  has 
been  convicted,  sentenced  and  confined  in  the  penitentiary  for  an  in- 
famous offense.  Houston  &  T.  C.  v.  Bulger,  80  S.  W!  Rep.,  557; 
Ingersoll  v.  McWillie,  9  Texas  Civ.  App.,  555;  Bennett  v.  State,  24 
Texas  Cr.,  79;  1  Greenleaf  Ev.  (Wigmore's  ed.),  sec.  461b,  p.  578,  461b, 
last  paragraph,  p.  578. 

Judge  Potter  should  not  have  been  forced  to  answer  what  the  boy 
told  him  in  confidence,  while  advising  with  him  as  an  attorney,  the 
communication  being  privileged.  Slaven  v.  Wheeler,  58  Texas,  25,  26 ; 
Mcintosh  V.  Moore,  53  S.  W.  Rep.,  613;  1  Gr.  Ev.  (16  ed.),  374,  375. 

The  District  Court  of  McLennan  County  had  jurisdiction  of  the  de- 
fendant railway  company  created  by  the  laws  of  Texas  and  of  the 
cause  of  action  asserted  in  this  case,  and  rightfully  exercised  and  re- 
tained such  jurisdiction.  Acts  Leg.  Texas,  1901,  p.  31,  Sayles  Sup., 
p.  141;  Southern  Pac.  Ry.  Co.  v.  Graham,  12  Texas  Civ.  App.,  568; 
Mexican  Central  Ry.  v.  Mitten,  13  Texas  Civ.  App.,  658;  Atchison,  T. 
&  S.  P.  V.  Keller,  76  S.  W.  Rep.,  804 ;  Western  U.  Tel.  Co.  v.  Clark, 
14  Texas  Civ.  App.,  565;  Western  U.  Tel.  Co.  v.  Phillips,  2  Texas 
Civ.  App.,  616;  Western  U.  Tel.  Co.  v.  Shaw,  77  S.  W.  Rep.,  433; 
Missouri,  K.  &  T.  Ry.  Co.  v.  Kellerman,  87  S.  W.  Rep.,  401 ;  Missouri,  K. 
&  T.  V.  Godair  Com.  Co.,  87  S.  W.  Rep.,  871 ;  St.  Louis  &  S.  P.  v. 
Smith,  79  S.  W.  Rep.,  340. 
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KEY,  Associate  Justice. — On  the  2lBt  day  of  December,  1896, 
H.  E.  Gibson,  a  boy  about  sixteen  years  of  age,  went  from  his  home  in 
the  country  to  the  town  of  Ardmore,  in  the  Indian  Territory.  Accord- 
ing to  his  testimony,  he  had  never  ridden  on  a  railroad,  but  had  seen 
them  before.  Having  some  idle  time  to  be  disposed  of,  he  went  to  the 
track  of  the  Gulf,  Colorado  &  Santa  Fe  Bailway  Company,  and,  while 
standing  near  the  same,  an  engine  stopped  opposite  him  and  he  mounted 
it,  stepping  upon  what  he  supposed  was  the  footboard,  and  started  to 
walk  across  to  the  other  side,  when  the  engine  commenced  moving  back- 
ward. When  he  reached  the  other  side,  he  leaned  around  the  corner 
and  the  engineer  saw  him  and  ordered  him  off,  the  language  of  the 
witness  being,  "The  engineer  saw  me  and  hollered  for  me  to  get  off." 
The  boy  testified  that  he  did  not  get  off  at  once,  because  he  could  not 
do  so  without  alighting  upon  a  parallel  track;  that  he  turned  and 
went  back  to  the  other  side,  was  preparing  to  jump,  caught  hold  of  some- 
thing and  fell.  The  engine  passed  over  his  lower  limbs,  maiming  him 
for  life.  Shortly  after  the  accident  physicians  amputated  both  of  his 
feet.  Several  months  afterwards,  and  on  account  of  the  injury  referred 
to,  both  legs  were  again  amputated,  the  physicians  finding  it  necessary 
to  remove  more  of  each  than  was  done  by  the  first  operation. 

On  September  8,  1903,  this  suit  was  brought  to  recover  damages  on 
account  of  the  injuries  referred  to.  Several  acts  of  negligence  were 
charged  in  the  petition,  but  the  charge  of  the  court  eliminated  every 
question,  except  discovered  peril  and  contributory  negligence. 

The  defendant  filed  a  plea  to  the  jurisdiction  of  the  court,  and  an- 
swered by  general  and  special  exceptions,  general  denial  and  plea  of 
contributory  negligence.  There  was  a  jury  trial,  resulting  in  a  verdict 
and  judgment  for  the  plaintiff  for  $17,590,  and  the  defendant  has 
brought  the  case  to  this  court  by  writ  of  error. 

In  writing  this  opinion,  the  parties  will  be  designated  as  they  were 
in  the  court  below,  Gibson  being  the  plaintiff  and  the  railway  company 
the  defendant. 

Under  several  assignments  of  error  it  is  contended  that  the  testimony 
did  not  raise  the  issue  of  discovered  peril,  and  that  the  court  committed 
error  in  submitting  that  issue  to  the  jury,  and  in  not  directing  a  ver- 
dict for  the  defendant,  and  in  overruling  the  motion  for  a  new  trial. 
There  was  testimony  tending  to  show  that  the  engine  in  question  had 
no  footboard  on  the  rear  of  the  tender,  where  the  plaintiff  said  he  got 
on,  and  that  what  he  called  the  footboard  was,  in  fact,  the  brake  beam ; 
and  two  of  defendant's  engineers  testified  that  it  would  have  been  im- 
possible for  a  boy  15  or  16  years  old,  without  experience  in  riding  en- 
gines, to  have  stood  for  any  length  of  time  on  the  brake  beam  while  the 
engine  was  running.  And  one  of  them  stated  that  the  position  which 
the  plaintiff  stated  he  occupied  on  the  engine  was  a  dangerous  place. 
The  fireman  on  the  engine  testified  that  if  he  had  known  the  boy  was 
on  the  rear  of  the  tender,  he  would  have  had  the  engineer  stop  the 
engine  and  let  the  boy  off;  that  stopping  the  engine  would  have  been 
the  proper  thing  to  do  under  the  circumstances.  And  the  engineer  who 
drove  the  engine  and  denied  seeing  the  boy,  testified  that  if  he  had 
known  he  was  there,  he  would  have  stopped  and  put  him  off.  This  tes- 
timony, in  connection  with  the  evidence  of  the  plaintiff,  to  the  effect 
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that  the  engineer  saw  him  and  told  him  to  get  off,  not  only  presented 
the  question  of  discovered  peril,  but  supports  the  verdict  of  the  jury  in 
favor  of  the  plaintiff  on  that  issue.  (Railway  Co.  v.  Langford,  29 
S.  W.  Rep.,  936;  Railway  Co.  v.  Stone,  56  S:  W.  Rep.,  933;  Railway 
Co.  V.  Bolton,  81  S.  W.  Rep.,  123,  and  cases  there  cited.) 

Under  other  assignments  it  is  contended  that  the  court  should  not 
have  submitted  to  the  jury  the  issue  of  contributory  negligence  on  the 
part  of  the  plaintiff,  and  should  not  have  charged  that  the  burden  of 
proof  rested  upon  the  defendant  upon  that  issue.  As  a  general  rule, 
when  a  plaintiff  seeks  to  recover  solely  upon  the  doctrine  of  discovered 
peril,  contributory  negligence  is  not  available  as  a  defense;  but  in  this 
case  the  charge  of  the  court  gave  the  defendant  the  benefit  of  that  de- 
fense, and  the  court  also  gave  a  special  instruction,  requested  by  the 
defendant,  submitting  that  issue  to  the  jury.  It  is  not  contended  that 
the  court's  charge  "was  not  properly  framed,  and  we  do  not  think  the 
defendant  has  any  right  to  complain  because  that  issue  was  submitted 
to  the  jury  in  the  manner  that  it  was. 

The  verdict  of  the  jury  involves  a  finding  that  the  plaintiff  was  not 
guilty  of  contributory  negligence,  after  he  was  ordered  to  get  off  the 
engine,  and  we  are  not  prepared  to  hold  that  such  finding  is  not  sus- 
tained by  testimony.  In  fact,  in  all  the  respects  in  which  the  verdict 
is  assailed,  we  find  testimony  in  the  record  which  supports  it.  The 
plaintiff^s  negligence  in  getting  on  the  engine  would  not  cut  off  his  right 
to  recover  if  the  engineer  discovered  him  in  a  perilous  position  and  failed 
to  use  all  available  means  to  prevent  the  disaster. 

The  court's  charge  and  the  refusal  of  several  requested  instructions 
are  made  the  subject  of  complaint  under  several  assignments  of  error. 
Besides  presenting  the  law  very  favorably  to  the  defendant  in  the  main 
charge,  the  court  gave  several  requested  instructions,  all  of  which  stated 
the  law  very  favorably  in  favor  of  the  defendant ;  and  therefore  we  over- 
rule all  assignments  complaining  of  the  action  of  the  court  in  the  par- 
ticulars referred  to. 

While  the  defendant  was  introducing  its  testimony,  it  requested  the 
court  to  have  the  jury  retired  and  the  admissibility  of  certain  testi- 
mony determined  in  the  absence  of  the  jury.  The  jury  was  removed 
from  the  courtroom,  whereupon  the  defendant  stated  that  it  desired  to 
offer  Fred  Lambka  as  a  witness,  he  being  the  engineer  who. was  in 
charge  of  the  engine  at  the  time  of  the  accident  in  question;  that  the 
witness  had  been  confined  in  the  penitentiary,  but  had  been  pardoned 
by  the  Governor,  and  his  citizenship  fully  restored,  and  the  court  was 
requested  to  rule  that  the  plaintiff  had  no  right  to  present  or  elicit  any 
testimony  tending  to  show  that  the  witness  had  been  convicted  of  an 
offense  and  confined  in  the  penitentiary.  This  ruling  the  court  declined 
to  make,  and  the  witness  was  then  placed  upon'the  stand  to  testify 
before  the  jury;  whereupon  the  plaintiff  objected  to  his  testimony,  and 
in  support  of  his  objection  offered  in  evidence  an  agreement  signed  by 
the  parties  to  the  effect  that  the  witness  had  been  in  the  penitentiary, 
and  also  a  copy  of  the  judgment  of  conviction  and  sentence,  showing 
that  the  witness  had  been  convicted  of  a  felony  in  one  of  the  District 
Courts  of  this  State.  The  defendant  then  submitted  to  the  court  the 
pardon,  and  the  court  held  that  the  witness  was  competent  to  testify. 
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but  permitted  the  eviaence  of  his  conviction  to  go  before  the  jury.  The 
defendant  objected  to  that  evidence  as  not  admissible  for  the  purpose 
of  impeaching  the  witness,  and  that  contention  is  urged  in  this  court. 
On  cross  examination  the  witness  stated  that  three  or  four  days  before 
he  was  pardoned,  he  entered  into  an  agreement  to  appear  and  testify 
in  this  case;  and  counsel  for  the  plaintiff  contends  that  that  testimony 
tends  to  show  the  bias  of  the  witness  in  favor  of  the  defendant,  and  that 
the  testimony  complained  of  was  admissible  for  that  purpose.  There 
may  be  something  in  this  contention,  but  we  prefer  to  rest  our  decision 
upon  the  broader  ground  that  the  judgment  oi  conviction  takes  the  case 
out  of  the  general  rule,  which  excludes  evidence  tending  to  show  that 
the  witness  has  been  guilty  of  a  particular  offense.  The  rule  referred 
to  is  based  upon  the  ground  that  it  would  be  unfair  to  the  witness  to 
set  up  charges  against  him  without  notice  and  time  to  prepare  to  meet 
such  charges;  and  because  such  a  course  might  result  in  an  unnecessary 
confusion  of  issues  before  the  jury.  But  neither  of  these  reasons  exist 
when  the  discrediting  fact  is  a  judicial  conviction  of  crime,  because 
the  proof  of  such  conviction  is  made  by  documentary  and  record  evi- 
dence, and  does  not  operate  upon  the  witness  with  unfair  surprises, 
nor  lead  to  confusion  of  issues.  And,  for  these  reasons,  it  is  stated  in 
an  eminent  text  book  that  "proof  by  the  record  of  conviction  of  crime 
is  universally  conceded  to  be  a  proper  mode  of  impeachment.*'  (1 
Greenl.  Ev.,  16th  ed.,  sec.  461.) 

Complaint  is  urged  against  the  action  of  the  court  in  overruling  the 
motion  asking  that  the  witness  C.  C.  Potter  be  required  to  answer  cer- 
tain questions  propounded  to  him.  The  witness  is  an  attorney  at  law, 
and  testified  that  a  boy  who  had  lost  both  of  his  feet  in  a  railroad  acci- 
dent at  Ardmore,  Indian  Territory,  together  with  his  father,  came  to 
his  office  in  that  town  and  consulted  him  in  reference  to  bringing  a  suit 
against  the  defendant  to  recover  damages  on  account  of  such  injuries. 
The  witness  declined  to  state  what  the  boy  said  to  him,  upon  the  ground 
that  he  was  consulted  as  an  attorney,  and  that  the  statement  was  privi- 
leged. The  defendant  contends  that  as  the  plaintiff  testified  that  he 
never  consulted  Judge  Potter,  nor  had  any  conversation  with  him,  any 
statement  that  he  may  have  made  to  him  was  not  privileged;  or  if  it 
ever  was  privileged,  that  it  ceased  so  to  be  after  the  plaintiff  had 
denied  the  existence  of  the  relationship.  No  authority  is  cited  in  sup- 
port of  either  of  these  contentions,  and  it  is  not  believed  that  they 
are  tenable.  Besides,  Judge  Potter  did  not  identify  the  plaintiff  as  the 
person  who  made  the  statement  to  him,  other  than  by  the  circumstance 
that  the  boy  who  consulted  him  claimed  to  have  lost  both  of  his  feet  in 
a  railroad  accident  in  Ardmore,  Indian  Territory. 

Nor  did  the  trial  court  err  in  refusing  to  set  aside  the  verdict  upon 
the  ground  of  the  alleged  misconduct  of  the  jury.  The  plaintiff  sub- 
mitted the  testimony  of  the  jurors  referred  to,  controverting  the  charge 
against  them  and  fully  acquitting  themselves  of  any  misconduct;  and 
it  was  also  shown  that  one  of  the  attorneys  for  the  defendant  was  ap- 
prised of  the  alleged  misconduct  before  the  case  was  submitted  to  the 
jury,,  and  the  question  was  not  raised  until  after  the  jury  had  decided 
the  case. 

We  also  hold  that  no  error  was  committed  in  overruling  the  defend- 
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ant's  plea  to  the  jurisdiction  of  the  court  below.  The  defendant's  con- 
tention is  that  as  the  cause  of  action  arose  in  the  Indian  Territory, 
where  the  plaintiff  and  his  father  then  resided  and  are  now  residing, 
and  where  the  defendant  was  then  and  is  now  operating  a  line  of  rail- 
road, the  plaintiff  should  not  be  permitted  to  litigate  his  cause  of  action 
in  the  courts  of  this  State,  although  he  brought  his  suit  in  a  county 
through  which  the  defendant's  railroad  is  operated.  The  case  of  Mexi- 
can National  By.  Co.  v.  Jackson,  89  Texas,  107,  is  not  analogous  to 
this  case.  In  that  case  it  was  shown  that  the  laws  of  Mexico,  where 
the  cause  of  action  arose,  were  essentially  different  from  those  of  Texas. 
No  such  proof  was  made  in  this  case.  The  ruling  of  the  trial  court 
is  supported  by  Railway  Company  v.  Keller,  76  S.  W.  Rep.,  804; 
Railway  Company  v.  Kellerman,  87  S.  W.  Rep.,  401,  and  Railway  Com- 
pany V.  Godair,  87  S.  W.  Rep.,  871.  In  the  Keller  case  the  Supreme 
Court  refused  a  writ  of  error. 

This  opinion  has  hot  dealt  with  some  minor  questions  that  are  pre- 
sented in  the  elaborate  brief  which  has  been  filed  on  behalf  of  the 
railway  company.  Every  question  in  the  case  has  received  careful  con- 
sideration, but  the  conclusion  is  that  no  reversible  error  has  been  shown, 
and  therefore  the  judgment  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


S.  E.  BiGHAM  v.  W.  S.  Clubb. 

Decided  March  14,   1906. 

1. — Contested  Election — ^Yonthfnl  Appearance  of  Voter — Hot  Evidence. 

A  judge  tning  a  contested  election,  without  a  jurj',  excluded  a  vote  be- 
cause of  the  youthful  appearance  of  the  voter,  and  this,  although  the  voter 
had  testified  that  he  was  twenty-one  years  of  age  and  there  was  no  evidence 
to  the  contrary.  Held,  error.  The  findings  of  a  court  should  rest  upon  the 
testimony  offered  alone,  and  not  upon  information  gained  by  some  other  method, 
whether  by  observation  or  otherwise. 

2. — ^Illegal  Votes — Allegata  et  Probata. 

Only  the  ground  alleged,  as  making  the  vote  illegal,  can  be  the  basis  of  a 
verdict  or  judgment,  whatever  other  fact  might  dev^lope  on  the  trial. 

8. — Payment  of  Poll  Tax — ^Loss  of  Hand  or  Foot. 

The  law  exempts  those  from  the  payment  of  poll  tax  who  have  lost  a  hand 
or  foot.  It  can  not  be  said  that  loss  of  a  portion  of  the  hand  or  foot  would 
bring  the  person  within  the  exemption. 

4. — Changing  Official  Ballot — Section  63,  Election  Law  of  1908,  Construed. 

A  ballot  prepared  by  tearing  off  the  National  ticket  of  one  political  party 
and  attaching  it  to  the  State  ticket  of  another  political  party  is  iUegal. 

Appeal  from  the  District  Court  of  Jeflferson.  Tried  below  before 
Hon.  W.  H.  Pope. 

D,  W,  Glasscock  and  fi.  L.  White,  for  appellant. — ^The  court  erred  in 
its  findings  of  fact  that  "R.  Orange,  alias  Owens,  was  under  the  age 
of  twenty-one   (21)   years  when  he  cast  his  ballot  in  said  election;'* 
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because^  contrary  to  and  not  supported  by  the  evidence,  and  because 
the  uncontradicted  evidence  as  appears  from  the  statement  of  facts 
herein,  shows  that  at  the  time  the  said  R.  Orange  so  cast  his  ballot  he 
was  twenty-one  (21)  years  of  age,  and  that  he  became  twenty-one  years 
old  February  2,  1904.    Clark  v.  McGrath,  22  S.  W.  Rep.,  527. 

The  court  erred  in  its  findings  of  fact  that  R.  Orange  was  under  tlic 
age  of  twenty-one  years  at  the  time  he  cast  his  ballot,  and  that  "I  find 
this  not  only  upon  the  testimony  offered,  but  upon  the  physical  appear- 
ance of  the  said  R.  Orange,  alias  Owens,  himself,,  who  testified  on  the 
trial  hereof,  it  was  perfectly  clear  and  apparent  that  said  R.  Oran^o 
was  a  boy  not  more  than  eighteen  years  of  age ;"  because  it  was  error  for 
the  court  to  make  such  finding  upon  the  opinion  of  the  judge  as  to  the 
physical  appearance  of  said  elector,  there  being  no  evidence  whatever 
showing  what  such  physical  appearance  was.  Hunter  v.  State,  18  Texas 
Crim.  Apps.,  448;  McGuire  v.  State,  15  S.  W.  Rep.,  917;  Ihinger  v. 
State,  63  Ind.,  251 ;  1  Wharton  on  Evidence,  276. 

The  court  erred  in  its  findings  of  fact  that  R.  Orange  was  under 
the  age  of  twenty-one  years  at  the  time  he  cast  his  ballot;  because  no 
such  allegation  was  made  or  issue  raised  by  the  pleadings,  and  there 
was  nothing  in  the  pleadings  to  support  such  findings,  the  only  issue 
being  whether  the  elector  was  subject  to  and  paid  his  poll  tax,  con- 
testants alleging  that  he  was  subject  to  pay  same.  Rev.  Stats.,  art 
1803;  Owens  v.  State,  64  Texas,  510;  State  v.  Thompson,  30  S.  W. 
Rep.,  728;  Texas  &  Pac.  Ry.  v.  French,  86  Texas,  96;  Tinsley  v.  Penni- 
man,  83  Texas,  57;  Lewis  v.  Hatton,  86  Texas,  535;  Pacific  Exp.  Co. 
v.  Darnell,  62  Texas,  641;  Shipman  v.  Fulcrod,  42  Texas,  249;  Clark 
v.  McGrath,  22  S.  W.  Rep.,  527. 

An  elector  who  removes  from  one  precinct  to  another  in  the  same 
county  is  entitled  to  vote  at  any  general  election  in  the  precinct  of  his 
new  residence,  no  matter  how  short  the  term  of  such  new  residence. 
Rev.  Stats.,  title  36,  chap.  9 ;  Acts  1903,  sec.  28. 

The  court  erred  in  its  judgment  herein  in  counting  the  ballots  cast 
by  Tom  Duckett  and  Jesse  Garland  as  legal  ballots  for  W.  S.  Clubb, 
contestant,  and  refusing  to  deduct  same  from  his  total  vote,  because 
the  illegality  thereof  was  alleged  and  admitted  by  both  contestant  and 
contestee  and  the  only  issue  raised  by  the  pleadings  was,  for  whom  said 
electors  cast  their  ballots  and  it  appearing  that  said  two  ballots  were 
cast  for  W.  S.  Clubb,  contestant.  Rev.  Stats.,  art.  1803;  Graham  v. 
Henry,  17  Texas,  164;  Hill  v.  Allison,  51  Texas,  390;  11  Am.  and  Eng. 
Ency.  of  Law,  p.  488;  State  v.  Thompson,  30  S.  W.  Rep.,  728;  Moore 
v.  Sharp,  41  S.  W.  Rep.,  587. 

The  statutory  provision  that  persons  "who  have  lost  one  hand  or 
foot"  are  exempt  from  payment  of  poll  tax,  is  to  be  construed  agreeably 
to  the  dictates  of  common  sense;  and  does  not  require  absolute  literal 
amputation  of  the  member.  An  elector  who  has  permanently  lost  the 
use  of  a  hand  or  foot  by  suffering  such  serious  injury  thereto  as  to 
practically  destroy  same  and  be  forever  deprived  of  the  benefit  thereof, 
comes  within  the  exemption  and  the  fair  intent  and  meaning  of  the 
law.  The  injuries  of  W.  C.  Hoist,  D.  W.  Crenshaw,  and  Dave  Stone 
come  within  the  meaning  of  the  law,  and  they  were  each  exempt  there- 
under from  payment  of  the  poll  tax,  and,  therefore,  their  ballots  were 
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legal,  and  each  should  be  counted  for  appellant.  Rev.  Stats.,  art.  5048 ; 
Kottwitz  V.  Alexander,  .34  Texas,  713;  Russell  v.  Farquhar,  65  Texas, 
355;  Harrington  v.  Galveston  Co.,  1  W.  &  W.,  793;  State  v.  Phillips, 

63  Texas,  391. 

All  statutes  tending  to  limit  the  citizen  in  his  exercise  of  this  right 
(suffrage)  should  be  liberally  construed  in  his  favor.     Owens  v.  State, 

64  Texas,  609;  Williams  v.  State,  69  Texas,  372;  Bowers  v.  Smith,  20 
S.  W.  Rep.,  103;  Galveston,  H.  &  S.  A.  Ry.  Co.  v.  State,  81  Texas, 
599;  Edwards  v.  James,  7  Texas,  382. 

WTiere  the  right  to  vote  depends  upon  making  certain  proof  before 
the  election  officers,  the  evidence  must  show  that  such  proof  was  made; 
and  the  lack  of  such  proof  can  not  be  supplied  by  evidence  that  the 
officers  knew  that  the  citizen  was  a  legal  voter,  or  that  they  gave  insuffi- 
cient reasons  for  refusing  the  vote.  10  Am.  and  En^.  Ency.  of  Law, 
p.  846;  McLean  v.  Brookhead,  48  Cong.  H.  Rep.,  2613;  Rev.  Stats., 
title  36,  chap.  9;  sees.  61,  62,  63,  64,  114. 

It  appearing  from  the  uncontradicted  evidence  as  set  forth  in  state- 
ment of  facts  herein,  that  the  elector  P.  W.  Goodell  was  legally  entitled 
to  vote  and  did  vote  and  cast  a  legal  ballot  at  said  election  at  voting 
precinct  No.  11  for  contestee,  the  court  erred  in  refusing  to  count  said 
ballot  for  this  contestee  and  in  rendering  judgment  accordingly.  King 
v.  State,  70  S.  W.  Rep.,  1021 ;  Mechem  on  Pub.  Oflf.,  chap.  5,  par.  191 ; 
10  Am.  and  Eng.  Ency.  of  Law,  p.  731;  Wildman  v.  Anderson,  17  Kan., 
344;  Edwards  v.  Logan,  70  S.  W.  Sep.,  852;  Owens  v.  State,  64  Texas, 
502;  State  v.  Phillips,  63  Texas,  391;  State  v.  Mahnche,  41  S.  W. 
Rep.,  185. 

McDowell  &  Duffie,  for  appellee. — The  court  is  not  bound  to  accept 
the  positive  testimony  of  a  witness  as  true,  when  there  is  evidence  or 
circumstances  tending  to  show  it  is  not  true.  Nor  is  the  court  bound 
to  accept  the  uncontradicted  evidence  of  an  interested  witness.  Mer- 
cantile Banking  Co.  v.  Landa,  40  S.  W.  Rep.,  406;  Franklin  Life  Ins. 
Co.  V.  Villeneuve,  68  S.  W.  Rep.,  203. 

While  it  is  true,  it  is  alleged  that  the  said  Orange  was  subject  to  pay- 
ment of  poll  tax,  it  is  also  charged  that  the  vote  cast  by  him  was  illegal 
and  that  he  had  no  right  in  law  to  vote.  The  court,  upon  the  trial, 
had  a  right,  and  it  was  its  duty,  to  reject  said  vote  if  same  was  found 
to  be  illegal.    Little  v.  State,  75  Texas,  621. 

The  evidence  in  this  instance  showing  that  the  voter,  P.  W.  Goodell, 
though  possessed  of  all  legal  qualifications,  failed  to  comply  with  the 
law  in  casting  his  ballot  in  that  he  used  two  ballots,  a  Republican  and  a 
Democratic  ballot,  and  pasted  these  two  together,  folded  them  together, 
and  after  scratching  the  name  of  appellee  and  writing  the  name  of 
appellant  instead  thereon  on  the  Democratic  ballot,  leaving  the  balance 
of  said  ballot  untouched,  the  court  did  not  err  in  refusing  to  count 
same  for  appellant,  and  the  court's  failure  to  file  conclusions  of  law 
and  fact  on  this  point,  if  error  is  harmless.  Election  Law,  Acts  1905, 
sec.  53. 

FLY,  Associate  Justice. — This  is  a  contest  for  the  office  of  county 
commissioner  of  precinct  number  4,  Jefferson  County,  instituted  by  ap- 
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pellee.  In  the  original  petition  it  was  alleged  that  at  an  election  held 
in  said  county  and  precinct  on  November  8,  1904,  appellant  and  appellee 
were  candidates  for  the  oflRce  of  county  commissioner,  that  there  were 
three  voting  precincts  in  the  commissioner's  precinct,  LaBelle  or  num- 
ber 11,  Hampshire  or  number  12,  and  Fannett  or  number  13;  that  at 
the  first  named  (LaBelle)  thirty-three  ballots  were  cast,  at  the  second 
(Hampshire)  fifteen  ballots  were  cast  and  at  the  third  (Fannett) 
forty  ballots  were  cast,  making  an  aggregate  of  eighty-eight  ballots, 
eighty-five  of  which  were  cast  for  either  appellant  or  appellee.  That 
according  to  the  face  of  the  returns  appellant  received  forty-five  votes 
and  appellee  forty  votes  and  the  certificate  of  election  was  issued  to  the 
former.  It  was  admitted  by  appellee  that  the  election  at  the  Fannett 
and  LaBelle  boxes  were  in  all  things  fair  and  in  compliance  with  law, 
but  that  the  illegal  proceedings  complained  of  occurred  at  the  Hamp- 
shire box  where  only  fifteen  votes  were  polled.  It  was  alleged  that  at 
the  last  named  box  Joseph  B.  Eoberts,  who  resided  in  precinct  number 
16,  P.  R.  Williams,  who  resided  in  precinct  number  9,  J.  G.  Garland, 
who  resided  in  precinct  number  12,  John  M.  Adams,  who  resided  in 
precinct  number  9,  Aaron  Palmer,  who  resided  in  precinct  number  13, 
and  Tom  Buckett,  who  did  not  reside  in  precinct  number  11,  and  who 
had  not  paid  his  poll  tax,  were  all  illegally  permitted  to  vote  and  voted 
for  appellant.  It  was  further  alleged  that  Douglas  Briggs,  B.  Orange, 
Abe  Williams,  Carl  Coppock,  W.  C.  Hoist,  Dave  Stone  and  D.  W. 
Crenshaw,  each  of  whom  was  subject  to  pay  a  poll  tax,  and  were  not 
exempt  under  the  law  from  such  payment,  but  who  did  not  pay  their 
poll  tax  prior  to  February  1,  1904,  or  at  any  other  time,  were  permitted 
to  vote  and  each  cast  his  vote  for  appellant,  and  that  if  the  illegal  votes 
had  not  been  cast  appellant  would  have  received  only  thirty-two  votes 
and  appellee  forty  votes.  In  a  supplemental  petition  it  was  alleged  that 
Joseph  Gallier,  a  legal  voter,  who  would  have  cast  his  vote  for  appellee, 
was  denied  the  privilege  of  voting  by  the  officers  of  the  election. 

Appellant  answered  by  general  denial,  and  specially  denied  each  of 
the  allegations  as  to  illegal  votes  being  polled,  and  attacked  the  votes 
received  by  appellee  at  the  two  other  boxes  in  the  precinct. 

The  cause  was  tried  by  the  court,  without  a  jury,  and  judgment  was 
rendered  that  each  of  the  candidates  had  received  forty  votes  and  that 
another  election  should  be  ordered.  The  trial  judge  filed  his  conclusions 
of  law  and  fact  and  there  is  also  a  statement  of  facts  in  the  record. 

The  first,  second  and  third  assignments  of  error  attack  the  finding 
of  the  court  that  "R.  Orange,  alias  Owen,  was  under  twenty-one  years 
of  age  when  he  cast  his  vote  in  said  election,'*  because,  (1)  the  un- 
contradicted evidence  showed  that  he  was  over  twenty-one;  (2)  because 
the  court  based  its  finding  upon  the  physical  appearance  of  Orange  when 
there  was  no  evidence  of  what  his  appearance  was,  and  (3)  because  there 
was  no  allegation  that  Orange  was  under  twenty-one  years  of  age,  the 
only  attack  on  his  vote  being  on  the  ground  that  he  had  not  paid  his 
poll  tax.  There  ^as  no  proof  that  tended  to  show  that  the  voter  was 
under  twenty-one  years  of  age.  He  swore  that  his  father  told  him  that 
he  was  twenty-one  on  February  2,  preceding  the  election  in  November, 
and  there  was  not  a  word  of  testimony  to  contradict  his  evidence.  He 
made  the  necessary  affidavit  and  having  become  twenty-one  after  the 
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first  of  February  and  not  being  a  resident  of  a  city  of  ten  thousand 
inhabitants  or  more,  he  had  the  right  to  vote  without  a  certificate  of 
exemption.     (Sees.  26  and  37,  Gen.  Laws  1903,  pp.  138-139.) 

The  court  did  not  have  the  authority  to  arbitrarily  set  aside  the 
testimony  of  a  witness,  as  he  must  have  done  in  this  case.  There  was 
no  fact  in  evidence  that  contradicted  Orange  and  the  court  evidently 
relied  to  some  extent  on  the  appearance  of  the  witness  as  evidence  upon 
which  to  base  his  finding  as  to  his  age.  The  appearance  of  persons  is 
often  deceptive  and  it  is  not  the  strongest  class  of  testimony  even  when 
it  is  proved,  and  when  left  to  the  secret,  unfettered  opinion  of  a  judge 
or  jury  it  can  not  be  sanctioned  at  all.  The  judge  states,  however,  that 
he  makes  his  finding  "not  only  upon  the  testimony  offered,  but  upon  the 
physical  appearance  of  the  said  R.  Orange,  alias  Owens,  himself. ''  The 
findings  of  a  court  should  rest  upon  the  "testimony  offered"  alone,  and 
not  upon  information  gained  by  some  other  method,  whether  iJy  ob- 
servation or  otherwise.  In  the  case  of  Smith  v.  State,  42  Texas,  448, 
the  jury  went  out  and  viewed  a  sow,  alleged  to  have  been  stolen  and 
Judge  Roberts  quaintly  said:  "How  they  performed  this  office,  what 
fact  they  discovered,  what  conclusion  they  arrived  at,  and  how  far  the 
personal  knowledge  of  the  fact  in  issue  then  acquired,  if  any,  influenced 
their  verdict,  are  not  written  in  the  record,  and  must  be  something 
wholly  unknown. in  the  trial  of  this  case,  both  in  the  court  below  and  in 
this  court,  as  the  sow  was  not  brought  into  court,  nor  sent  up  here 
with  the  transcript  of  the  record."  We  do  know  in  this  case  that  the 
appearance  of  the  witness  had  much  to  do  with  the  finding  of  the 
court,  but  how  he  managed  to  arrive  at  his  conclusion  does  not  appear. 
It  is  not  shown  that  the  witness  had  a  youthful  appearance,  that  he 
was  exceptionally  small,  or  that  there  was  an  absence  of  beard,  or 
manly  voice,  or  of  any  other  indicia  of  manhood.  Appellant  was  not 
given  the  benefit  of  the  evidence  upon  which  the  court  was  resting  its 
finding,  and  consequently  had  no  chance  to  rebut  it.  If  witnesses  had 
sworn  that  the  appearance  of  the  voter  was  youthful,  appellant  might 
have  found  witnesses  to  contradict  them,  but  he  could  not  meet  the 
secret  conclusions  locked  in  the  breast  of  the  judge. 

There  was  no  attack  made  on  the  vote  of  Orange  because  of  his  being 
under  twenty-one  years  of  age  in  the  pleadings  of  appellee,  and  the 
court  was  not  authorized  to  inquire  into  that  matter.  On  the  other  hand 
it  was  alleged  that  Orange  was  "within  the  age  limit  under  the  law," 
which  must  necessarily  have  meant  that  he  was  between  twenty-one  and 
sixty  years  of  age,  and  was  subject  to  pay  a  poll  tax,  and  the  ground  of 
attack  was  a  failure  to  pay  the  poll  tax.  The  action  of  the  court,  in  not 
only  inquiring  into  the  question  of  age,  but  in  actually  resting  his 
judgment  on  it,  was  in  utter  disregard  of  the  axiom,  as  old  as  system- 
atized law,  that  a  party  is  not  allowed  to  plead  one  case  and  make  out 
a  different  one  by  proof.  Or  as  stated  by  Judge  Story:  "The  c^use 
must  stand  before  the  court  to  be  heard  secundum  allegata  et  probata" 
What  is  said  in  this  connection  applies  with  equal  -force  to  the  voter, 
Abe  Williams,  whose  ballot  was  declared  illegal  because  he  lived  in 
another  precinct,  when  his  vote  was  attacked  only  on  the  ground  that 
lie  had  not  paid  his  poll  tax.  The  proof  showed  that  he  was  exempt 
from  payment  of  poll  tax  and  was  a  resident  of  the  precinct  in  which 
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he  voted.  There  was  no  allegation  that  Williams  had  lived  in  a  city 
of  ten  thousand  inhabitants  and  that  he  did  not  have  an  exemption 
certificate. 

It  was  alleged  by  appellee  that  J.  G.  Garland  and  Tom  Duckett  did 
not  reside  in  the  precinct  in  which  they  voted,  and  that  the  latter, 
though  subject  to  payment  thereof,  had  not  paid  his  poll  tax,  and  yet 
in  the  face  of  that  allegation  the  court  counted  the  ballots  for  appellee. 
The  answer  of  appellant  did  not  put  in  issue  the  allegations  as  to  the 
illegality  but  alleged  that  they  were  counted  for  appellee.  Having 
attacked  the  legality  of  the  two  votes,  appellee  should  not  have  received 
the  benefit  of  them.  (Moore  v.  Sharp  (Tenn.),  41  S.  W.  Rep.,  587.) 
That  case  is  directly  in  point. 

The  proof  showed  that  W.  C.  Hoist  had  lost  three  fingers  and  part 
of  the  fore  finger  but  had  not  lost  the  palm  and  thumb.  The  law  ex- 
empts those  from  payment  of  poll  tax  who  have  lost  a  hand  or  foot.  It 
can  not  be  said  that  loss  of  a  portion  of  the  hand  or  foot  would  bring 
the  person  within  the  exemption  mentioned.  It  may  be  that  the  dis- 
ability would  be  just  as  great  as  though  the  hand  or  foot  was  gone,  but 
courts  have  no  authority  to  extend  the  terms  of  the  law  beyond  its 
plain  provisions.  The  same  can  be  said  of  D.  W.  Crenshaw,  who  had 
lost  the  first  two  fingers  from  his  hand  and  whose  third  finger  was 
stiff  in  the  second  joint,  and  of  Dave  Stone,  who  had  a  large  sore  on  one 
of  his  ankles,  and  the  flesh  was  sloughing  off.  The  fact  that  the  foot 
should  have  been  amputated  did  not  constitute  him  a  person  who  had 
lost  a  foot.  We  think  the  three  votes  were  properly  excluded.  It  may 
be  that  the  injuries  to  the  hands  and  the  foot  were  such  as  to  greatly 
impair  their  usefulness,  but  the  loss  of  the  members  is  what  constitutes 
the  exemption  and  not  the  maiming  of  them.  The  word  ^%st,"  as  used 
in  the  statute,  must  be  taken  in  its  ordinary  acceptation,  and  when  we 
speak  of  a  person  losing  a  limb  we  mean  that  it  is  gone  and  not  that  it 
is  injured  or  mutilated.  A  man  may  lose  the  use  of  a  limb  and  not 
lose  the  limb.  If  the  word  *%st,"  as  used  in  the  statute,  is  held  to  mean 
the  absence  of  three  fingers,  it  could  be  held  to  mean  the  loss  of  one 
finger  and  so  on. 

In  section  63  of  the  election  law  of  1903  it  is  provided  that  the 
judge  of  the  election  shall  deliver  to  each  qualified  voter  one  of  each  of 
the  official  ballots  upon  the  blank  side  of  which  the  presiding  judge  shall 
have  previously  written  his  signature,  and  the  voter  shall  immediately  re- 
pair to  a  voting  booth  and  select  the  ballot  he  wishes  to  vote  and  prepare 
the  same  by  striking  out  the  name  of  any  candidate  thereon  for  whom 
he  does  not  desire  to  vote,  and  inserting  the  name  of  his  choice  under- 
neath. After  the  preparation  of  his  ballot  he  is  required  to  fold  it  so 
as  to  conceal  the  printing  on  it  and  so  as  to  expose  the  name  of  the 
presiding  judge;  and  shall  also  fold  the  ballots  not  voted,  and  shall 
hand,  the  ballot  he  desires  to  vote  to  the  numbering  judge  and  the 
others  to  another  judge.  We  think  the  mode  of  voting  prescribed 
should  be  substantially  followed  by  the  voter  and  that  it  was  never 
contemplated  that  two  official  ballots  could  be  cut  in  two  and  the  part 
of  one  be  attached  to  the  part  of  the  other,  and  that  the  only  manner 
of  changing  Jhe  names  on  an  official  ballot  is  by  their  erasure  and  the 
inserting  of  others,  as  provided  by  statute.     It  follows  that  the  vote 
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of  Goodell,  who  tore  the  national  ticket  of  one  political  party  oflE  and 
attached  it  to  the  state  ticket  of  another  political  party,  was  properly 
rejected  by  the  officers  of  the  election. 

We  do  not  think  the  evidence  was  sufficient  to  show  that  the  vote  of 
Joseph  Gallier  was  rejected  by  the  officers  of  the  election.  Under  the 
view  taken  by  the  court  of  the  whole  evidence,  it  would  not  matter 
whether  his  vote  was  improperly  rejected  or  not  as  adding  or  omitting 
his  vote  would  not  change  the  result  in  any  manner. 

The  court  found  that  appellant  received  forty  legal  ballots,  and  held 
that  the  votes  of  Orange,  Williams,  Hoist,  Stone  and  Crenshaw,  five 
in  all,  were  illegally  counted  for  him.  He  found  that,  with  the  addition 
of  the  votes  of  Garland  and  Duckett,  which  were  alleged  by  appellee  to 
have  been  illegally  cast,  appellee  had  also  received  forty  votes,  making 
a  tie.  We  are  of  the  opinion,  however,  as  hereinbefore  indicated,  that 
only  three  of  the  votes,  those  of  Hoist,  Stone  and  Crenshaw,  should 
have  been  excluded,  dlid  that  appellant  received  forty-two  votes.  De- 
ducting the  votes  of  Garland  and  Duckett,  which  appellee  should  not 
have  received,  from  his  vote,  and  he  was  entitled  to  thirty-eight  votes. 
Appellant  having  received  a  clear  majority  of  the  votes  should  be 
declared  entitled  to  the  office. 

The  judgment  of  the  District  Court  is  reversed  and  judgment  here 
rendered  that  appellee  take  nothing  by  his  suit  and  that  appellant 
recover  all  costs  of  this  court  and  the  lower  court  in  this  behalf  ex- 
pended. 

Reversed  and  rendered. 


The  Texas  &  New  Orleans  Railway  Company  v.  J.  H.  Lawbenoe. 

Decided  March   14,   1906. 

Xoney  in  Baggage — Liability  of  Carrier. 

An  amount  of  money  placed  in  a  trunk  by  a  passenger  for  bona  fide  trayeling 
expenses  and  personal  use,  to  such  reasonable  amount  only  as  a  prudent  person 
would  deem  necessary  and  proper  for  such  purposes,  must  be  considered  as  in- 
cluded within  the  term  **baggage." 

Appeal  from  the  County  Court  of  Orange.  Tried  before  Hon.  W.  J. 
Wingate. 

BaJcer,  Botts,  ParJcer  &  Garwood  and  Chester  £  Chester,  for  appel- 
lants.— A  passenger  is  entitled  to  carry  as  baggage  such  a  sum  of  money 
only  as  may  be  reasonably  necessary  to  defray  the  expenses  of  the  trip, 
taking  into  consideration  the  distance  and  duration  of  the  trip  and  the 
passenger's  station  in  life.  International  &  G.  N.  Ry.  v.  Chas.  McCown, 
2  Willson  App.  Civ.  Cases,  712;  Bonner  v.  Blum,  25  S.  W.  Rep.,  60; 
Missouri,  K.  &  T.  Ry.  v.  Meek,  7  Texas  Ct.  Rep.,  861 ;  3  Am.  and  Eng. 
Ency.,  535,  sec.  4;  Hutchinson  on  Carriers,  sees.  685,  682;  Humphreys 
V.  Perry,  148  U.  S.,  627;  Dunlap  v.  International  Steamboat  Co.,  98 
Mass.,  371;  Michigan  Cent.  Ry.  v.  Carrow,  73  111.,  348;  Cincinnati 
&  C.  Ry.  Co.  V.  Marcus,  38  111.,  220;  Merrill  v.  GrinneU,  30  N.  Y., 
620;  Haines  v.  Chicago,  St.  P.,  M.  &  0.  Ry.  Co.,  29  Minn.,  160. 


1906.]  T.  &  N.  0.  Ry.  Co.  v.  Lawbence.  319 

If  appellant  is  liable  to  appellee  for  any  portion  of  the  money  alleged 
to  have  been  lost^  it  would  be  liable  for  a  much  smaller  smn  than  the 
amoimt  of  the  judgment^  because  it  is  clearly  apparent  from  the  evidence 
that  a  very  small  portion,  if  any,  of  the  money  claimed  by  appellee  to 
have  been  placed  in  the  trunk  and  lost  would  have  been  necessary  for  the 
expenses  or  personal  use  of  appellee  on  said  trip.  Missouri,  K.  &  T. 
Ry.  V.  Meek,  7  Texas  Ct.  Rep.,  863 ;  Illinois  C.  Ry.  v.  Handy,  63  Miss., 
609;  Bank  of  Greenfield  v.  Marietta  &  C.  Ry.  Co.,  20  Ohio  St.,  269; 
6  Am.  Rep.,  665;  Orange  Co.  Bank  v.  Brown,  9  Wend.,  117;  Dunlap 
V.  International  Steamboat  Co.,  98  Mass.,  371 ;  Hutchinson  on  Carriers, 
supra;  A.  &  E.  Enc,  supra. 

In  the  absence  of  notice,  a  carrier  woidd  not,  in  any  event,  be  liable 
for  money  carried  as  baggage,  in  excess  of  such  amount  as  would  be 
reasonably  necessary  to  defray  the  expenses  of  the  trip,  taking  into 
consideration  the  passenger's  station  in  life,  length  of  journey,  etc. 
Humphreys  v.  Perry,  148  U.  S.,  627;  Michigan  Cent.  R.  R.  Co.  v. 
Carrow,  73  111.,  348;  Dunlap  v.  International  Steamboat  Co.,  98 
Mass.,  371 ;  lUinois  C.  Ry.  Co.  v.  Handy,  63  Miss.,  609 ;  Cincinnati  & 
C.  Ry.  Co.  V.  Marcus,  38  111.,  220;  Davis  v.  Michigan  S.  &  N.  I.  Ry. 
Co.,  22  111.,  278;  Haines  v.  Chicago,  St.  P.  M.  &  0.  Ry.  Co.,  29  Minn., 
160;  Bank  of  Greenfield  v.  Marietta  &  C.  Ry.  Co.,  20  Ohio  St.,  259. 

Holland  £  Holland,  for  appellee. — For  money  which  is  included 
bona  fide  in  a  passenger^s  baggage  for  his  traveling  expenses  and  per- 
sonal use  on  the  journey,  a  passenger  carrier  is  liable  as  an  insurer, 
not  to  exceed  a  reasonable  sum.  International  &  G.  N.  Ry.  Co.  v.  Mc- 
Cown,  2  Willson  Civ.  Cases,  sec.  712. 

NEILL,  Associate  Justice. — This  suit  originated  in  the  Justice's 
Court  and  was  brought  by  appellee  as  a  passenger  against  appellant  as  a 
common  carrier  to  recover  $158.05,  one  dollar  of  which  was  for  injuries 
to  his  trunk,  and  the  balance  for  money  taken  therefrom  while  in  ap- 
pellant's possession  for  transportation  as  appellee's  baggage.  The  trial 
of  the  case  in  both  the  Justice  and  County  Courts  resulted  in  judgments 
in  favor  of  appellee  for  the  amount  sued  for. 

Prom  the  judgment  in  the  latter  court,  an  appeal  is  prosecuted  here. 

The  facts  are  uncontroverted  that  on  the  17th  day  of  July,  1903, 
appellee,  a  blacksmith,  purchased  a  ticket  from  appellant  entitling  him 
to  transportation  over  its  line  of  railway  from  Orange  to  Houston, 
Texas,  and  from  there,  over  the  Houston  &  Texas  Central  Railroad,  to 
Thornton,  Texas;  that  he  then,  as  a  passenger  by  virtue  of  his  right 
evidenced  by  said  ticket,  tendered  to  appellant  at  Orange  his  trunk, 
containing  $157.05,  to  be  carried  with  him  as  baggage  on  his  trip,  which 
was  received  there  and  checked  as  baggage  by  appellant  to  the  point  of 
his  destination;  that  in  transit,  his  trunk  was  broken  and  $157.05  of 
his  money  lost  or  taken  therefrom;  that  the  purpose  of  appellee's  trip 
to  Thornton  was  to  visit  his  three  children,  his  wife  being  dead,  and 
his  visit  lasted  ten  or  fifteen  days;  and  that  when  he  started  on  his 
journey,  besides  the  money  in  his  trunk,  he  had  on  his  person  about 
eighty  dollars. 

The  trial  judge,  before  whom  the  case  was  tried  without  a  jury, 
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found  as  a  fact,  "that  the  amount  of  money  placed  in  said  trunk  by 
plaintiff,  to  wit,  one  hundred  and  fifty-seven  dollars  and  five  cents, 
was  reasonably  necessary  to  pay  the  expenses  of  his  contemplated  trip 
from  Orange  to  his  place  of  destination  and  return  to  Orange." 

From  this  conclusion  of  the  trial  court  spring  all  the  objections 
raised  by  the  assignments  to  the  judgment  appealed  from. 

If  the  conclusion  is  correct,  or,  in  other  words,  if  the  evidence  is 
reasonably  sufficient  to  sustain  it,  the  money  in  the  trunk  must  be  re- 
garded as  appellee's  baggage,  for  the  loss  of  which  appellant  would  be 
liable. 

'The  term  Tbaggage,'"  says  Lawson  on  Bailment,  sec.  272,  "means 
such  goods  and  chattels  as  the  convenience  or  comfort,  the  taste,  the 
pleasure  or  the  protection,  of  the  passenger  generally  makes  it  fit  and 
proper  for  the  passenger  in  question  to  take  with  him  for  his  personal 
use,  according  to  the  wants  or  habits  of  the  class  to  which  he  belongs, 
either  with  reference  to  the  period  of  the  transit,  or  the  ultimate  purpose 
of  the  journey .^^ 

"Broadly  stated,  the  rule  is  that  those  things  are  personal  baggage 
which  a  passenger  carries  with  him  for  his  personal  use  and  convenience 
on  his  journey,  and  during  his  stay  at  the  place  to  which  he  is  going. 
.  .  .  The  purpose  of  the  journey  often  determines  the  question  of 
what  is  or  is  not  personal  baggage,  and  6o  does  the  length  of  the  journey 
or  proposed  stay.  The  business  in  which  the  person  is  engaged  is  also 
important,  for  what  would  be  regarded  as  personal  baggage  for  a  person 
engaged  in  one  line  of  business  would  not  for  a  person  in  an  entirely 
different  line  of  business.  It  is  not  necessary  that  the  articles,  in  order 
to  constitute  baggage,  should  be  used  on  the  journey;  if  they  are  such 
as  are  reasonably  necessary  for  the  passenger,  either  while  in  transit  or 
temporarily  staying  at-  a  particular  place,  they  will  be  considered  as 
baggage."     (4  Elliott  on  Railroads,  sec.  1647.) 

Sufficient  money  for  the  purposes  of  the  passenger's  journey  is  held 
to  be  personal  baggage.  (Jordan  v.  Fall  River  Rv.  Co.,  5  Cush.,  69; 
51  Am.  Dec,  44;  Fairfax  v.  New  York,  etc.,  Ry.  Co.,  73  N.  Y.,  167; 
Dunlap  V.  International  S.  Co.,  98  Mass.,  371. 

In  Merrill  v.  Grennell,  30  N.  Y.,  610,  it  is  said :  "Men  who  engage 
in  the  business  of  transporting  persons  from  one  part  of  the  country  to 
another,  must  make  provision  for  carrying  also  whatever  may  be  reason- 
ably necessary  to  the  traveler,  under  ordinary  circumstances,  for  the 
prosecution  of  the  journey,  or  they  will  be  wholly  without  employment. 
Nothing  of  course  can  be  more  essential  to  this  end  that  an  adcqtiate 
supply  of  money  for  traveling  expenses;  and  the  amount  must  neces- 
sarily be  measured,  not  alone  by  the  requirements  of  the  transit  over  a 
particular  part  of  the  entire  route,  to  which  the  line  of  one  class  of 
carriers  extends,  but  must  embrace  the  whole  of  the  contemplated 
journey,  and  include  such  an  allowance,  for  accidents  or  sickness,  and 
for  sojourneying  on  the  way,  as  a  reasonably  prudent  man  would  con- 
sider necessary  to  make.  Whether  the  amount  claimed  in  the  case  of 
loss  would  be  reasonable  or  excessive  in  the  particular  instance  would 
depend  upon  the  character  of  the  journey  and  the  special  circumstances 
of  the  case.  It  is  very  clear  that  it  would  not  include  funds  carried 
for  the  purpose  of  transportation  or  remittance,  or  for  investment  in 
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another  locality.  It  should  be  limited  to  money  taken  for  traveling 
expenses  properly  so  called.  When  thus  limited,  the  principle  does  not 
involve  any  departure  from  the  rule  that  the  liabilities  of  the  carrier 
are  imposed  in  respect  to  the  compensation  paid,  but  is  in  strict  ac- 
cordance with  the  principle.'* 

In  the  case  of  Jordan  v.  Pall  River  Ry.  Co.,  5  Cush.,  73,  the  court, 
after  stating  as  its  conclusion  that  money  bona  fide  taken  for  traveling 
expenses  and  personal  use  may  properly  be  regarded  as  forming  a  part 
of  a  traveler's  baggage,  says:  "It  has  been  objected,  that  the  carrier 
will  not  expect  that  there  will  be  money  with  the  baggage,  and  will  not 
therefore  be  put  upon  his  guards  But  surely  a  carrier  may  very 
naturally  understand  and  expect,  that  a  passenger  will  place  his  money 
for  expenses,  or  some  part  of  it,  in  his  trunk,  instead  of  carrying  it  about 
his  person;  he  certainly  might  as  naturally  expect  this,  as  tibat  there 
would  be  jewels  or  a  watch  in  a  traveling  trunk,  for  which  articles  a 
carrier  has  been  held'  responsible.  The  passenger  is  not  bound  to  give 
notice  of  the  contents  of  his  trunk,  unless  particular  inquiry  be  made 
of  the  carrier.  But  it  must  be  fully  understood  that  money  can  not  be 
considered  as  baggage,  except  such  as  is  bona  fide  taken  for  traveling 
expenses  and  personal  use;  and  to  such  reasonable  amount  only  as  a 
prudent  person  would  deem  necessary  and  proper  for  such  purpose.*' 

It  is  ordinarily  a  question  of  fact  for  the  jury  to  determine  in  the 
particular  case  what  articles  are  or  are  not  personal  baggage  (Texap  & 
P.  Ry.  Co.  V.  Purgerson,  1  W.  &  W.,  728;  Elliott  on  Railroads,  sec. 
1648) ;  and  also  to  determine  what  is  a  reasonable  quantity  of  baggage, 
for  which  a  carrier  should  be  held  liable  under  the  circumstances. 
(Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Pales,  77  S.  W.  Rep.,  236.) 

Under  the  authorities  cited,  it  is  clear  that  the  conclusion  quoted  of 
the  trial  court  brings  the  one  hundred  and  fifty-seven  dollars  and  five 
cents,  which  was  in  appellee's  trunk,  within  the  meaning  of  baggage^ 
for  the  loss  of  which  appellant  is  liable  as  a  common  carrier.  And  the 
evidence  being,  in  our  opinion,  reasonably  sufficient  to  sustain  such 
conclusion,  the  judgment  is  affirmed. 

Afiirmed. 


St.  Louis  Southwestern  Railway  Company  op  Texas  v.  Roland 

Brisco. 

Decided  March   16,  1907. 

1. — ^Moving  Handoar— Personal  Injuries — ^Aunmed  Kisk — Chargre. 

In  a  suit  for  personal  injuries  received  while  moving  a  handcar  from  the 
tool  house  to  the  track,  the  plaintiff's  theory  was  n^ligence  of  his  ooemployes 
in  shoving  the  car  with  more  force  than  usual,  causing  it  to  run  upon  and 
injure  him,  while  the  theory  of  defendant  was  that  the  car  was  being  moved 
in  the  usual  manner,  with  which  plaintiff  was  familiar,  and  that  he  assumed 
the  risk.  Tlie  evidence  was  conflicting.  The  court  charged  the  jury,  in  effect, 
that  if  said  employes,  who  were  shoving  said  car,  gave  an  unusual,  quick  and 
sudden  push  and  shoved  it  on  plaintiff,  and  such  manner  of  moving  the  car 
was  not  usual  or  necessary,  etc.,  to  find  for  plaintiff;  and  refused  a  special 
eharffe  requested  by  defendant  to  the  effect  that  if  the  car  was  moved  in  the 
usual  and  customary  manner  which  was  known  to  plaintiff,  that  he  could  not 
Vol.  XLU.  Civil— 21. 
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recover.    Held,  error  to  refuse  such  special  charge;  the  defendant  was  entitled 
to  have  the  law  affirmatively  applied  to  its  defense  as  made  by  the  evidence. 

8. — Ees  Gestae — ^Hearsay. 

A  remark  of  the  foreman  of  the  section  gang,  who  did  not  see  the  accident, 
made  just  afterwards,  as  follows:  *'You  all  must  be  careful  how  you  put  the 
car  on,  or  you  are  going  to  kill  some  man,"  was  not  admissible  as  res  gestae. 

Appeal  from  the  District  Court  of  Hopkins  County.  Tried  below 
before  Hon.  B.  L.  Porter. 

E.  B.  Perkins  and  Templeton,  Crosby  &  Dinsmorey  for  appellant. 

C.  E,  Sheppard,  for  appellee. — The  court^s  charge  is  affirmative  and 
correct  as  to  the  defense  of  assumed  risk,  and  the  court  correctly  directed 
the  attention  of  the  jury  to  the  difference  in  the  dangers  and  risks 
assumed  by  the  plaintiff  and  the  negligence  of  his  fellow  servants.  Gulf, 
C.  &  S.  P.  Ry.  V.  Wilder,  76  S.  W.  Bep.,  646;  International  &  G.  N.  By. 
V.  Newbum,  58  S.  W.  Bep.,  542. 

BAINEY,  Chief  Justice. — Boland  Brisco  instituted  this  suit 
against  the  St.  Louis  Southwestern  Bailway  Company,  to  recover  for 
damages  on  account  of  personal  injuries  alleged  to  have  been  received 
by  him  through  the  negligence  of  other  employes  while  working  as  a 
section  hand  in  assisting  to  remove  a  handcar  from  the  tool  house  and 
place  it  on  the  track.  The  railway  company  plead  the  general  issue, 
contributory  negligence  and  assumed  risk.  Upon  a  trial,  verdict  and 
judgment  were  rendered  for  Brisco  and  the  railway  company  appeals. 

The  railway  company  requested  the  court  to  give  a  special  charge 
reading  as  follows,  which  was  refused,  to  wit:  "If  you  believe  from 
the  evidence  that  plaintiff  was  injured  at  the  time  and  place  and  in  the 
manner  charged  in  the  petition,  and  if  you  further  believe  that  plaintiff's 
said  injuries  were  caused  by  the  rapid  movement  of  the  handcar  from 
the  tool  house  to  the  railway  track  at  a  point  on  the  railway  track  where 
there  was  a  switch  and  a  guard  rail  or  rails,  and  if  you  further  believe 
that  it  was  negligence,  as  that  term  has  been  defined  to  you,  in  the 
section'  hands  to  move  the  said  handcar  from  the  tool  house  to  the 
railway  track  at  that  place  with  the  speed  it  was  moved,  and  if  you 
further  believe  from  the  evidence  that  at  the  time  the  plaintiff  was 
injured  he  was  an  experienced  section  hand  and  knew,  or  might  have 
known  by  the  use  of  ordinary  care,  the  risk  and  danger  of  moving  the 
said  handcar  in  the  manner  it  was  moved,  and  if  you  further  believe  that 
the  said  handcar  at  that  time  was  moved  by  the  section  hands  in  the 
manner  which  theretofore  had  been  usual  and  customar}'^  with  them, 
and  if  you  believe  that  plaintiff  at  the  time  knew  the  ordinary  manner 
and  custom  of  the  section  hands  theretofore  in  moving  the  said  hand- 
car from  the  tool  house  to  the  railway  track,  then  plaintiff  assumed  all 
risk  to  himself  of  injuries  by  reason  of  the  manner  of  moving  the 
said  car  at  that  place,  and  defendant  is  not  liable  to  plaintiff  for  any 
injuries  received  by  him,  and  you  will  find  for  the  defendant.'* 

The  appellee's  theory  of  recovery  was  negligence  of  employes  in 
shoving  the  handcar  with  more  force  than  usual,  which  caused  it  to 
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nin  upon  and  injure  appellee,  who  was  pulling  it;  while  that  of  the 
railway  company  was  that  the  car  was  being  moved  in  the  usual  manner 
and  the  appellee  assumed  the  risk  of  its  being  so  moved. 

There  was  evidence  tending  to  show  that  the  employes  pushed  the 
car  with  much  greater  force  than  usual ;  while  on  the  other  hand,  there 
was  testimony  tending  to  show  that  the  car  was  shoved  that  morning 
just  as  it  was  at  all  other  times. 

The  court  instructed  the  jury,  in  effect,  that  if  said  employes  who 
were  shoving  said  car  gave  an  unusual,  quick  and  sudden  pu^  and 
shoved  it  on  plaintiff,  who  was  pulling  the  car,  and  such  was  not  usual 
or  necessary  to  get  same  on  the  track,  etc.,  to  find  for  plaintiff.  And 
also  gave  a  charge  on  assumed  risk  and  contributory  negligence,  but 
nowhere  in  the  charge  was  the  jury  instructed  that  if  the  car  was 
moved  in  the  usual  and  customary  manner  as  theretofore,  which  was 
known  to  appellee,  that  he  could  not  recover. 

The  railway  company  is  liable  for  the  negligence  of  its  employes,  but 
where  an  experienced  employe  is  daily  working  with  a  handcar,  putting 
it  on  and  taking  it  off  the  track,  and  is  hurt  by  the  usual  manner  of 
putting  the  car  on,  though  there  be  a  safer  method  of  doing  it,  he 
assumes  the  risk  of  such  manner  of  putting  it  on,  and  can  not  recover. 
(St.  Louis  S.  W.  Ry.  Co.  v.  Brisco,  17  Texas  Ct.  Eep.,  774.) 

The  railway  company  is  entitled  to  have  the  law  aflBrmatively  applied 
to  its  defense  as  made  by  the  evidence,  and  as  the  special  charge  was 
correct  in  view  of  the  evidence  it  should  have  been  given,  and  for 
refusing  to  give  it  the  judgment  will  be  reversed. 

The  court  erred  in  admitting  the  testimony  of  the  witness  Newsome, 
that  the  foreman  remarked,  *^ou  all  must  be  careful  how  you  put  the 
car  on,  or  you  are  going  to  kill  some  man."  This  remark  was  made 
just  after  the  accident,  when  the  plaintiff  had  been  taken  from  under 
the  car  and  had  just  been  set  down.  The  foreman  did  not  witness  the 
accident,  being  at  the  time  around  at  the  side  of  the  section  house  in  the 
discharge  of  other  duties.  The  testimony,  we  think,  was  not  res  gestae, 
but  purely  hearsay.  Its  tendency  was  to  show  negligence,  but  as  the 
foreman  did  not  witness  the  accident  it  was  not  admissible. 

We  have  considered  the  other  assignments,  in  none  of  which  do  we 
find  reversible  error. 

For  the  errors  indicated,  the  judgment  will  be  reversed  and  cause  re- 
manded. 

Reversed  and  remanded. 


P.  Deo  Ball  v.  J.  L.  Carroll  et  al. 

Decided  March  17,  1906. 

1. — ^Iteipass  to  Try  Title — ^Burden  of  Proof. 

Where  the  plaintiff  in  trespass  to  try  title  claims  under  a  deed  conveying 
a  large  tract,  but  expressly  excepting  from  the  conveyance  such  smaUer  tracts 
as  may  have  been  previouBly  conveyed,  the  burden  of  proof  is  on  such  plaintiff 
to  prove  that  the  tract  sued  for  is  not  one  of  nor  included  in  any  of  the 
tracts  previosuly  conveyed  and  a  failure  to  make  such  proof  will  defeat  a 
recovery. 
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2. — Same— Common  Source. 

The  plaintiff  claimed  under  a  deed  from  the  heirs  of  Z.  The  defendants 
claimed  under  a  judgment  for  delinquent  taxes  with  foreclosure  of  tax  lien 
against  Z.,  and  his  unknown  heirs,  and  the  unknown  owners  of  the  land.  Held, 
that  the  plaintiff  and  defendants  did  not  necessarily  claim  under  a  common 
source. 

8. — Tax  Suit— Proceeding  in  Eem. 

The  proceeding  in  a  tax  suit  is  one  in  rem.  All  persons  owning  or  claim- 
ing any  interest  in  the  property  are  required  to  be  made  parties  to  the  suit 
and  to  be  served  with  citation,  and  when  this  is  done,,  a  judgment  establishing 
and  foreclosing  the  State's  lien  upon  the  property  is  conclusive  against  aU 
persons  who  are  parties  to  the  suit  and  have  been  served  with  citation  whether 
they  are  named  in  the  judgment  or  not. 

Appeal  from  the  District  Court  of  Anderson  County.  Tried  below 
'before  Hon.  B.  H.  Gardner. 

P.  N,  Springer,  for  appellant. — ^Where  the  heirs  of  their  deceased 
parents  conveyed  by  deed  to  plaintiff's  vendor  all  of  a  grant  of  land, 
described  by  field  notes,  remaining  at  the  death  of  one  of  their  parents, 
unsold,  uncompromised,  not  donated  or  lost  in  suit  by  either  of  such 
parents,  and  the  evidence  showed  that  one  of  them  died  in  1870,  and 
the  other  in  1889 ;  and  the  evidence  further  showed  that  the  defendant 
claimed  title  to  a  certain  139  acres  of  land,  embraced  within  such  field 
notes,  through  a  sheriff's  deed  executed  under  a  judgment  rendered 
against  such  deceased  parents  and  their  heirs  jointly,  in  a  tax  suit 
instituted  many  years  after  the  death  of  both  of  such  parents,  and 
defendant's  deed,  order  of  sale,  and  such  judgment  w^ere  read  in  evi- 
dence, and  defendant  testified  in  his  own  behalf  to  sustain  such  deed 
and  sale,  he  was  bound  by  the  declaration  in  his  own  deed  and  chain 
of  title,  that  said  heirs  and  their  deceased  parents  were  the  owners  of 
the  particular  tract  claimed  by  him  at  the  time  such  judgment  was 
rendered,  and  such  evidence  was  prima  facie  sufficient  to  show  that 
said  139-acre  tract  of  land  was  not  excepted  from  such  conveyance  by 
said  heirs  to  plaintiff's  vendor.  Greenleaf  on  Evidence,  vol.  1,  sees. 
23  and  24;  Burk  v.  Turner,  79  Texas,  278;  Wallace  v.  Pruitt,  1  Texas 
Civ.  App.,  231 ;  Bartell  v.  Kelsey,  69  S.  W.  Rep.,  633. 

A  judgment  rendered  upon  a  petition  that  named,  in  the  alternative, 
one  or  the  other  of  two  sets  of  defendants,  but  not  both,  is  void  for  un- 
certainty. Black  on  Judgments,  vol.  1,  sec.  241;  Miller  v.  Peters,  26 
Ohio  St.,  270;  Kellar  v.  Stanley,  86  Ky.,  240,  or  6  S.  W.  Rep.,  477; 
Dickenson  v.  Cowley,  15  Kan.,  269. 

A  judgment  rendered  by  default  on  a  citation  by  publication  against 
unknown  heirs,  as  defendants  in  a  suit  by  the  State  for  taxes,  where 
the  statute  under  which  the  suit  is  instituted  requires  it  to  be  brought 
against  all  persons  owning,  or  having,  or  claiming  any  interest  in  the 
land,  is  void  on  its  face.  Sayles'  Stats.,  art.  5232o;  Babcock  v. 
Wolffarth,  80  S.  W.  Rep.,'  642,  or  10  Texas  Ct.  Rep.,  164;  Kenson  v. 
Gage,  79  S.  W.  Rep.,  605;  Capten  v.  Compton,  6  Texas  Civ.  App.,  413; 
Weideranders  v.  State,  64  Texas,  133. 

Tho8,  B,  Greenwood,  for  appellee. — The  grantors  in  the  deed,  under 
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which  appellant  claims,  having  only  undertaken  to  convey  the  part  of  a 
described  tract  of  land,  which  remained  after  deducting  portions  previ- 
ously disposed  of  by  sale,  compromise,  donation,  or  judgment,  appellant 
could  not  recover  a  specific  part  of  the  described  tract,  in  the  entire 
absence  of  evidence  as  to  what  portion  had  been  disposed  of,  either  by 
sale,  compromise,  donation  or  judgment.  Waggoner  v.  Dodson,  73 
S.  W.  Eep.,  518;  Maxwell  Land  Grant  Co.  v.  Dawson,  151  U.  S.,  604, 
605;  38  L.  Ed;,  284,  285;  Corinne  Co.  v.  Johnson,  156  U.  S.,  576,  39 
L.  Ed.,  537;  Parker  v.  Campbell,  66  S.  W.  Eep.,  483;  Blume  v.  Rice, 
32  S.  W.  Eep.,  1056,  1057. 

The  tax  judgment,  sale  and  deed,  under  which  appellee  Carroll  de- 
raigns  title,  having  the  legal  effect  to  convey  the  interest  of  not  only 
the  named  parties  defendant  in  the  tax  suit,  but  of  "every  other  person 
owning  or  having  or  claiming  any  interest  in  said  land,^*  can  not  be. 
held  to  show  a  claim  of  title  from  the  named  parties  alone,  in  order 
either  to  supply  proof  of  the  exceptions  in  the  deed,  under  which  ap- 
pellant claims,  or  to  make  out  a  common  source.  Carlton  v.  Miller,  21 
S.  W.  Rep.,  697;  Rippetoe  v.  Dwyer,  1  U.  C,  506  to  508;  Texarkana 
Clothing  Co.  v.  Bisco,  40  S.  W.  Rep.,  559,  560;  Hendricks  v.  Stone,  78 
Texas,  358. 

There  being  no  evidence  that  the  139  acres  of  land  sued  for  is  em- 
braced within  the  specific  7,886  acres,  which  Jas.  A.  Stewart  undertook 
to  convey  to  appellant,  no  other  judgment  could  have  been  properly 
rendered  than  that  of  tiie  trial  judge.  Echols  v.  McKie,  60  Texas,  41 ; 
Blume  V.  Rice,  32  S.  W.  Rep.,  1056. 

The  same  presumptions  obtain  to  support  a  decree  foreclosing  the 
State's  lien  for  delinquent  taxes,  as  in  other  cases  wherein  the  District 
Court  exercises  its  general  jurisdiction.  And,  when  the  judgment, 
which  is  the  final  act  of  the  court,  as  in  this  tax  suit,  recites  due 
service  of  process,  then  it  afiBrmatively  appears  that  the  jurisdiction 
has  attached,  and  this  recital,  in  every  collateral  proceeding,  imports 
absolute  verity.  Kenson  v.  Gage,  79  S.  W.  Rep.,  605,  606;  Bean  v.  • 
City  of  Brownwood,  43  S.  W.  Rep.,  1041 ;  Eels  v.  Blair,  60  S.  W.  Rep., 
462;  Simpson  v.  Huff,  74  S.  W.  Rep.,  50;  Treadway  v.  Eastbum,  67 
Texas,  213 ;  Williams  v.  Haynes,  77  Texas,  283 ;  Galloway  v.  State  Nat. 
Bank,  56  S.  W.  Rep.,  236,  237;  Davis  v.  Robinson,  70  Texas,  397; 
Gillon  V.  Wear,  28  S.  W.  Rep.,  1015,  1016;  lams  v.  Root,  55  S.  W.  Rep., 
411;  Irwin  v.  Bexar  Co.,  63  S.  W.  Rep.,  552. 

The  tax  judgment  is  sustained,  against  collateral  attack,  by  the  con- 
clusive presumption  that  the  heirs  of  J.  W.  Zacharie  and  C.  Zacharie 
were  brought  within  the  jurisdiction  of  the  District  Court,  insofar  as 
was  necessary  to  enforce  the  tax  lien,  as  against  their  title.  This  pre- 
sumption will  include  the  filing  of  an  amended  petition,  substituting 
them  as  parties  defendants  for  their  deceased  parents,  and  the  issuance 
and  service  of  citation,  as  required  by  law.  Being  a  conclusive  presump- 
tion, it  could  not  be  repelled  by  extrinsic  proof.  Galloway  v.  State  Nat. 
Bank,  56  S.  W.  Rep.,  237 ;  Hardy  v.  Beatv,  84  Texas,  566,  569 ;  Moore 
V.  Perry,  35  S.  W.  Rep.,  840 ;  Reems  v.  Masterson,  80  Texas,  52,  53 ; 
Treadwav  v.  Eastbum,  57  Texas,  209;  Crawford  v.  McDonald,  88 
Texas,  626 ;  Mills  v.  Terry,  54  S.  W.  Rep.,  780. 

The  tax  judgment  being  void  insofar  as  rendered  against  J.  W. 
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Zacharie  and  C.  Zacharie^  that  much  of  it  was  mere  surplusage,  but 
the  fact  that  J.  W.  Zacharie  and  C.  Zacharie  were  not  bound  does  not 
prevent  the  operation  of  the  decree  of  foreclosure  upon  the  interests 
of  their  heirs,  who  are  conclusively  presumed,  under  the  recitals  of 
the  judgment,  to  have  been  brought  within  the  jurisdiction  of  the 
court.  Taliaferro  v.  Butler,  77  Texas,  580-582;  Crawford  v.  McDonald, 
88  Texas,  626. 

The  petition  and  citation  in  this  case,  simply  seeking  a  foreclosure  of 
the  tax  lien,  on  the  delinquent  land,  as  against  all  persons  having  any 
interest  therein,  are  in  strict  conformity  to  law,  and  it  is  wholly  im- 
material to  any  issue  in  this  case  as  to  whether  the  personal  judgment 
by  default  was  valid  or  invalid.  Art.  5232o,  Batts'  Texas  Civ.  Stats.; 
Taliaferro  v.  Butler,  77  Texas,  680-583. 

The  delinquent  tax  act  requires  that  proper  parties  defendant,  who 
are  known,  whether  by  individual  names  or  as  heirs,  be  sued,  in  actions 
to  enforce  tax  liens,  and  also  authorizes  the  sueing  or  joining  of  all 
other  persons,  owning  or  having  or  claiming  any  interest  in  the  land. 
If  appellant's  construction  of  the  act  be  correct,  a  judgment  foreclosing 
a  tax  lien,  against  a  known  defendant,  on  personal  service,  would  be 
void,  and,  the  very  proceeding  here  attacked,  being  absolutely  void  as 
to  the  designated  defendants  as  such,  would  still  be  valid  as  against  "all 
persons  owning  or  having  or  claiming  any  interest  in  the  land''  and 
hence  would  pass  title  to  appellee  Carroll.  Arts.  5232g,  5232o,  Batts' 
Civ.  Stats. 

As  this  court  has  heretofore  held,  the  inclusion  of  the  1884  taxes,  and 
of  the  excessive  costs,  in  the  tax  judgment,  did  not  render  it  subject  to 
collateral  attack.    Cartmell  v.  Gammage,  64  S.  W.  Rep.,  316. 

The  delay  of  the  sheriff  in  executing  a  deed  to  appellee  Carroll  did 
not  vitiate  his  title.  All  that  was  necessary  to  vest  appellee  Carroll  with 
title  was  his  bid  compiled  with,  under  the  valid  tax  judgment,  order  of 
sale  and  sheriff's  sale.  All  these  essentials  existing,  it  was  the  sheriff's 
legal  duty  to  make  the  deed  after  the  return  day  of  the  order  of  sale. 
And  until  the  sheriff  tendered  the  deed  to  the  purchaser,  the  latter 
was  under  no  obligation  to  pay  his  bid.  Baker  v.  Clepper,  26  Texas, 
635 ;  Willis  v.  Smith,  66  Texas,  31,  43 ;  Boggess  v.  Howard,  40  Texas, 
159;  Holmes  v.  Buckner,  67  Texas,  110,  111;  Fleming  v.  Powell,  2 
Texas,  230. 

PLEASANTS,  Associate  Justice. — This  is  an  action  of  trespass 
to  try  title  to  a  tract  of  139  acres  of  land  in  Anderson  County  brought 
by  appellant  against  the  appellees,  J.  L.  Carroll  and  Alen  Brown. 

The  petition,  in  addition  to  the  usual  allegations  in  trespass  to  try 
title,  sets  up  title  in  plaintiff  under  the  statute  of  limitations  of  ten 
years,  and  further  alleges  in  substance  that  the  defendants  are  asserting 
claim  to  and  have  entered  into  possession  of  the  land  by  virtue  of  a 
void  sheriff's  sale  and  deed  made  under  a  void  judgment  for  taxes, 
rendered  by  the  District  Court  of  Anderson  County  in  a  suit  brought 
by  the  State  of  Texas  against  J.  W.  Zacharie,  et  al.  The  grounds  upon 
which  said  judgment  and  sale  are  attacked  are  thus  summarized  in  ap- 
pellant's brief: 
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^^(1)  Because  said  sale  was  based  upon  a  suit  and  judgment  against 
unknown  heirs,  which  was  not  authorized  by  law. 

^'(2)  Because  said  sale  was  based  upon  a  judgment  rendered  in  a 
suit  against  J.  W.  Zacharie  and  C.  E.  Zacharie^  and  they  were  both 
dead  before  said  suit  was  ever  instituted. 

"(3)  Because  said  sale  was  based  upon  and  made  under  a  judgment 
rendered  for  the  taxes  alleged  to  be  delinquent  and  due  upon  said  land 
for  the  year  1884,  which  was  not  authorized  by  law. 

'^(4)  Because  said  sale  was  based  upon  and  made  under  a  judgment 
rendered  against  two  different  sets  of  defendants,  both  of  which  sets 
could  not  have  had  any  interest  in  the  subject  matter  of  said  suit  at 
one  and  the  same  time,  and  the  same  was  therefore  void  for  uncertainty. 

*^(5)  Because  said  judgment,  under  which  said  sale  was  made,  was 
rendered  upon  a  petition  that  proceeded  against,  and  a  citation  that 
cited,  in  the  alternative,  as  defendants,  the  said  J.  W.  Zacharie  and  C. 
E.  Zacharie,  or  the  unknown  heirs  of  said  parties,  and  said  judgment 
was  therefore  void  for  uncertainty. 

'^(6)  Because  said  judgment  under  which  said  sale  was  made,  was 
rendered  by  default  against  nonresident  defendants  on  a  citation  by 
publication  which  gave  no  notice  that  the  State  had  or  sought  to  fore- 
close a  lien  against  said  land,  and  the  court  was  therefore  without 
jurisdiction  to  render  said  judgment. 

"(7)  Because  said  sale  was  made  under  a  judgment  rendered  in  a 
suit  against  unknown  heirs,  and  even  i£  such  suit  was  authorized  by 
law,  the  citation  on  which  said  judgment  was  rendered  was  not  published 
for  eight  consecutive  weeks  previous  to  the  return  day  thereof,  as 
required  by  law,  and  was  therefore  void. 

"(8)  Because  said  sale  was  made  under  a  judgment  rendered  upon 
a  petition  and  citation  naming  as  defendants,  in  the  alternative,  J.  W. 
Zacharie  and  C.  E.  Zacharie,  or  the  unknown  heirs  of  said  parties,  and 
said  judgment  was  rendered  against  all  of  them  jointly,  and  the  same 
was  therefore  unauthorized  by  the  pleadings,  and  void. 

"(9)  Because  said  judgment  was  rendered  for,  and  said  sale  was 
made  to  pay  the  aforesaid  items  of  cost,  which  were  illegal  and  not 
authorized  by  law.*'  Said  items  referred  to  were  set  out  in  the  petition 
and  were  as  follows,  to  wit : 

"J.  Y.  Gooch,  the  attorney  appointed  by  the  court  to  represent 

said   defendants   cited   by   publication $60.00 

Gideon  J.  Gooch,  for  dividing  the  land  into  lots  and  making 

a   map   thereof 150.00 

Fee  of  the  District  Clerk  in  said  case 47.00 

Pee  of  H.  M.  Cook,  as  sheriff 47.00 

Pee  of  W.  T.  Sadler,  as  county  attorney 94.00 

Total $388.00 

^'(10)  Because  said  sheriff  executed  said  deed  to  said  Carroll  after 
said  lot  43  had  been  sold  to  the  State,  and  after  the  expiration  of  said 
order  of  sale." 

The  prayer  is  for  the  recovery  of  the  title  and  possession  of  the  land 
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and  for  an  order  vacating  and  annulling  said  judgment  and  sherifPs 
deeds  as  a  cloud  upon  plaintiff's  title. 

The  defendants  answered  by  general  and  special  exceptions^  plea  of 
not  guilty^  and  special  plea  setting  up  the  statute  of  limitation  of  four 
years  in  bar  of  plaintiff's  suit  to  vacate  the  judgment  described  in  his 
petition.  Defendant  Carroll  further  answered  by  cross  bill  claiming  title 
to  the  land  and  praying  for  its  recovery  against  plaintiff. 

The  trial  in  the  court  below  was  without  a  jury,  and  resulted  in  a 
judgment  that  plaintiff  taking  nothing  by  his  suit,  and  that  defendant 
Carroll  have  and  recover  of  plaintiff  the  title  and  possession  of  the  land, 
and  all  costs  of  suit. 

The  land  in  controversy  is  a  part  of  a  grant  of  eleven  leagues  made 
by  the  States  of  Coahuila  and  Texas  to  Manuel  Eionda.  The  whole 
of  the  grant  was  conveyed  by  Eionda  to  William  Moore  prior  to  1840. 
On  June  12,  1841,  Moore  conveyed  the  entire  grant  of  J.  W.  Zacharie. 
On  October  21,  1902,  the  heirs  of  Zacharie  and  his  wife,  C.  E.  Zacharie, 
conveyed  a  portion  of  the  grant  to  J.  A.  Stewart.  Appellant  claims 
under  Stewart,  who  conveyed  to  him  7,886  acres  of  the  land  by  deed  of 
date  December  14,  1902.  The  deed  from  the  heirs  of  J.  W.  and  C.  E. 
Zacharie  to  J.  A.  Stewart  purports  to  convey  portions  of  said  Bionda 
grant.  The  whole  eleven  league  grant  is  accurately  described,  but  the 
only  description  of  the  portions  conveyed  by  the  deed  is  as  follows: 

"This  deed  conveys  without  warranty  all  the  lands  we  own  as  heirs 
at  law  of  James  W.  Zacharie  and  his  wife,  Caroline  E.  Zacharie,  and 
by  purchase  of  the  said  grant,  which  is  estimated  to  be  thirty  thousand 
(30,000)  acres,  remaining  at  the  death  of  J.  W.  Zacharie,  June  1,  1870, 
unsold,  uncompromised,  not  donated  or  lost  in  suit  by  himself  or  his 
wife,  reference  being  hereby  made  to  the  several  deeds  of  record  on  the 
records  of  deed  of  Anderson  and  Freestone  Counties,  and  to  the  United 
States  District  Court  at  Austin,  Texas,  for  the  number  of  acres  sold, 
compromised  and  lost  in  suit." 

There  was  no  evidence  showing  that  the  land  in  controversy  was  not 
a  part  of  the  lands  mentioned  in  the  deed  to  Stewart  as  not  included  in 
the  conveyance  thereby  made. 

The  deed  from  Stewart  to  appellant  conveys  by  metes  and  bounds 
a  tract  of  7,886  acres  out  of  the  Rionda  grant,  and  there  is  no  evidence 
showing  that  the  139  acres  of  land  in  controversy  is  a  part  of  this  7,886 
acres. 

Appellant  offered  no  evidence  in  support  of  his  claim  of  title  by 
limitation. 

On  October  1,  1897,  the  State  of  Texas  brought  suit  in  the  District 
Court  of  Anderson  County  to  recover  delinquent  taxes  due  upon  a  part 
of  the  Eionda  grant  described  in  the  petition  as  containing  24,354  acres, 
less  a  number  of  small  tracts  which  had  been  sold  by  J.  W.  Zacharie. 
The  139  acres  are  a  part  of  the  land  upon  which  the  tax  lien  was  fore- 
closed in  this  stiit.  The  suit  was  brought  against  "J.  W.  Zacharie  and 
his  wife,  C.  Zacharie,  or  the  unknown  heirs  of  said  parties,  and  all 
other  persons  who  may  be  owners  of,  or  having  any  interest  in  the  herein- 
after real  estate,  and  who  are  unknown  to  the  attorney  for  the  State, 
and  after  due  inquiry  can  not  be  ascertained." 

Upon  affidavit  of  the  attorney  for  the  State,  citation  by  publication 
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was  issued  and  published  for  eight  weeks.  This  citation  was  to  ''J.  W. 
Zacharie  and  wife,  C.  Zacharie,  and  the  unknown  heirs  of  said  parties 
and  all  persons  owning  or  having  or  claiming  any  interesf  in  the  land." 

On  the  16th  day  of  May,  1898,  judgment  was  rendered  in  this  suit  in 
favor  of  the  State  for  the  taxes  sued  for  and  foreclosing  a  tax  lien  upon 
the  lands  described  in  the  petition.  Under  an  order  of  sale  issued  upon 
this  judgment  the  land  in  controversy  was  sold  by  the  sheriff  of  Anderr 
son  County  at  public  sale,  and  appellee  Carroll  became  the  purchaser. 
The  only  defendants  mentioned  in  the  judgment  are  the  two  Zacharies 
and  their  imknown  heirs,  and  judgment  is  rendered  against  them  for 
the  taxes  found  to  be  due.  The  foreclosure  is  then  decreed  in  the  fol- 
lowing terms:  ^^It  is  further  decreed  that  the  plaintiff  has  established 
a  valid  tax  lien  upon  the  lands  hereinafter  described  to  secure  said 
money  judgment,  interest,  penalty  and  costs,  and  that  the  same  be  and 
is  hereby  foreclosed."  The  deed  from  sheriff  to  Carroll  conveys  "the 
right,  title  and  interest  of  J.  W,  and  C.  Zacharie  or  their  imknown 
heirs,"  and  does  not  in  terms  convey  the  interest  of  any  and  all  persons 
claiming  said  land. 

Zacharie  and  his  wife  both  died  several  years  prior  to  the  institution 
of  the  tax  suit. 

The  return  of  the  sheriff  on  the  order  of  sale  is  so  written  as  to  leave 
it  doubtful  whether  the  139  acres  of  land  was  sold  to  Carroll  or  to  the 
State.  It  appears,  however,  from  evidence  introduced  by  Carroll  that 
he  in  fact  bid  in  the  land  at  the  sale  and  it  was  struck  off  to  him.  He 
did  not  pay  the  amount  of  his  bid  and  the  deed  to  him  was  not  executed 
until  four  months  after  the  sale,  and  after  the  order  of  sale  had  expired 
and  had  been  returned;  but  it  was  shown  that  he  had  made  repeated 
requests  of  the  sheriff  to  execute  the  deed,  and  such  request  was  refused 
up  to  the  time  the  deed  was  executed. 

We  think  the  trial  court  properly  held  under  the  facts  before  stated 
that  plaintiff  had  failed  to  show  title  to  the  land,  and  therefore  judgment 
was  properly  rendered  in  favor  of  defendants. 

The  grantors  in  the  deed  to  Stewart  only  undertake  to  convey  that 
portion  of  the  Rionda  grant  which  had  not  been  previously  conveyed  by 
their  ancestors,  and  in  order  for  appellant  to  show  title  to  the  land  in 
controversy  under  this  deed  he  must  show  it  was  not  included  in  the 
lands  mentioned  in  the  deed  as  having  been  previously  disposed  of  by 
the  2jacharies  and  which  by  the  express  terms  of  the  deed  were  not  con- 
veyed to  Stewart.  This  proof  was  not  made  nor  attempted  to  be  made. 
(Maxwell  Land  Grant  Co.  v.  Dawson,  151  U.  S.,  604;  Corinne  Co.  v. 
Johnson,  166  U.  S.,  575;  Waggoner  v.  Dodson,  73  S.  W.  Rep.,  618. 

Appellant  contends  that  this  deficiency  in  his  evidence  was  supplied 
by  the  showing  that  defendants  claim  under  the  heirs  of  Zacharie  as 
common  source,  and  therefore  he  was  not  required  to  show  title  in  said 
heirs  or  that  the  land  in  controversy  had  not  been  conveyed  by,  or  re- 
covered from  Zacharie  and  yrife  prior  to  the  conveyance  by  the  heirs  of 
their  interest  in  the  grant  to  Stewart. 

We  are  of  opinion  that  the  tax  judgment  under  which  defendants 
claim,  if  valid,  foreclosed,  and  the  sale  made  thereunder  passed  the  title 
of  the  unknown  owners  of  the  land  as  well  as  the  title  of  the  unknown 
heirs  of  Zacharie,  and  defendants  claiming  under  said  judgment  and 
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sale  can  not  be  held  to  be  claiming  under  a  common  source  with  plain- 
tiff. 

The  proceeding  in  a  tax  suit  brought  under  the  delinquent  tax  act  is 
one  in  rem,  and  the  object  and  purpose  of  the  act  is  to  enable  the  State 
to  condemn,  seize  and  sell  all  lands  upon  which  taxes  are  due  and  un- 
paid. All  parties  owning  or  claiming  any  interest  in  the  property  are 
.required  to  be  made  parties  to  the  suit  and  to  be  served  with  citation, 
and  when  'this  has  been  done,  a  judgment  establishing  and  foreclosing 
the  State's  lien  upon  the  property  is  conclusive  against  all  persons  who 
are  parties  to  the  suit  and  have  been  served  with  citation,  whether  they 
are  named  in  the  judgment  or  not.  This  judgment  recites  that  the 
taxes  sued  for  were  due  by  the  Zacharies  and  their  heirs,  and  renders 
judgment  against  them  therefor.  Of  course,  no  judgment  could  have 
been  properly  rendered  against  the  Zacharies,  the  evidence  showing  that 
they  were  dead  at  the  time  the  suit  was  instituted,  but  the  validity  of  the 
judgment  is  not  material  to  the  question  we  are  now  considering.  The 
foreclosure  is  in  general  terms,  and  there  is  nothing  to  indicate  that  only 
the  title  and  interest  of  the  Zacharies  and  their  heirs  was  intended  to 
be  foreclosed.  As  before  stated,  we  think  this  judgment  foreclosed  the 
tax  lien  against  all  of  the  parties  to  the  suit,  and  the  defendants,  who 
claim  under  said  judgment,  are  claiming  under  the  unknown  owners  as 
well  as  under  the  imknown  heirs  of  the  Zacharies.  The  claim  under 
such  unknown  owners  is  not  affected  by  the  fact  that  the  deed  from  the 
sheriff  only  purports  to  convey  the  interest  of  the  Zacharies  and  their 
unknown  heirs.  (Carlton  v.  Miller,  21  S.  W.  Rep.,  697;  Hendricks  v. 
Stone,  78  Texas,  358;  Rippetoe  v.  Dwyer,  1  U.  C,  506;  Willis  v.  Smith, 
66  Texas,  31;  Texarkana  Clothing  Co.  v.  Bisco,  40  S.  W.  Rep.,  559.) 

If  our  conclusion  that  appellee's  claim  under  this  judgment  does  not 
show  a  claim  under  the  heirs  of  Zacharie  as  common  source  is  not  sound, 
the  judgment  of  the  court  below  must  nevertheless  be  affirmed  because 
the  conveyance  to  appellant  from  Stewart  under  which  he  claims  title 
from  the  alleged  common  source,  describes  a  tract  of  7,886  acres  of  land, 
and  it  is  not  shown  by  any  evidence  that  the  139  acres  in  controversy  was 
a  part  of  the  land  conveyed  by  the  Stewart  deed. 

Appellant  having  wholly  failed  to  show  title  to  the  land,  no  other 
judgment  than  one  in  favor  of  defendants  could  have  properly  been 
rendered,  and  it  is  therefore  unnecessary  for  us  to  pass  upon  the  assign- 
ments raising  questions  affecting  the  validity  of  the  tax  judgment  and 
sale  under  which  appellee  claims. 

We  are  of  opinion  that  the  judgment  of  the  court  below  should  be 
affirmed  and  it  has  been  so  ordered. 

Afflrmed. 

ON    MOTION    FOR   REHEARING. 

In  our  opinion  filed  in  this  cause  on  the  17th  of  March,  1906,  we  say 
that  the  citation  in  the  tax  suit  in  which  the  judgment  under  which  ap- 
pellees claim  was  rendered,  was  to  "J.  W.  Zacharie  and  wife,  C.  Zacharie, 
and  the  unknown  heirs  of  said  parties,"  etc. 

This  statement  is  erroneous,  said  citation  having  in  fact  been  issued  to 
"J.  W.  Zacharie  and  wife,  C.  Zacharie,  or  the  unknown  heirs  of  said 
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parties  and  all  persons  owning  or  having  or  claiming  any  interest  in 
the  land." 

We  have  carefully  considered  the  motion  for  rehearing  and  with  the 
correction  above  made  adhere  to  our  former  conclusions. 

Overruled. 

Writ  of  error  refused. 


Texas  and  Pacific  Railway  Company  v.  B.  P.  Allen. 
Decided  March  17,  1906. 

1. — ^Failure  to  Fumisli  Can — ^Articles  4497  and  4489,  Eevlsed  Statutes,  Con- 

•tmed. 

Although  in  cases  based  solely  upon  negligence  in  furnishing  cars  to  ship- 
pers, an  extraordinary  rush  of  business  and  a  scarcity  of  cars  are  circum- 
stances which  may  properly  be  submitted  to  the  jury  in  determining  the  issue 
of  negligence,  such  is  not  the  case  in  actions  based  upon  articles  4497  and  4499, 
of  the  Revised  Statutes  of  1895,  to  recover  the  penalty  therein  prescribed.  In 
such  actions  such  circumstances  are  inunaterial. 

.2. — ^Authority  of  Local  Agent. 

The  station  agent  of  a  railroad  company  has  authority  to  receive  an  ap- 
plication for  cars  under  the  provisions  of  articles  4497  and  4499,  of  the  Re- 
vised Statutes. 

ON    BEHEABINO. 

3.— Articles  4497  and  4499,  BeTised  Statutes,  Void. 

(The  provisions  of  articles  4497  and  4499,  of  the  Revised  Statutes  of  1895, 
are  void  both  as  to  interstate  and  intrastate  shipments  because  they  transcend 
the  legitimate  powers  of  the  Legislature.  Houston  &  T.  C.  Ry.  Co.  v.  Mayes, 
26  U.  S.  Sup.  Ct.  Rep.,  491   (60  L.  Ed.,  772),  followed.^ 

.Appeal  from  the  District  Court  of  Nolan  County.  Tried  below  before 
Hon.  James  L.  Shepherd. 

J,  M,  Wagstaff  and  T.  P.  Davidson,  for  appellant. — Appellant^s 
answer  setting  up  that  it  owned  a  suflBcient  number  of  stock  cars  to 
supply  the  demand  on  its  own  line  and  that  its  cars  had  been  permitted 
to  leave  its  line  of  road  for  the  use  and  benefit  of  shippers  for  foreign 
markets  and  that  it  could  not  procure  the  return  of  its  cars  by  any  degree 
of  diligence,  and  that  its  cars  had  been  permitted  to  leave  its  line  of  road 
in  interstate  shipments  to  foreign  markets  for  the  use  and  benefit  of 
shippers,  constitute  a  good  defense  to  the  plain tiflPs  cause  of  action  in 
this  case.    Davis  v.  Texas  &  Pac.  Ry.,  44  S.  W.  Rep.,  822. 

Ragland  £  Crane,  for  appellee. — The  court  did  not  err  in  sustaining 
plaintiflPs  special  exceptions  to  appellant's  allegation  of  a  congested 
condition  of  transportation  facilities  as  a  defense,  nor  in  excluding  the 
evidence  offered  to  prove  that  condition,  nor  in  excluding  such  attempted 
defense  from  the  consideration  of  the  jury,  the  same  presenting  no  de- 
fense to  plaintiflPs  action.  Rev.  Stats.,  art.  331a  and  arts.  4494  to  4501, 
as  amended  by  Act  of  1899;  Texas  &  P.  Ry.  Co.  v.  Smith  &  White,  9 
Texas  Ct.  Rep.,  627;  Texas  &  P.  Rv.  Co.  v.  Powell,  9  Texas  Ct.  Rep., 
555;  Texas  &  P.  Ry.  Co.  v.  Barrow  (No.  4666  decided  by  this  court) ; 
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Houston  &  T.  C.  Ry.  Co.  v.  Mayes,  11  Texas  Ct.  Rep.,  69 ;  Hutchinson 
on  Carriers  (2d  ed.),  sec.  292-3. 

The  State  expressly  provides  that  the  local  agent  of  the  railway  com- 
pany is  one  of  the  parties  on  whom  written  demand  may  be  made  by 
a  shipper  for  cars,  and  it  was  therefore  immaterial  what  was  the  local 
agent's  authority  from  the  appellant  on  the  question  of  supplying  cars 
when  ordered  according  to  law.  Rev.  Stats.,  arts.  4497  and  4500,  as 
amended  by  Acts  1899,  p.  67;  Houston,  E.  &  W.  T.  Ry.  Co.  v.  Campbell, 
91  Texas,  551, 

CONNER,  Chief  Justice. — This  suit  was  instituted  by  the  appellee 
in  the  District  Court  of  Nolan  County  on  the  6th  day  of  October,  1904, 
and  is  predicated,  as  we  construe  appellee's  petition,  solely  upon  articles 
4497  and  4499  of  our  Revised  Statutes  of  1895.  It  was  alleged,  and  the 
undisputed  proof  shows,  that  appellee,  through  an  agent,  on  November 
16,  1903,  presented  to  appellant's  local  agent  at  Eskota,  Texas,  an  appli- 
cation in  writing,  which  is  in  full  compliance  with  article  4497,  for  six 
cars  to  be  delivered  at  Eskota  on  November  21,  1903,  within  which  to 
ship  about  225  head  of  cattle  to  Fort  Worth,  Texas ;  that  appellee  brought 
his  cattle  to  Eskota  ready  for  shipment  on  November  20 ;  that  the  cars 
applied  for  were  not  delivered  until  November  27,  upon  which  date  the 
cattle  were  shipped,  and  appellee  claimed  in  his  petition  $900  as  a  pen- 
alty, and  actual  damages  in  the  sum  of  $757.  The  trial  resulted  in  a 
judgment,  from  which  this  appeal  is  prosecuted,  in  his  favor  for  the  sum 
of  $1,365.80. 

The  judgment  is  not  contested  as  unsupported  by  the  evidence,  either 
as  to  penalty  or  as  to  actual  damage,  but  appellant  in  its  first,  second 
and  third  assignments  objects  to  the  court's  ruling  in  striking  out  ap- 
pellant's special  answer,  and  in  excluding  evidence  in  support  thereof, 
to  the  effect  that  at  the  time  of  the  order  there  was  a  great  scarcity  of 
cars ;  that,  while  it  owned  a  sufficient  number  of  stock  cars  to  supply  the 
demand  on  its  own  line,  they  had  been  permitted  to  leave  its  line  or  road 
for  the  use  and  benefit  of  shippers  to  foreign  markets ;  and  that  it  could 
not  procure  the  return  of  such  cars  by  any  degree  of  diligence,  etc. 
We  have  held  in  effect  that,  in  cases  grounded  alone  upon  negligence,  an 
extraordinary  rush  of  business  and  a  scarcity  of  cars  after  demand  there^ 
for,  are  circumstances  proper  to  be  submitted  to  the  jury,  together  with 
all  other  evidence  in  determining  the  issue  of  negligence  vel  non.  (See 
Texas  &  P.  Ry.  Co.  v.  Nelson,  86  S.  W.  Rep.,  616,  12  Texas  Ct.  Rep., 
724.  See,  also,  Texas  &  P.  Ry.  Co.  v.  Felker,  90  S.  W.  Rep.,  530;  14 
Texas  Ct.  Rep.,  308;  Houston  &  T.  C.  Ry.  Co.  v.  Smith,  63  Texas,  322; 
Davis  V.  Texas  &  Pac.  Ry.  Co.,  91  Texas,  505.)  In  the  case  now 
before  us,  however,  the  facts  pleaded,  in  our  judgment,  con-- 
stitute  no  defense  whatever.  The  statute  is  imperative.  Upon  compli- 
ance therewith  as  to  the  form  and  manner  of  the  application  and  the 
tender  of  freight,  the  requirement  of  the  statute  is  absolute,  and  by 
virtue  thereof,  regardless  of  the  issue  of  negligence,  the  railway  company 
is  required  to  furnish  the  desired  cars. 

The  only  remaining  assignment  is  as  follow?:  '^The  court  erred  in 
refusing  to  permit  defendant  to  prove  by  P.  B.  Gilbert,  the  chief  dis- 
patcher of  the  Texas  &  Pacific  Railway  Company,  that  the  local  agent  at 
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Eskota  did  not  have  the  authority  to  contract  with  the  plaintiff  to 
furnish  him  cars,  and  it  was  not  a  part  of  his  duty  to  furnish  cars  to 
shippers,  and  that  the  said  P.  E.  Allen  (the  local  agent)  was  not  the 
superintendent  of  transportation  of  the  Texas  &  Pacific  Railway  Com- 
pany, and  had  no  authority  over  shipments  of  live  stock  other  than  to 
make  contracts  of  shipment  and  to  bill  out  the  cattle/^  It  is  undisputed 
in  the  evidence  that  F.  E.  Allen  was  appellant's  local  agent  at  Eskota, 
and  that,  as  before  stated,  application  was  made  to  him  in  behalf  of  ap- 
pellee for  cars;  appellee  then  tendering  the  necessary  amount  of  freight. 
The  witness  Gilbert  was  permitted  to  testify  in  behalf  of  appellant  that, 
"when  an  order  for  cars  is  placed  with  a  local  agent,  it  is  his  duty  to 
immediately  wire  the  order  to  the  division  superintendent's  office  at 
Big  Springs,  and  the  order  is  received  and  handled  in  my  office.  I  have 
charge  of  the  office.  The  order  is  then  booked  by  me  under  my  direction, 
and  in  case  there  is  not  a  sufficient  number  of  stock  cars  on  the  line  on 
that  division  to  protect  orders  on  file  or  in  sight  the  order  is  wired  to 
the  office  of  the  assistant  general  manager,  J.  W.  Everraan,  in  Dallas, 
Texas.  I  keep  a  record  of  the  time  the  orders  are  sent  to  me  at  Big 
Springs.  I  received  the  order  for  the  cars  in  question.  My  record  show^ 
that  we  received  an  order  on  the  16th  of  November,  1903,  from  B.  F. 
Allen  through  the  agent  at  Eskota  for  seven  cars  for  loading  stock  at 
Eskota  for  Port  Worth,  to  be  loaded  on  November  21.  When  that  order 
was  received,  we  did  not  have  the  cars  on  the  line  of  the  Rio  Grande 
Division.  The  order  in  question  together  with  other  orders  was  tele- 
graphed to  the  office  of  the  assistant  general  manager  of  the  T.  &  P.  at 
Dallas  for  the  purpose  of  procuring  cars  from  other  lines  in  return  or 
exchange  for  cars  which  he  had  loaded  with  stock  for  those  lines.  At 
that  time  the  T.  &  P.  owned  approximately  450  cattle  cars."  This  evi- 
dence is  nowhere  jn  the  record  disputed,  and  it  will  be  thus  seen  that  the 
practice  of  making  application  for  cars  to  the  local  agents  was  recognized 
by  appellant  as  the  proper  one.  Indeed,  it  has  been  several  times  decided 
that  the  local  agent  of  the  station  at  which  the  cars  are  desired  has 
authority  to  receive  applications  therefor,  and  the  material  question  here 
involved  was  authority  to  receive  appellee^s  application,  and  not  authority 
to  contract  for  the  delivery  of  cars.  No  contract  is  declared  upon  and 
no  damages  sought  by  reason  of  a  breach  of  a  contract  to  deliver ;  but,  as 
before  stated,  the  action  is  one  based  alone  upon  the  statutes  cited.  The 
evidence  tendered,  therefore,  of  a  want  of  authority  in  the  local  agent 
at  Eskota  to  contract  to  furnish  cars,  was  wholly  immaterial,  and  the 
court  committed  no  error  in  its  exclusion. 

No  eror  having  been  presented  by  the  assignments,  and  the  evidence 
in  all  things  supporting  the  material  allegations  of  appellee's  petition, 
it  is  ordered  that  the  judgment  be  affirmed. 

ON  MOTION  FOB  REHEARING. 

As  stated  in  our  conclusions  upon  the  original  hearing,  this  action  is 
one  for  damages  and  penalty  predicated  entirely  upon  articles  4497  and 
4499  of  our  Revised  Statutes  of  1895.  We  will  not  reiterate  the  facts, 
as  we  think  they  are  sufficiently  stated  in  our  original  opinion,  wherein 
we  held  that  they  supported  the  judgment  in  appellee's  favor.    Since  our 
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decision  to  such  effect,  however,  the  Supreme  Court  of  the  Uniteil  States 
in  the  case  of  the  Houston  &  Texas  Central  R.  R.  Co.  v.  John  A.  Mayes, 
26  Sup.  Ct.  Rep.,  491,  50  L.  Ed.,  772,  upon  writ  of  error  to  the  Court  of 
Civil  Appeals  for  the  Third  Supreme  Judicial  District  of  Texas,  decided 
that  the  articles  referred  to,  as  applied  to  interstate  commerce,  transcend 
the  legitimate  powers  of  our  Legislature. 

While  the  opinion  of  the  United  States  Supreme  Court  may  seem  to 
be  limited  to  cases  of  interstate  shipments,  we  have  nevertheless  concluded 
on  rehearing  that  it  operates  as  well  in  cases  of  intrastate  shipments, 
and  hence  that  we  must  declare  said  article  wholly  inoperative,  not- 
withstanding the  case  now  before  us  is  the  case  of  a  shipment  wholly 
within  this  State.  It  is  a  part  of  our  current  public  history  that  cattle 
shipments  from  Texas  are  very  largely  to  points  beyond  the  limits  of 
the  State,  and  it  can  hardly  be  doubted,  we  think,  that  the  object  of  the 
Legislature  in  passing  the  enactments  in  question  was  to  protect  the 
cattle  shippers  of  Texas  in  cases  of  shipments  to  points  beyond  the 
State,  as  well  as  in  cases  of  shipments  wholly  within  tiie  State.  Indeed, 
the  Texas  courts  have  uniformly,  so  far  as  we  know,  so  applied  said 
articles  of  the  statute,  and  they  are  so  treated  in  the  decision  of  the 
Supreme  Court  of  the  United  States  referred  to. 

We  therefore  feel  unable  to  say  that  the  Legislature  intended  a  limi- 
tation that  does  not  appear  upon  the  face  of  the  articles.  It  follows,  as 
we  conclude,  that  the  motion  for  rehearing  must  be  granted,  and  the 
judgment  below  reversed  and  judgment  be  here  rendered  for  the  appel- 
lant. 

ON   MOTION   FOB   REHEARING   BY   APPELLEE. 

After  careful  re-examination  we  find  that  appellee  Allen,  in  the  third 
paragraph  of  his  petition  alleged  in  general  terms  that  appellant  ''neg- 
ligently failed  and  refused  to  deliver'*  the  cars  applied  for  on  November 
.16,  and  not  delivered  until  November  27,  1903.  This  being  true,  we 
think  we  were  in  error  in  rendering  judgment  for  appellant  on  all 
issues  and  that  the  case  should  be  remanded  on  the  issues  of  negligence, 
if  any,  and  of  appellee's  resulting  actual  damage,  if  any,  in  acordance 
with  the  decision  on  rehearing  on  cause  No.  4,994  of  the  Texas  & 
Pacific  Railway  Co.  v.  Hughes  (Texas  Civ.  App.),  94  S.  W.  Rep.,  130. 
We  adhere,  however,  to  our  conclusion  that  the  penalty  awarded  was 
imauthorized,  and  accordingly  modify  our  opinion  and  judgment  to  the 
extent  of  remanding  the  cause  for  another  trial  on  the  issues  of  negligence 
and  actual  damage. 

Reversed  and  remanded. 

Writ  of  error  granted  and  judgment  of  District  Court  aJSarmed. 

Writ  of  error  to  United  States  Supreme  Court  pending. 
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Texas  and  Pacific  Railway  Company  v.  Scoggin  and  Brown. 

Decided  March  17,  1906. 

1.— Order  for  Cars — ^Failure  to  Tnmisli — Single  Cause   of  Action — ^Plea  in 

Abatement. 

In  a  suit  for  damages  for  failure  to  furnish  cars  ordered  for  the  shipment 
of  433  cattle  and  for  damages  during  transportation,  the  defendant  plead  in 
abatement  that  only  one  order  was  made  for  cars  for  the  shipment  of  the 
entire  herd  of  cattle,  consisting  of  634  head;  that  the  shipments  were  all  made 
at  the  same  time  and  upon  similar  contracts,  the  only  difference  being  that 
the  cattle  were  shipped  to  three  different  places,  and  that  two  suits  were  then 
pending  for  damages  to  the  other  two  shipments  because  of  the  delay  in  fur- 
nishing cars.  The  evidence  supported  the  plea.  Held,  error  for  the  court  to 
instruct  the  jury  to  find  against  defendant  on  said  plea. 

2. — ^Damages  During  Transportation. 

Such  plea  in  abatement  did  not  relate  to  nor  preclude  recovery  for  damages 
to  said  cattle  during  transportation. 

Appeal  from  the  District  Coiirt  of  Mitchell  County.  Tried  below 
before  Hon.  James  L.  Shepherd. 

Wagstaff  &  Davidson,  for  appellant. — ^There  being  evidence  to  show 
that  the  plaintiff  ordered  all  the  cars  at  one  time  for  the  cattle  that 
went  to  Port  Worth,  Kansas  City  and  East  St.  Louis,  and  that  the  cattle 
were  all  to  be  shipped  at  the  same  time,  and  that  the  cattle  were  held 
together;  and  it  being  further  shown  that  there  were  two  other  suits 
pending  in  different  courts  for  delay  by  reason  of  not  furnishing  the  cars 
as  ordered,  the  plaintiff  did  not  have  the  right  to  maintain  this  suit  for 
that  part  of  the  cause  of  action,  and  the  court  should  have  given  the 
instruction  requested.  Mallory  v.  Dawson  Cotton  Oil  Co.,  74  S.  W.  Eep., 
954;  Eisenhower  v.  School  District,  13  Pa.  Super.  Ct.,  51;  Baird  v. 
United  States,  96  U.  S.,  430. 

Ed.  J,  Hamnery  for  appellee. — The  court  did  not  err  in  refusing  to 
give  defendant's  special  charge  No.  1,  nor  in  giving  the  seventh  para- 
graph of  the  general  charge,  because  the  subject  matter  of  the  relief 
sought  in  this  suit  was  not  the  same  as  in  the  former  suits,  and  each  of 
said  suits  were  separate  causes  of  action,  and  the  former  suits  were  not 
res  adjudicata  or  lis  pendens  as  to  this  suit.  Houston  &  T.  C.  Ry.  v. 
Perkins,  2  Wilson's  Civ.  Cases,  sec.  521;  Watson  v.  Texas  &  P.  Ry.,  27 
S.  W.  Rep.,  924;  Lucas  v.  Heidenheimer,  3  Wilson's  Civ.  Cases,  sec.  360; 
St.  Louis,  I.  M.  &  S.  Ry.  Co.  v.  Henderson,  3  Wilson's  Civ.  Cases,  sec. 
346;  Granger  v.  Wayne,  15  Am.  Rep.,  196;  Mandeville  v.  Avery,  21 
Am.  St.  Rep.,  678;  Mattingly  v.  Elder,  44  S.  W.  Rep.,  215;  Goff  v. 
Welbom,  24  S.  W.  Rep.,  871;  Payne  v.  Benham,  16  Texas,  364;  Bryan 
v.  Alford,  1  W.  &  W.  Civil  Cases,  sec.  85. 

CONNER,  Chief  Justice. — This  suit  was  instituted  in  the  District 
Court  of  Mitchell  County  on  the  26th  day  of  November,  1904,  for 
damages  to  433  cows  shipped  from  Colorado  City  on  the  18th  day  of 
December,  1902,  to  Fort  Worth,  Texas,  and  thence  to  East  St.  Ijouis^ 
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Missouri.  It  is  alleged  that  appellees  ordered  cars  for  the  shipment  in 
question  for  the  28th  day  of  November,  1902,  but  that  appellant  failed 
to  furnish  them  until  said  18th  day  of  December;  that  during  the  en- 
forced delay  appellees  were  compelled  to  hold  their  cattle  at  certain 
specified  expenses  in  insufficient  pastures,  whereby  the  cattle  greatly 
depreciated  in  weight  and  market  value.  It  is  also  alleged  that  after  the 
shipment  began  there  was  negligent  delay,  rough  handling,  etc.,  whereby 
the  cattle  were  injured. 

Appellant  in  answer,  among  other  things,  pleaded  in  abatement  to  the 
effect  that  the  order  for  cars  declared  upon  by  appellees  was  for  twenty- 
five  cars  altogether,  within  which  appellees  intended  to  ship  and  after- 
wards did  ship  about  117  head  of  cattle  to  Kansas  City,  Missouri,  and 
84  head  to  the  cattle  market  at  Fort  Worth,  Texas;  that  the  said  117 
and  said  84  cows  were  parts  of  the  same  herd  of  cattle,  which  included 
those  involved  in  the  present  controversy;  that  as  before  stated  the  cars 
for  the  entire  shipment  were  ordered  at  the  same  time,  that  the  ship- 
ments were  made  upon  the .  same  date  and  upon  like  contracts,  the 
difference  being  only  as  to  points  of  destination ;  that  two  separate  suits 
prior  to  the  filing  of  the  plea  had  been  instituted  by  the  appellees  in  the 
County  Court  of  Mitchell  County  for  damages  to  said  117  cattle  shipped 
to  Kansas  City  and  to  said  84  cattle  shipped  to  Fort  Worth ;  that  the 
greater  part  of  the  damage  claimed  by  appellees  in  each  of  said  suits  as 
well  as  in  this  suit,  was  because  of  the  alleged  negligent  delay  in  the 
delivery  of  cars;  that  one  of  said  suits  in  the  County  Court  had  been 
prosecuted  to  judgment  and  was  still  pending  on  appeal  in  this  court; 
that  the  other  suit  in  the  County  Court  was  still  pending  therein,  and 
appellant  prayed  that  at  least  that  part  of  the  appellee's  action  in  this 
suit  based  upon  the  claim  for  damages  because  of  delay  in  the  delivery 
of  cars,  be  abated. 

The  facts  proven  upon  the  trial  supported  the  plea  in  abatement,  and 
appellant  by  special  charge  No.  1  sought  to  have  the  jury  instructed  in 
accordance  with  its  prayer,  in  event  the  jury  should  find  the  facts  as 
alleged  in  the  plea.  This  charge  was  refused  and  the  court  peremptorily 
instructed  the  jury  to  find  against  appellant  on  said  plea.  The  trial 
resulted  in  a  judgment  for  appellees  for  the  full  amount  claimed,  to  wit, 
$1,690.26. 

We  think  the  court  erred  in  refusing  the  charge  mentioned  and  in 
giving  the  peremptory  instruction  stated.  The  facts  without  dispute 
show  that  the  cattle  constituting  the  three  shipments  mentioned  in  the 
plea  of  abatement,  composed  a  single  herd;  that  the  order  for  cars  was 
for  such  number  as  was  sufficient  for  the  shipment  of  the  entire  number ; 
that  it  was  but  a  single  order;  that  the  shipments  were  all  made  at  the 
same  time  and  upon  contracts  limiting  appellant's  liability  to  its  own 
line;  that  the  damages  sought  in  eadb  case  was  composed  largely  of 
damages  done  appellee's  cattle  at  Colorado  City,  consequent  upon  delay 
in  the  delivery  of  cars;  that  one  of  the  suite  was  still  pending  and 
being  prosecuted  by  appellees  in  the  County  Court;  that  the  other  had 
been  prosecuted  to  judgment  in  their  favor,  and  was  still  pending  in 
this  court.  Appellees  having  prosecuted  even  to  judgment  prior  suite 
in  which  the  precise  issue  was  presented,  they  should  not  have  been 
permitted  to  again  litigate  the  same  matter  in  this  suit.    The  fact  that 
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in  the  prior  suits  the  result  of  the  alleged  delay  in  furnishing  cars  to 
the  particular  cattle  involved  in  this  shipment  was  not  considered,  can 
not  alter  the  rule.  The  case  is  not  other  in  principle  than  if  appellee 
had  instituted  separate  suits  for  the  recovery  of  the  damages  done  to 
each  car  of  cattle,  rather  than  to  each  trainload  involved  in  the  entire 
shipment.  The  vice  in  the  procedure  is  in  the  attempt  to  subdivide  or 
split  up  the  cause  of  action.  The  cause  of  action  for  damages  occurring 
at  Colorado  City  was  a  single  one,  viz.,  a  negligent  failure  to  deliver 
cars  after  order  therefor,  which  operated  upon  and  resulted  alike  to  all 
of  appellee^s  cattle  at  the  same  time,  and  all  of  the  consequences  proxi- 
mately flowing  from  the  single  act  of  negligence  should  have  been  in- 
cluded in  a  single  suit.  To  allow  needless  separate  suits  upon  the  same 
cause  of  action  is  to  impose  unauthorized  penalties  upon  the  offending 
litigant,  and  to  require  of  the  courts  repeated  determination  of  the  same 
issue,  a  practice  that  needs  only  to  be  stated  in  order  to  receive  con- 
demnation. See  Freeman  on  Judg.,  sec.  241;  St.  Louis  S.  W.  Ry.  v. 
Moss,  9  Texas  Civ.  App.,  6;  Payne  v.  Benham,  16  Texas,  364;  Harby 
V.  Patterson,  59  S.  W.  Rep.,  63;  Trawick  v.  Martin  Brown  Co.,  74 
Texas,  522;  Texas  &  P.  Ry.  Co.  v.  Kenna,  52  S.  W.  Rep.,  555;  Mallory 
V.  Dawson  Cotton  Oil  Co.,  74  S.  W.  Rep.,  954;  Eisenhower  v.  School 
District,  13  Pa.  Super.  Ct.,  51 ;  Baird  et  al.  v.  United  States,  96  U.  S., 
430. 

Appellant  does  not  assert  as  a  proposition  under  any  assignment  of 
error  that  the  matter  in  abatement  pleaded  and  proven  will  exclude 
jecovery  for  damages,  if  any,  resulting  from  appellant's  independent 
separate  negligence  and  wrongs,  if  any,  after  the  transportation  of  the 
cattle  in  question  began,  and  we  are  not  inclined  to  so  hold.  In  view 
of  another  trial,  therefore,  we  suggest  that  the  court  should  have  per- 
mitted the  introduction  of  the  evidence  set  out  in  appellant's  first  as- 
signment of  error.  Clauses  8  and  8a  of  the  court's  charge,  to  which 
objection  is  made,  apply  only  to  damages  done  at  Colorado  City  while 
waiting  for  cars,  and  of  course  fall  with  that  issue. 

For  the  error  of  the  court  in  its  rulings  upon  the  plea  of  abatement, 
the  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


W.  C.  Davidson  et  al.  v.  F.  IT.  Oberthier. 

Decided  March  17,  1906. 

1. — ^Attaohmeni— Actual  Damages — Replevy — ^Kltlgatlon — Pleading. 

The  wrongful  seizure  of  property  by  attachment  constitutes  a  conversion, 
and  the  owner  is  entitled  by  reason  thereof  to  recover  as  actual  damage  the 
value  of  the  property  seized  with  legal  interest  from  the  date  of  conversion.  The 
subsequent  replevy  of  the  property  by  the  owner  might  be  shown  only  in 
mitigation  of  the  damage;  a  general  allegation  of  damage  because  of'  the 
WTCoigful  levy  and  conversion  is  a  sufficient  pleading  to  authorize  a  recover}. 

S. — ^Vote — ^Attorney's  Pee— Penalty  or  Liquidated  Demand. 

The  authorities  seem  to  hold  that  the  stipulation  in  a  promissory  note  for 
the  payment  of  attorney's  fee  is  a  penalty  and  not  a  liquidated  demand,  and 
Vol.  XLII.  Civil— 22, 
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that  the  holder  of  the  note  cannot  collect  the  fee  unless  he  has  in  fact*  paid 
it  or  agreed  to  pay  it. 

Appeal  from  the  District  Court  of  Comanche  County.  Tried  below 
before  Hon.  N.  R.  Lindsley. 

Jenkins  &  McCartney,  J.  M.  Bieger  and  Geo.  E.  Smith,  for  appel- 
lants.— A  suit  can  not  be  maintained  upon  a  note  which  does  not  pro- 
vide a  date  for  payment,  but  is  made  payable  upon  a  contingency  there- 
in stated,  until  such  contingency  has  transpired.  Salinas  v.  Wright,  11 
Texas,  576;  Rowlett  v.  Lane,  43  Texas,  275;  Carlisle  v.  Hooks,  58 
Texas,  421;  Martin  v.  Shumate  et  al.,  62  Texas,  189: 

When  plaintiff  in  an  attachment  suit  procures  the  issuance  and  levy 
of  the  writ  upon  a  false  affidavit,  defendant  in  attachment,  as  part  of 
his  damages,  is  entitled  to  interest  on  the  value  of  his  property  taken 
from  him  by  such  wrongful  writ,  for  the  length  of  time  he  is  deprived 
of  such  property.  Kauffman  v.  Babcock,  67  Texas,  244;  Biering  v. 
First  Nat.  Bank,  69  Texas,  603;  Waugh  v.  Dabney,  12  Texas  Civ.  App., 
290;  Watkins  v.  Junker,  90  Texas,  587. 

Plaintiff  in  attachment  having  been  shown  to  be  liable  for  nominal 
damage  for  wrongfully  and  maliciously  procuring  the  issuance  and  levy 
of  the  attachment  writ  upon  personal  property,  it  is  error  for  the  court 
to  withdraw  from  the  consideration  of  the  jury  the  issue  of  exemplary 
damage,  upon  the  ground,  simply,  that  the  evidence  does  not  show  actual 
damage  also.  Flanagan  v.  Womack  et  al.,  54  Texas,  51;  Champion  v. 
Vincent,  20  Texas,  816;  Brown  et  ux  v.  Bridges  et  al.,  70  Texas,  664; 
Farrar  v.  Talley,  68  Texas,  352;  Heilgmann  v.  Rose  et  al.,  81  Texas, 
224;  Western  Union  Tel.  Co.  v.  Neill,  57  Texas,  292. 

Ooodson  &  Ooodson,  for  appellee. 

CONNER,  Chief  Justice. — ^This  suit  was  brought  by  the  appellee 
Oberthier  upon  a  note  secured  by  vendor^s  lien,  and  also  by  mortgage 
on  certain  described  machinery.  The  note  is  dated  June  14,  1902,  and 
signed  by  appellant  W.  C.  Davidson  in  the  amount  of  $1,727.25  with 
10  percent  interest  and  10  percent  attorney's  fees.  It  was  alleged  that 
the  note  had  been  given  in  payment  for  an  undivided  one-half  interest 
in  a  certain  parcel  of  land  and  gin  plant  situated  thereon.  The  note 
does  not  provide  any  date  for  its  payment,  but  is  made  payable  out  of 
one-half  the  annual  gross  earnings  of  the  gin  property  conveyed,  and 
appellee  alleged  that  Davidson  had  been  operating  the  gin  and  had  ac- 
quired sufficient  gross  earnings  therefrom  to  pay  of!  the  note  in  ques- 
tion according  to  its  terms.  Appellee  prayed  for  judgment  for  the 
amount  of  the  note  less  certain  credits  admitted,  and  for  interest  and 
attorney's  fees  as  therein  stipulated,  and  for  foreclosure  of  the  vendor's 
lien.  Appellee  at  the  same  time  procured  the  issuance  and  levy  of  an 
attachment  upon  a  quantity  of  wood,  bagging,  ties  and  cotton  seed  owned 
by  appellant  Davidson  in  connection  with  the  operation  of  his  gin  busi- 
ness, which  property  was  valued  by  the  sheriff's  writ  at  $2,057.50. 

Appellant  Davidson  answered  by  a  general  denial :  that  the  note  had 
not  matured;  that  the  attachment  was  both  wrongfully  and  maliciously 
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sued  out  and  levied,  and  asked  for  actual  and  exemplary  damages  be- 
cause thereof. 

The  court  submitted  to  the  jury  for  their  determination  the  follow- 
ing issues,  to  wit :  First,  that  if  they  found  from  the  evidence  that  one- 
half  the  net  earnings  of  the  gin  property  referred  to  in  said  note  for 
the  year  1902-1903  and  to  November  16,  1904,  the  date  of  the  insti- 
tution of  the  suit,  was  sufficient  to  have  paid  oflE  said  note,  to  find  for 
appellee  against  appellant  and  the  sureties  on  his  replevy  bond.  Second, 
that  if  they  should  find  that  the  attachment  was  wrongful,  to  find  nomi- 
nal damage,  but  that  they  should  not  find  either  actual  or  exemplary 
damage.  The  issue  of  appellee^s  alleged  lien  was  not  submitted.  The 
jury  returned  the  following  verdict :  "We,  the  jury,  find  judgment  for 
the  plaintiff  F.  H.  Oberthier,  against  the  defendant  W.  C.  Davidson 
and  his  sureties  for  the  face  value  of  said  note  with  10  percent  attor- 
ney's fees,  less  the  credits  on  said  note.  We  find  the  writ  of  attachment 
was  wrongfully  issued  and  we,  on  account  of  said  wrongful  issue  of 
said  attachment,  assess  against  the  plaintiff  one  dollar  nominal  damage." 
Upon  this  verdict  the  court  rendered  judgment  against  the  defendant 
and  the  sureties  on  his  replevy  bond  for  the  amount  of  $2,056,  which 
was  the  amount  found  to  be  due  upon  the  note  after  deducting  one 
dollar  nominal  damages  awarded  to  appellant,  and  adjudged  and  fore- 
closed appellee's  vendor's  lien  upon  the  property  mentioned  in  the 
note. 

We  think  the  court  erred  in  his  charge  in  excluding  the  issue  of 
actual  and  exemplary  damage  tendered  by  appellant.  Without  plead- 
ing and  without  objection  it  was  shown  upon  the  trial  that  nine  days 
after  the  seizure  of  appellant's  property  by  virtue  of  the  writ  of  attach- 
ment found  to  have  been  wrongfully  issued,  appellant  replevied  the 
attached  property  and  subsequently  appropriated  it.  Under  repeated 
decisions  of  our  courts  the  seizure,  if  wrongful,  constituted  a  conversion, 
and  appellant  because  thereof,  would  ordinarily  be  entitled  to  recover 
as  actual  damage  the  value  of  the  property  at  the  time  and  place  of 
seizure,  with  interest  thereon  from  such  time  at  the  legal  rate.  Ap- 
pellant's subsequent  acceptance  of  the  goods  in  return  could  be  pleaded 
and  shown  in  mitigation  of  damages,  but  in  mitigation  only.  Appel- 
lant in  replevying  exercised  a  legal  right  and  did  not  thereby  alone 
waive  damage  resulting  from  the  wrongful  levy.  In  regaining  and 
using  the  attached  property  he  thereby  mitigated  or  lessened  his  right 
of  recovery  to  the  extent  only  of  the  value  of  the  property  regained. 
Appellant  therefore  was  entitled  as  actual  damage,  no  other  damage 
being  shown,  to  legal  interest  on  the  value  of  his  property  during  the 
nine  days  of  its  detention.  Appellee  insists  that  there  is  no  allegation 
in  appellant's  plea  claiming  such  damage.  We  think  it  recoverable, 
however,  under  the  general  allegation  of  damage  because  of  the  wrong- 
ful levy  and  conversion.  (See  3  Sutherland  on  Damage,  sees.  1103-04; 
Kaiiffman  v.  Babcock,  67  Texas,  244;  Ft.  Worth  &  D.  C.  Ry.  Co.  v. 
Greathouse,  82  Texas,  112.) 

Appellee  upon  the  submission  expressed  a  willingness  to  remit,  if 
necessary,  the  amount  of  interest  to  which  appellant  was  entitled  and 
the  foregoing  conclusions  would  hence  not  require  the  case  to  be  re- 
manded but  for  the  fact  that  the  majority  have  concluded  that  the 


340  Texas  Civil  Appeals  Reports,  Vol.  42.  [March, 

evidence  raises  the  issue  of  exemplary  damage,  which  was  also  excluded 
by  the  charge  of  the  court. 

Appellant  also  insists  that  the  proof  shows  that  the  note  sued  upon 
had  not  matured  at  the  date  of  the  institution  of  the  suit,  and  he  pre- 
sents several  questions  dependent  upon  that  issue.  He  insists,  too,  thai 
the  court  committed  error  in  entering  up  judgment  in  appellee's  favor 
foreclosing  the  vendor's  lien,  inasmuch  as  a  finding  therefor  was  not 
included  in  the  verdict  of  the  jury.  It  is  also  urged  that  it  was  er- 
roneous to  award  appellee  attorney's  fees  as  specified  in  the  note  in  the 
absence  of  pleading  or  proof  that  he  had  paid  or  agreed  to  pay  his 
attorney  the  amount  awarded,  citing  Texas  Loan  Co.  v.  Robertson,  85 
S.  W.  Rep.,  1020;  Luzenburg  v.  Bexar  B.  &  L.  Assn.,  9  Texas  Civ. 
App.,  267,  and  Hammond  v.  Atlee,  15  Texas  Civ.  App.,  270,  to  the  effect 
that  a  stipulation  in  a  note  for  attorney's  fees  is  but  a  penalty  and  not 
a  liquidated  demand.  See  also  on  this  question  Dunovant's  Estate  v. 
Stafford  &  Co.,  81  S.  W.  Rep.,  101,  and  Robertson  &  Byars  v.  Holman, 
10  Texas  Ct.  Rep.,  121.  The  foregoing  questions,  however,  we  think 
it  imnecessary  to  decide,  inasmuch  as  under  any  construction  of  the 
note  sued  upon  it  will  evidently  mature  by  the  time  of  another  trial. 
Upon  another  trial,  also,  the  nonsubmission  of  the  issue  of  a  vendor's 
lien  may  be  easily  avoided,  and  appellee  may  be  able  to  allege  and 
show  that  the  amount  specified  in  the  note  as  attorney's  fees  has  been 
in  fact  paid  or  agreed  to  be  paid  by  him  to  .his  attorney.  If  so,  the 
question,  of  course,  of  whether  the  stipulation  is  to  be  construed  as 
a  penalty  or  as  liquidated  damages  will  become  immaterial. 

For  the  error  in  the  court's  charge,  the  judgment  is  reversed  and  the 
cause  remanded  for  a  new  trial. 

Reversed  and  remanded. 


Panhandle  and  Gulp  Railway  Company  v.  R.  H.  Kirby. 

Decided  March  17,  1906. 

1. — Oondenmation  of  El^ht  of  Way — XeasiLTe  of  Bamagre. 

The  owner  of  land  through  which  a  right  of  way  has  been  condemned  is 
not  entitled  to  recover  the  general  enhancement  in  values  to  lands  in  the 
community,  in  addition  to  the  value  of  the  land  taken  and  the  difference  in 
value  of  the  land  not  taken  before  and  after  condemnation. 

2. — Right  of  Cross-Examination. 

It  was  error  for  the  court  to  refuse  to  allow  defendant  to  cross-examine 
the  witnesses  introduced  by  plaintiff  to  prove  the  value  of  the  land  and  the 
extent  to  which  it  was  injured  by  the  condemnation  of  a  right  of  way  across 
it,  and  thus  analyze  the  opinions  expressed  by  said  witnesses. 

ON    MOTION    FOB    REHEARING. 

3. — Oondenmation  of  Right  of  Way — Compensation. 

The  owner  of  land  condemned  for  a  railroad  right  of  way  is  allowed  to 
receive  the  value  of  the  land  taken  and  the  reduction  in  value  of  the  part  not 
taken  but  injured  by  the  construction  of  the  railroad,  and  no  more.  Where 
the  value  of  the  whole  tract  is  enhanced  in  common  with  other  lands  in  the 
community  by  the  proposed  construction  of  the.  road  the  owner  is  entitled  to 
the  benefit  of  that  both  in  estimating  the  value  of  the  land  taken  and  the  dam- 
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age  to  that  not  taken,  and  such  common  benefit  is  not  to  be  offset  against  his 
loss,  as  should  be  a  benefit  peculiar  to  his  property. 

4.— Charge— ''Satigfaotion  of  Tour  Xinds." 

In  a  charge  to  the  juiy  the  clause  ''to  the  satisfaction  of  your  minds" 
has  often  been  condemned. 

.    Appeal  from  the  County  Court  of  Hardeman  County.     Tried  below 
before  Hon.  J.  Shirly  Cook,  special  judge. 

H.  C,  Hord,  Duncan  0,  Smith  and  Fires  &  Decker,  for  appellant. — 
When  a  witness  testifies  to  general  enhancement  of  values  in  the  com- 
munity excepting  as  to  the  lands  belonging  to  the  defendant  by  reason 
of  condemnation  of  a  railway  right  of  way,  and  the  defendant  owns 
a  tract  of  land  segregated  from  the  tract  through  which  the  railway  is 
to  be  constructed  by  a  public  road,  it  is  error  to  refuse  to  allow  the 
plaintiff  on  cross  examination  of  such  witness  to  show  that  if  the  tract 
of  land  not  touched  by  the  railway  was  the  property  of  one  other  than 
the  defendant  that  such  tract  had  appreciated  in  market  value  the  same 
as  other  lands  in  the  community.  Kirby  v.  Panhandle  &  Gulf  Ry.  Co., 
88  S.  W.  Rep.,  281;  1  Greenleaf  on  Evidence,  446;  St.  Louis  S.  W.  Ry. 
V.  Hughes,  73  S.  W.  Rep.,  976;  Boom  Co.  v.  Patterson,  98  U.  S.,  403; 
Haney  v.  Clarke,  65  Texas,  96;  Gulf,  C.  &  S.  F.  Ry.  v.  Richards,  83 
Texas,  207;  Houston  Oil  Co.  v.  Trammell,  74  S.  W.  Rep.,  899. 

Where  the  jury  in  answering  special  issues  in  a  condemnation  pro- 
ceeding fixes  the  value  of  the  land  taken  and  the  value  of  the  remainder 
before  and  after  the  taking,  it  is  error  in  entering  judgment  thereon  to 
add  to  the  depreciation  in  market  value  the  amount  found  by  the  jury 
to  be  a  general  increase  in  market  value  of  lands  in  the  country  general- 
ly. Rev.  Stats.,  arts.  4459,  4461,  4462;  Kirby  v.  Panhandle  &  Gulf 
Ry.,  88  S.  W.  Rep.,  281 ;  Gulf,  C.  &  S.  P.  Ry.  v.  Puller,  63  Texas,  467. 

E,  A.  Tillett  and  B.  W.  Hall,  for  appellee. 

STEPHENS,  Associate  Justice. — This  cause  is  again  before  us 
on  appeal,  but  the  position  of  the  parties  on  the  docket  is  now  reversed. 
See  Kirby  v.  Panhandle  &  Gulf  Ry.  Co.,  88  S.  W.  Rep.,  281.  On  the 
last  trial  the  court  submitted  the  case  on  special  issues,  in  response  to 
which  the  jury  found : 

1.  That  the  market  value  of  the  5.23  acres  of  land  condemned  by 
the  railway  company  for  its  right  of  way  on  the  12th  day  of  April, 
1902,  was  on  that  day  and  immediately  before  it  was  condemned, 
$12.50  per  acre. 

2.  That  the  tract  of  land  owned  by  the  appellee  over  which  the 
right  of  way  was  condemned  contained  1,200  acres. 

3.  That  the  market  value  immediately  before  the  condemnation  of 
what  remained  after  deducting  the  5.23  acres  was  $12.50  per  acre. 

4.  That  the  market  value  immediately  after  the  condemnation  of 
what  remained  was  $11.76  per  acre. 

These  findings  covered  all  the  material  issues  in  the  case;  neverthe- 
less the  court  submitted  additional  issues  as  follows: 

"5.    On  the  12th  day  of  April,  1902,  immediately  after  the  con- 
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demnation  and  taking  of  said  5.23  acres  as  a  right  of  way,  was  there 
or  not  a  general  increase  or  decrease  of  the  market  value  of  lands  in 
general^  and  common  to  all  lands,  in  the  community  where  the  de- 
fendant's said  farm  is  situate,  occasioned  by  reason  of  plaintiff's  con- 
demnation and  taking  of  a  right  of  way  for  its  railroad  through  said 
community? 

"6.  If  in  answer  to  the  fifth  issue  you  say  there  was  such  an  increase 
in  the  market  value  of  said  lands,  then  what  was  the  amount  per  acre, 
of  such  increase. 

**7.  If  in  answer  to  the  fifth  issue  you  say  that  there  was  such  a 
decrease  in  the  market  value  of  said  lands,  then  what  was  the  amount 
per  acre  of  such  decrease?" 

The  answer  given  to  the  fifth  issue  so  submitted  was  "increase;"  to 
the  sixth,  $1.00  per  acre;"  and  to  the  seventh  no  answer  was  made. 

On  this  verdict  the  court  rendered  judgment  against  the  railway 
company  for  $65.37,  the  value  of  the  land  taken,  and  for  $896.07,  the 
difference  in.  value  before  and  after  the  condemnation  of  the  land  not 
taken,  and  "for  the  general  enhancement  in  values  to  lands  generally 
in  the  community  of  the  Kirby  farm  the  sum  of  $1,194.77"  and  "inter- 
est at  the  rate  of  6  percent  per  annum  from  the  12th  day  of  April, 
1902,  on  the  aggregate  of  said  amounts,  to  wit:  $2,156.21,  amounting 
to  the  sum  of  $420.50,  making  the  aggregate  sum  of  $2,578.66,"  for 
which,  besides  costs  of  suit,  judgment  was  rendered.  . 

We  know  of  no  reason  or  authority  for  allowing  the  owner  of  land 
through  which  a  railway  right  of  way  had  been  condemned  to  recover, 
in  addition  to  the  value  of  the  land  taken  and  in  addition  to  the  differ- 
ence in  value  before  and  after  condemnation  of  the  land  not  taken,  "the 
general  enhancement  in  values  to  lands  generally  in  the  community." 
Presumptively  the  appellee  received  the  benefit  of  this  "general  en- 
hancement" in  the  first,  third  and  fourth  findings  of  the  jury,  since 
such  enhancement  became  an  essential  part  of  the  market  value  of  the 
land.  If  in  making  these  findings  the  jury  excluded  that  element  of 
value,  this  must  have  been  due  to  the  fact  that  the  court  erroneously 
submitted  to  them  the  further  issues  above  quoted,  which  could  have 
served  no  other  purpose  than  to  confuse  and  mislead  them. 

The  court  also  erred  in  refusing  to  allow  appellant  to  cross  examine 
the  witnesses  offered  by  the  appellee  to  prove  the  value  of  the  land  and 
the  extent  to  which  it  was  injured  by  the  condemnation  of  the  right  of 
way  across  it.  In  making  this  ruling  the  court  seems  to  have  disre- 
garded what  was  stated  on  that  subject  in  the  opinion  of  Justice  Speer 
on  the  former  appeal.  It  was  the  evident  purpose  of  this  cross  examina- 
tion to  have  the  witnesses  make  an  analysis  of  the  opinions  given  by  them 
to  the  jury  as  to  the  extent  to  which  the  value  of  the  land  was  in- 
juriously affected  by  the  condemnation  of  the  right  of  way,  which  was 
clearly  competent.  It  was  of  course  proper  in  the  first  instance  to 
permit  the  witnesses,  as  was  done,  to  state  to  the  jury  the  extent  to 
which  the  condemnation  of  the  right  of  way  affected  the  value  of  ap- 
pellee's land  as  a  whole ;  but  in  order  that  the  jury  might  properly  weigh 
this  testimony  it  was  proper,  on  cross  examination,  for  counsel  for 
appellant,  as  they  sought  in  vain  to  do,  to  have  the  witnesses  state 
the  effect  of  such  condemnation  on  the  different  parts  into  which  this 
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tract  of  land  was  segregated  by  the  Fort  Worth  &  Denver  City  Eailway, 
the  Chillicothe  public  road  and  the  condemnation  in  question. 

For  the  errors  pointed  out  the  judgment  is  reversed  and  the  cause 
remanded  for  a  new  trial. 

Reversed  and  remanded. 

ON  MOTION  FOR  BEHEABING. 

In  an  argument  of  eight  or  ten  pages  incorporated  in  and  constituting 
the  bulk  of  this  motion,  it  is  seriously  maintained  that  the  following 
conclusion  announced  in  the  opinion  on  original  hearing  was  erroneous : 
"We  know  of  no  reason  or  authority  for  allowing  the  owner  of  land 
through  which  a  railway  right  of  way  has  been  condemned  to  recover, 
in  addition  to  the  value  of  the  land  taken,  and  in  addition  to  the  differ- 
ence in  value  before  and  after  condemnation  of  the  land  not  taken,  the 
general  enhancement  in  values  to  lands  generally  in  the  community.'' 
\Vhile  we  think  the  proposition  needs  no  defense,  in  view  of  another 
trial  we  deem  it  proper  to  indicate  our  views  on  some  of  the  matters 
discussed  so  elaborately  in  the  argument. 

The  law  allows  the  owner  of  land  condemned  for  a  railroad  right  of 
way  to  receive  the  value  of  the  land  taken  and  the  reduction  in  value 
of  the  part  not  taken  but  injured  by  the  construction  of  the  railroad 
across  the  whole,  and  no  more.  Of  course,  where  the  value  of  the  land 
over  which  a  right  of  way  is  condemned  is  enhanced  in  common  with 
other  lands  in  tihe  community  on  account  of  the  proposed  construction 
of  the  raiJroad  the  owner  is  entitled  to  the  benefit  of  that  both  in  esti- 
mating the  value  of  the  land  taken  and  in  estimating  the  damages  to 
the  land  not  taken,  and  such  common  benefit  is  not  to  be  offset  against 
his  loss,  as  should  be  a  benefit  peculiar  to  his  property.  This  is  made 
too  plain  for  discussion  by  our  statute  on  that  subject,  which  was  quoted 
and  recommended  in  the  opinion  on  the  former  appeal  as  a  guide  for 
another  trial.  Instead  of  following  the  statute,  however,  the  court 
undertook,  it  seems,  to  follow  the  opinion  of  the  court  of  Civil  Appeals 
in  the  case  of  Pochila  v.  Calvert,  W.  &  B.  By.,  72  S.  W.  Bep.,  255, 
which  wfls  not  a  condemnation  proceeding  at  all,  but  a  damage  suit 
in  which^the  property  injured  had  increased  in  value  till  it  was  worth 
more  in  an  injured  condition  than  it  wa&  before  the  construction  of 
the  railroad.  This  case  was  cited  in  the  opinion  on  the  former  appeal 
on  a  point  then  but  not  now  involved,  and  as  it  seems  to  have  led 
both  the^court  and  counsel  for  appellee  astray  it  is  perhaps  to  be  re- 
gretted that  it  was  cited  at  all. 

In  the  course  of  appellee's  argimient  the  rather  plausible  position  is 
assumed,  that  unless  the  amount  found  by  the  jury  as  the  general  in- 
crease per  acre  of  lands  in  the  community  be  added  to  the  difference  in 
value  of  appellee's  land  just  before  and  just  after  the  condemnation 
of  the  right  of  way  he  will  be  deprived  of  the  benefit  of  this  general 
increase  due  to  the  proposed  construction  of  the  railroad.  This  may  be 
true,  and  it  was  for  this  very  reason  that  we  did  not  render  judgment 
on  the  first,  second,  third  and  fourth  findings,  which  cover  all  the  ma- 
terial issues,  appellant  having  indicated  a  willingness,  in  such  event  to 
waive  the  error  assigned  to  the  denial  of  its  right  of  cross  examination. 
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We  can  not,  however,  as  already  seen,  assent  to  appellee's  contention 
that  the  answer  of  the  jury  to  fifth  and  sixth  issues  entitled  him  to  the 
judgment  rendered  in  his  favor  for  this  additional  sum.  The  fifth  is- 
sue, besides  relating  to  lands  generally,  and  only  to  appellee's  infer- 
entially,  called  for  a  very  peculiar  and  unusual  finding  and  the  answer 
of  the  jury  to  it  was  a  very  general  one,  consisting  of  one  word — 
'^increase.''  Did  the  jury  mean  by  that  answer  to  find  that  at  a  par- 
ticular hour  on  the  12th  day  of  April,  1902 — immediately  after  the 
condemnation  of  appellee's  land — a  general  increase  took  place  in  the 
market  value  of  lands  in  general,  and  common  to  all  lands,  in  that  com- 
munity, occasioned  by  the  condemnation  of  a  right  of  way  through  said 
community?  If  so,  something  must  have  taken  place  in  this  condem- 
nation proceeding  unknown  to  the  history  of  such  proceedings.  Usually 
the  general  increase  in  values  comes  before  the  right  of  way  has  been 
condemned  through  the  community.  Usually  the  right  of  way  is  not 
condemned  through  the  whole  community  at  the  same  hour  or  even 
on  the  same  day.  But  the  literal  rendering  contended  for  of  this  finding 
involves  something  more  unusual  still,  and  that  is,  that  just  after  ap- 
pellee's land  was  condemned  on  April  12,  1902,  the  value  of  all  the 
lands  in  that  community  instantly  rose  in  the  market  one  dollar  per 
acre.  The  brief  answer  of  the  jury  seems  rather  to  indicate,  looking  at 
things  in  a  reasonable  light,  that  they  found  a  general  increase  in  value 
due  to  the  condemnation  or  proposed  condemnation  of  the  right  of  way 
through  the  community  without  undertaking  to  specify  exactly  when 
it  took  place.  If,  however,  extraordinary  as  it  may  seem,  it  should  be 
made  to  appear  on  the  next  trial  that  appellee's  land  in  common  with 
the  lands  of  the  community  did  not  increase  in  value  till  just  after 
the  right  of  way  across  it  was  condemned,  the  jury  should  be  instructed 
to  exclude  this  from  consideration  in  assessing  the  value,  immediately 
after  the  condemnation,  of  the  land  not  taken. 

In  view  of  another  trial  we  call  attention  to  the  fact  that  the  following 
clause  in  the  court's  charge  has  often  been  condemned,  "to  the  satis- 
faction of  your  minds,"  the  word  "satisfaction"  being  objectionable. 

Motion  overruled. 


James  Pinto  v.  A.  G.  Bintleman. 

Decided  March  17,  1906. 
1. — Lease  for  TiVe  Tears — ^Breach — Statute  of  Frauds — ^Damages.    # 

A  suit  for  aamages  for  breach  of  an  oral  contract  for  the  lease  of  real 
estate  for  a  term  of  five  years  can  not  be  maintained  because  such  contract  is 
within  the  statute  of  frauds. 


8. — Special  Verdict — ^Finding  by  Court. 
The  court  may  supplement  the  spec 
iDgs  of  fact  from  the  undisputed  evidence. 


The  court  may  supplement  the  special  findings  of  a  jury  by  its  own  find- 

*denc< 


Appeal  from  the  District  Court  of  Tarrant  County.    Tried  below  be- 
fore Hon.  Mike  E.  Smith. 

Morgan  Bryan  and  John  W.  Wray,  for  appellant. — It  was  the  duty 
of  the  court  to  have  rendered  a  judgment  for  the  appellant  on  the  find- 


1906.]  Pinto  v.  Rintleman.  345 

ings  of  the  jury  in  connection  with  the  written  agreement  that  the  court 
should  render  such  judgment  as  he  ought  under  the  findings  of  fact> 
and  the  measure  of  damages  is  that  announced  by  this  court  in  Massie 
V.  State  National  Bank,  11  Texas  Civ.  App.,  282.  If  this  case  does  not 
establish  the  true  measure  of  damage,  still  the  court  erred,  in  rendering 
judgment  for  the  appellee  and  not  rendering  judgment  for  the  appel- 
lant for  such  damages  as  naturally  and  proximately  flowed  from  a 
breach  of  the  lease  contract.  Taylor^s  Landlord  &  Tenant,  ed.  1904, 
sec.  47.  Also  sec.  317,  and  authorities  cited  under  these  sections;  Jones 
V.  George,  61  Texas,  354;  Sutherland  on  Damages,  ed.  1903,  sec.  79, 
and  authorities  cited. 

R.  L.  Carlock  and  J.  E,  Burton,  for  appellee. — To  hold  that  notwith- 
standing the  contract  in  question  may  be  void  by  reason  of  being  de- 
nounced by  the  statute  of  frauds,  still  damages  can  be  recovered  for  a 
breach  thereof,  would  be  in  effect  to  nullify  and  render  useless  the 
statute  of  frauds,  and  permit  to  be  done  indirectly  that  wHich  the  law 
says  can  not  be  done  directly;  and  would  operate  as  a  substantial  repeal 
of  the  said  statute  of  frauds.  Rev.  Stats.,  sec.  2543;  Ray  v.  Young, 
13  Texas,  550;  Hurley  v.  Woodsides  (Ky.),  54  S.  W.  Rep.,  8;  Lydick 
v.  Holland,  83  Mo.,  703;  Leavitt  v.  Stern  (111.),  42  N.  E.  Rep.,  869; 
Hillhouse  v.  Jennings,  38  S.  E.  Rep.,  596;  Moore  v.  Howell,  6  Texas 
Civ.  App.,  50 ;  Brown  on  Stat,  of  Frauds,  4th  ed.,  art.  284. 

STEPHENS,  Associate  Justice. — Appellee  agreed  with  appellant 
to  lease  to  him  for  a  term  of  five  years  certain  real  estate  in  the  city 
of  Fort  Worth  at  a  stipulated  price  per  month,  payable  in  advance, 
obligating  himself  within  a  reasonable  time  to  execute  and  deliver  to 
appellant  a  written  lease,  with  the  usual  covenants.  Within  a  reason- 
able time  thereafter,  appellant  demanded  of  him  the  execution  of  the 
lease,  tendering  the  first  month's  rent.  Appellee  not  only  declined  to 
accept  the  money  and  execute  the  lease,  but  let  the  premises  to  another. 
This  suit  was  subsequently  brought  to  recover  damages  for  a  breach  of 
the  contract  and  resulted  in  a  judgment,  on  a  special  verdict,  denying  a 
recovery  on  the  ground  that  the  contract  for  a  lease,  being  oral,  was 
within  the  statute  of  frauds.  The  special  verdict  merely  established  the 
making  of  the  contract  and  the  measure  of  damages  for  its  breach.  The 
court,  however,  found  from  the  undisputed  evidence  that  this  contract 
was  oral  and  the  case  is  brought  here  on  the  special  verdict,  supplemented 
with  this  finding  of  the  judge,  without  any  statement  of  facts.  The 
fact  that  the  contract  was  oral  must,  therefore,  be  treated  as  established. 
(Featherstone  v.  Brown,  88  S.  W.  Rep.,  470),  in  which  writ  of  error  was 
.  refused. 

There  is  another  feature  of  the  record,  however,  which  may  be  noticed, 
and  that  is  the  agreement  of  counsel  copied  in  the  transcript  to  the  effect 
that  the  court  might  "render  such  a  judgment  on  the  findings  of  the 
jury  as  the  law  authorizes.''  Without  determining  whether  this  part  of 
the  transcript  should  be  treated  as  a  part  of  the  record  of  the  proceed- 
ings in  the  court  below,  we  have  concluded  that  it  added  nothing  to 
and  took  nothing  from  the  power  of  the  court  to  enter  a  judgment  on 
the  special  verdict  and  the  undisputed  facts  not  in  conflict  .therewith. 
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The  question  to  be  determined  by  the  appeal,  then,  is,  whether  or 
not  an  oral  contract  for  a  lease  of  real  estate  for  a  longer  period  than 
one  year  is  valid,  and  this  question  we  find  easy  of  solution,  since  the 
case  comes  clearly  within  the  terms  of  our  statute  on  that  subject.  The 
judgment  is  therefore  affirmed. 

Affirtned. 


Joseph  Krebs  v.  Frank  Popp. 

Decided  March  17,  1906. 

I.— Contract  of  Husband  to  Convey  Homestead — ^Eefnsal  of  Wife— Liability — 

Case  Distingruished. 

A  contract  by  the  husband  for  the  sale  of  the  homestead  is  valid,  and 
when  such  contract  is  breached  by  reason  of  the  refusal  of  the  wife  to  join  in 
the  conveyance  the  husband  is  liable  in  damages.  Specific  performance  can. 
not  be  enforced.    Berlin  v.  Burns,  17  Texas,  632,  distinguished. 

Appeal  from  the  District  Court  of  Cook  County.  Tried  below  before 
Hon.  D.  E.  Barrett. 

Stuart  &  Bell,  for  appellant. — In  Texas,  a  married  man's  contract  to 
have  executed  and  delivered  at  a  future  day  a  deed  to  his  homestead 
signed  and  acknowledged  according  to  law  by  himself  and  wife  is  not 
void,  and  will  render  him  liable  for  any  damages  that  may  be  caused 
by  its  breach.  Jones  v.  GofI,  70  Texas,  677 ;  Kempner  v.  Heidenheimer, 
66  Texas,  688;  Campbell  v.  Elliott,  52  Texas,  158;  Wright  v.  Hays,  34 
Texas,  262;  Cross  v.  Everts,  28  Texas,  534;  Allison  v.  Shilling,  27 
Texas,  460;  Brewer  v.  Wall,  23  Texas,  585;  Marler  v.  Handy,  88  Texas, 
421;  Stallings  v.  HuUum,  35  S.  W.  Hep.,  4;  Wolf  Co.  v.  Galbraith, 
80  S.  W.  Rep.,  648. 

Culp  &  CHddings  and  Davis  &  Oarnett,  for  appellee. — The  land  which 
was  the  subject  of  the  contract  being  the  homestead,  and  the  contract 
not  having  been  signed  by  the  wife,  the  contract  was  not  binding  on 
her,  and  tiie  husband  can  not  be  held  liable  in  damages  on  account  of 
her  refusal  to  sign  the  deed.    Berlin  v.  Burns,  17  Texas,  632. 

CONNER,  Chief  Justice.— On  the  7th  day  of  October,  1904,  Frank 
Popp,  appellee,  contracted  in  writing  with  appellant  for  the  sale  of  231 
acres  of  land  in  Cooke  County  for  the  sum  of  $9,240,  of  which  $100 
was  paid  by  the  appellant  at  the  time;  $500  was  to  be  paid  within 
two  weeks  from  the  date  of  the  contract,  at  which  time  appellee  was  to 
execute  a  good  warranty  deed  to  appellant,  who  was  then  to  procure 
the  balance  of  the  purchase  money,  $6,000,  by  a  farm  loan.  The  full 
purchase  price,  $9,240,  was  to  be  paid  on  or  before  January  1,  1905, 
and  appellee  was  to  deliver  possession  on  the  Ist  day  of  January  follow- 
ing. 200  acres  of  the  land  mentioned  constituted  the  homestead  of 
appellee  and  his  wife.  The  wife  at  the  time  of  the  execution  of  the 
contract  consented  thereto,  but  subsequently  both  appellee  and  his 
wife  declined  to  execute  deed  as  agreed  upon.    This  suit  was  therefore 
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instituted  to  recover  the  sum  of  $2,310  damages  because  of  the  breach 
of  the  contract.  The  verdict  and  judgment  was  in  accordance  with  the 
following  peremptory  charge  of  the  court,  to  which  error  is  assigned, 
viz.:  "You  are  instructed  to  find  for  plaintiff  $100,  the  amount  ten- 
dered by  defendant  to  plaintiff  about  January  1,  1905.  Under  the  law 
of  this  case  the  plaintiff  is  not  entitled  to  recover  anything  more  than 
this.^' 

In  so  instructing  the  jury,  we  think  the  court  conmiitted  error.  The 
theory  of  appellee's  defense,  among  other  things,  is  that  the  wife  having 
refused  to  join  in  the  execution  of  a  deed  to  their  homestead,  the  hus- 
band, appellee,  is  not  liable  in  damages  upon  the  written  contract  of 
sale,  and  the  case  of  Berlin  v.  Bums,  17  Texas,  532,  is  relied  upon  as 
sustaining  this  proposition.  That  was  a  case  in  which  Burns  had  agreed 
in  writing  to  "convey,  release  and  warrant"  to  Berlin  certain  land,  in- 
cluding the  homestead  of  Bums  and  wife,  for  the  sum  of  $1,000.  It 
distinctly  appears,  however,  that  the  wife  at  the  time  and  ever  after 
refused  to  consent  to  any  such  contract  or  conveyance.  Burns  subse- 
quently tendered  deed  executed  by  himself,  which  was  declined  by 
Berlin,  who  afterwards  instituted  suit  upon  a  note  given  by  Bums 
upon  the  consideration  of  a  cancellation  of  the  contract.  Our  Supreme 
Court  held  in  that  case  that  the  contract  was  void  and  hence  that  Burns 
was  not  liable  on  the  note  for  want  of  consideration.  We  have  been 
unable  to  find  where  this  case  has  been  referred  to  in  later  decisions, 
and  it  seems  distinguishable  from  the  cases  hereinafter  cited.  Berlin 
at  the  time  of  entering  into  the  contract  with  Burns  knew  of  the  dis- 
tinct refusal  of  the  wife  to  consent  to  the  sale,  and  that  Burns  would 
be  unable  to  make  good  title  without  the  consent  of  his  wife.  Burns  in 
fact  did  all  that  he  could  himself  do  in  fulfillment  of  the  contract  made, 
and  all  that  Berlin  had  any  right  to  expect  him  to  do.  Berlin  therefore 
had  no  cause  to  complain  as  against  Burns,  and  certainly  had  no  right 
to  insist  upon  a  contract  to  which  the  wife  refused  assent  and  that  under 
the  circumstances  must  have  been  intended  to  coerce  her  to  do  that 
which  the  law  contemplated  should  be  done  by  her,  if  at  all,  with  her 
full  and  free  consent.  Since  the  decision  in  the  case  of  Berlin  v.  Burns, 
our  Supreme  Court  has  decided  numerous  others  in  which  the  liability 
of  the  husband  for  breach  of  a  contract  to  convey  the  homestead  has 
been  recognized  without  referring  to  it,  which  it  seeips  to  us  could  hardly 
have  happened  had  it  been  considered  as  in  conflict  with  the  later  cases. 
For  instance,  in  the  case  of  Cross  v.  Everts,  28  Texas,  524,  the  point 
seems  to  have  been  directly  involved  and  it  was  there  held  that  while 
the  court  would  not  enforce  specific  performance  of  a  contract  for  the 
sale  of  a  homestead,  the  wife  refusing  to  join,  the  husband  is  clearly 
liable  to  respond  in  damages  for  its  breach,  and  the  court  quotes  with 
approval  what  was  said  by  our  Supreme  Court  in  the  case  of  Brewer 
V.  Wall,  23  Texas,  589,  viz. :  "It  is  true  that  a  husband  is  not  at  liberty 
to  alienate  the  homestead  during  the  wife's  life  without  her  consent, 
but  we  can  not  perceive  that  a  bond  executed  by  him  in  his  wife's  life- 
time, conditioned  that  he  will  convey  his  homestead  with  a  perfect  title 
at  a  future  time,  would  be  a  void  instrument  in  contemplation  of  the 
law.  We  think  such  a  bond  would  be  binding  upon  the  husband,  and 
upon  a  breach  of  it  damages  might  be  recovered  against  him  by  suit 
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upon  the  bond."  (See  also  Jones  v.  Goff,  70  Texas,  577;  Campbell  v. 
Elliott,  52  Texas,  158;  Marler  v.  Handy,  88  Texas,  421;  Wolf  v.  Gal- 
braith,  80  S.  W.  Bep.,  648;  Kentner  v.  Heidenheimer,  66  Texas,  588; 
Wright  V.  Hays,  34  Texas,  262;  Allison  v.  Shilling,  27  Texas,  450.) 
These  cases  seem  to  us  to  clearly  establish  the  proposition  that  the  hus- 
band may  lawfully  contract  for  the  sale  of  the  homestead;  that  when 
made  it  is  not  absolutely  void,  particularly  when,  as  here,  entered  into 
by  and  with  the  consent  of  the  wife,  and  that  when  such  a  contract  is 
breached  because  of  a  subsequent  refusal  of  the  wife  to  join  in  the 
conveyance,  which  she  is  at  perfect  liberty  to  do,  the  court  will  award 
as  against  the  husband  damages  for  the  breach,  although  it  will  refuse 
to  enforce 'specific  performance. 

In  further  support  of  the  judgment .  appellee  insists  that  appellant 
failed  to  prove  an  ability  to  procure  the  farm  loan  mentioned  in  the 
contract.  Also  that  there  is  no  evidence  showing  that  the  value  of  the 
land  in  controversy  at  the  time  of  the  breach  of  the  contract  was  in 
excess  of  the  contract  price.  After  careful  consideration  of  the  evidence, 
however,  we  think  it  such  as  to  require  a  submission  of  these  issues  to 
the  jury.  The  court's  charge  having  excluded  them  it  follows,  we  think, 
that  ,the  judgment  must  be  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 

Writ  of  error  dismissed. 


W.  T.  OVERBY  ET  AL.  V.  J.  P.  JOHNSTON  ET  Ali. 

Decided  March   17,   1906. 

1.— Pedigree — ^Declarations — ^Kelationship  of  Declarant. 

Where  it  is  sought  to  prove  relationship  between  A.  and  6.  the  declara- 
tions of  a  deceased  relation  of  either  A.  or  B.  are  competent  testimony.  All 
that  is  reouired  of  the  declarant  is  a  connection  with  either  one  or  the  other, 
but  not  with  both.  The  rule  laid  down  by  Greenleaf  as  follows:  "That  the 
law  resorts  to  hearsay  evidence  in  cases  of  pedigree  upon  the  ground  of  the 
interest  of  the  declarants  in  the  person  from  whom  the  descent  is  made  out, 
and  their  consequent  interest  in  knowing  the  connections  of  the  family.  The 
rule  of  admission  is  therefore  restricted  to  the  declarations  of  deceased  persons 
who  were  related  by  blood  or  marriage  to  the  person,  and  therefore  interested 
in  the  succession  in  question/'  held,  not  the  proper  rule. 

8. — Same — ^Prereqaisiteg. 

The  prerequisites  to  the  admission  in  evidence  of  declarations  to  prove 
matters  of  family  history  are,  first,  it  must  be  proved  by  evidence  aliunde  the 
statement  itself  that  the  declarant  was  related  to  the  family  about  which  he 
spoke;  second,  that  the  statements  were  made  ante  litem  motam;  and,  third, 
that  the  declarant  is  dead. 

3. — Land  Certificate — ^Alienation — ^Void. 

Where  it  appeared  on  the  face  of  a  donation  warrant  that  the  land  located 
under  it  could  not  be  alienated  during  the  lifetime  of  the  grantee  a  lease  of 
such  land  for  99  years  was  a  violation  of  the  statute  on  that  subject,  and  was 
absolutely  void. 

4. — ^Laches — Legal  Title. 

The  doctrine  of  laches  has  no   application,  as   against  a  legal   title. 
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ON  REHEARING. 

5. — ^Kecovery  on  Warranty — ^Title  by  Limitation. 

A  vendee  of  land  is  not  entitled  to  recover  against  his  vendor  on  a 
covenant  of  warranty  of  title  when  the  vendor's  title,  though  originally  bad, 
18  perfected  by  limitation  by  reason  of  the  vendee's  possession.  The  vendee  can 
only  recover  for  the  land  actually  lost. 

Appeal  from  the  District  Court  of  Haskell  County.  Tried  below  be- 
fore Hon.  H.  R.  Jones. 

S.  W.  Scott,  for  appellants. — Hearsay  evidence,  such  as  the  declara- 
tions of  deceased  persons,  is  inadmissible  to.  prove  matters  of  pedigree 
and  family  history,  sjich  as  birth,  death,  marriage,  etc.,  until  it  is  first 
shown  that  the  declarant  was  related  either  by  blood  or  marriage  to  the 
person  about  whom  the  declarations  were  made.  Stephen's  Digest  of 
Evidence,  p.  74,  sec.  2  and  note  4  thereto;  1  Greenleaf  on  Evidence, 
par.  103;  Northrop  v  Hale,  76  Me.,  306;  Haddock  v.  Boston  &  M.  R. 
Co.,  3  Allen,  298;  Connecticut  Life  Ins.  Co.  v.  Schwenk,  94  U.  S.,* 
593,  598. 

The  court  erred  in  rendering  judgment  for  plaintiffs,  because  they 
did  not  make  out  by  competent  proof  a  case  showing  that  they  were  the 
nearest  living  heirs  of  George  J.  Johnstone,  and  entitled  to  inherit  from 
him  in  preference  to  all  other  persons.  Leland  v.  Eckert,  81  Texas, 
229;  Payne's  Adm.  v.  Payne,  70  Am.  Dec,  404;  Stinchfield  v.  Emerson, 
83  Am.  Dec,  524;  French  v.  McGinnis,  21  S.  W.  Rep.,  942;  14  Cyc. 
p.  98,  Text  D.  &  note  41;  2  Greenleaf  on  Ev.,  sec.  354. 

ff.  0,  McConnell,  for  appellees. — Pacts  of  death,  birth,  marriage, 
pedigree  and  relationship  are  properly  proved  by  declarations  of  a  mem- 
ber of  the  family  after  proof  showing  that  the  declarant  is  dead.  Mutual 
Life  Ins.  Co.  v.  Blodgett,  8  Texas  Civ.  App.,  56;  Nunn  v.  Mayes,  9 
Texas  Civ.  App.,  368;  Boone  v.  Miller,  73  Texas,  557;  Summerhill  v. 
Darrow,  94  Texas,  75;  DeLeon  v.  McMurray,  5  Texas  Civ.  App.,  283; 
Smith  V.  Kenney,  54  S.  W.  Rep.,  801. 

SPEER,  Associate  Justice. — The  following  statement  of  the  nature 
and  result  of  the  suit  is  made  by  appellants  and  concurred  in  by  ap- 
pellees : 

"This  was  an  action  of  trespass  to  try  title,  wherein  appellees  sued 
appellants  for  the  title  and  possession  of  the  George  J.  Johnstone  640 
acre  survey,  situated  in  Haskell  County,  Texas,  and  located  by  virtue 
of  donation  warrant  No.  225  issued  to  said  Johnstone  on  May  26, 
1838,  for  having  fought  in  the  battle  of  San  Jacinto.  Appellees  set  out 
and  pleaded  specifically  the  title  of  defendants,  alleging  that  it  was 
void,  but  asking  that  in  the  event  defendants  should  be  found  to  have 
any  equities,  for  the  court  to  find  the  value  thereof  and  offering  to  satisfy 
any  finding  of  the  court  in  regard  thereto,  a  reasonable  time  for  that 
pu^se  to  be  allowed. 

''Defendants  Overby  pleaded  a  general  demurrer,  general  denial  and 
plea  of  not  guilty;  five  years  limitation;  improvements  in  good  faith 
and  that  they  purchased  the  land  in  suit  from  Heber  Stone,  M.  L.  G. 
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Stone  and  Ann  M.  Giddings,  receiving  a  general  warranty  deed  there- 
for, and  impleading  these  parties  on  their  warranty,  and  suggesting 
the  death  of  Mrs.  Giddings  and  that  the  Stones  were  her  independent 
executors  and  legal  representatives.  The  Stones  adopted  as  their  own 
the  answer  of  the  Overbys,  admitted  their  liability  on  their  warranty 
if  the  land  in  suit  was  lost ;  pleaded  an  implied  locative  contract  between 
George  J.  Johnstone  and  E.  M.  Williamson,  to  whose  rights  defendants 
were  subrogated  by  virtue  of  subsequent  conveyances,  by  reason  of  which 
plaintiffs,  if  they  recovered  the  land,  became  liable  to  pay  defendants 
the  value  of  one-half  the  land  for  locative  services,  as  well  as  for  re- 
imbursement for  the  taxes  paid  on  the  land,  from  time  of  the  location 
of  the  certificate  down  to  the  time  of  trial,  and  also  for  repayment  of 
the  $100  consideration  and  interest  thereon,  paid  by  B.  M.  Williamson 
to  G.  J.  Johnstone  on  May  30,  1838,  when  the  latter  gave  Williamson 
the  99  years  lease  on  the  land. 

"It  was  also  set  out  and  pleaded  that  by  reason  of  their  acquiescence 
in  the  possession  of  the  certificate,  the  location  of  the  land,  payment  of 
the  taxes,  and  claim  of  ownership  of  the  land,  accompanied  with  the 
possession  thereof  by  defendants,  that  the  plaintiffs  were  precluded  and 
estopped  from  recovering  the  land. 

"The  judgment  of  the  court  was  in  favor  of  the  plaintiffs  for  the 
land  sued  for;  in  favor  of  the  defendants,  W.  T.  &  C.  T.  Overby  for 
$957.50  for  the  value  of  improvements  made  in  good  faith ;  that  plain- 
tiffs should  pay  to  the  clerk  of  the  court  $610.60,  being  the  original 
consideration  paid  by  B.  M.  Williamson  to  George  J.  Johnstone,  with 
interest  from  May  30,  1838,  to  time  of  trial,  and  that  until  said  money 
was  so  paid,  plaintiffs  should  not  have  their  writ  of  possession ;  also  that 
defendants  Overby  recover  from  Heber  and  M.  L.  G.  Stone  the  sum  of 
$640,  being  their  cash  payment  for  the  land,  to  secure  repayment  of 
which  they  were  given  a  lien  on  the  $610.60  required  to  be  paid  by  plain- 
tiffs, and  the  purchase  money  notes  given  by  Overbys  for  the  land  were 
cancelled.^* 

At  the  threshold  of  the  discussion  of  the  assignments  of  error  in 
this  case,  we  are  confronted  with  the  most  serious  question  of  whether 
or  not  appellees  have  shown  themselves  to  be  the  nearest  living  heirs 
of  George  J.  Johnstone,  deceased,  and  therefore  entitled  to  inherit  from 
him  in  preference  to  all  others.  Whether  or  not  they  have  shown  such 
fact  depends  upon  the  admissibility  in  evidence  of  the  declarations  of 
one  Edmond  Finch,  deceased,  a  "great-uncle**  of  appellee  J.  M.  John- 
ston, through  whom,  as  a  witness  in  the  case,  such  declarations  were 
reproduced.  The  testimony  of  this  witness,  tending  to  show  that  the 
grantee  George  J.  Johnstone,  left  no  heirs  in  the  descending  line,  and 
which  therefore  supported  appellees*  claim  to  a  right  of  collateral  inheri- 
tance, was,  "I  learned  through  Uncle  Edmond  Finch  that  George  J. 
Johnstone  was  never  married  and  that  he  died  in  Texas.'*  Now,  it  is 
objected  that  this  evidence  being  hearsay,  though  the  declarations  of  a 
deceased  person,  is  inadmissible  to  prove  matters  of  family  history,  etc., 
until  it  is  first  shown  that  the  declarant  was  related  either  by  blood  or 
marriage  to  the  person  who  died  seized.  If  this  proposition  be  correct, 
it  is  too  clear  for  argument  that  the  declarant  Edmond  Pinch  is  not 
shown  by  the  record  to  be  related  to  the  propositus  George  J.  Johnstone. 
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Ajb  a  great-uncle,  Edmond  Finch  may  have  occupied  any  one  of  seven 
positions  in  the  family  tree  of  the  witness  J.  M.  Johnston. 

The  declarant  being  named  Finch,  of  course  could  not  have  been  a 
brother  to  the  witness's  paternal  grandfather,  but  may  have  been  a 
brother  to  the  witness's  maternal  grandfather,  or  to  either  of  his  grand- 
mothers. Moreover,  he  necessarily  had  four  chances  of  being  the  hus- 
band of  the  witness's  great-aunt.  In  at  least  four  of  these  contingencies 
the  declarant  would  not  have  been  related  by  blood  or  marriage  to  George 
J.  Johnstone,  and  the  proposition  above  being  correct,  the  case  would 
have  to  be  reversed  for  failure  of  appellees  as  plaintiffs  to  show  their 
right  to  a  recovery  of  the  land.  (Leland  v.  Eckert,  81  Texas,  226; 
French  v.  McGinnis,  21  S.  W.  Sep.,  941.)  But  the  question  recurs. 
Is  the  proposition  that  the  declarant  must  be  shown  to  be  related  to 
George  J.  Johnstone  sound?  Greenleaf  (14  ed.,  sec.  103)  declares  "that 
the  law  resorts  to  hearsay  evidence  in  cases  of  pedigree  upon  the  ground 
of  the  interest  of  the  declarants  in  the  person  from  whom  the  descent 
is  made  out,  and  their  consequent  interest  in  knowing  the  connections 
of  the  family.  The  rule  of  admission  is  therefore  restricted  to  the 
declarations  of  deceased  persons  who  were  related  by  blood  or  marriage 
to  the  person,  and  therefore  interested  in  the  succession  in  question." 
Both  the  reason  and  the  rule  thus  laid  down  are  quoted  and  approved 
by  our  Supreme  Court  in  Fowler  v.  Simpson,  79  Texas,  611.  The  text 
is  also  quoted  and  applied  by  the  Supreme  Court  of  the  United  States 
in  Blackburn  v.  Crawford,  3  Wall.,  175,  18  L.  Ed.,  186.  On  the  other 
hand,  a  much  broader  rule  is  laid  down  in  the  late  work  of  Prof.  Wig- 
more  on  Evidence,  vol.  2,  sec.  1491,  as  follows:  "It  follows  in  apply- 
ing the  foregoing  principle  that  where  an  alleged  relationship  between 
Doe  and  Eoe  is  to  be  testified  to,  a  relation  of  Doe  may  speak  to  it, 
because  it  concerns  the  relationships  of  Doe's  family,  while  a  relation 
of  Roe  may  equally  speak  to  it,  because  it  concerns  the  relationships 
of  Boe's  family;  thence,  all  that  is  required  of  the  declarant  is  a 
connection  with  either  one  or  the  other,  but  not  with  both.  This  truth, 
however,  has  been  obscured  by  what  must  be  regarded  as  erroneous  rul- 
ings. The  question  being  whether  Doe  is  related  to  Eoe  (for  example 
so  as  to  share  in  Roe's  inheritance),  the  argument  has  been  that  it 
would  be  idle  to  require  merely  that  the  declarant  should  be  shown  to 
be  related  to  Doe  alone,  because  then  any  family  could  connect  itself 
with  any  other  by  its  member's  mere  assertion  of  the  relationship.  But 
the  proper  way  to  approach  the  question  seems  to  be  a  different  one, 
and  is  as  follows :  Any  member  of  Doe's  line  may  declare  as  to  the  re- 
lationships (i.  e.,  memberships)  of  that  family,  and  any  member  of 
Roe's  line  may  declare  as  to  the  relationships  (i.  e.,  memberships)  of 
that  family;  and  the  qualifications  of  the  declarant  as  such  member, 
must  of  course  be  shown  beforehand,  like  the  qualifications  of  any  wit- 
ness." The  author  cites  a  number  of  decisions  which  support  this 
broader  rule,  among  which  is  the  case  of  Sitler  v.  Gehr,  105  Pa.  St., 
677,  which  is  especially  valuable  for  its  review  of  numerous  cases  bear- 
ing on  this  question.  The  conclusion  of  the  court  in  that  case  as  to  the 
state  of  the  authorities,  is  summed  up  in  the  following  language :  "It 
will  be  seen  that  those  of  them  which  bear  upon  this  question  at  all 
do  not  go  beyond  the  admitted  principle  that  before  declarations  of 
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deceased  persons  can  be  received  in  questions  of  pedigree,  the  declarant 
must  be  shown  aliunde  to  be  related  to  some  branch  of  the  family  as  to 
which  the  declarations  are  offered,"  the  decision  being  that  witnesses 
were  permitted  to  give  in  evidence  declarations  of  a  deceased  person 
shown  to  be  related  to  the  plaintiff,  but  not  to  the  person  from  whom 
the  succession  was  sought  to  be  made  out.  We  think  the  rule  laid  down 
by  Prof.  Wigmore  is  supported  by  the  better  reason  and  should  be 
adopted  in  this  State.  The  universally  recognized  prerequisites  to  the 
admission  in  evidence  of  such  declarations  to  prove  matters  of  family 
history  are,  first,  it  must  be  proved  by  evidence  aliunde  the  statement 
itself  that  the  declarant  was  related  to  the  family  about  which  he  spoke ; 
second,  that  the  statements  were  made  ante  litem  motam,  and,  third, 
that  the  declarant  is  dead.  In  this  case  the  declarant  Edmond  Finch, 
beipg  related  to  the  appellee  Johnston  and  therefor  a  member  of  his 
family  and  supposedly  interested  in  knowing  the  history  and  affairs  of 
such  family,  which  would  include  its  antecedents,  his  declarations  made 
at  a  time  when  this  cause  of  action  had  not  arisen,  ought  upon  every 
principle  to  be  admitted  in  evidence.  While  the  rule  announced  in 
Greenleaf  and  heretofore  quoted  has  been  construed  in  such  manner 
as  to  support  appellants'  contention,  and  while,  as  already  shown,  it 
has  been  quoted  with  approval  by  our  Supreme  Court,  yet  we  are  not 
aware  of  any  decision  by  that  court  involving  the  precise  question  under 
consideration,  but  on  the  other  hand,  the  decisions,  when  the  facts  of 
each  case  are  examined,  appear  at  least  to  be  not  inconsistent  with  the 
views  we  have  expressed.  This  is  especially  true  of  the  cases  of  Fowler 
V.  Simpson,  supra,  and  Summerhill  v.  Darrow,  94  Texas,  71. 

We  now  come  to  consider  the  question  of  laches  on  the  part  of  ap- 
pellees as  a  bar  to  their  right  of  recovery.  The  land  in  controversy 
was  located  by  virtue  of  a  donation  warrant  issued  on  May  26,  1838, 
to  George  J.  Johnstone  for  having  fought  at  the  battle  of  San  Jacinto. 
The  certificate  showed  on  its  face,  as  was  then  the  law,  that  the  land 
located  under  it  could  not  be  alienated  during  the  lifetime  of  the  person 
to  whom  it  was  granted.  On  July  30,  1870,  George  J.  Johnstone  exe- 
cuted and  delivered  to  R.  M.  Williamson  a  lease  and  transfer  of  the 
certificate  for  a  term  of  99  years,  and  Williamson  in  turn  transferred 
to  J.  D.  and  D.  C.  Giddings.  Appellants  claim  through  these  transfers. 
As  a  matter  of  precedent  it  is  well  settled  that  the  lease  for  99  years 
was  an  alienation  in  violation  of  the  statute,  and  therefore  void.  Ames 
V.  Hubby,  49  Texas,  705;  Williams  v.  Wilson,  76  Texas,  69.  If  the 
attempted  conveyance  by  George  J.  Johnstone  was  absolutely  void,  as 
it  must  be  held  to  have  been,  tiien  the  legal  title  rests  in  his  heirs  and 
the  doctrine  of  laches  finds  no  proper  place  in  the  case.  This  conclusion, 
that  is,  that  the  conveyance  through  which  appellants  claim  is  absolutely 
void,  also  disposes  of  appellants'  contention  that  the  court  should  have 
rendered  judgment  in  their  favor  for  an  undivided  one-third  interest 
as  compensation  for  locating  the  land  certificate  in  Haskell  County. 

We  think  the  judgment  must  be  reversed  and  here  rendered  in  favor 
of  appellants  for  an  undivided  one-half  interest  in  the  land,  however, 
upon  their  plea  of  title  by  five  years  limitation.  On  March  9,  1880, 
D.  C.  Giddings,  the  surviving  partner  of  the  firm  of  J.  D.  &  D.  C.  Gid- 
dings, executed  and  delivered  to  Ann  M.  Giddings  and  M.  Louise  Stone, 
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surviving  widow  and  daughter  respectively  of  J.  D.  Giddings,  deceased, 
a  quit  claim  deed  to  an  undivided  one-half  interest  in  the  land  in  con- 
troversy, and  this  deed  was  filed  for  record  October  8,  1890,  in  the 
ofiSce  of  the  county  clerk  of  Haskell  County.  AH  subsequent  deeds 
under  which  appellants  claim  have  been  duly  registered,  all  taxes  have 
been  paid,  and  the  statute  otherwise  fully  complied  with  by  them,  en- 
titling them  as  above  indicated  to  a  judgment  for  one-half  the  land. 
It  follows,  of  course,  that  the  judgment  in  favor  of  the  Overbys  for  the 
value  of  improvements  made  in  good  faith  must  be  reversed  and  that 
matter  left  for  determination  in  a  future  suit  for  partition,  should  the 
parties  desire  a  partition.  The  judgment  of  the  District  Court  is  there- 
fore reversed  and  here  rendered  in  favor  of  appellants  for  an  undivided 
one-half  interest  in  the  land  in  controversy,  and  that  they  take  nothing 
in  this  suit  upon  their  claim  for  improvements  made  in  good  faith,  but 
in  other  respects  it  is  aflBrmed. 

Reversed  and  rendered  in  part  and  affirmed  in  part. 

ON  REHEARING. 

The  motion  for  rehearing  is  granted  to  the  extent  that  we  reverse 
the  judgment  of  the  District  Court  wherein  he  gave  tlje  appellants,  the 
Overbys,  a  judgment  for  $640  against  appellants,  the  Stones,  and  can- 
celed the  five  purchase  money  notes  for  $676  each,  given  by  the  former 
to  the  latter,  and  here  render  judgment  in  favor  of  the  Overbys  against 
the  Stones  for  the  sum  of  $320,  and  cancelling  one-half  of  each  of  the 
said  five  outstanding  purchase  money  notes.  This  would  follow  from 
our  former  decision,  wherein  we  held  the  Overbys  to  be  entitled  to  one- 
half  the  land  in  controversy  under  their  plea  of  limitation.  Having 
held  the  land,  or  one-half  of  it,  they  are  in  no  position  to  recover  against 
the  Stones  on  their  warranty  beyond  that  portion  from  which  they  were 
evicted,  and  we  think  this  is  true,  even  though  the  Overbys  prevailed 
by  virtue  of  the  plea  of  limitation  rather  than  by  virtue  of  any  title  re- 
ceived from  the  Stones.  The  case  of  Hebrew  Education  Soc.  v.  Bussier, 
22  Pittsb.  Leg.  J.,  126,  which  we  have  not  access  to,  is  quoted  in  48 
Cent.  Digest,  c  1278,  as  holding  that  a  purchaser  who  has  perfected  his 
title  under  the  statute  of  limitations,  can  not  successfully  defend  against 
a  suit  for  the  purchase  money,  even  though  the  title  of  his  vendor  was  bad. 

It  is  insisted  that  the  item  of  $100  and  interest,  amounting  to  $610.60, 
which  the  appellees  were  required  by  the  judgment  below  to  pay  to  ap- 
pellants, the  Stones,  as  a  condition  precedent  to  their  recovery,  should 
have  been  awarded  to  the  Overbys  rather  than  to  the  Stones.  The  Over- 
bys, however,  have  their  full  indemnification  in  their  recovery  agamst 
the  Stones  on  the  latter's  warranty  to  the  extent  of  the  land  lost,  and 
if  it  were  more  regular  to  decree  the  return  of  the  $610.60  to  the 
Overbys,  yet  the  Stones  would  in  turn  be  entitled  to  a  credit  for  this 
sum  on  their  liability  on  the  warranty,  and  this  end  has  been  substan- 
tially reached  by  the  judgment  rendered,  which  gives  to  the  Overbys 
a  lien  on  the  amount  to  secure  their  judgment  against  the  Stones. 

Motion  granted  in  part  and  overruled  in  part. 

Writ  of  error  refused. 

YqI  XLII.  Civil— 23. 
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D.  C.  Flint  v.  Mary  A.  Bowman,  Administratrix. 

Decided  March  17,  1906. 

Bangreroug  Premises — Owner — ^Liability. 

The  plaintiff  while  traveling  a  public  road  was  unable  to  follow  the  same 
because  hidden  by  snow,  and,  wandering  from  the  road,  drove  into  an  old  well 
on  defendant's  premises  distant  from  three  hundred  yards  to  a  half  mile  from 
said  public  road,  and  lost  his  horses  and  harness  therein.  Held,  that  the  defendant 
was  not  guilty  of  negligence,  and  therefore  not  liable. 

Appeal  from  the  District  Court  of  Hemphill  County.  Tried  below  be- 
fore Hon.  B.  M.  Baker. 

W.  D.  Fisher,  for  appellant. 

H,  E,  Hoover  and  Willis  &  Willis,  for  appellee. 

SPEER,  Associate  Justice. — This  suit  was  filed  in  the  District 
Court  of  Hemphill  County  by  L.  T.  Bowman  to  recover  of  D.  C.  Flint 
the  sum  of  $500  damage  for  the  value  of  a  team  of  horses  and  harness 
lost  by  falling  into  a  well  on  premises  belonging  to  the  defendant  by 
reason  of  the  alleged  negligence  of  defendant  in  failing  to  properly  pro- 
tect the  same.  Upon  a  trial  before  a  jury  there  was  verdict  and  judg- 
ment in  favor  of  plaintiff  for  the  siun  of  $380,  from  which  the  de- 
fendant has  appealed. 

Briefly  stated,  the  evidence  shows  that  L.  T.  Bowman,  in  company 
with  two  other  persons,  undertook  to  drive  from  Canadian  to  a  ranch 
located  in  the  southeast  portion  of  Hemphill  County.  After  the  journey 
was  begun,  a  heavy  snow  commenced  to  fall,  and  by  the  time  the  section 
of  land  upon  which  was  situated  defendants  well  was  reached  the  entire 
face  of  the  country  was  completely  covered  with  snow  to  a  depth  of 
probably  fifteen  inches  or  more,  and  all  trace  of  the  public  road  obliter- 
ated. In  attempting  to  cross  this  section  Bowman  was  unable  to  follow 
the  road  and  drove  into  an  old  well  which  is  described  as  being  about 
eight  feet  across  the  top  and  seventy-five  to  ninety  feet  deep.  The  horses 
and  harness  were  lost,  while  the  occupants  of  the  vehicle  were  enabled 
to  escape.  The  old  well  is  situated  from  three  hundred  yards  to  a  half- 
mile  distant  from  the  road,  and  while  it  was  covered  with  some  old 
poles,  they  were  not  sufficient  to  prevent  horses  coming  upon  them  from 
falling  through  and  into  the  well  below. 

Under  these  facts  we  think  the  court  should  have  instructed  a  verdict 
for  the  defendant.  It  is  inconceivable  that  the  owner  of  such  a  well 
could  reasonably  have  anticipated  that  a  traveler  along  the  public  high- 
way situated  as  far  distant  as  was  the  highway  in  this  instance,  would 
have  been  endangered  by  this  well  while  exercising  proper  care  to  stay 
in  tiie  public  road.  The  law  undoubtedly  is  that  one  who  maintains 
a  dangerous  well  or  excavation  in  such  proximity  to  a  public  or  traveled 
highway  as  to  endanger  the  safety  of  those  lawfully  using  such  highway, 
is  liable  lor  his  negligence,  upon  the  principle  that  he  ought  to  antici- 
pate the  injury.  But  whatever  the  lack  of  care  in  maintaining  a  dan- 
gerous pit  upon  one's  own  premises,  if  it  be  so  far  remote  from  the 
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public  highway  as  that  he  could  not  reasonably  anticipate  that  a  traveler 
lawfully  traveling  along  the  highway  would  by  false  step  or  swerve  or 
otherwise  be  injured,  he  is  not  liable,  though  an  injury  actually  occurs. 
Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v.  Dobbins,  40  S.  W.  Rep.,  861; 
Sanders  v.Reister,  46  X.  W.  Rep.  (Dak.),  680,  and  authorities  cited. 
See  note  to  Lepnick  v.  Gaddis,  26  Law  Rep.  Ann.  (Miss.),  686.  There 
is  no  predicate  in  the  petition  for  a  liability  other  than  upon  the  theory 
that  the  well  was  in  such  proximity  to  the  public  road  as  to  endanger 
travel  thereon. 

Entertaining  these  views  upon  the  facts,  we  order  that  the  judgment 
of  the  District  Court  be  reversed  and  judgment  here  rendered  in  favor 
of  appellant. 

Reversed  and  rendered. 


Paoipio  Express  Company  v.  J.  B.  Walters. 

Decided  March  17,  1906. 

1. — ^Breach  of  Contract — ^Motive — ^Froof. 

The  plaintiff  having  specifically  plead  that  he  was  discharged  for  the  sole 
purpose  of  reinstating  the  old  employes  of  defendant,  and  not  for  good  cause, 
and  prayed  for  exemplary  damages,  had  the  right  to  introduce  evidence  of 
the  motive  of  appellant  in  discharging  him. 

8. — Contract  of  Employinent — Breach — ^Damages. 

Where  a  contract  for  employment  has  been  breached  by  the  emjjloyer,  suit 
may  be  brought  by  the  employe  immediately,  or  after  the  expiration  of  the 
contract  term.  If  brought  before  the  expiration  of  the  contract  term,  only 
such  damages  as  have  accrued  up  to  the  time  of  trial  can  be  recovered.  It  is 
the  employe's  duty  to  use  reasonable  diligence  to  obtain  other  employment,  and 
lessen  the  loss.  The  burden  is  on  the  employer  to  plead  and  prove  the  amount 
that  the  employe  could  have  earned  by  the  exercise  of  ordinary  diligence. 

8. — Charge  on  Weight  of  Evidence— When  not  Error. 

Where  a  charge  submits  matters  which  are  undisputed,  it  is  not  subject 
to  the  objection  that  it  is  on  the  weight  of  evidence. 

Appeal  from  the  District  Court  of  Van  Zandt  County.  Tried  below 
before  Hon.  B.  W.  Simpson. 

J.  M.  McCormick,  for  appellant. — The  motive  of  appellant  in  dis- 
charging the  plaintiff  was  an  irrelevant  inquiry,  and  testimony  along 
that  line  should  not  have  been  admitted  over  the  objection  of  the  ap- 
pellant. Whether  ground  existed  for  his  discharge,  by  occasion  of  his 
inattention  to  its  business,  was  a  legitimate  inquiry,  and  the  only  legiti- 
mate inquiry  along  that  line.  If  appellant  had  a  right  to  discharge 
the  plaintiff  the  motive  actuating  it  in  discharging  him  would  not  affect 
the  question.  Nor  would  the  motive  of  his  discharge  tend  to  prove,  or 
disprove,  whether  he  was  conducting  his  business  properly  or  improperly. 
McAlpin  V.  Cassidy,  17  Texas,  466;  Gulf,  C.  &  S.  P.  Ey.  Co.  v.  Johnson, 
91  Texas,  572. 

It  was  the  duty  of  the  plaintiff,  at  least  after  he  had  instituted  this 
suit  on  the  22d  day  of  March,  1904,  suing  by  anticipation  for  his  whole 
damages  for  the  contract  period  up  to  October  6,  1904,  to  have  used 
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reasonable  diligence  to  secure  other  employment  and  not  to  rely  on  a 
breached  contract,  and  hold  himself  in  readiness  to  perform  under  it. 
Litchenstein  v.  Brooks,  75  Texas,  197;  Simon  v.  Allen,  76  Texas, 
399;  Gulf,  etc.,  Ey.  v.  Jackson,  69  S.  W.  Bep.,  89;  Efron  v.  Clayton, 
35  S.  W.  Bep.,  424;  Julius  Kessler  &  Co.  v.  Ellis,  87  S.  W.  Bep.,  799. 

The  court  erred  in  giving  the  special  charge  requested  by  plaintiflE  in 
connection  with  special  issue  number  8,  quoted  in  the  opinion.  Hurlbut 
V.  Boaz,  4  Texas  Civ.  App.,  376;  Galveston,  H.  &  S.  A.  By.  Co.  v. 
Knippa,  27  S.  W.  Bep.,  732;  Lewis  v.  Alexander,  31  S.  W.  Bep.,  416; 
Taylor,  etc..  By.  v.  Warner,  88  Texas,  647;  Gulf,  etc..  By.  v.  Johnson, 
91  Texas,  572. 

The  determination  of  ultimate  facts  alone  should  be  submitted  to 
the  jury,  and  not  the  determination  of  facts  which  simply  tend  to 
establish  other  facts.  The  motive  of  defendant  in  discharging  plaintiff 
was  not  an  ultimate  fact.  The  ultimate  fact  wae  whether  ground 
existed  for  his  discharge.  The  exercise  of  a  legal  right  is  not  actionable 
because  of  a  bad  motive. 

The  judgment  of  the  court,  in  a  case  tried  before  the  jury  on  special 
issues,  must  be  supported  by  the  findings  of  fact  by  the  jury,  and  by  the 
evidence  insofar  as  the  findings  of  fact  are  silent;  and  where  the  findings 
are  inconsistent  with  each  other,  the  judgment  is  not  supported.  Bev. 
Stats.,  art.  1331. 

Kearby  £  Kearby,  for  appellee. — That  the  burden  was  on  defendant 
to  plead  and  prove  what  amount  the  plaintiff  could  have  earned  by  the 
exercise  of  reasonable  diligence,  after  his  discharge:  Efom  v.  Clayton, 
35  S.  W.  Bep.,  424;  Missouri,  K.  &  T.  By.  Co.  v.  Faulkner,  31  S.  W. 
Bep.,  543. 

If  a  charge  submits  matters  which  are  undisputed,  it  would  not  be 
a  charge  on  the  weight  of  evidence.  Missouri  Pac.  By.  Co.  v;  James* 
10  S.  W.  Bep.,  332. 

BOOKHOUT,  Associate  Justice. — This  suit  was  instituted  by  J. 
B.  Walters  against  the  Pacific  Express  Company  and  J.  A,  Buss,  in 
the  District  Court  of  Van  Zandt  County,  on  March  22,  1904,  to  recover 
the  sum  of  nineteen  hundred  dollars,  alleged  damages  for  breach  of 
contract  of  employment. 

The  plaintiff  alleged  that  the  defendants,  on  the  6th  day  of  October, 
1903,  employed  him  to  work  as  a  messenger  in  Texas,  at  a  salary  of 
$80  per  month,  for  twelve  months.  That  he  worked  until  the  14th  day 
of  December,  1903,  when,  without  cause,  he  was  discharged,  on  account 
of  the  favoritism  of  the  defendants  to  other  employes.  He  alleged  the 
circumstances  of  his  discharge,  and  prayed  for  damages  in  the  sum  of 
nineteen  hundred  dollars,  cost  of  suit  and  general  and  special  relief. 

The  defendants  filed  answer,  consisting  of  demurrers  and  general 
denial;  a  special  plea  setting  up  the  circumstances  and  manner  of 
plaintiff's  employment,  and  that  the  contract  of  employment  was  not 
for  a  year;  that  plaintiff  had  estopped  himself  to  claim  that  he  had 
a  contract  for  a  year;  a  plea  alleging  that  plaintiff  was  discharged  for 
inattention  to  the  duties  assigned  him;  and  a  plea  alleging  &at  no 
oflScer  of  defendant  had  authority  to  hire  employes  for  a  definite  time; 
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and  a  plea  that  plaintiff  had  earned^  since  his  discharge^  one  thousand 
dollars. 

Plaintiff  filed  first  amended  original  petition  March  28,  1905,  sub- 
stantially in  the  terms  of  his  original  petition,  but  increasing  his 
damages  to  two  thousand  dollars,  and  separating  his  damages  into 
actual  and  exemplary  damages,  claiming  one  thousand  dollars. for  each. 
During  the  trial  plaintiff  filed  a  trial  amendment  over  the  objection  of 
the  appellant,  dismissing  his  action  as  to  the  defendant  J.  A.  Buss,  and 
alleging  that  the  contract  was  simply  one  between  the  plaintiff  and  the 
appellant. 

The  case  was  tried  before  the  court  and  the  jury,  and  was  submitted 
on  special  issues.  Judgment  was  rendered  March  28,  1905,  against  the 
appellant  in  favor  of  plaintiff  for  $678.60.    Defendant  appealed. 

Opinion. — Error  is  assigned  to  the  action  of  the  court  in  admitting, 
over  the  objection  of  appellant,  evidence  tending  to  show  that  the  pur- 
pose of  appellant,  in  discharging  plaintiff  and  other  parties  employed 
to  take  the  place  of  strikers,  was,  the  strike  having  ended,  to  take  back 
its  old  employes.  The  contention  is  that  the  motive  of  appellant  in 
discharging  the  plaintiff  was  irrelevant,  and  evidence  to  show  the  motive 
should  not  have  been  admitted  over  exception  made  thereto.  Appellee 
plead  specifically  that  he  was  discharged  for  the  sole  purpose  of  re-in- 
stating the  old  employes  and  not  for  good  cause  and  prayed  for  ex- 
emplary damages.  Under  this  pleading  the  appellee  had  the  right  to 
introduce  evidence  of  the  motive  of  appellant  in  discharging  him.  But 
it  is  argued  that  the  issue  as  to  exemplary  damages  was  not  submitted 
to  the  jury.  The  cause  was  submitted  to  the  jury  on  special  issues  and 
no  issue  as  to  exemplary  damages  was  submitted  or  requested.  Carson 
for  appellant,  testified  that  he  discharged  the  appellee  for  carelessness 
in  handling  valuable  packages.  The  appellee^s  testimony  tended  to  show 
that  this  was  not  true,  and  that  his  real  purpose  in  discharging  him 
was  to  take  back  the  old  employes.  It  was  not  error  to  admit  the  evi- 
dence. 

Complaint  is  made  of  the  action  of  the  court  in  refusing  to  set  aside 
the  verdict,  for  the  reason  that  the  testimony  showed  without  contra- 
diction that  plaintiff  failed  to  use  reasonable  diligence  to  secure  other 
employment  during  the  alleged  contract  period,  but  on  the  contrary, 
the  evidence  shows  that  he  did  not  make  such  effort.  Under  this  assign- 
ment is  presented  the  proposition,  that  it  was  the  duty  of  the  plaintiff, 
at  least  after  he  had  instituted  this  suit  on  the  22d  day  of  March,  1904, 
suing  by  anticipation  for  his  whole  damages  for  the  contract  period 
up  to  October  6,  1904,  to  have  used  reasonable  diligence  to  secure  other 
employment  and  not  to  rely  on  a  breached  contract  and  hold  himself  in 
readiness  to  perform  under  it. 

Plaintiff  testified  that  "up  to  the  6th  day  of  October,  1904,  I  was 
holding  myself  in  readiness  to  go  to  work  for  the  express  company,  and 
I  would  not  take  any  permanent  employment  that  would  interfere  with 
that.*'  He  testified  that  he  did  some  work  for  Wright  Bros,  in  straight- 
ening out  some  books  for  which  he  received  $60.  He  did  some  work  for 
P.  B.  Penn  Tobacco  Company.  'WTien  the  express  company  breached 
the  contract  a  cause  of  action  for  his  damages  arose  in  favor  of  plaintiff. 
His  right  to  recover  the  loss  sustained  by  the  breach,  not  to  exceed  the 
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♦  contract  price,  arose  at  once.  In  such  case  suit  may  be  brought  at  any 
time  before  the  cause  of  action  is  barred  by  limitation,  either  immedi- 
ately or  after  the  expiration  of  the  time  the  contract  was  made  for. 
Only  such  damages  as  have  accrued  up  to  the  time  of  the  trial  can  be 
recovered.  Litchenstein  v.  Brooks,  75  Texas,  197.)  It  was  the  plain- 
tiff's duty  to  use  reasonable  diligence  to  obtain  other  employment  and 
thereby  lessen  the  loss.  The  plaintiff  is  not  required  to  plead  or  prove 
the  amount  that  he  could  or  did  earn  after  his  discharge,  during  the 
period  contracted  for.  This  is  defensive  matter.  The  burden  is  upon 
defendant  to  plead  the  amount  that  the  plaintiff  could  have  earned  by 
the  exercise  of  ordinary  diligence  after  his  discharge.  (Missouri,  K.  & 
T.  By.  Co.  V.  Faulkner,  31  S.  W.  Rep.,  543 ;  Efron  v.  Clayton,  35  S.  W. 
Rep.,  424.)  The  only  pleading  of  defendant  in  this  respect  is  that 
^'plaintiff  has  earned  prior  to  the  12th  day  of  October,  1905,  the  sum  of 
$1,000 — ^by  his  personal  services  rendered  to  other  persons,  and  the 
defendant  pleads  the  said  earnings  in  defense  of  this  suit."  There  was 
no  evidence  offered  to  show  how  much  plaintiff  could  have  earned  by 
the  use  of  reasoiiable  effort.  The  jury  find  that  plaintiff  did  use  reason- 
able diligence  to  secure  employment  after  he  was  discharged,  but  that 
he  did  not  seek  permanent  employment  which  would  prevent  him  from 
resuming  his  contract  with  defendant,  if  called  upon  to  do  so.  There 
was  no  error  in  refusing  to  set  aside  the  verdict. 

At  the  request  of  plaintiff  the  court  gave  the  following  special  charge: 
"You  are  hereby  instructed  that  in  connection  with  special  issue  No. 
8,  submitted  to  you  by  the  court,  you  are  hereby  further  instructed  that 
if  at  the  time  said  contract,  if  any  was  made,  that  the  plaintiff  informed 
J.  A.  Russ  that  he  knew  nothing  at  all  about  the  express  business  and 
had  had  no  experience  therein,  then  you  may  take  the  fact  of  such  in- 
experience, if  any,  into  consideration  in  determining  whether  or  not 
plaintiff  was  reasonably  competent  and  careful  in  connection  with  the 
length  of  time  he  had  been  employed."  Special  issue  No.  8,  referred 
to  in  this  charge,  is,  "State  whether  or  not  plaintiff  was  reasonably  com- 
petent and  careful  for  and  in  the  conduct  of  employment  of  express 
messenger  on  the  date  or  just  before  the  date  of  his  discharge?  Answer, 
*yes'  or  'no.*  By  reasonably  competent  and  careful  is  meant  such  as  an 
ordinary  competent  and  careful  person  would  use  under  similar  cir- 
cumstances."   The  jury  answered,  "Yes." 

It  is  contended  that  this  charge  is  on  the  weight  of  evidence.  It  was 
plead  by  appellee  that  he  was  inexperienced  in  the  business  when  em- 
ployed and  that  appellant  was  so  informed.  The  evidence  supported 
these  allegations.  He  only  worked  about  two  months  and  was  dis- 
charged, as  Carson  says,  because  of  his  incompetency.  We  are  inclined 
to  the  opinion  that  the  charge  is  not  subject  to  the  criticism  made. 
The  matters  submitted  in  special  issue  number  8  do  not  seem  to  have 
been  controverted.  The  testimony  of  appellee  and  of  Russ,  appellant's 
superintendent,  was  to  the  effect  that  appellee  was  without  experience 
when  the  contract  was  made  and  appellee  testifies  that  he  so  told  Russ. 
The  charge  complained  of  having  submitted  matters  which  were  un- 
disputed, it  is  not  subject  to  the  objection  that  it  is  on  the  weight  of 
evidence.  (Missouri  Pac.  Ry.  v.  James,  10  S.  W.  Rep.,  332.)  Again, 
by  the  terms  of  the  charge  the  jury  are  told  they  are  to  consider  it  in 
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connection  with  special  issue  number  8/ and  it  seems  clear  that  they 
could  only  have  considered  it  with  reference  to  such  issue.  Independent 
of  the  answer  to  that  issue,  the  answers  of  the  jury  to  the  other  special 
issues  were  sufficient  to  support  the  judgment.  Special  issue  number  9 
reads:  "State  whether  or  not  plaintiff  was  discharged  because  he  was 
not  competent  and  careful  in  the  management  of  the  business  of  mes- 
senger of  defendant?*^    The  jury  answered  "No." 

Special  issue  number  6,  propounded  at  the  request  of  appellant,  is, 
"Did  plaintiff  discharge  the  duties  of  express  messenger  in  handling 
valuable  packages,  entrusted  to  him,  with  the  care  and  caution  that 
a  person  of  ordinary  prudence  would  have  exercised  under  the  same 
circumstances  ?  Answer  ^yes'  or  'no.'  *'  To  this  the  jury  answered 
"Yes."  The  appellant's  purpose  was  to  show  that  appellee  was  careless 
and  incompetent  in  respect  to  handling  valuable  packages. 

In  answer  to  special  issue  number  9  and  special  issue  number  6,  above 
set  out,  the  jury  find  that  he  was  careful  and  competent  in  respect  to 
such  matters  and  that  appellee  was  not  discharged  because  of  any  in- 
competency. It  seems  clear  that  special  issue  number  8,  submitted  to 
the  jury,  could  have  been  entirely  eliminated  and  the  judgment  would 
have  been  the  same.  If  so,  it  follows  that  if  there  was  error  in  a  charge 
specifically  confined  to  issue  number  8,  it  was  harmless.  The  jury  find 
that  the  contract  was  made,  as  alleged,  and  that  appellee  was  not  dis- 
charged because  of  incompetency,  the  only  fact  alleged  by  defendant  as 
a  ground  for  his  discharge. 

Nor  was  there  error  in  submitting  special  issue  number  9,  above  set 
out.  The  issue  was  raised  by  the  pleading  and  evidence  and  was  properly 
made  the  basis  of  a  finding  by  the  jury. 

Error  is  assigned  to  the  action  of  the  court  in  rendering  judgment 
against  defendant  for  $678.60.  As  we  understand  the  contention,  it  is, 
that  the  findings  of  the  jury,  on  the  issue  as  to  the  effort  made  by  plain- 
tiff to  secure  employment  after  he  instituted  this  suit,  are  inconsistent 
with  each  other,  and  do  not  support  the  judgment.  This  contention 
relates  to  special  issue  number  7,  submitted  by  the  court,  and  special 
issue  number  1,  submitted  at  the  request  of  defendant.  Special  issue 
number  7  is,  "State  whether  or  not  plaintiff  made  a  reasonable  effort 
to  find  other  employment  after  March  22,  1904?  If  so  state  the  date." 
To  which  the  jury  answered,  "Yes,  dates  not  given."  Special  issue 
number  1,  asked  by  defendant,  is,  "Did  plaintiff  hold  himself  in  readi- 
ness to  resume  his  services  with  defendant  until  the  6th  of  October, 
1904,  and  to  that  end  omit  to  seek  other  employment?  Answer  this 
yes  or  no."  The  jury  answer,  "Yes."  These  findings  we  do  not  regard 
as  inconsistent.  The  jury  found  in  answer  to  the  seventh  special  issue, 
that  appellee  used  reasonable  diligence  to  secure  other  emplo}Tnent 
between  the  date  of  the  filing  of  his  suit  and  the  6th  of  October,  the 
end  of  the  contract  year.  In  answer  to  special  issue  number  1,  requested 
by  defendant,  they  answ^ed  that  he  always  held  himself  in  readiness 
to  go  back  to  work  for  appellant  and  to  that  end  he  did  not  seek  per- 
manent employment.  The  findings  are  not  inconsistent.  It  was  ap- 
pellee's duty  to  use  reasonable  diligence  to  seek  other  employment,  but 
he  was  not  required  to  enter  into  a  permanent  contract  with  another 
which  would  prevent  him  from  resuming  work  for  appellant,  if  requested 
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to  do  80.  Appellant  insists  that  it  was  incumbent  on  plaintiff  to  es- 
tablish the  fact  that  he  used  reasonable  diligence  to  secure  emplo}inent 
after  he  was  discharged.  As  previously  stated,  this  was  defensive  matter 
and  the  burden  of  showing  this  fact  was  on  defendant.  (Efron  v. 
Clayton,  supra;  Brown  v.  Southwestern  Tel.  &  Tel.  Co.,  17  Texas  Civ. 
App.,  433;  Missouri,  K.  &  T.  Ry.  Co.  v.  Faulkner,  supra;  Sedgwick 
on  Dam.,  sees.  665-7.) 

As  stated,  the  pleading  of  defendant  restricted  the  defense  to  what 
appellee  did  earn.  There  was  not  pleading  or  testimony  as  to  what  he 
could  have  earned.  The  court  found  that  he  did  earn  during  the  con- 
tract year  $100,  and  this  sum  was  deducted  from  the  amount  he  would 
have  received  as  salary  from  appellant  for  the  remainder  of  the  contract 
year,  had  the  contract  not  been  breached  by  appellant. 

We  conclude  that  no  reversible .  error  is  pointed  out  by  appellant, 
and  the  judgment  is  aflBrmed. 

Affirmed. 

Writ  of  error  refused. 


J.  L.  Rutherford  et  al.  v.  J.  F.  Mothershed. 

Decided  March   17,  1906. 

1. — ^Vendor's  Superior  Title — Kescittion. 

A  vendor  of  land  expressly  reserved  in  the  deed  a  lien  to  secure  the  noteA 
given  for  the  purchase  money.  These  notes  were  assigned  by  him  after  ma- 
turity. The  assignee  filed  suit  upon  the  notes  against  the  widow  and  children 
of  the  original  vendee,  and  certain  parties  who  claimed  to  have  bought  at 
execution  sale  the  equity  or  title  of  the  vendor  in  and  to  the  land,  all  of 
whom  were  in  possession.  The  defendants  plead  limitation  against  the  notes. 
The  assignee  of  the  notes  secured  from  the  vendor  a  conveyance  of  all  hin 
title  and  interest  in  the  land,  and  changed  his  suit  to  trespass  to  try  title. 
Held,  plaintiff  was  entitled  to  recover  the  land. 

2. — ^Interett  of  Vendor— Execution  Sale. 

The  interest  of  a  vendor  in  land  which  has  been  sold  by  him  on  credit  and 
a  lien  retained  to  secure  the  purchase  money,  is  not  such  interest  as  is  subject 
to  levy  and  sale  under  execution,  until  there  has  been  a  rescission  of  the  sale. 

3. — ^Frandnlent  Sale — ^Homettead. 

Creditors  have  no  interest  in  homestead  property,  and  it  can  not  be  the 
subject  of  a  fraudulent  sale. 

4. — Same — ^Illegitimate  Children. 

A  man  and  woman  living  in  adultery  can  have  no  homestead  exemption; 
but  the  father  of  illegitimate  children,  living  with  him,  may  assert  homestead 
rights. 

Appeal  from  the  District  Court  of  Franklin  County.  Tried  below 
before  Hon.  P.  A.  Turner. 

C.  W,  Stringer  and  R.  T,  Wilkinson,  for  appellants. — A  deed  of  con- 
veyance expressly  reserving  the  vendor^s  lien  is  an  executory  contract 
to  convey,  and  the  superior  legal  title  remains  with  the  vendor,  subject 
to  be  defeated  by  a  payment  of  the  balance  due  on  the  purchase  money. 
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Where  the  interest  of  the  vendor  has  been  acquired  at  execution  sale, 
and  the  interest  of  the  vendee  has  been  acquired  afterwards,  the  original 
vendor  can  not  defeat  the  title  of  the  party  holding  both  interests  by  a 
rescission  of  the  original  sale  and  in  a  suit  to  recover  the  property. 
Coddington  v.  Wells,  59  Texas,  50;  Compton  v.  Baker,  52  Texas,  259; 
Loan  &  Trust  Co.  v.  Beckley,  93  Texas,  267 ;  Ellis  v.  Hanny,  3  Texas 
Ct.  Rep.,  1065. 

Leach  &  Sheppard,  R.  E.  Davenport  and  L,  L,  Wood,  for  appellee. — 
The  appellants  having  forced  appellee  by  plea  of  limitation  to  rescind 
the  contract  and  assert  his  superior  title  in  a  suit  of  trespass  to  try  title, 
and  having  in  such  suit  joined  issue  upon  the  question  of  title  without 
offering  to  perform  the  contract  by  paying  the  balance  of  the  purchase 
money,  they  can  not  complain  that  judgment  for  the  land  was  rendered 
against  them.  White  v.  Cole,  87  Texas,  500;  Stone  Land  and  Cattle 
Co.  V.  Boone,  73  Texas,  548;  Bfron  v.  Burgower,  57  S.  W.  Rep.,  306; 
Moore  v.  Giesecke,  76  Texas,  543 ;  Jackson  v.  Palmer,  52  Texas,  427. 

J.  M.  Taliaferro  having  sold  the  land  to  W.  A.  Pogue,  March  26, 
1893,  on  a  credit  for  the  sum  of  $1,200,  in  five  promissory  notes,  for 
$240  each,  due  January  1,  1894,  1895,  1896,  1897  and  1898,  and  ex- 
pressly reserved  in  his  deed  the  vendort  lien,  and  Pogue  having  paid 
the  first  note  January  1,  1894,  J.  M.  Taliaferro  had  no  such  title  or 
interest  in  the  land,  in  March,  1894,  as  was  subject  to  a  levy  and  sale 
under  execution.  Willis  v.  Sommerville,  22  S.  W.  Rep.,  781  •  Douglass 
V.  Blount,  95  Texas,  369,  78  Texas,  556. 

J.  M.  Taliaferro  and  his  minor  child,  though  she  was  illegitimate, 
constituted  a  family  and  were  entitled  to  a  homestead.  Lane  v.  Phillips, 
69  Texas,  240;  Gay  v.  Halton,  75  Texas,  203. 

TALBOT,  Associate  Justice.— On  March  25,  1893,  J.  M.  Taliaferro 
sold  the  land  in  controversy  to  W.  A.  Pogue  for  $1,200,  for  which  Pogue 
executed  his  five  promissory  notes  in  the  sum  of  $240  each,  bearing 
interest  at  the  rate  of  ten  percent  per  annum  and  payable  to  the  said 
Taliaferro,  respectively,  on  the  first  day  of  January,  1894,  1895,  1896, 
1897  and  1898.  Taliaferro  executed  a  deed  to  Pogue  for  the  land  in 
which  the  vendor^s  lien  was  expressly  retained  to  secure  the  payment  of 
said  notes.  The  first  of  said  notes  was  paid  by  Pogue  and  after  the 
maturity  of  the  others  they  were  assigned  to  appellee.  W.  A.  Pogue 
died-  intestate  before  the  institution  of  this  suit,  and  left  surviving  him 
appellants  Mrs.  Flora  Pogue,  his  widow,  Jim  Pogue,  Tom  Pogue  and 
Hughie  Pogue,  as  his  only  heirs.  The  Pogues  and  other  appellants, 
Rutherford  and  Dutton,^  were  in  possession  of  said  land,  claiming  the 
same,  and  on  February  19,  1901,  appellee  filed  this  suit  against  them,  to 
establish  his  debt,  evidenced  by  the  said  four  notes  mentioned,  and  to 
foreclose  his  vendor's  lien.  Appellants  answered,  pleading  the  statute 
of  four  years  limitation.  This  plea  was  available  against  all  the  notes, 
as  shown  by  appellee's  petition^  except  the  last  one  falling  due.  Upon 
the  coming  in  of  this  plea  appellee,  on  November  11,  1901,  secured  a 
conveyance  from  Taliaferro,  of  all  his  title  and  interest  in  the  land  and 
by  an  amended  petition  changed  the  action  to  one  of  trespass  to  try  title 
to  recover  the  same.    To  the  action  of  trespass  to  try  title  appellants 
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answered  by  plea  of  not  guilty;  that  the  deed  froiii  Taliaferro  to  W.  A. 
Pogue,  dated  March  25,  1893,  was  made  for  the  purpose  of  defrauding 
the  creditors  of  the  said  Taliaferro ;  that  said  deed  was  a  mere  sham,  that 
it  was  not  intended  by  the  said  parties  thereto  that  the  title  to  the  land 
described  therein  should  pass  and  that  appellee  had  notice  of  the  fraud 
and  character  of  said  deed.  Appellants  also  pleaded  the  statutes  of 
limitation  of  three  and  five  years.  To  appellants'  answer  charging  that 
the  deed  from  J.  M.  •  Taliaferro  to  W.  A.  Pogue  was  fraudulent,  etc., 
appellee  replied  that  the  land  therein  conveyed  and  which  is  the  land* 
or  a  part  thereof,  in  controversy  in  this  suit,  was  the  homestead  of  the 
said  Taliaferro  and  family  when  said  deed  was  executed,  and  not  the 
subject  of  a  fraudulent  conveyance.  The  case  was  tried  by  the  court 
without  a  jury  and  judgment  rendered  in  favor  of  appellee  for  the 
recovery  of  the  land,  and  appellants  have  appealed. 

Appellants'  proposition  under  the  first  assignment  of  error  is  as 
follows:  "This  being  an  executory  contract,  before  J.  M.  Taliaferro 
could  rescind  and  recover  the  land,  he  would  have  to  tender  back  what 
he  had  received  on  the  land;  in  other  words,  he  would  have  to  rescind 
in  toto.  This  rule  would  apply  strictly  where  other  parties  had  acquired 
rights  in  the  land  before  rescission.'^  This  contention  can  not  be  sus- 
tained under  the  authorities  in  this  State.  By  the  terms  of  the  trans- 
action between  Taliaferro  and  Pogue  the  superior  title  to  the  land  re- 
mained in  J.  M.  Taliaferro,  until  it  was  conveyed  by  him  to  appellee  on 
November  11,  1901.  This  conveyance  vested  in  appellee  such  title,  and 
the  mere  bringing  of  the  suit  upon  the  notes  and  to  foreclose  the  vendor^s 
lien,  as  was  originally  done,  did  not  have  the  effect  to  affirm  the  con- 
tract. Appellants,  by  their  plea  of  limitation,  which  would  have  de- 
feated a  recovery  on  the  notes  and  a  foreclosure  of  the  vendor's  lien, 
authorized  appellee  to  assert  his  superior  title  in  an  action  of  trespass 
to  try  title,  and  his  right  to  recover  the  land  could  only  be  defeated 
by  appellants  paying  or  tendering  the  balance  of  the  purchase  money 
represented  by  said  notes.  This  they  did  not  do,  and  can  not  now  be 
heard  to  complain  that  judgment  for  the  land  was  rendered  against 
them.  (White  v.  Cole,  87  Texas,  500;  Sanders  v.  Rawlings,  77  S.  W. 
Rep.,  41.)  That  the  assignee  holding  the  notes  and  a  conveyance  from 
the  vendor  of  the  superior  title,  has  the  same  right  to  recover  the  land 
as  the  original  vendor  would  have  as  the  holder  of  said  notes  and  title, 
is  affirmed  by  the  case  of  White  v.  Cole,  supra.  And  in  that  case  it  is 
said:  "Cole  having  forced  her  (Mrs.  White)  by  plea  of  limitation  to 
rescind  the  contract  and  resort  to  her  superior  title  in  a  suit  of  trespass 
to  try  title,  and  having  in  such  suit  joined  issue  and  rested  his  case 
upon  a  question  of  title  without  oifering  to  perform  his  part  of  the 
contract  is  in  no  position  to  ask  that  the  cause  be  demanded  to  enable 
him  to  plead  equities." 

Appellants'  second  assignment  of  error  is  as  follows:  "The  court 
erred  in  holding  that  the  plaintiff  is  entitled  to  recover  the  land  in  con- 
troversy, because  at  the  time  that  J.  M.  Taliaferro  attempted  to  convey 
the  said  land  to  the  plaintiff  all  his  right,  title  and  interest  had  passed 
to  the  defendants,  J.  L.  Rutherford  and  H.  0.  Dutton,  by  the  judjErment, 
execution  sale  and  sheriff's  deed  mentioned  in  the  court's  ninth  finding 
of  fact.    And  further,  because  at  the  time  of  such  attempted  conveyance 
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said  defendants  had  acquired  the  title  of  the  heirs  of  W.  A.  Pogue  in 
the  land  by  an  agreed  judgment  and  Taliaferro  could  not  defeat  the 
rights  of  the  said  defendants  by  such  conveyance,  the  amount  that  the 
said  defendants  paid  having  gone  to  satisfy  a  debt  of  said  Taliaferro  and 
the  plaintiff  not  being  a  purchaser  for  value/^  This  assignment  is 
predicated  upon  the  following  facts  established  by  the  evidence:  The 
deed  from  J.  M.  Taliaferro  to  W.  A.  Pogue  expressly  reserved  a  vendor's 
lien  to  secure  the  payment  of  the  purchase  money  notes  mentioned  there- 
in. One  of  said  notes  was  paid  off  by  W.  A.  Pogue,  after  which  a 
creditor  of  Taliaferro,  who  had  obtained  a  judgment  against  him, 
levied  an  execution  on  the  land  as  the  property  of  Taliaferro  and  had  it 
sold  at  sheriff's  sale.  Appellants  Rutherford  and  Dutton  became  the 
purchasers  of  the  property  at  said  sale  and  received  a  deed  therefor  from 
the  sheriff.  May  1,  1894.  Afterwards,  they  brought  suit  against  the  said 
W.  A.  Pogue  to  recover  the  said  land  and  a  compromise  judgment  was 
entered  awarding  and  setting  it  apart  to  them. 

The  proposition  of  law  asserted  in  this  assignment  is,  that  the  title 
which  remained  in  J.  M.  Taliaferro  was  the  subject  of  sale  under  exe- 
cution; that  appellants  Rutherford  and  Dutton  had  acquired  that  title 
by  virtue  of  their  purchase  at  the  sheriff's  sale  made  in  1894,  and  having 
secured  W.  A.  Pogue's  interest  in  the  land  by  compromise  judgment 
entered  in  their  said  suit  against  him,  Taliaferro  could  not  defeat  their 
title  thus  acquired  by  the  subsequent  conveyance  made  to  appellee.  This 
proposition  is  not  sound.  It  has  been  definitely  settled  by  decisions  of 
this  State,  that  the  interest  of  a  vendor  in  land,  which  has  been  sold  by 
him  on  a  credit,  and  a  lien  expressly  retained  to  secure  the  payment  of 
the  purchase  money,  is  not  such  interest  as  is  subject  to  levy  and  sale 
under  execution  until  there  has  been  a  rescission  of  the  sale.  It  has 
been  expressly  so  held  by  the  Court  of  Civil  Appeals  of  th^  Second 
District  in  the  case  of  Willis  v.  Sommerville,  3  Texas  Civ.  App.,  572, 
and  to  the  same  effect  is  the  holding  of  the  Supreme  Court  in  the  case 
of  Douglass  V.  Blount,  95  Texas,  369,  in  which  the  case  of  Willis  v. 
Sommerville,  supra,  is  cited  with  approval.  These  cases  are  directly  in 
point  and  decide  the  question  under  consideration  adversely  to  appel- 
lants' contention. 

The  trial  court  found  and  the  evidence  supports  the  findings,  that  the 
four  notes  executed  by  Pogue  to  Taliaferro  for  the  land  in  controvers)- 
were  assigned  to  appellee  after  maturity;  that  at  the  time  Taliaferro 
sold  the  land  to  W.  A.  Pogue,  he  (Taliaferro)  owed  debts  and  by  the 
sale  of  said  land  and  other  lands  he  rendered  himself  insolvent  and 
remained  so  up  to  the  time  of  the  trial  of  this  suit ;  that  the  sale  of  these 
lands  were  made  by  Taliaferro  with  intent  to  defraud  his  creditors  and 
that  Pogue  knew  that  fact  when  he  bought.  In  view  of  these  facts  and 
other  evidence  in  the  case  appellants  contend  that  appellee  was  not 
entitled  to  recover.  That  having  bought  the  notes  after  maturity  he 
was  chargeable  with  notice  of  the  fraudulent  purpose  on  the  part  of 
Taliaferro  and  Pogue  in  the  sale  and  purchase  of  said  land  and  there- 
fore judgment  should  have  been  rendered  in  their  favor.  This  contention 
can  not  be  sustained  for  the  reason  that  at  the  time  of  the  sale  of  the 
land  to  Pogue,  Taliaferro  was  the  head  of  a  family  and  the  property 
constituted  his  homestead.     It  is  well  settled  that  creditors  Have  no 
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interest  in  homestead  property  and  that  it  is  not  the  subject  of  a  fraudu- 
lent sale.  But  appellants  insist  that  the  court  erred  in  holding  that 
the  land  was  the  homestead  of  Taliaferro,  because  (1)  the  evidence 
fails  to  show  such  occupancy  by  Taliaferro  as  would  invest  said  land 
with  the  homestead  character;  (2)  because  Taliaferro's  family  was 
composed  solely  of  himself  and  his  illegitimate  daughter,  and  hence 
did  not  constitute  such  a  family  as  entitled  him  to  the  homestead  ex- 
emption imder  the  laws  of  this  §tate;  (3)  that  if  Taliaferro  ever  ac- 
quired a  homestead  in  the  land  he  abandoned  it  as  such  before  the  con- 
veyance to  Pogue. 

We  are  of  the  opinion  that  the  court  did  not  err  in  either  of  the 
respects  mentioned.  The  court's  finding  that  the  land  had  not  been 
abandoned  by  Taliaferro  and  was  his  homestead  at  the  time  he  conveyed 
it  to  Pogue  is  supported  by  the  evidence  and  under  the  well  established 
rule  of  practice  in  this  State  we  would  not  be  authorized  to  disturb  it. 
And,  while  the  law  will  not  recognize  as  a  family  entitled  to  the  home- 
stead exception  in  this  State,  a  man  and  woman  living  together  in 
adultery,  yet  it  has  been  held  that  there  rests  on  the  father  of  illegitimate 
children  a  natural  obligation  to  support  them  and  they,  living  with  him, 
constitute  such  a  family  as  may  assert  homestead  rights.  (Lane  v. 
Phillips,  69  Texas,  240.)  Nor  did  the  court  err  in  holding  that  the 
sale  of  the  land  by  Taliaferro  to  Pogue  was  real  and  not  fictitious. 
The  burden  of  proof  on  this  issue  rested  upon  appellants,  and  we  are 
not  prepared  to  say  that  suflficient  evidence  was  adduced  to  authorize  a 
conclusion  different  from  that  reached  by  the  trial  judge. 

Finding  no  reversible  error  in  the  record,  the  judgment  of  the  court 
below  is  aflftrmed. 

Affirmed. 

Writ  of  error  refused. 


W.  B.  HoLLiDAY  v.  Mrs.  M.  G.  Sampsok. 

Becided  February  14,  March  21,   1906. 

1. — Trial — Judge  Commimicating  With  Jury. 

The  act  of  the  trial  judge  in  holding  communication  with  the  jury,  during 
their  deliberations,  about  the  state  of  the  evidence  they  were  considering,  and 
without  consent  of  counsel,  was  ground  for  a  new  trial,  and  refusal  of  a  motion 
therefor  was  error.     (Rev.  Stats.,  arts.  1304,  1309,  1321.) 

ON   MOTION   FOR   REHEARING. 

8. — Practice  on  Appeal — Going  Outtide  Eecord. 

On  the  question  of  error  in  the  refusal  of  the  trial  court  to  grant  a  new 
trial  because  he  had  improperly  held  communication  with  the  jury,  as  to  the 
evidence  they  were  considering,  during  their  deliberations,  the  matter  is  to 
be  determined  by  the  record,  and  affidavits  filed  in  the  Appellate  Court  con- 
troverting the  showing  made  by  appellant  on  the  hearing  of  the  motion  can 
not  be  considered. 

Appeal  from  the  County  Court  of  Travis  County.     Tried  below  be- 
fore Hon.  John  W.  Homsby. 
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Allen  &  Hart,  for  appellant. 
Henry  Faulk,  for  appellee. 

OPINION   ON   MOTION   FOB  REHEARING. 

EIDSON,  Associate  Justice. — By  our  origiiial  opinion  in  this  case 
we  reversed  and  remanded  this  cause  upon  the  ground  that  it  appeared 
from  appellant's  motion  for  a  new  trial  in  the  court  below,  and  the 
affidavits  in  support  thereof,  which  were  not  controverted,  that  the  trial 
judge  in  the  court  below  had,  without  the  consent  of  appellant,  com- 
municated with  the  jury  during  their  deliberations  upon  the  case. 

Appellee  has  filed  a  motion  for  a  rehearing  of  the  cause,  setting  up 
therein  as  a  ground  therefor,  in  substance,  that  the  aflBdavits  support- 
ing appellant's  motion  for  new  trial  filed  in  the  court  below,  and  upon 
which  this  court  acted  in  reversing  the  case,  were  misleading  and  un- 
true; and  in  support  of  this  contention  appellee  has  attached  to  her 
motion  for  rehearing  the  affidavit  of  the  juror  W.  Keye,  whose  affidavit 
was  filed  in  the  court  below  in  support  of  appellant's  motion  for  a 
Dew  trial  and  was  embraced  in  the  record.  In  this  latter  affidavit  the 
wiid  Keye  swears  that  he  did  not  intend  to  testify  in  his  former  affidavit 
that  the  trial  judge  came  to  the  jury  room  and  explained,  among  other 
things,  what  plaintiff  testified  to  on  the  stand,  that  such  was  not  the 
ease,  and  that  he  did  not  sign  such  affidavit  with  such  imderstanding. 

Appellee  has  also  attached  to  her  motion  for  rehearing  the  affidavit 
of  James  Byrne  and  J.  B.  Taylor,  two  of  the  jurors  who  tried  the  case 
in  the  court  below,  who  testified  in  substance,  that  the  trial  judge  came 
to  the  door  of  the  jury  room  and  stated  to  the  jury  that  they  would 
not  be  permitted  to  have  the  depositions  of  A.  P.  Hardie,  and  that 
the  letter  of  the  said  Hardie  was  admitted  in  evidence  by  the  agree- 
ment of  the  parties  to  the  suit  to  explain  a  mistake  in  his  deposition, 

The  affidavits  of  Hon.  John  W.  Homsby,  the  trial  judge  in  the 
court  below  and  Henry  Faulk,  Esq.,  the  attorney  for  appellee,  are  also 
attached  to  appellee's  motion  for  rehearing.  These  affidavits  are  to  the 
effect  that  at  the  suggestion  and  with  the  consent  of  appellant  and  that 
of  appellee's  attorney,  the  trial  judge  went  to  the  jury  room  and  told 
the  jury  that  they  would  not  be  permitted  to  have  the  deposition  of 
Hardie,  and  that  the  letter  was  introduced  in  evidence  to  explain  the 
mistake  in  the  deposition.  We  do  not  understand  it  to  be  a  violation 
of  the  law  for  the  trial  judge  in  a  civil  case,  with  the  consent  of  all 
parties  interested  to  communicate  with  the  jury  as  to  a  matter  agreed 
upon  and  consented  to  by  such  parties,  but  only  where  such  commimi- 
cation  is  had  without  such  consent. 

If  the  affidavits  attached  to  appellee's  motion  for  rehearing  had  been 
filed  in  the  court  below  prior  to  its  action  upon  appellant's  motion  for 
a  new  trial,  an  issue  would  have  been  raised  as  to  the  existence  of  the 
ground  of  said  motion  setting  up  the  unauthorized  communication  of 
the  trial  judge  with  the  jury  during  their  deliberations  upon  the  case. 
And  such  affidavits  would  have  then  been  brought  up  in  the  record  and 
could  have  been  considered  by  this  court  in  passing  upon  the  question 
of  the  correctness  of  the  action  of  the  court  below  in  overruling  said 
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ground  of  appellant's  motion  for  a  new  trial.  Said  affidavits  being 
no  part  of  the  record  in  this  case,  they  can  not  be  considered  for  any 
purpose  by  this  court.  Except  as  to  matters  of  fact  necessary  to  the 
proper  exercise  of  its  jurisdiction,  this  couri;  is  confined  to  the  record 
as  made  by  the  trial  court.  (Rev.  Stats.,  art.  998;  Ennis  Mer.  Co. 
V.  Wathen,  93  Texas,  622;  Willis  v.  Smith,  90  Texas,  635;  Western 
Union  Tel.  Co.  v.  Christensen,  9  Texas  Ct.  Eep.,  302.) 
The  motion  for  rehearing  is  overruled. 

Reversed  and  remanded. 


Z.  W.  MooRE  V.  The  Supreme  Assembly  op  the  Boyal  Society  op 

(JooD  Fellows. 

Decided  March  21,  1906. 

1. — Benevolent  Astociation — ^Failnre  to  Pay  AMettment — ^Forfeiture. 

The  certificate  of  membership  or  policy  issued  by  appellee  was  conditioned 
on  compliance  by  the  assured  with  the  laws,  rules  and  regulations  governing 
the  local  lodge  or  assembly  of  which  he  was  a  member,  and  was  payable  upon 
proof  of  death,  provided  the  member  was  in  good  standing.  The  laws  and 
rules  stipulated  that  a  failure  to  pay  an  assessment  should  work  a  forfeiture 
of  all  benefits.  It  appearing  that  at  the  time  of  the  member's  death  he  stood 
suspended  for  failure  to  pay  an  assessment  within  the  time  required,  the  ap- 
pellee was  discharged  from  liability. 

8. — ^Hearsay  Testimony — Harmless  Error. 

Hearsay  testimony  becomes  harmless  where  the  same  facts  are  brought 
out,  on  cross-examination  of  another  witness,  by  the  party  complaining.  Any 
form  of  secondary  evidence,  if  admitted,  may   be  considered. 

3. — PresTunptions. 

Presumptions  are  not  indulged  against  testimony. 

4. — ^Estoppel. 

Facts  considered  and  held  not  to  constitute  estoppel,  or  waiver. 

Appeal  from  the  District  Court  of  Fayette.  Tried  below  before  Hon, 
L.  W.  Moore. 

John  T.  Duncan  and  J.  F.  Walters,  for  appellant. — The  peremptory 
instruction  given  by  the  court  was  unauthorized  by  the  evidence.  For- 
feitures are  not  favored  in  law,  and  in  order  to  work  a  forfeiture  of 
the  rights  of  membership  in  a  mutual  association,  it  must  cleariy  ap- 
pear that  such  was  the  meaning  of  the  contract;  and  the  facts  upon 
which  a  forfeiture  is  claimed  must  be  proved  by  the  most  satisfactory 
evidence.  Am.  &  Eng.  Ency.  of  Law,  vol.  3,  2d  ed.,  p.  1086  and  note 
6. 

There  was  no  legal  evidence  introduced  upon  the  trial  of  the  cause 
to  show  that  any  of  said  assessments  were  paid  after  the  death  of  W. 
T.  Moore,  and  there  was  no  legal  evidence  introduced  showing  that 
W.  T.  Moore  was  suspended  or  had  not  paid  his  assessments  to  the 
defendant  at  the  time  they  were  due. 

As  forfeitures  most  frequently  result  from  nonpayment  of  dues  and 
assessments,  the  acceptance  of  arrears  is  the  most  usual  way  in  which 
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the  waiver  of  forfeitures  are  effected  by  estoppel.  Am.  &  Eng.  Eney.  of 
Law,  vol.  3,  2d  ed.,  p.  1090,  and  note  1,  which  collates  all  the  cases. 
The  burden  of  proof  is  on  the  defendant  to  show  that  the  grounds 
existed  which  would  authorize  the  forfeiture  of  the  certificate,  and  that 
the  forfeiture  is  being  sought  according  to  the  terms  of  the  law.  If 
it  contends  that  the  member  failed  to  pay  his  assessment  on  the  day 
that  it  was  due  under  a  bylaw,  but  was  paid  on  a  day  later;  and  if 
the  bylaw  of  the  defendant  order  authorized  its  executive  committee 
to  extend  the  time  of  payment  of  the  assessment  to  a  later  day  than 
that  named  in  the  bylaw,  then  the  defendant  will  be  held  to  show  that 
the  terms  of  the  bylaw  were  not  extended.  If  the  defendant  fails  to 
make  this  proof,  then  the  presumption  will  be  indulged  in  favor  of 
payment,  and  that  it  was  made  in  the  proper  time;  especially  in  view 
of  the  fact  that  the  oflficers,  after  knowing  all  of  the  facts,  received  the 
money  and  appropriated  it  to  the  use  of  the  order,  and  refused  or  failed 
to  declare  a  forfeiture  on  that  ground. 

The  association  will  be  estopped  to  take  advantage  of  a  noncompliance 
with  its  rules  and  bylaws  by  habitually  accepting  payment  in  a  different 
mode  and  at  different  dates.  Am.  &  Eng.  Ency.  of  Law,  vol.  3,  2d 
ed.,  1102  and  note  2. 

In  suits  for  rescission  and  cancellation  of  contracts  the  court  applies 
the  familiar  maxim  of  equity  of  almost  universal  application  that :  "He 
who  seeks  equity  must  do  equity."  The  plaintiff  will  not  be  permitted 
to  repudiate  his  contract  and  still  retain  the  benefits  which  he  has  de- 
rived from  it,  and  his  desire  and  willingness  to  restore  what  he  has 
received  must  appear  in  the  bill  or  complaint,  otherwise  he  will  have 
no  standing  in  a  court  of  equity.  Am.  &  Eng.  Ency.  Pleading  &  Prac- 
tice, vol.  18,  pp.  829,  830. 

Insurers  may  be  estopped  to  deny  their  obligation  by  acts  or  conduct 
subsequent  to  loss.  See  Am.  &  Eng.  Ency.  of  Law,  vol.  11,  p.  340. 
If,  after  the  loss  and  after  the  knowledge  of  forfeiture,  the  insurer 
recognizes  the  continued  validity  of  the  policy,  or  does  acts  based  there- 
on, or  requires  the  insured  by  virtue  thereof  to  do  some  act  and  incur 
some  trouble  or  expense,  the  forfeiture  is  as  a  matter  of  law  waived. 
And  it  is  now  a  settled  law  that  such  a  waiver  need  not  be  based  upon 
any  new  agreement  or  any  estoppel.  Georgia  Home  Ins.  Co.  v.  Mori- 
arty,  37  S.  W.  Rep.,  632,  and  cases  there  cited.  The  fact  that  the 
insurers  do  not  cancel  the  policy  under  a  provision  therefor  when  knowl* 
edge  comes  to  them  of  its  violation  is  an  evidence  of  an  intention  to 
waive  such  violation.    Am.  &  Eng.  Ency.  of  Law,  vol.  11,  p.  342,  note  3. 

A  refusal  to  pay  a  policy  on  certain  specified  grounds  will  waive 
other  grounds  of  forfeiture  then  known  to  exist.  2  May  on  Insurance, 
vol.  2,  p.  1164,  sec.  502a.  German  Ins.  Co.  v.  Ward,  90  111.,  550,  551 ; 
Marsten  v.  Massachusetts  Life  Ins.  Co.,  59  K  H.,  94;  Ben  Franklin 
Fire  Ins.  Co.  v.  Flynn,  98  Pa.  St.,  628. 

Brown  <&  Lane,  for  appellee. — That  the  court  did  not  err  in  giving  a 
peremptory  instruction  to  find  for  defendant,  cited:  Texas  Banking 
Co.  V.  Hutchins,  53  Texas,  67,  68;  Texas  Banking  Co.  v.  Stone,  49 
Texas,  15;  Merchant's  Mut.  Ins.  Co.  v.  Lacroix,  45  Texas,  170. 

That  there  was  no  estoppel  or  waiver.    2  Bacon  on  Ben.  Soc.  and 


368  Texas  Civil  Appeals  Reports,  Vol.  42.  IMarch, 

Life  Ins.,  857,  431,  757;  Thompson  v.  Knickerbocker  Ins.  Co.,  104 
TJ.  S.,  252;  Supreme  Lodge  Knights  of  Honor  v.  Keener,  25  S.  W. 
Rep.,  1084 ;  Crossman  v.  Massachusetts  Ben.  Assn.,  9  N.  E.  Rep.,  753 ; 
National  Life  Ins.  Co.  v.  Manning,  86  S.  W.  Rep.,  618 ;  Bliss  on  Life 
Ins.,  sees.  195,  196,  197 ;  Dickey  v.  Continental  Casualty  Co.,  13  Texas 
Ct.  Rep.,  789;  Union  Central  Ins.  Co.  v.  Chowning,  28  S.  W.  Rep., 
117;  Woodmen  v.  Rothschild,  40  S.  W.  Rep.,  553;  Woodmen  v.  Hicks, 
84  S.  W.  Rep.,  426;  Dickenson  v.  Grand  Lodge,  28  Atl.  Rep.,  293; 
Bagley  v.  United  Workmen,  31  111.  App.,  618 ;  Brown  v.  Grand  Coun- 
cil, 81  la.,  400;  Lantz  v.  Vermont  Life  Ins.  Co.,  139  Pa.  St.,  546. 

JAMES,  Chief  Justice. — ^W.  T.  Moore  was  a  member  of  a  local 
lodge  or  assembly  in  appellee's  order,  which  was  a  mutual  fraternal 
benevolent  association  without  capital  stock,  its  death  benefits  being 
raised  by  means  of  assessments  upon  its  members. 

This  was  an  action  upon  a  benefit  certificate  or  policy  on  the  life  of 
said  W.  T.  Moore  for  $2,000  issued  on  February  14,  1902,  and  payable 
to  appellant  Z.  W.  Moore  upon  the  death  of  the  insured. 

The  court  instructed  the  jury  to  return  a  verdict  for  the  defendant, 
upon  the  ground  that  at  the  date  of  his  death  Moore  was  imder  sus- 
pension for  the  failure  to  pay  his  assessments,  and  any  payment  sub- 
sequent to  his  death  did  not  renew  the  insurance. 

The  certificate  was  conditioned,  among  other  things,  on  the  assured's 
compliance  in  the  future  with  the  laws,  rules  and  regulations  govern- 
ing the  local  assembly,  or  that  might  thereafter  be  enacted  by  the  Su- 
preme Assembly  to  govern  said  local  assembly,  and  was  payable  upon 
satisfactory  evidence  of  the  member's  death,  and  upon  surrender  of 
the  certificate,  provided  he  was  in  good  standing  in  the  society  at  the 
time  of  his  death. 

It  was  undisputed  that  the  following  bylaws  of  the  order  entered 
into  this  contract: 

^'Section  2.  Each  subordinate  assembly  shall,  upon  call  of  the  su- 
preme secretary  for  assessments,  levied  in  accordance  with  the  pro- 
visions of  the  foregoing  section,  forward  within  five  days  from  the 
date  of  such  call,  to  the  supreme  treasurer,  all  the  assessments  collected 
from  the  members  who  were  admitted  to  the  society  prior  to  the  date 
of  such  call.  If  the  remittance  thereof  be  not  received  by  the  supreme 
treasurer  within  fifteen  days  after  the  date  of  such  call,  the  assembly 
shall  stand  suspended." 

"Section  3.  Any  assembly  suspended  for  nonpayment  of  assessments 
or  fines,  and  failing  to  reinstate  itself  by  the  payment  of  such  assess- 
ments and  fines  within  thirty  days  from  the  date  of  suspension,  shall 
become  defunct.'* 

"During  the  period  of  suspension  of  an  assembly  the  members  there- 
of shall  stand  suspended,  but- any  member  may  within  thirty  days  from 
the  date  of  suspension  of  his  assembly  reinstate  himself  by  making 
due  application  therefor  and  paying  to  the  supreme  secretary  the 
amount  he  is  in  arrears  from  all  assessments  including  any  assessment 
paid  by  him  to  the  financial  secretary  of  such  subordinate  assembly 
and  not  received  by  the  supreme  treasurer,  also  monthly  dues  fifty  cents 
per  each  month  and  he  shall  thereafter  pay  to  the  supreme  secretary 
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all  assessments  called,  together  with  fifty  cents  monthly  as  dues  until 
such  time  as  his  assembly  shall  be  reinstated,  or  until  he  shall  be  elected 
to  membership  in  some  other  assembly." 

''When  a  subordinate  assembly  shall  become  defunct  any  member 
thereof  in  good*  standing  at  the  date  of  the  suspension  not  having  com- 
plied with  the  provision  of  the  foregoing  section  shall  after  a  medical 
examination  and  approval  of  the  same  be  reinstated  by  the  supreme 
secretary  within  sixty  days  after  the  assembly  becomes  defunct,  pro- 
vided he  shall  first  pay  to  the  supreme  secretary  the  amount  of  his 
arrears  for  all  assessments,  including  all  assessments  paid  by  him  to 
the  financial  secretary  and  not  received  by  the  supreme  treasurer,  and 
fifty  cents  per  each  month  for  which  his  assessments  were  in  arrears." 

"Officers  of  subordinate  assemblies,  in  giving  notice  of  assessments, 
collecting  and  forwarding  assessments  to  the  supreme  treasurer  and 
in  performing  all  other  duties  required  of  them  under  the  constitution 
and  laws  of  the  supreme  and  subordinate  assemblies,  are  and  shall  be 
agents  for  the  members  of  their  assemblies  and  shall  not  be  agents  of 
the  supreme  assembly .'* 

"All  subordinate  assemblies"  shall  make  remittances  direct  to  the 
supreme  treasurer,  and  in  so  doing  shall  be  the  agents  of  their  members 
and  shall  not  be  the  agents  of  the  supreme  assembly." 

"Each  member  shall  pay  to  his  subordinate  assembly  the  money  due 
on  each  assessment  call  before  11  o^clock  p.  m.  of  the  last  day  of  the 
month  in  which  the  call  is  dated;  provided,  however,  that  any  assembly, 
on  its  request,  made  by  a  majority  vote  of  its  members  on  one  month^s 
previous  notice,  may  be  granted  for  its  members  until  11  o'clock  p.  m. 
on  the  15th  day  of  the  month  following  the  month  of  date  of  each 
call  for  the  payment  of  such  portion  not  exceeding  three-fifths  of  the 
assessments  payable  on  th6  call,  as  the  executive  committee  shall  specify 
in  its  resolution  granting  the  request." 

Another  bylaw  provides:  "Any  member  failing  to  pay  any  amount 
due  on  an  assessment  call  before  11  o'clock  p.  m.  on  the  last  day  of 
the  month  shall  then  stand  suspended,  and  neither  he  nor  his  benefi- 
ciary shall  thereafter  be  entitled  to  any  benefits  from  the  society  while 
he  is  so  suspended,  nor  until  he  shall  be  duly  reinstated,  in  accordance 
with  bylaw  7." 

It  was  undisputed  that  assessments  Nos.  255  to  264  inclusive  were 
duly  levied,  and  these  were  all  the  assessments  levied  after  W.  T.  Moore 
became  a  member.  He  died  November  20,  1902.  They  were  due  on 
the  first  of  the  month,  but  the  member  had  until  11  o'clock  of  the  last 
day  of  the  month  to  pay.  The  assembly  was  located  in  San  Antonio 
and  he  lived  in  Payette  County  where  he  died.  Call  No.  261  for  the 
month  of  August,  was  not  sent  in  time  to  be  received  by  the  supreme 
treasurer  on  September  15  as  the  bylaws  required,  but  was  sent  by 
Scallom,  the  financial  secretary  of  the  local  assembly,  so  that  it  reached 
the  supreme  treasurer  on  October  27.  Call  No.  262 — for  September — 
which  should  have  been  sent  to  reach  the  Supreme  Treasurer  on  Oc- 
tober 15,  was  sent  on  December  2,  did  not  reach  him  until  December 
8,  which  was -after  Moore's  death.  Call  No.  263 — for  October — which 
should  have  been  received  by  November  15,  was  sent  on  December  13, 
VoL  XLll.  Civil— 24.' 
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and  received  on  December  18.  Call  No.  264  was  for  November,  the 
month  in  which  Moore  died,  was  sent  and  received  with  No.  263  on 
December  18. 

The  receipt  returned  by  the  supreme  treasurer  for  the  August  assess- 
ment was  unqualified.  On  December  8,  when  the  September  assess- 
ment was  received  it  was  acknowledged  by  a  letter  from  the  supreme 
secretary  which  contained  the  following: 

"In  regard  to  forwarding  you  a  death  blank  on  the  death  of  W.'tT. 
Moore,  of  your  assembly,  say  that,  under  the  existing  conditions,  ac- 
cording to  law  4,  section  1,  page  25,  Constitution  and  Laws,  your  as- 
sembly suspended  itself  by  nonpayment  of  Call  No.  262  on  or  before 
October  15,  as  per  copy  enclosed.  And  when  Call  No.  263  was  not 
received  on  November  15,  your  assembly  was  recorded  as  suspended 
As  the  assembly  was  imder  suspension  at  the  time  of  the  death  of  W. 
T.  Moore,  we  would  request  that  you  make  affidavit  before  the  clerk 
of  the  court  of  record  as  to  the  exact  dates  on  which  Call  Nos.  262, 
263  were  paid  by  him,  which  evidence  will  be  submitted  to  the  executive 
committee  at  its  December  meeting,  and  the  reinstatement  of  your 
assembly  will  also  be  considered  if  Calls  Nos.  263,  264  are  received  on 
or  before  December  19.  But  if  not  received  by  this  date,  action  will 
have  to  be  deferred  until  the  January  meeting.  Regretting  that  the 
delinquency  in  your  assembly  has  brought  about  this  unpleasant  con- 
dition, I  am. 

Yours  respectfully, 

Arthur  J.  Bates." 

The. receipt  on  December  18  of  the  October  and  November  assess- 
ments was  acknowledged  by  the  supremiB  treasurer  by  postal  card,  stat- 
ing that  it  was  duly  credited  to  the  lodge  subject  to  investigation  by 
the  supreme  secretary.  Calls  262,  263  and  264  amounted  to  $22.45 
and  on  March  31,  1904,  this  amoimt  was  returned  by  appellee  by  draft 
to  Scallom.  Explaining  this  delay  of  over  a  year  in  remitting  this 
money  the  supreme  secretary  testified  in  a  general  way  in  substance 
that  it  was  held  for  the  purpose  of  making  an  investigation  into  the 
merits  of  plaintiff's  claim,  that  the  claim  was  investigated  and  after 
making  all  the  investigation  necessary  the  money  was  returned  to  the 
person  who  had  sent  it. 

The  plea  of  waiver  or  estoppel  was  as  follows:  "This  plaintiff 
says  that  the  defendant  is  now  estopped  from  urging  as  a  defense  any 
ground  of  forfeiture,  if  any  there  be  or  was,  which  was  set  up  and  is 
set  up  by  it  to  avoid  the  payment  of  the  benefit  certificate  here  sued 
upon,  because  this  plaintiff  says  that  the  defendant  had  knowledge  of 
all  the  grounds  set  up  by  it  as  grounds  of  forfeiture  in  this  suit  long 
before  l£e  death  of  W.  T.  Moore,  and  after  the  death  of  W.  T.  Moore, 
and  that  it  has  waived  all  of  said  forfeitures  and  should  not  now  be 
permitted,  after  having  waived  all  of  said  forfeitures,  to  set  them  up 
as  a  defense  in  this  suit.  Further  plaintiff  says  that  after  the  death 
of  W.  T.  Moore,  to  wit:  On  or  about  December  8,  1902,  that  the  de- 
fendant at  that  time,  had  knowledge  of  all  the  grounds  that  it  now  sets 
up  as  a  defense  to  plaintiff's  action  and  the  only  defense,  or  only  reason 
it  assigned  at  the  time  was,  that  the  local  lodge  of  which  the  deceased. 
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W.  T.  Moore,  was  a  member,  had  been  suspended,  or  was  under  sus- 
pension at  the  time  of  the  death  of  the  said  W.  T.  Moore,  and  this  being 
the  only  reason,  expressed  or  given  by  the  defendant  at  that  lime  as  to 
why  the  benefit  certificate  sued  upon  would  not  be  paid,  it,  in  law, 
waived  all  other  grounds  known  to  have  existed  at  that  time.  And 
further  this  plaintiff  says  that  the  defendant,  by  its  acts  since  the 
death  of  W.  T.  Moore  has  waived  all  rights  to  now  urge  a  forfeiture 
of  the  benefit  certificate  sued  on,  and  that  it  is  in  no  position  to  ask 
a  forfeiture  at  the  hands  of  this  court/^ 

Appellee  insists,  first,  that  the  evidence  conclusively  showed  that  the 
assembly  was  suspended  and  remained  suspended  by  reason  of  the  said 
assessments  being  remitted  too  late,  and  for  that  reason  the  peremptory 
instruction  was  correct;  and,  second,  that  the  above  plea  of  waiver  or 
estoppel  was  of  no  effect,  because  it  was  too  general,  did  not  state  the 
facts  upon  which  the  waiver  or  estoppel  was  based,  and  was  insufficient 
to  make  such  issue,  citing  Texas  Banking  Co.  v.  Hutchins,  53  Texas, 
67,  68;  Texas  Banking  Co.  v.  Stone,  49  Texas,  15,  and  Merchant's  Mut. 
Ins.  Co.  V.  Lacroix,  45  Texas,  170.  We  think  on  this  subject,  that 
the  matter  was  pleaded,  and  though  not  with  the  particularity  required 
by  the  rules  of  pleading  it  was  sufficient  in  the  absence  of  special  ex- 
ception to  enable  plaintiff  to  avail  himself  of  proof  that  sustained  it. 

Appellee  has  labored  to  impress  upon  us  that  under  the  undisputed 
testimony  the  local  assembly  had  at  the  time  of  Moore's  death  suspended 
itself  by.  force  of  the  laws  of  the  order  for  failure  to  make  remittances 
in  time,  and  that  nothing  was  done  by  the  supreme  officers,  and  no 
course  of  dealing  had  grown  up  in  respect  to  remittances,  such  as  would 
warrant  any  finding  of  waiver,  or  estoppel  to  claim  such  suspension. 
We  do  not  deem  it  necessary  to  go  into  this  subject,  for  the  reason  that 
we  think  it  conclusively  appears,  irrespective  of  the  question  of  sus- 
pension of  the  local  lodge,  that  the  member  Moore  himself  was  at  the 
time  of  his  death  suspended  by  force  of  the  bylaws  in  that  he  had  failed 
to  pay  within  the  time  required  the  September  assessment,  and  there- 
fore was  not  in  good  standing  when  he  died.  Furthermore  that  noth- 
ing that  defendant's  officers  did  after  his  death  estopped  it  from  claim- 
ing such  suspension. 

Appellant  insists  that  there  was  no  legal  evidence  that  Moore  paid 
the  September  call  too  late.  In  reply  to  the  letter  of  the  supreme  secre- 
tary, dated  December  8,  above  set  out,  Scallorn  wrote  a  letter  dated 
the  13th  stating  among  other  things  that  Moore  paid  calls  Nos.  262 
and  263  (for  September  and  October)  on  the  1st  day  of  October.  This 
letter  it  is  insisted  was  inadmissible  because  hearsay,  not  the  best  evi- 
dence, incompetent  to  prove  any  fact  against  this  plaintiff  and  was  an 
indirect  method  of  allowing  Scallorn  to  testify  without  placing  him  on 
the  stand.  These  objections  we  need  not  discuss,  because  plaintiff's 
counsel  themselves  in  cross  examining  the  supreme  secretary,  who  tes- 
tified in  person,  drew  out  from  him  the  fact  that  Scallorn  had  sent  an 
affidavit  in  which  he  stated  that  the  money  had  been  paid  on  the  1st 
day  of  October.  Also  the  fact  that  Scallorn  wrote  the  letter  and  what 
it  stated.  Under  these  circumstances  the  objections  by  appellant  to 
the  introduction  of  the  evidence  can  not  be  sustained,  and  all  we  may 
consider  would  be  its  competency  or  sufficiency  as  any  evidence  at  all 
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of  the  fact  that  he  made  the  payment  on  October  1.  Hearsay  or  any 
form  of  secondary  evidence,  if  admitted,  mav  be  considered.  (Western 
U.  Tel.  Co.  V.  Brown,  75  S.  W.  Rep.,  359  •  Mever  v.  Christopher,  75 
S.  W.  Rep.,  750.) 

It  is  insisted  by  appellant  that  inasmuch  as  by  one  of  defendant's 
bylaws  it  is  provided  that  its  executive  committee  can,  upon  request 
of  the  local  assembly  and  by  a  proper  order,  extend  the  time  of  pay- 
ment of  assessments  for  fifteen  days,  it  devolved  upon  defendant  in 
^claiming  a  suspension  or  forfeiture,  to  show  affirmatively  that  such  an 
extension  had  not  been  ordered,  because  if  the  extension  had  been 
granted,  there  was  no  default  on  the  part  of  Moore  in  respect  to  the 
September  call.  We  do  not  have  to  pass  upon  the  merits  of  this  conten- 
tion, for  the  reason  that  presumptions  are  not  indulged  against'  tes- 
timony, and  there  was  testimony  which  indicated  that  no  such  order 
was  in  effect.  The  letter  of  the  supreme  secretary  to  the  local  secretary 
(above  copied)  asserts  in  effect  that  the  calls  should  have  been  received 
by  the  supreme  treasurer  on  the  15th  of  the  month.  This  could  not 
have  been  the  case  if  members  had  until  the  15th  to  pay. 

The  September  assessment  was  not  paid  by  11  o'clock  of  the  last  day 
of  that  month  and  Moore,  according  to  his  contract  of  insurance,  was 
ipso  facto  suspended.  The  local  assembly  was  the  agent  of  Moore,  not 
of  defendant.  This  assessment  was  sent  on  after  Moore's  death  and 
reached  the  supreme  treasurer  on  December  8.  On  that  day  the  su- 
preme secretary  was  notified  by  letter  from  the  local  secretary  that 
Moore  had  died  on  the  20th  day  of  November.  The  remittance  of  the 
September  assessment  and  the  notification  of  Moore's  death  appeared 
to  have  been  received  at  the  same  time.  But  at  that  time  the  fact  of 
Moore's  delinquency  and  his  consequent  suspension  was  not  known 
to  the  supreme  officers.  That  notification  came  in  response  to  the  letter 
of  the  supreme  secretary  dated  December  8,  which  was  written  for  the 
purpose  among  others  of  ascertaining  the  facts.  That  letter  also  claimed 
that  the  assembly  itself  was  under  suspension  for  failure  to  return  as- 
sessment within  the  prescribed  time,  and  stated  that  if  the  calls  263 
and  264  should  be  sent  in  by  December  19,  the  matter  of  the  rein- 
statement of  the  lodge  would  be  considered  at  the  December  meeting 
of  the  executive  committee,  otherwise  this  matter  would  be  deferred  to 
the  January  meeting.  These  calls  263  and  264  came  in  on  the  18th 
of  December. 

It  is  clear  that  when  Moore  died  he  was  suspended  by  force  of  the 
laws  which  were  a  part  of  his  contract,  and  was  not  in  good  standing. 
There  was  no  evidence  in  the  case  of  any  conduct  on  the  part  of  de- 
fendant which  Moore  could  be  said  to  have  known  and  acted  upon, 
which  was  calculated  to  assure  him  that  compliance  with  the  bylaws 
in  respect  to  timely  payments  of  assessments  was  not  essential.  Under 
these  circumstances  when  he  died,  defendant  was  not  liable  on  the  cer- 
tificate. 

Defendant  did  not  receive  the  September  assessment  nor  did  it  call 
for  the  remittance  of  his  subsequent  assessments  with  knowledge  that 
Moore  had  been  in  default  in  any  of  them,  if  such  acts  after  the  death 
of  the  insured  could  be  permitted  to  have  the  effect  of  revivinsr  the 
contract.     The  fact  that  defendant  did  not  promptly  upon  learning 
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the  facts  which  exonerated  it  from  liability,  return  the  money,  or  that 
it  retained  the  money,  did  not  have  the  effect  of  renewing  or  reinstating 
the  contract  which  was  at  an  end,  and  upon  which  it  was  not  liable, 
when  the  death  of  the  member  occurred.  (Smith  v.  Sovereign  Camp, 
77  S.  W.  Rep.,  667.) 

For  these  reasons,  and  upon  these  facts,  we  think  the  verdict  was 
properly  directed. 

Affir7ncd. 

Writ  of  error  refused. 


L.  W.  Feagax  v.  Barton-Parker  Manufacturing  Company. 

Decided  March  21,   1906. 

1. — Appeal  from  Justice  Court — No  Bond  Eeqnlred,  When. 

When  the  judgment   in   the  Justice   Court   is  for   defendant   and   plaintiff 
appeals  to  the  County  Court,  no  appeal  bond  is  necessary. 

2. — Plea  of  Non  Est  Factum — Bnrden  of  Proof. 

Where  a  plea  of  non  est  factum  is  filed  the  burden  of  proving  the  execu- 
tion of  the  contract  sued  on  is  on  the  opposite  party. 

3. — Knle  31  of  the  Court  of  Civil  Appeals. 

Where   the  giving   or   refusal   of   charges   is   complained   of,  such   charges 
must  be  incorporated,  or  referred  to  in  the  "statements." 

4. — ^Admission  of  Evidence — No  Bill  of  Exception. 

Appellant  can  not  complain  of  the  admission  or  exclusion  of  evidence  in 
the  absence  of  a  bill  of  exception. 

Appeal  from  the  County  Court  of  Tyler.  Tried  below  before  Hon. 
W.  A.  Johnson. 

Joe  W.  Thomas,  for  appellant. — That  an  appeal  bond  should  have 
been  given  by  plaintiff  on  appeal  from  the  Justice  to  the  County  Court, 
cited:  Texas  Constitution,  art.  5,  sec.  19;  Rev.  Stats.,  arts.  1670,  1671, 
1672;  Owens  v.  Levy,  1  App.  C.  C,  sec.  409;  Bell  v.  Brown,  33  S.  W. 
Rep.,  303 ;  Texas  Trunk  Ry.  Co.  v.  Jackson,  85  Texas,  606 ;  Harris  v. 
Credille,  1  App.  C.  C,  sec.  562;  Missouri,  K.  &  T.  Rv.  v.  Mosty,  8 
Texas  Civ.  App.,  330;  Ayers  v.  Smith,  28  S.  W.  Rep.,  835. 

No  brief  for  appellee. 

NEILL,  Associate  Justice. — The  appellee  brought  this  suit  against 
appellant  in  the  Justice's  Court  for  the  sum  of  $180,  alleged  due  on  a 
written  contract  between  the  parties  for  certain  jewelry  sold  and  shipped 
by  the  former  to  the  latter,  which  appellant  refused  to  receive  upon  the 
ground  that  a  guaranty  of  profits  on  sales  of  the.  goods  to  be  made  by 
him  was  not  executed  by  appellee  and  forwarded  him  as  agreed  upon 
when  the  alleged  contract  was  made. 

The  trial  in  the  Justice  Court  resulted  in  a  judgment  in  favor  of 
the  defendant,  from  which  the  plaintiff  appealed  to  the  County  Court 
without  giving  an  appeal  bond.  A  motion  was  made  by  appellant 
(defendant  in  the  court  below)  to  dismiss  the  appeal  because  no  appeal 
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bond  was  given  by  the  plaintiff;  which,  being  overruled,  the  case  was 
tried  before  a  jury  and  the  trial  resulted  in  a  judgment  in  favor  of 
the  appellee  for  the  amount  of  its  demand. 

Opinion. — 1.  There  was  no  error  in  the  court's  refusal  to  dismiss 
the  appeal  from  the  Justice's  Court  upon  the  ground  that  no  appeal 
bond  was  given.  (Houston  &  Texas  Central  Railroad  Company  v.  The 
Red  Cross  Stock  Farm,  91  Texas,  628;  Edwards  v.  Morton,  92  Texas, 
152.) 

2.  The  plea  of  non  est  factum  cast  the  burden  of  proving  the  exe- 
cution by  appellant  of  the  contract  sued  on  upon  the  appellee.;  and  this 
is  the  clear  import  of  the  court's  charge.  It  was  for  the  jury  to  decide 
from  the  evidence  whether  this  burden  had  been  discharged.  The  credi- 
bility of  the  witnesses  and  the  weight  to  be  given  their  testimony  were 
matters  within  the  jury's  province;  and,  as  the  evidence  was  conflict- 
ing on  the  issue  of  the  execution  of  the  contract,  it  is  not  for  this  court 
to  say,  against  the  verdict,  that  the  evidence  upon  the  issue  preponder- 
ates in  favor  of  the  appellant. 

3.  The  third  and  fourth  assignments  complain  of  the  court's  re- 
fusing to  give  certain  special  charges  requested  by  appellant;  the  fifth 
of  its  giving  a  special  charge  at  appellee's  request;  and  the  sixth  and 
seventh  of  certain  portions  of  the  court's  general  charge.  Neither  the 
special  charges,  nor  the  portions  of  the  general  charges  referred  to  in 
the  assignments  are  incorporated  or  referred  to  in  the  statement  sub- 
joined to  the  proposition  under  them.  Therefore,  the  assignments 
can  not,  under  rule  thirty-one  of  this  court,  be  considered.  Nor  is 
there  such  a  statement  subjoined  to  the  proposition  under  the  ninth 
assignment  of  error  as  requires  its  consideration. 

4.  It  does  not  appear  from  the  statement  subjoined  to  the  proposi- 
tions under  the  tenth  and  twelfth  assignments  of  error  that  bills  of 
exceptions  were  taken  by  appellant  to  the  admission  in  evidence  of  the 
testimony  referred  to  in  the  assignments.  Therefore  it  does  not  seem 
that  appellant  has  any  right  to  complain  here  of  the  admission  of  such 
testimony.  Nor  does  it  appear  from  the  statement  subjoined  to  the 
proposition  under  the  fourteenth  assignment  of  error  that  any  excep- 
tion was  reserved  to  the  action  of  the  court  in  refusing  to  admit  in 
evidence  the  letter  referred  to  in  the  assignment.  The  judgment  is 
affirmed. 

Affirmed. 


Galveston,  Houston  and  San  Antonio  Railway  Company  v. 
William  Mohrmann. 

Decided  March  21,  1906. 
1. — ^Pleadinff — ^FeUow  Servant — ^Loading  Cattle. 

Petition  and  exception  thereto  considered,  and  held  that  the  conclusion 
does  not  necessarily  arise  from  the  allegations  in  the  petition  that  plaintiff  and 
defendant's  servant  were  in  the  same  ^rade  of  employment  at  the  time  the 
alleged  negligent  act  occurred.  Plaintiff,  while  clerk  and  warehouseman  of 
appellant  at  one  of  its  stations  and  in  pursuance  of  his  duties  as  such,  was 
engaged  in  preparing  the  chute  and  car  door  for  the  purpose  of  unloading 
cattle,  when  one  of  the  trainmen  proceeded  to  place  the  running  board,  which 
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connected  the  stock  pens  with  the  car  door,  and  while  so  engaged,  negligently 
dropped  the  running  board,  thereby  injuring  plaintiiT.  Held,  that  under  the 
allegations  of  the  petition,  plaintiff  was  not  engaged  in  operating  defendant's 
cars. 

8. — ^Master  not  Besponsible  for  NegUgenoe  of  Servant  In  Servioes  Beyond 

Scope  of  Employment. 

The  evidence  tended  to  show  that  the  duty  of  preparing  the  car  and  chute 
devolved  upon  plaintiff  alone,  and  that  he  himself  engaged  the  trainman  to 
assist  him;  if  this  was  the  fact,  then  defendant  would  not  be  liable  for  the 
negligence  of  the  trainman  in  performing  said  services,  whether  plaintiff  was 
guilty  of  contributory  negligence  or  not.     Failure  to  so  charge  was  error. 

Appeal  from  District  Court  of  Gonzales.  Tried  below  before  Hon. 
M.  Kennon. 

Baker,  Botts,  Parker  &  Garwood,  T.  F.  Hanvood  and  J.  S,  McEachin, 
for  appellant. — The  court  erred  in  overruling  defendant's  exceptions 
to  plaintiff's  first  amended  original  petition,  which  exceptions  were,  in 
effect,  that  the  petition  showed  that  the  injury,  if  any,  occurred  through 
the  act  of  a  fellow-servant,  and  does  not  show  negligence  on  the  part 
of  the  defendant  company.  Sayles  Bev.  Stats.,  art.  4560h ;  Gulf,  C.  & 
S.  F.  Ry.  Co.  V.  Howard,  80  S.  W.  Rep.,  229;  Galveston,  H.  &  S.  A. 
Ry.  Co.  V.  Cloyd,  78  S.  W.  Rep.,  44 ;  Cloyd  v.  Galveston,  H.  &  S.  A. 
Rv.  Co.,  84  S.  W.  Rep.,  409;  Consumers'  Cotton  Oil  Co.  v.  Jonte,  80 
S.*^  W.  Rep.,  850;  Oriental  Inv.  Co.  v.  Sline,  41  S.  W.  Rep.,  131;  Rev. 
Stats.,  art.  4560ea;  Lawrence  v.  Texas,  C.  Ry.  Co.,  61  S.  W.  Rep., 
342;  Lakey  v.  Texas  &  P.  Ry.  Co.,  75  S.  W.  Rep.,  567. 

The  court  erred  in  refusing  to  charge  the  jury  that  the  testimony 
showed  that  the  plaintiff,  William  Mohrmann,  and  Leo  Cone  were 
fellow-servants  within  the  meaning  of  our  law;  that  the  injuries  of 
plaintiff,  if  any,  occurred  through  the  acts  of  a  fellow-servant,  and  for 
those  reasons  the  jury  should  return  a  verdict  for  the  defendant  com- 
pany. Batts'  Annotated  St.,  arts.  4560f  and  4560g;  Gulf,  C.  &  S.  F. 
Rv.  Co.  V.  Howard,  80  S.  W.  Rep.,  229;  Wells,  Fargo  &  Co.  v.  Page, 
68  S.  W.  Rep.,  528 ;  Cloyd  v.  Galveston,  H.  &  S.  A.  Ry.  Co.,  84  S.  W. 
Rep.,  409;  St.  Louis,  A.  &  T.  Ry.  Co.  v.  Welch,  72  Texas,  302;  Con- 
sumers*  Cotton  Oil  Co.  v.  Jonte,  80  S.  W.  Rep.,  850;  Oriental  Inv.  Co. 
V.  Sline,  41  S.  W.  Rep.,  131. 

The  plaintiff  was  not  engaged  at  the  time  of  his  injury  in  the  opera- 
tion of  a  car,  locomotive  or  engine,  within  the  meaning  of  the  statute. 
Law^rence  v.  Texas  Central  Railway  Co.,  61  S.  W.  Rep.,  342;  Lakey 
V.  Texas  &  Pac.  Railwav  Co.,  75  S.  W.  Rep.,  566;  Gulf,  C.  &  S.  F. 
Ry.  Co.  V.  Howard,  80  S.  W.  Rep.,  229. 

The  court  committed  error  on  the  trial  of  said  cause  in  refusing  to 
give  special  instruction  No.  2  requested  by  defendant,  which,  in  sub- 
stance, submits  to  the  jury,  to  be  found  as  a  matter  of  fact,  whether  or 
not  under  the  testimony  the  plaintiff  and  the  two  brakemen,  A.  C.  Mc- 
Cown  and  Leo  Cone,  were,  at  the  time  they  were  placing  the  running- 
board  and  unloading  the  cattle,  performing  duties  in  the  same  grade  of 
employment  and  acting  together  under  circumstances  which,  if  true, 
would  constitute  them  fellow-servants.  Wells,  Fargo  &  Co.  v.  Page,  68 
S.  W.  Rep.,  628;  Texas  &  Pac.  Rv.  Co.  v.  Scott,  64  Texas,  651;  Gresham 
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V.  Chambers,  80  Texas,  550;  McGown  v.  International  &  Q.  N.  R.  R. 
Co.,  85  Texas,  293;  Cloyd  v.  Galveston,  H.  &  S.  A.  Ry.  Co.,  84  S. 
W.  Rep.,  409. 

It  was  incumbent  upon  the  plaintiff  to  prove  by  a  preponderance  of 
the  evidence  that  the  brakeman  Cone,  in  attempting  to  place  the  run- 
ning-board, was  acting  within  the  scope  of  his  duties  as  a  brakeman 
International  &  G.  N.  Ry.  Co.  v.  Anderson,  82  Texas,  520;  Texas  & 
N.  O.  R.  R.  V.  Skinner,  4  Texas  Civ.  App.,  G63. 

Where  a  servant  in  one  department  of  a  railroad  company  goes  vol- 
untarily to  the  assistance  of  a  servant  in  another  and  different  depart- 
ment; and,  as  an  accommodation,  renders  him  assistance  which  could 
not  be  required  of  him  under  the  contract  of  employment,  he  is  a  volun- 
teer, and  the  employer  is  not  liable  for  an  injury  occasioned  by  his 
negligence  in  rendering  such  assistance.  Bonner,  Receiver,  v.  Bryant, 
1  Texas  Civ.  App.,  271;  Bonner,  Receiver,  v.  Bryant,  79  Texas,  540; 
Southern  Ry.  v.  Guyton,  25  Sou.  Rep.,  34  (Ala.) ;' Texas  &  X.  0.  R.  R. 
v.  Skinner,  4  Texas  Civ.  App.,  663;  3  Baxter,  426  (59  Tenn.). 

The  court  erred  in  its  charge  to  the  jury,  in  this,  to  wit :  that  para- 
graph 7  is  onerous  and  misleading,  and  requires  the  jury,  in  order  to 
find  for  defendant,  not  only  to  find  that  the  plaintiff,  in  performing 
his  duties  in  preparing  the  car  and  chute  for  unloading  the  cattle,  ob- 
tained the  aid  and  assistance  of  the  brakeman  Cone,  who  was  not  em- 
ployed by  the  defendant,  to  perform  the  duties  of  preparing  the  car  and 
chute  for  the  unloading  of  the  cattle,  and  who  was  not  accustomed  to 
do  so,  but  also  requires  them  to  find  that  plaintiff  stood  in  the  way  of 
the  running-board,  and  negligently  failed  to  exercise  due  care  in  the 
placing  of  the  running-board;  whereas,  in  law  and  in  fact,  the  defend- 
ant would  be  entitled  to  a  verdict  if  the  jury  found  either  that  plaintiff, 
in  performing  his  said  duties,  obtained  the  assistance  of  Cone,  who  was 
not  employed  to  perform  these  duties,  and  who  was  not  accustomed  to 
do  so,  or  that  plaintiff  stood  in  the  way  of  the  running-board  and  neg- 
ligently failed  to  exercise  due  care.  International  &  G.  N.  R.  R.  Co. 
V.  Anderson,  82  Texas,  520;  Branch  v.  International  &  G.  N.  R.  R. 
Co.,  92  Texas,  292;  Galaviz  v.  International  &  G.  N.  R.  R.  Co.,  15 
Texas  Civil  App.,  62;  St.  I^uis  S.  W.  Rv.  Co.  v.  Mayfield,  79  S.  W. 
Rep.,  365 ;  International  &  G.  N.  R.  R.  Co.  v.  Neff,  87  Texas,  307 ; 
Galveston,  H.  &  S.  A.  Rv.  Co.  v.  Pendleton,  70  S.  W.  Rep.,  996;  Texas 
&  P.  Ry.  Co.  V.  Lester,  75  Texas,  60 ;  Davis  v.  Missouri,  K.  &  T.  Ry., 
17  Texas  Civ.  App.,  199 ;  San  Antonio  &  A.  P.  Rv.  v.  Bennett,  76  Texas, 
155 ;  Newcomb  v.  New  York  Central  &  H.  R.  Rv.  Co.,  81  S.  AV.  Rep., 
1079. 

J.  W.  Rainbolt,  Terrell,  Hopkins  <£•  Terrell,  for  appellee. — As  against 
the  first  assignment  of  error:  Gulf,  C.  &  S.  F.  Rv.  Co.  v.  Elmore,  79 
S.  W.  Rep.,  891. 

As  against  the  second  assignment  of  error:  Sayles  Rev.  Stats.,  art. 
4560f ;  Texas  &  P.  Rv.  Co.  v.  Webb,  72  S.  W.  Rep\,  1044;  Sayles  Rev. 
Stats.,  art.  4560h ;  International  &  G.  X.  Ry.  Co.  v.  Still,  88  S.  W.  Rep., 
257;  International  &  G.  N.  Rv.  Co.  v.  Anderson,  82  Texas,  520;  Mas- 
terson  v.  Galveston,  H.  &  S.  A.  Ry.  Co.,  42  S.  W.  Rep.,  1002;  Gulf, 
C.  &  S.  P.  Ry.  Co.  V.  James,  73  Texas,  22. 
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NEILL,  Associate  Justice. — This  appeal  is  from  a  judgment  in 
favor  of  the  appellee  for  $5,000  damages  for  personal  injuries  alleged 
to  have  been  inflicted  by  the  negligence  of  appellant.  The  plaintiff  al- 
leged as  his  cause  of  action  that  on  August  20,  1904,  and  prior  thereto, 
he  was  in  the  employ  of  the  defendant  as  a  clerk  and  warehouseman 
at  its  station  in  Gonzales;  that  on  said  date  cattle  had  been  transported 
by  defendant  over  its  road  to  that  station  and  it  became  his  duty  in 
pursuance  of  his  employment  to  go  to  defendant's  stockpens  where  the 
cattle  were  to  be  unloaded  and  prepare  the  chute  and  car  door  for  the 
purpose  of  unloading  the  cattle;  that  while  in  the  discharge  of  this 
duty  he  was  near  the  chute  of  the  pens  and  the  car  of  cattle,  where  it 
was  his  duty  to  be,  in  view  of  defendant's  servants  and  agents  who  knew 
his  position,  one  of  defendant's  servants,  while  furthering  its  interest, 
proceeded  to  place  the  running-board,  which  connected  the  stock  pens 
with  the  door  of  the  cattle  car,  and  while  so  engaged,  negligently  drop- 
ped the  running-board  causing  it  to  hit  the  side  of  the  door  within 
the  car,  which  caused  the  board  to  fall  and  strike  plaintiff's  foot  and 
leg,  thereby  injuring  him.  It  was  further  alleged  that  there  were  two 
cars  of  stock  to  be  unloaded  at  that  time  and  place,  which,  in  order  to 
do  properly,  required  each  car  to  be  placed  at  the  chute  of  the  stock 
pens  so  that  the  running-board  could  be  properly  placed  to  connect  the 
car  door  with  the  chute;  that  only  one  car  could  be  placed  opposite  the 
chute  at  a  time,  and  that  after  placing  and  unloading  the  first  car,  then 
it  was  necessary,  in  order  to  place  the  second  one,  for  the  engine  and 
train  crew  to  render  assistance,  and  that  in  so  placing  the  cars  for  un- 
loading, such  employes,  including  Cone,  who  let  the  board  fall  on  plain- 
tiff's foot,  were  furthering  the  interest  of  defendant  when  plaintiff  was 
injured. 

The  defendant  specially  excepted  to  plaintiff's  petition  upon  the  ground 
that  it  appears  from  its  allegations  plaintiff  was  injured  by  the  act  of  a 
fellow-servant,  for  which  defendant  is  not  liable.  Defendant  also  an- 
swered that  Cone  was,  while  en^jaged  in  the  work  from  which  the  alleged 
injury  was  caused,  plaintiff's  fellow-servant.  The  answer  also  contains  a 
general  denial,  and  pleas  of  contributory  negligence  and  assumed  risk. 

Opinion. — The  first  assignment  of  error  complains  of  the  action  of 
the  court  in  overruling  defendant's  special  exception  to  the  petition.  Un- 
der this  assignment  two  propositions  are  presented,  which  are  as  follows : 

**1.  All  persons  who  are  engaged  in  the  common  service  of  a  rail- 
way company,  and  who,  while  so  employed,  are  in  the  same  grade  of 
employment,  and  are  doing  the  same  character  of  work  or  service,  and 
are  working  together  at  the  same  time  and  place,  and  at  the  same  piece 
of  work  and  to  a  common  purpose,  are  fellow-servants  with  each  other." 

"2.  A  railway  company  is  not  liable  in  damages  to  an  employe  sus- 
tained by  reason  of  the  negligence  of  a  fellow-servant,  unless  such  dam- 
age or  injury  was  sustained  while  engaged  in  the  work  of  operating  the 
cars,  locomotives  or  trains  of  such  railway  company.'* 

It  will  be  observed  that  the  first  proposition  is  premised  upon  the 
hypothesis  that  it  appears  from  the  face  of  the  petition  that  plaintiff 
and  defendant's  employe,  Cone,  were  in  the  same  grade  of  employment 
when  ihe  alleged  negligent  act  occurred  which  caused  the  former's  in- 
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jury.  We  are  inclined  to  think  that  such  hypothesis  does  not  neces- 
sarily arise  from  the  allegations  in  the  petition.  It  appears  to  us  that 
the  petition  presents  as  a  question  of  fact  whether  plaintiff  and  Cone 
were  in  the  same  grade  of  employlnent  when  the  accident  occurred.  This 
question  of  fact  is  presented  for  our  consideration  under  another  as- 
signment. If  the  hypothesis  upon  which  the  first  proposition  is  based 
were  correct  we  should  without  hesitation  sustain  the  assignment;  for 
it  is  apparent  from  the  allegations  in  the  petition  that  the  damages 
sought  to  be  recovered  were  not  sustained  by  plaintiff  while  engaged 
in  the  work  of  operating  the  cars,  locomotive  or  trains  of  the  defendant. 
(Sayles  Civ.  Stats.,  art.  4560f ;  Lakey  v.  Texas  &  P.  Ey.  Co.,  75  S.  W. 
Rep.,  567;  Lawrence  v.  Texas  Cent.  Ry.  Co.,  61  S.  W.  Rep.,  343.) 
While  it  would  seem  from  the  authorities  that  Cone  and  the  other  train- 
men, in  placing  the  car  opposite  the  chute  for  the  purpose  of  unloading 
and  even  in  placing  the  gang-plank  preparatory  to  unloading  the  car, 
were  engaged  in  the  work  in  operating  the  train  or  cars  (Texas  &  P. 
Ry.  V.  Webb,  72  S.  W.  Rep.,  1045;  Seery  v.  Galveston,  C.  &  S.  F.  Ry., 
77  S.  W.  Rep.,  951 ;  Houston  &  T.  C.  Ry.  Co.  v.  Jennings,  81  S.  W. 
Rep.,  822),  within  the  meaning  of  the  statute  referred  to,  yet  it  appears 
from  the  allegations  of  plaintiff  that  the  work  he  was  performing  in 
the  discharge  of  his  duty  as  clerk  or  warehouseman  was  simply  prepar- 
ing the  chute  and  car  door  for  the  purpose  of  unloading  the  cattle  and 
that  he  had  nothing  to  do  with  operating  the  train,  or  if  he  did,  it  was 
as  a  mere  volunteer  and  not  in  the  performance  of  the  duty  of  his  em- 
ployment. 

The  second  assignment  of  error  complains  that  the  court  erred  in 
refusing  to  instruct  the  jury  at  defendants  request  that  the  evidence 
shows  that  at  the  time  the  injury  is  alleged  to  have  occurred  plaintiff 
and  Leo  Cone  were  fellow-servants  within  the  meaning  of  our  law,  and 
his  injuries  occurred  through  the  acts  of  a  fellow-servant,  and  the  de- 
fendant is  in  no  wise  responsible  or  liable  therefor,  and  therefore,  to 
return  a  verdict  for  the  defendant.  Unless  the  undisputed  evidence  es- 
tablishes beyond  question  all  the  facts  essential  to  constitute  the  relation 
of  fellow-servant  between  plaintiff  and  Cone  at  the  time  of  the  accident, 
and  excludes  such  facts  as  would  destroy  the  existence  of  such  relation, 
the  charge  was  properly  refused. 

"All  persons  who  are  engaged  in  the  common  service  of  ...  a 
corporation  controlling  or  operating  a  railroad,  .  .  .  and  who,  while 
so  employed,  are  in  the  same  grade  of  employment  and  are  doing  the 
same  character  of  work  or  service  and  are  working  together  at  the  same 
time  and  place  and  at  the  same  piece  of  work  and  to  a  common  purpose, 
are  fellow  servants  of  each  other.  Employes  who  do  not  come  within  the 
provisions  of  this  article  shall  not  be  considered  fellow  servants.*'  (SayW 
Stats.,  art.  4560h.)  It  is  apparent  from  the  undisputed  evidence  that 
neither  Cone  nor  plaintiff  was  a  vice-principal  as  to  the  other ;  for  neither 
was  entrusted  by  the  defendant  with  the  authority  of  superintendence, 
control  or  command  over  the  other,  nor  with  authority  to  direct  the  other 
in  the  performance  of  any  duty.  The  undisputed  evidence  shows  that 
they  were  working  together  at  the  same  time  and  place  and  at  the  same 
piece  of  work  to  the  common  purpose  of  unloading  the  cattle  car.  But 
it  is  not  clear  to  our  minds  from  the  evidence  t£at  they  were  in  the 
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*'8ame  grade  of  employment"  and  "doing  the  same  character  of  work." 
within  the  contemplation  of  the  statute  quoted.  As  to  whether  these 
essential  requisites  to  their  being  fellow  servants  were  proven,  were, 
under  the  state  of  the  evidence  exhibited  by  the  record,  in  our  opinion 
questions  of  fact  for  the  determination  of  the  jury. 

These  questions,  however,  should  in  view  of  the  evidence,  have  been 
submitted  in  the  manner  requested  by  defendant  in  special  charge  No. 
2,  which  is  in  substance,  that  if  the  duty  of  plaintiff  as  warehouseman 
was  to  prepare  the  chute,  place  the  running-board  and  unload  the  cattle, 
and  if,  as  brakeman,  the  same  duty,  in  addition  to  other  duties,  rested 
upon  Cone;  and  if,  after  the  cattle  cars  were  placed  at  the  stock  pens. 
Cone,  in  the  performance  of  his  duty,  undertook  to  fix  the  chute  and 
place  the  running-board  preparatory  to  unloading  the  cattle,  and  if  while 
performing  such  duty  plaintiff  was  injured  in  the  manner  alleged  by 
his  negligence  such  injury  was  from  an  act  of  a  fellow  servant  and, 
therefore,  to  find  for  the  defendant.  (Clovd  v.  Galveston,  H.  &  S.  A. 
Ry.  Co.,  84  S.  W.  Rep.,  409;  Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Cloyd, 
78  S.  W.  Rep.,  44.)  By  the  charge  requested  defendant  sought  to  have 
presented  aflBrmatively  a  material  defensive  issue  raised  by  its  pleadings, 
and  which  the  evidence  tended  to  support.  As  it  was  not  presented  in 
this  manner  by  the  main  charge,  it  was  error  to  refuse  the  one  requested. 
(Gresham  v.  Chambers,  80  Texas,  550;  McGown  v.  International  &  G. 
N.  Ry.,  85  Texas,  293.) 

The  seventh  paragraph  of  the  court's  charge  which  is  as  follows :  "If 
you  find  from  the  evidence  that  the  plaintiff,  in  performing  his  duties  in 
preparing  the  car  and  the  chute  for  unloading  the  cattle,  obtained  the 
aid  and  assistance  of  Cone,  who  was  not  employed  by  defendant  to  per- 
form the  services  and  who  was  not  accustomed  to  do  so,  and  stood  in 
the  way  of  the  running-board,  and  failed  to  exercise  due  care  in  the 
placing  of  the  board,  and  that  this  was  negligence  on  the  part  of  the 
plaintiff,  which  contributed  to  his  injuries,  if  any  he  received,  you  will 
find  for  the  defendant.  Contributory  negligence  must  be  established  by 
a  preponderance  of  the  evidence,"  is  complained  of  as  error. 

There  was  evidence  strongly  tending  to  show  that  it  was  no  part  of 
Cone's  duty  of  employment  to  prepare  the  car  and  chute  for  unloading 
the  cattle,  but  that  such  duty  devolved  upon  plaintiff  alone,  and  that 
he  himself  engaged  Cone  to  assist  him  in  its  performance.  If  the  jury 
foimd  from  the  evidence  such  to  be  the  facts,  then,  however  negligent 
Cone  may  have  been  in  performing  services  which  were  beyond  the  scope 
of  his  employment  or  duty  to  the  company,  the  defendant  would  not  be 
liable  for  the  consequences  of  his  negligence,  whether  plaintiff  was  guilty 
of  contributory  negligence  or  not.  Therefore,  it  was  affirmative  error  in 
that  part  of  the  charge  complained  of  to  require  the  jury  to  find  the 
plaintiff  guilty  of  contributory  negligence  before  they  could  find  for  the 
defendant. 

We  need  not  discuss  the  remaining  assignments,  which  complain  of  the 
insufficiency  of  the  evidence  to  support  the  verdict. 

For  the  errors  indicated,  the  judgment  is  reversed  and  the  cause  re- 
manded. 

Reversed  and  remanded. 

Writ  of  error  refused. 
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Galveston,  Hakkisburg  &  San  Antonio  Railway  Company  v. 
George  Washixgton. 

Decided  March  24,   1906. 

1. — ^Improper  Argument — ^New  Trial. 

In  a  personal  injury  suit  against  a  railroad  company,  counsel  for  plain- 
tiff in  his  closing  speech  to  the  juiy,  without  anything  in  the  record  to  justify 
such  language,  denounced  the  defendant  as  an  octopus,  and  it  and  its  wit- 
nesses as  frauds  and  fakes,  and  charged  a  sworn  officer  of  the  law  with  acting 
as  the  agent  of  the  defendant,  and  expressed  the  belief  that  one  of  defendant's 
witnesses  was  an  ungodly  liar.  Because  the  evidence  was  conflicting,  and 
because  it  is  probable  that  such  inflanimatoiy  and  vituperative  language  was 
prejudicial  to  defendant,  a  new*  trial  should  have  been  granted. 

2. — Same — Absence  of  Exception  to  Argument. 

Counsel  will  not  be  required  to  except  at  the  time  to  an  improper  argu- 
ment by  opposing  counsel,  nor  to  request  a  charge  instructing  the  jury  to 
disregard  the  same,  when  the  presiding  judge  had  repeatedly  stated  to  the 
attorneys  that  he  would  not  sustain  an  objection  to  improper  arguments  to 
juries  in  his  court,  nor  instruct  the  jury  to  disregard  them,  and  an  assignment 
of  error  predicated  upon  such  ailment  will  be  considered  on  appeal. 

3. — Case  Approved. 

Houston  &  T.  C.  Ry.  Co.  v.  Rehm,  11  Texas  Ct.  Rep.,  41,  approved,  but 
held  not  applicable  to  this  case. 

Appeal  from  the  District  Court  of  Wharton  County.  Tried  below 
before  Hon.  Wells  Thompson. 

Baker,  Botts,  Parker  &  Garwood,  W.  S.  Brooks,  0.  0.  Kelly  and  C,  L. 
i'arter,  for  appellant. — It  was  error  for  the  court  to  refuse  to  grant  a 
motion  for  a  new  trial  where  counsel  for  the  plaintiff,  in  his  concluding 
argument  to  the  jury,  goes  outside  of  the  record  of  the  case,  and  abuses 
and  villifies  the  witnesses  of  the  defendant,  and  refers  to  the  defendant 
as  an  "octopus^'  and  a  "vampire,*^  and  its  claim  agents  as  "tentacles"  and 
"detectives,"  and  makes  an  argument  unsupported  by  the  evidence,  of  an 
inflammatory  nature,  denunciatory  in  character,  where  said  remarks  are 
not  rebuked  by  the  court  at  the  time,  and  where  the  court  does  not  charge 
the  jury  to  disregard  same,  such  remarks  and  arguments  being  prejudicial 
to  the  rights  of  the  defendant,  and  calculated  to  arouse  a  feeling  of 
])as8ion  and  prejudice  in  the  minds  of  the  jury  against  the  defendant. 
Houston  &  T.  C.  Ey.  v.  Rehm,  11  Texas  Ct.  Eep.,  42;  Chicago,  R.  I.  & 
T.  Ry.  V.  Musick,  8  Texas  Ct.  Rep.,  264;  Chicago,  R.  I.  &  T.  Ry.  v. 
Langston,  92  Texas,  709;  Hunstock  v.  Roberts,  65  S.  W.  Rep.,  677; 
Ft.  Worth  &  D.  C.  Rv.  v.  Burton,  60  S.  W.  Rep.,  317;  Garrity  v.  Rankin, 
55  S.  W.  Rep.,  368 ;  Missouri,  K.  &  T.  Rv.  v.  Woods,  25  S.  W.  Rep.,  742 ; 
Gulf,  C.  &  S.  F.  Ry.  v.  Scott,  26  S.  W.  Rep.,  999 ;  Wichita  V.  M.  &  Ele- 
vator Co.  V.  Hobbs,  23  S.  W.  Rep.,  923 ;  Gulf,  C.  &  S.  P.  Ry.  v.  Butcher, 
83  Texas,  314;  Dillingham  v.  Scales,  78  Texas,  206;  Moss  v.  Sanger, 
75  Texas,  322 ;  Galveston,  H.  &  H.  Rv.  v.  Cooper,  70  Texas,  69 ;  Gulf, 
C.  &  S.  F.  Rv.  V.  Duval,  35  S.  W.  Rep.,  699 ;  Texas  &  St.  L.  Rv.  v. 
Jarrell,  60  Texas,  270;  Texas  &  Pac.  Ry.  v.  Gracia,  62  Texas,  289; 
Texas  &  Pac.  Ry.  v.  Rea,  65  S.  W.  Rep.,  1116;  Missouri,  K.  &  T.  Ry. 
v.  Huggins,  61  S.  W.  Rep.,  977. 
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Jacob  C,  Baldwin,  0.  T.  Holt,  fi.  M.  Broivn,  J,  V.  Meek  and  W,  L. 
Hall,  for  appellees. — Inasmuch  as  the  appellant  failed  to  except  to  the 
remarks  of  the  appellee's  counsel  at  the  time  they  were  made,  and  failed 
to  ask  the  trial  court  to  charge  the  jury  to  disregard  the  improper  re- 
marks, if  sucli  they  were,  the  appellant  is  now  estopped  from  assigning 
such  alleged  misconduct  of  appellee's  counsel  as  error,  and  such  assign- 
ment of  error  can  not  now  be  considered  by  this  court.  Tyler  Chair 
Works  V.  St.  Louis  &  S.  W.  R  R.  Co.,  55  S.  W.  Rep.,  354;  Gulf,  C.  & 
S.  P.  Ry.  Co.  V.  Brown,  40  S.  W.  Rep.,  613;  Jones  v.  Smith,  21  Texas 
Civ.  App.,  440 ;  Moore  v.  Moore,  73  Texas,  393 ;  Sinclair  v.  Stanley,  69 
Texas,  724 ;  Moore  v.  Rogers,  84  Texas,  2 ;  Gulf,  C.  &  S.  F.  Ry.  Co.  v. 
Greenlee,  70  Texas,  562 ;  Texas  &  Pac.  Rv.  Co.  v.  Garcia,  62  Texas,  289 ; 
Radford  v.  Lyon,  65  Texas,  472 ;  Western  U.  Tel.  Co.  v.  Perry,  95  Texas, 
645;  same  case,  30  Texas  Civ.  App.,  245 ;  Bonner  v.  Glen,  79  Texas,  531 ; 
.Missouri,  K.  &  T.  Ry.  Co.  v.  Pollin,  29  Texas  Civ.  App.,  516;  Illinois 
Cent.  Ry.  Co.  v.  Cole,  165  111.,  339;  West  Chicago  Street  Rv.  Co.  v. 
Annis,  165  111.,  478;  Chicago,  St.  L.  Ry.  Co.  v.  Gillow,  166  111.,  445; 
Xorth  Chicago  R.  R.  Co.  v.  Shreve,  171  111.,  441;  Houk  v.  Branson, 
IT  Ind.  App.,  119,  45  N.  E.  Rep.,  78;  Welsh  v.  Brown,  8  Ind.  App., 
421,  35  N.  E.  Rep.,  921;  Enc.  of  PI.  &  Prac,  vol.  2,  pp.  751  to  757, 
and  authorities  there  cited. 

PLEASANTS,  Associate  Justice. — George  Washington  as  next 
friend  of  his  minor  son,  James  Washington,  brought  this  suit  to  recover 
damages  for  personal  injuries  caused  said  minor  by  the  alleged  negligence 
of  appellant. 

James  Washington  was  on  the  25th  day  of  March,  1896,  run  over  by 
a  train  on  defendant's  railway  in  the  city  of  Houston,  and  his  feet 
and  legs  were  so  injured  as  to  require  the  amputation  of  both  legs  below 
the  knee. 

The  petition  alleges  that  while  crossing  the  public  street  in  the  city  of 
Houston  the  said  James  Washington  stepped  upon  a  rotten  plank  which 
the  defendant  had  placed  in  said  street  in  constructing  a  crossing  over 
its  railroad,  and  that  his  foot  broke  through  and  became  fastened  in  the 
hole  thus  made  in  said  plank,  and  while  so  fastened  and  held  upon  the 
track  he  was  run  over  by  a  rapidly  moving  train  which  was  being  operated 
by  defendant's  employes. 

The  negligence  charged  was  the  failure  to  keep  the  crossing  in  repair, 
the  failure  of  defendant's  employes  operating  said  train  to  keep  a  proper 
lookout  for  persons  on  the  track,  and  to  observe  the  ordinances  of  the 
city  regulating  the  rate  of  speed  at  which  trains  should  be  operated  within 
the  city  and  requiring  the  bell  of  the  engine  to  be  rung  while  the  train 
was  in  operation. 

The  defendant  answered  by  general  exception  and  general  denial  and 
by  special  pleas  in  which  contributory  negligence  was  charged  against  the 
said  James  Washington  because  of  his  failure  to  look  and  listen  before 
going  upon  the  track  and  in  stepping  upon  the  track  in  front  of  tlie 
approaching  train. 

It  is  further  averred  that  said  James  Washington  at  the  time  he  was 
injured  was  a  trespasser  upon  defendant's  track,  and  was  attempting 
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to  catch  hold  of  and  get  \fpon  one  of  defendant's  moving  cars  for  the 
purpose  of  riding  thereon  without  the  consent  of  the  defendant. 

Plaintiff's  evidence  as  to  the  circumstances  under  which  the  accident 
occurred  was  as  follows:  James  Washington  was  run  over  by  one  of 
defendant's  trains  at  the  intersection  of  Colorado  and  Winter  Streets 
in  the  city  of  Houston.  The  track  of  defendant's  railway  is  along  Winter 
Street.  Colorado  Street  crosses  Winter  Street  at  right  angles.  The  boy 
who  was  about  ten  years  old  at  the  time  of  his  injury,  lived  on  the  south 
side  of  Winter  Street,  five  blocks  east  of  the  place  of  the  accident,  and 
about  20  feet  from  the  railway  track.  At  the  time  the  accident  occurred 
he  was  going  home  from  a  church  service  which  he  had  attended  at  a 
church  situated  two  blocks  south  and  one-half  block  east  of  the  place  of 
the  accident.  His  testimony  as  to  the  circumstances  attending  his 
injury  is  as  follows: 

"I  was  on  the  southwest  side  of  the  intersection  of  Winter  and  Colo- 
rado Streets,  intending  to  cross  from  the  southwest  side  to  the  northeast 
side,  diagonally.  I  was  walking  up,  and  when  I  got  to  the  comer  I 
looked  up  a  little  ways,  andl  was  bound  to  look  in  front  of  me.  I  never 
saw  any  train,  and  I  did  not  hear  any  train.  I  walked  like  any  one  else 
would.  I  stepped  on  the  track;  I  just  walked  on  catty-comered.  I 
stepped  on  a  plank.  They  got  planks  inside  the  track.  I  was  walking 
along  not  thinking  about  anything,  and  stepped  in  a  hole,  and  my  foot 
got  caught  between  the  rail  and  a  plank.  I  did  not  think  it  was  caught 
hard.  I  commenced  pulling  it,  and  kept  on  pulling  it.  It  was  my  right 
foot.  I  saw  it  was  kind  of  hard.  I  looked  behind  me  and  saw  a  train 
coming.  It  was  a  block  and  a  half  from  me.  I  kept  on  pulling  my  foot, 
and  the  train  kept  coming.  I  never  heard  any  bell  or  any  whistle.  After 
the  train  got  close  to  me,  and  I  saw  it  would  not  stop,  I  fell  back  away 
from  the  track.  My  right  foot  was  caught.  I  couldn't  get  it  out.  The 
train  kept  on  coming  and  then  ran  over  me.  They  ran  over  both  my  feet 
and  they  were  mashed  so  bad  the  doctors  had  to  cut  them  off.  The  left 
leg  was  split,  and  the  foot  was  out  after  the  train  passed.  The  train  did 
not  stop;  it  kept  on  going.  My  right  foot  was  mashed  all  around  the 
foot,  and  my  left  foot  was  mashed  and  my  left  leg  split  up  to  the  calf. 
I  had  on  shoes  at  the  time.  After  the  engine  and  everything  had  passed, 
a  fellow  by  the  name  of  Alfred  Nelson  came  out  and  grabbed  me,  and 
asked  me  what  had  happened,  and  I  told  him  I  had  my  feet  mashed. 
He  lifted  me  up,  and  another  man  by  the  name  of  Will  Underwood 
ran  out,  and  when  he  ran  out  Nelson  sent  him  after  a  quilt.  I  never 
spoke  to  Underwood,  and  he  did  not  talk  to  me.  They  got  a  quiIt,  and 
put  me  on  it  and  carried  me  to  Mr.  Ed.  Hubert's  store,  right  on  the 
comer  of  Colorado  and  Winter  Streets.    That  is  the  comer  I  was  injured 

on The  evening  I  was  injured  I  had  been  to  the  church  and 

came  along  Edwards  Street  4;o  Colorado  Street,  and  then  up  to  Winter 
Street." 

He  further  testified  that  he  did  not  know  what  kind  of  engine  hit  him. 
Did  not  know  what  kind  of  train.  It  was  pulling  box  cars.  Did  not 
know  whether  it  was  a  switch  engine  that  hit  him  or  not ;  that  the  train 
that  ran  over  him  was  running  faster  than  he  ever  saw  them  running 
past  his  house ;  that  it  was  running  about  twenty-five  or  thirty-five  miles 
an  hour.    Colorado  Street  had  plank  walks  rimning  from  the  sidewalk 
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up  the  track.  The  walks  were  laid  this  way  (indicating  the  direction  at 
right  angles  to  the  track) .  The  planks  inside  the  track  were  laid  running 
the  same  way  as  the  track;  that  the  planks  inside  were  parallel  with 
the  track ;  that  at  the  time  he  got  his  foot  fastened  in  there  the  planks 
were  rotten ;  that  he  broke  part  of  the  plank  off ;  that  it  was  rotten  and 
broke  off;  that  he  fell  on  the  south  side  of  the  track;  that  the  engine 
was  the  first  thing  that  hit  him  when  he  was  struck;  that  it  was  the 
engine  which  mashed  oflE  his  feet ;  that  he  did  not  fall  and  get  his  feet 
under  the  last  car  of  the  train ;  that  he  was  not  jumping  on  or  catching 
hold  of  the  cars;  that  when  he  got  to  the  track  the  engine  had  not  got 
to  him. 

"I  did  testify  (in  May,  1902)  that  N"o.  763  (switch  engine)  was  en- 
gaged in  it,  and  that  the  numbers  ran  up  as  high  as  767.  I  did  testify 
that  engine  764  was  engaged  in  it  (switching)  then.  I  did  testify  to 
that.  That  is  true.  It  is  correct.  I  do  recollect  that  at  that  time  they 
were  using  engines  running  from  760  to  767,  and  that  they  were  using 
engines  763  and  764.  I  Imew  the  numbers  from  seeing  them  pass  my 
house.  When  an  engine  passed  by  there  was  always  a  big  number  on  the 
side  of  the  engine.  I  knew  the  numbers  of  the  engines  they  used  in 
switching.'* 

Lucy  Williams  testified  for  plaintiff,  in  substance,  as  follows:  That 
she  and  her  mother,  Sarah  Nelson,  were  on  Winter  Street  about  a  block 
and  a  half  from  Jimmy  Washington,  and  saw  him  going  to  the  track 
on  Colorado  Street;  that  she  saw  a  train  coming,  but  did  not  pay  any 
attention.  "As  the  train  approached,  he  left  the  track  to  get  out  of  the 
way,  and  we  looked  and  the  boy  was  stooping  down.  After  the  train 
passed  him,  I  saw  him  fall,  but  I  did  not  know  whether  the  train  knocked 
him  do\^Ti  or  not,  on  account  of  the  smoke  that  come  down  over  him,  and 
after  the  train  all  had  passed  there,  we  saw  he  was  hurt.'* 

She  further  testified  that  she  did  not  know  whether  or  not  the  boy  was 
trying  to  get  on  the  train  at  the  time  he  fell,  and  that  the  train  by  which 
he  was  injured  was  drawn  by  a  switch  engine. 

Sarah  Nelson  testified  for  plaintiff  that  she  saw  James  Washington 
coming  up  Colorado  Street  towards  Winter  Street,  and  run  on  the  track ; 
that  a  train  was  then  coming  from  the  west  pretty  fast,  but  she  did  not 
notice  whether  or  not  the  boy  got  off  the  track. 

Mrs.  Walker  testified  for  plaintiff  that  on  the  evening  the  boy  was 
injured  she  was  driving  north  on  Houston  Avenue,  which  avenue  crosses 
Winter  Street  two  blocks  east  of  Colorado  Street,  and  hearing  a  tra»rf 
approaching  she  stopped  when  she  reached  Winter  Street  to  see  from 
which  direction  the  train  was  coming,  and  looked  up  to  Colorado  Street ; 
that  she  saw  the  boy  on  the  track,  and  the  train  was  coming  very  fast ; 
that  she  watched  him  and  saw  the  train  strike  him  and  he  fell  over; 
that  her  horse  got  nervous  and  she  turned  around  and  did  not  wait  to 
see  any  more ;  that  after  the  train  passed  she  crossed  the  track  and  met  a 
crowd  coming  on  that  side;  that  the  boy  was  on  the  south  side  of  the 
track  when  he  fell ;  that  he  was  about  two  blocks  west  of  where  she  was ; 
that  the  train  was  coming  from  the  west  towards  her  very  rapidly. 

The  following  evidence  was  introduced  in  behalf  of  defendant:  John 
Dixon,  defendant's  yard  foreman,  testified  that  the  only  trains  drawn 
by  switch  engines  which  passed  the  place  of  the  accident  on  the  evening 
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it  occurred  were  drawn  by  engines  numbers  763  and  764.    Engine  number 

763,  with  a  train  of  cars  passed  about  5:45  p.  m.,  and  engine  number 
764  about  5 :50  p.  m.  The  engineer,  the  fireman,  the  foreman  and  three 
others,  members  of  the  crew  operating  the  train  drawn  by  engine  number 

764,  all  testified  that  no  one  was  on  the  track  when  their  train  parsed 
the  place  at  which  James  Washington  was  injured ;  none  of  these  wit- 
nesses saw  the  boy  at  any  time  and  if  he  was  injured  by  their  train  they 
knew  nothing  of  it.  The  engineer  and  fireman  both  testified  that  they 
were  keeping  a  lookout  ahead  of  their  train  and  there  was  nothing  to 
prevent  them  from  seeing  the  boy  if  he  had  been  on  the  track.  The  fore- 
man testified  that  the  engine  was  backing  and  that  he  was  on  the  end  of 
the  engine  tank  looking  out  for  any  one  who  might  be  on  the  track  and 
that  the  boy  could  not  have  been  on  the  track  without  his  seeing  him. 

The  engineer  and  two  of  the  crew  operating  the  train  which  was  drawn 
by  engine  number  763  all  testified  that  they  did  not  see  James  Washing- 
ton on  the  evening  he  was  injured,  and  that  he  was  not  run  over  by  their 
engine  to  their  knowledge.  They  further  testified  that  they  were  keep- 
ing a  proper  lookout  and  that  the  boy  could  not  have  been  on  the  track 
as  stated  by  him  without  their  seeing  him. 

Of  the  remaining  two  members  of  this  crew,  Berry,  the  foreman,  is 
dead,  and  the  present  whereabouts  of  Miller,  the  fireman,  is  not  known. 

E..  T.  Hubert  testified  that  at  the  time  of  the  accident  he  lived  on  the 
corner  of  Winter  and  Colorado  Streets,  and  was  familiar  with  the  place 
of  the  accident,  having  kept  a  store  and  lived  there  for  several  years. 
He  was  in  his  store  at  the  time  of  the  accident  and  did  not  see  the  oc- 
currence, but  saw  the  boy  immediately  after  he  was  injured  and  saw  the 
train  that  injured  him.  It  was  a  switching  train  composed  of  a  switch 
engine  and  fifteen  or  twenty  cars  and  was  going  east. 

Will  Underwood  testified  that  he  lived  on  the  north  side  of  defendant's 
track  at  the  intersection  of  Winter  and  Colorado  Streets,  just  opposite 
the  place  of  the  accident;  that  he  was  leaving  his  home  to  go  to  work  at 
the  time  of  the  accident  and  saw  the  boy  when  he  got  hurt ;  that  he  was 
about  20  feet  from  the  boy  at  the  time,  and  saw  the  train  run  over  him : 
that  it  was  a  switching  train  going  east  and  was  composed  of  twenty-five 
or  thirty  cars;  that  the  four  hind  wheels  of  the  last  car  ran  over  the 
boy's  legs.  He  further  testified:  "The  little  Washington  boy  was  stand- 
ing just  oflE  the  plank  crossing  on  the  ground,  and  between  the  cars  as 
they  passed  me  I  could  see  him  getting  ready  to  catch  on.  Where  1  was 
j?tanding  was  low  ground  and  the  bed  of  the  track  was  high,  so  I  could 
see  the  boy  as  high  up  as  his  shoulders.  I  saw  him  take  two  or  three 
steps  running  alongside  of  the  last  car  of  the  train.  I  saw  one  of  his 
hands  go  up  and  then  fall,  while  the  other  hand  seemed  to  catch,  and 
the  next  minute  his  body  was  swinging  underneath  the  car  in  front  of 
the  hind  wheels,  and  they  run  over  his  two  legs.  I  ran  over  to  him, 
picked  him  up  and  carried  him  over  to  Hubert's  store.  Alfred  Xelson 
and  Ed  Hubert  were  at  the  store.  When  I  reached  him  and  picked  him 
up,  I  said :  "Kid,  what  the  hell  do  you  mean  by  trying  to  do  that.'  and 
he  said,  *I  was  only  trying  to  get  a  ride  home.'  There  was  no  one  else 
present  when  he  said  that  to  me.  ...  I  am  working  now  and  have 
been  working  since  1892  for  the  Houston  &  Texas  Central  Railroad 
Company.*^ 
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Dr.  William  Olive,  the  physician  who  was  called  to  attend  the  boy  and 
who  amputated  his  legs,  testified  as  follows : 

"My  recollection  is  that  James  Washington  made  a. statement  in  my 
presence  that  he  was  walking  along  the  track  and  as  tbie  ear  passed  him 
he  made  an  effort  to  catch  the  car  and  fell  under  it.  That  is  my  rec- 
oUection.  It  has  been  several  years  ago.  It  is  my  recollection  he  made 
this  statement  before  I  amputated  his  legs,  while  I  was  questioning  him 
as  to  how  he  got  hurt.  It  must  have  been  several  years  after  the  accident 
when  I  was  first  called  as  a  witness.  I  had  not  given  the  facts  with 
reference  to  this  case  any  more  thought  than  to  any  other  case.  It  is 
my  recollection  that  the  boy  stated  that  he  tried  to  catch  on  to  the  car. 
I  would  not  undertake  to  repeat  the  words  he  used  in  making  this  state- 
ment. It  is  barely  possible,  though  hardly  probable,  that  I  have  his 
statement  confused  with  the  statement  of  some  one  else,  or  the  statement 
of  some  one  else  confused  with  his.  It  is  hardlv  probable,  however,  that 
I  have." 

A.  Vann,  witness  for  defendant,  testified  that  at  the  time  of  the  acci- 
dent he  was  claim  agent  for  the  defendant  company ;  that  he  went  to  the 
house  of  plaintiff  James  Washington  on  the  4th  day  of  April,  1896,  and 
that  the  plaintiff  made  the  following  statement  before  him,  which  he 
reduced  to  writing,  and  which  was  signed  by  the  plaintiff,  James  Wash- 
ington, which  statement  is  as  follows : 

**0n  the  day  I  was  injured,  I  was  coming  from  church,  and  walking 
up  the  railroad  track,  when  I  heard  a  train  coming  from  Cheney  Junction 
towards  the  Fifth  Ward  depot.  I  stepped  off  the  track  and  stood  beside 
the  passing  train.  Just  as  the  last  box  car  was  passing  me,  I  stepped 
close  to  the  train,  and  as  I  did  so  my  foot  struck  against  something  in 
the  street,  and  I  fell,  and  my  feet  went  under  the  box  car  and  cut  both 
my  feet  off.  I  did  not  attempt  to  get  on  the  train ;  only  stood  near  the 
track  and  intended  stepping  on  the  track  behind  the  train  and  going  on 
home.  There  was  no  one  with  me  at  the  time  I  was  hurt.  Albert  Nelson 
was  the  first  one  to  reach  me  after  I  was  run  over.  I  did  not  see  any  of 
the  trainmen  just  before  I  was  hurt.  They  did  not  stop  or  notice  me  in 
any  way.  The  accident  happened  on  the  street  on  which  Hubert^s  store 
is  located.  A  lawyer  has  been  down  to  see  me,  and  he  told  me  not  to  tell 
any  one  how  the  accident  happened.  I  am  ten  years  oid.  My  father  is 
named  George  B.  Washington,  and  works  for  Inman  &  Company,  at 
Inman  Press.  I  live  on  the  corner  of  Holly  Street  and  Winter  Street. 
My  mother  is  dead.  I  have  three  brothers.  The  engine  pulling  the 
train  was  switch  engine  number  763.  I  did  not  attempt  to  catch  the 
truss  rods,  nor  in  any  way  attempt  to  get  on  the  train.  This  the  4th 
day  of  April,  1896.     (Signed)    James  Washington.** 

Ed.  S.  Phelps,  for  defendant,  testified  to  having  taken  the  ex  parte 
deposition  of  James  Washington  in  a  suit  brought  by  him  in  Harris 
County  to  recover  for  the  injuries  for  which  recovery  is  sought  in  this 
suit.  The  witnegp  testified  that  he  swore  James  Washington  and  then 
propounded  to  him  the  questions  in  the  order  in  which  they  appeared  in 
,the  interrogatories;  that  he  explained  the  questions  to  the  boy  and  re- 
duced his  answers  to  writing;  that  this  was  done  at  the  home  of  the 
plaintiff;  that  his  answers  were  read  over  to  him,  and  he  was  asked  if  he 
Vol.  XLII.  Civil— 25. 
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desired  to  make  any  change,  the  answers  being  reduced  to  writing  just 
as  he  answered  them.  Said  depositions  were  signed  and  sworn  to  by  the 
plaintiff ;  that  shortly  after  he  got  to  the  home  of  James  Washington,  his 
father  came  in'  and  remained  there  during  the  balance  of  the  time  that 
he  was  taking  the  depositions. 

In  these  depositions  James  Washington  makes  the  following  state- 
ments :  ^'It  is  not  a  fact  that  I  was  attempting  to  catch  on  a  car  in  that 
train  and  lost  my  hold  and  fell.  It  is  not  true  that  I  jumped  on  and  off 
moving  trains.  I  have  gotten  on  and  off  and  across  cars  standing  still. 
Once  1  had  gotten  on  a  car,  and  it  started  to  move,  and  I  got  off.  My 
father  told  me  not  to  get  on  and  off  moving  trains,  and  I  did  not  disobey 
him.  I  was  in  good  health  at  the  time  of  my  injury.  My  stumbling 
over  the  plank  walk  was  the  thing  that  caused  me  to  fall  imder  the  mov- 
ing car.  It  is  a  fact  the  engine  and  nearly  the  whole  train  got  by  me 
before  any  part  of  it  ran  over  me.  I  was  entirely  clear  of  the  track  until 
I  fell  under  the  wheels  next  to  the  last  car  in  the  train,  and  it  ran  over 
me.  After  I  thus  fell  under  the  train,  it  was  impossible  to  have  stopped 
the  train  in  time  to  have  avoided  striking  me.  Up  to  the  time  I  fell 
with  my  legs  under  the  next  to  the  last  car,  there  was  nothing  in  my 
action  to  indicate  to  any  one  of  the  train  men  or  any  one  else  that  I  was 
in  a  dangerous  position.'^ 

He  also  admitted  that  he  had  made  the  statement  to  the  witness  Vann 
before  set  out. 

The  Harris  County  suit  was  filed  April  4,  1896,  and  was  dismissed 
for  want  of  prosecution  in  October,  1896,  and  about  two  years  thereafter 
this  suit  was  filed  in  Wharton  County.  The  petition  in  the  suit  filed  in 
Harris  County  does  not  charge  that  the  crossing  was  defective  in  any 
particular  and  contains  no  allegation  that  James  Washington  was 
caught  and  held  on  the  track  by  his  foot  becoming  fastened  in  a  hole  in 
the  crossing.  The  only  allegations  stating  the  cause  of  action  are  that 
while  crossing  defendant's  track  in  a  public  street  of  the  city  of  Houston 
James  Washington  was  run  over  and  injured  by  one  of  defendant's 
trains  and  that  said  accident  was  due  to  the  negligence  of  defendant's 
employes  in  operating  the  train  at  a  high  rate  of  speed  and  failing  to 
keep  a  proper  lookout  and  to  give  proper  signals  when  approaching 
the  street  crossing. 

On  the  trial  below  James  Washington  admitted  that  he  had  signed  a 
paper  prepared  for  him  by  Mr.  Vann,  but  stated  that  he  did  not  know 
at  the  time  he  signed  it  what  the  paper  contained,  and  denied  that  he 
made  the  statements  contained  in  said  paper.  He  testified  to  the  same 
effect  in  regard  to  the  depositions  taken  by  Mr.  Phelps. 

The  trial  by  a  jury  in  the  court  below  resulted  in  a  verdict  in  favor 
of  plaintiff  for  the  sum  of  $12,000. 

The  fifth  and  sixth  assignments  predicate  error  upon  the  refusal  of  the 
trial  court  to  grant  a  new  trial  on  the  ground  that  the  court  permitted 
counsel  for  the  plaintiff  in  his  closing  speech  to  the  jury  to  go  outside 
of  the  record  and  abuse  and  villify  witness  for  the  defendant,  and  to  use 
improper  and  inflammatory  language  which  was  calculated  to  and  did 
arouse  a  feeling  of  passion  and  prejudice  in  the  minds  of  the  jury  against 
the  defendant.  The  bills  of  exceptions  set  out  the  argument  objected  to 
at  length,  and  we  think  the  objections  made  to  it  are  valid.    The  follow- 
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ing  excerpts  taken  from  the  bill  of  exceptions  sufficiently  discloses  the 
character  of  the  argument: 

"Mr.  Kelly  says  he  don*t  abuse  witnesses.  I  don't  either.  I  say  that 
when  an  attorney  says  things  about  a  witness  that  are  not  true  then  he 
is  abusing  him^  but  when  a  man  tells  the  truth  about  a  witness,  it  is 
not  abuse.  I  am  going  to  tell  you  what  I  believe  is  the  truth  about  Will 
Underwood.  I  believe  he  is  the  most  ungodly  liar  that  ever  gave  testi- 
mony in  a  court,  and  I  believe  I  can  show  it.  Will  Underwood's  testi- 
mony put  them  in  a  dilemma,  and  I  will  show  it  to  you.  Talk  about 
fraud!  Talk  about  fake!  I  wonder  where  Mr.  Kelly  is?  He  told  me 
he  was  going  to  stay  here  because  he  expected  to  catch  me  in  my  argu- 
ment, but  he  has  run  at  the  first  shot ! 

"Talk  about  fakes  and  frauds.  If  there  is  any  of  it  here  it  rests  on 
the  Galveston,  Harrisburg  &  San  Antonio,  and  principally  upon  two 
of  their  agents,  A.  Vann  and  Ed  Phelps. 

"At  the  time  that  company  committed  this  crime — I  will  call  it  a 
crime,  running  over  this  boy  and  leaving  him  to  die  like  a  dog,  not  even 
stopping  the  train  to  see  what  they  had  done — at  that  time  they  were 
violating  the  law,  and  every  man  of  that  crew  was  liable  to  be  arrested 
and  put  in  jail  for  it,  untiLhe  gave  bond  to  appear  in  court.  Underwood 
was  standing  thirty-five  or  forty  feet  from  the  track,  and  what  did  he 
see?  You,  gentlemen,  are  practical  business  men.  I  don't  think  there 
is  a  man  on  this  jury  who  hasn't  seen  a  train  or  ridden  on  it.  My  friend 
Ahlday  is  the  youngest  man  on  that  jury,  and  I  know  that  he  has  of  ten 
seen  them  flash  by  this  point  over  this  track  here. 

"They  have  another  way.  The  only  defense  that  they  set  up  is,  that 
the  boy  was  trying  to  jump  on  the  train,  and  they  try  to  support  Will 
Underwood  a  little  by  the  evidence  of  Ed  Hubert.  They  try  to  break 
it  down  by  the  depositions  that  Phelps  took,  and  the  statement  that  Vann 
took,  and  by  that  they  try  to  contradict  the  boy. 

"And  Mr.  Vann,  the  chief  detective  of  the  railway  at  that  time,  he 
called  himself  a  claim  agent — ^starts  out  to  do  what?  To  get  a  fair 
and  impartial  statement  from  that  boy  ?  No,  sir ;  but  to  go  to  that  bo/s 
house,  and,  if  he  could,  to  extort  from  him  a  statement  that  would  relieve 
the  railroad  company  from  responsibility.  Mr.  Billy  Brooks  says  they 
went  to  see  if  they  were  responsible,  so  they  could  settle  it.  Who  ever 
heard  of  a  railway  company  going  out  to  see  if  they  were  responsible? 
I  have  known  of  them  being  willing  to  compromise  in  a  cinch  case 
against  them,  but  I  never  heard  of  one  trying  to  find  out  if  it  was 
responsible.  They  sent  Mr.  Vann  out  to  see  about  this  case,  and  if  Mr. 
Vann  had  reported  right  this  case  would  have  been  settled  long  ago. 
But  Mr.  Vann  had  an  idea  of  his  own. 

"Gentlemen,  I  have  known  Mr.  Kelly,  to  figure  in  many  cases  in  which 
he  got  half  the  recovery,  and  I  have  helped  him  try  them.  Kelly  has 
several  feases  on  this  docket  now  in  which  he  gets  a  part  of  the  recovery. 
Kelly,  are  you  trying  to  rob  old  tnan  Tjowe  because  you  are  interested 
in  the  recovery? 

"I  expect  Carter  has  figured  in  a  good  many,  and  when  they  find  a 
man  is  a  good  man  they  reach  out,  that  octopus,  with  its  long  arms,  reach 
out  one  of  its  tentacles,  and  says,  ^Come  down  to  Baker,  Botts,  Baker  & 
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Lovett's  office.    We  will  give  you  a  good  salary.    We  are  tired  of  having 
you  gouge  the  railroad.'    Talk  about  fakes. 

"Mr.  Vann,  he  is  one  of  those  tentacles.  It  was  his  business  to  reach 
out  with  one  of  those  long  arms  and  hover  over  that  ten-year-old  boy, 
his  feet  severed  from  him,  ten  days  after  he  was  wounded,  suffering  the 
agonies  of  the  damned,  with  visions  of  engine  763  and  764,  and  all  the 
engines  of  the  world  crashing  over  his  body,  with  his  brain  distorted  by 
suffering,  and  by  the  medicines  given  him,  and  the  shock  of  his  wound. 

"Here  comes  this  great  big  vampire,  with  his  great  beak  and  his 
wings  flapping.  I  expect  that  boy  thought  it  was  the  archangel  from 
below  coming  after  him.  He  hovers  over  the  boy,  and  tells  him :  'Here, 
Jimmy,  I  want  you  to  sign  this  paper,^  and  Jimmy  signed  it.  I  believe 
it  happened  that  way.  I  believe  it  was  written  out  before  he  went  there. 
He  asked  Jimmy  how  it  happened,  and  Jimmy  gave  him  a  distorted 
statement,  the  best  he  could  in  his  terrible  mental  agony,  and  this 
glorious  claim  agent  made  out  a  remarkable  statement  and  said,  'Jimmy 
sign  it,*  and  Jimmy  signed  it.  I  believe  it  was  the  vaporings  of  that 
imagination  of  a  ten  year  old  boy,  with  his  body  racked  with  agony,  the 
wanderings  of  a  distorted  brain,  that  Vann  wrote  out.  And  then  you 
bring  that  into  a  decent  court,  before  a  reputable  jury,  and  ask  them  to 
believe  it. 

"When  they  got  that  paper  in  the  office  of  the  railroad  company,  and 
it  got  to  Baker,  Botts,  Baker  &  Lovett,  their  distinguished  attorneys,  they 
found  it  was  not  sworn  to.  They  would  have  to  take  other  steps.  In  the 
meantime  suit  was  brought.  What  did  they  do?  They  sent  another  one 
of  their  agents  out  there,  and  aint  it  a  singular  coincidence  that  when 
our  priestly  looking  friend,  Mr.  Phelps,  arrived  on  the  scene  that  he 
selected  the  19th  day  of  June  to  go,  the  day  it  is  notorious  all  over  Texas 
as  the  day  the  colored  people  celebrate  their  emancipation,  the  day  they 
consider  it  a  religious  duty  to  observe.  Phelps  selected  the  19th  of 
June,  and,  by  a  singular  coincidence,  when  he  got  there,  nobody  was 
present. 

"His  father  came  in  afterwards.  You  jump  at  conclusions  too  quick. 
I  aint  going  to  cover  anything  up.  He  got  down  there  and  nobody  was 
there,  and  he  invades  the  home  of  that  man,  George  Washington — ^lawyer 
going  down  to  take  an  ex  parte  deposition — and  gentlemen,  do  you  know 
what  an  ex  parte  deposition  isr'  In  a  civil  case  I  want  to  take  your 
deposition.  I  prepare  interrogatories  addressed  to  you  and  file  them 
with  the  clerk,  and  the  other  side  can  see  them  and  add  cross  interroga- 
tories, when  they  are  handed  back  to  the  clerk  who  sends  them  to  an 
officer,  and  that  officer  takes  the  depositions — the  answers  to  my  questions 
and  those  of  the  other  side.  But  an  ex  parte  deposition  is  another  thing. 
I  will  tell  you  what  it  is.  It  is  a  cruel,  unjust  law,  by  which  one  side 
can  file  interrogatories  without  anybody  ever  seeing  them.  That  is  the 
true  ex  parte  deposition.  They  sent  Phelps  down  there  to  take  an  ex 
parte  deposition  of  that  boy  three  or  four  months  after  the  accident 
happened.  Whstt  for?  To  bolster  up  that  paper  of  Vann's.  I  believe 
they  prepared  that  deposition  with  this  statement  before  them.  Every 
question  in  it  is  predicated  on  that  statement.  Phelps  goes  down  there 
and  walks  in.  WTiat  does  he  find  ?  Nobody  in  the  house.  It  is  true,  as 
Mr.  Kelly  says,  his  father  came  in.    He  was  a  negro.    If  he  had  been  a 
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white  man  he  would  have  kicked  Phelps  out.  He  had  no  right  there. 
But  the  boy's  father  was  a  negro." 

There  is  nothing  in  the  testimony  nor  in  the  argument  of  defendant's 
counsel  as  shown  by  the  bill  of  exceptions  or  elsewhere  in  the  record 
which  justified  the  plaintiff's  counsel  in  denouncing  the  defendant  as  an 
octopus,  and  it  and  its  witnesses  Vann  and  Phelps,  as  fraud*?  and  fakes, 
nor  is  there  any  justification  for  the  charge  that  the  witness  Phelps 
was  acting  as  the  agent  of  the  defendant  when  he  took  the  boy's  deposi- 
tion. He  was  a  sworn  officer  of  the  law,  and  in  securing  the  depositions 
was  acting  in  that  capacity  and  not  as  an  agent  of  the  defendant. 

George  Washington  was  present  when  the  depositions  were  taken  and 
heard  what  they  contained,  and  though  he  brings  this  suit  as  next  friend 
of  his  minor  son  he  did  not  testify  in  the  case.  The  testimony  showed 
that  at  the  time  the  depositions  were  taken  the  boy  was  sitting  up  in 
bed,  and  there  is  no  evidence  that  he  was  then  suffering  any  pain  what- 
ever. The  statement  that  the  counsel  believed  that  the  witness  Will 
Underwood  was  an  ungodly  liar  was  also  improper.  It  was  permissible 
for  him  to  argue  to  the  jury  that  the  evidence  in  the  case  showed  that 
statements  of  defendant's  witnesses  were  not  true,  but  we  do  not  think 
it  was  proper  for  him  to  apply  to  them  the  abusive  language  shown  in  the 
bill  of  exceptions.  Much  of  this  argument  was  outside  of  the  record,  and 
its  general  inflammatory  and  vituperative  character  is  apparent.  We  do 
not  think  the  impropriety  of  the  argument  taken  as  a  whole,  or  that  it 
was  prejudicial  in  its  character  can  be  seriouslv  questioned.  (JDillingham 
V.  Scales,  78  Texas,  207 ;  Chicago,  R.  I.  &  T.Rv.  Co.  v.  Musick,  8  Texas 
Ct.  Rep.,  264;  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Scott,  26  S.  W.  Rep.,  999; 
Wichita  V.  M.  &  Elevator  Co.  v.  Hobbs,  5  Texas  Civ.  App.,  35;  Gal- 
veston,  H.  &  H.  Ry.  Co.  v.  Cooper,  70  Texas,  69.) 

Appellees  contend  that  the  assignments  should  be  overruled  because 
the  bill  of  exceptions  shows  that  no  exceptions  were  taken  to  the  argu- 
ment at  the  time  it  was  made,  and  the  court  was  not  requested  by  counsel 
for  appellant  to  instruct  the  jury  to  disregard  it.  Under  this  contention 
it  is  insisted  that  the  holding  of  this  court  in  case  of  Houston  &  T.  C. 
Ry.  Co.  V.  Rehm,  11  Texas  Ct.  Rep.,  41,  that  there  might  be  such  gross 
violation  of  the  rules  governing  the  argument  of  a  case  before  a  jury  as 
to  require  a  reversal  of  the  judgment  notwithstanding  no  exception  was 
taken  to  the  argument  at  the  time  it  was  made,  and  no  request  was  made 
to  instruct  the  jury  to  disregard  it,  is  not  supported  by  any  authority. 

We  have  no  doubt  of  the  soundness  of  that  opinion,  and  think  it  is 
supported  by  the  authorities  therein  cited.  We  do  not  hold,  however, 
that  the  argument  in  this  case  is  of  such  character  as  would  call  for  the 
application  of  the  rule  announced  in  the  Rehm  case. 

The  reason,  or  one  of  the  reasons,  given  by  the  appellant's  attorneys 
in  their  bill  of  exceptions  for  not  excepting  to  the  argument  at  the  time 
it  was  made,  and  not  requesting  a  charge  instructing  the  jury  to  disre- 
gard it,  was  because  it  was  known  to  them  that  the  trial  court  would  not 
sustain  an  objection  to  the  argument,  and  that  he  had  repeatedly  stated 
that  he  would  not  sustain  objections  to  improper  arguments  made  to 
juries  in  his  court,  but  would  place  the  responsibility  on  the  attorney 
making  such  argument.  Tn  approving  this  bill  of  exceptions  the  trial 
judge  makes  the  following  statement:     *^I  will  state  further,  that  I 
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never  reprimand  any  attorney  for  any  remarks  made  out  of  the  record, 
nor  do  I  instruct  the  jury  to  disregard  them." 

The  rule  which  requires  that  improper  argument  shall  be  excepted  to 
at  the  time  it  is  made  is  primarily  based  upon  the  ground  that  unless 
the  attention  of  the  trial  judge  is  called  to  the  objectionable  argument  it 
may  escape  his  notice,  and  no  opportunity  having  been  given  him  by  the 
complaining  party  to  correct  the  error  before  the  verdict,  such  party 
will  not  be  permitted  to  speculate  on  the  chance  of  a  verdict  in  his 
favor,  and  then  take  advantage  of  the  error  on  a  motion  for  a  new  trial. 
It  is  obvious  that  this  reason  does  not  apply  when  the  trial  court  has 
established  a  rule  that  he  will  in  no  case  sustain  an  objection  to  improper 
argument,  and  will  never  instruct  a  jury  to  disregard  an  argument 
however  improper  it  may  be.  To  require  an  attorney  under  these  cir- 
cumstances to  interpose  an  objection  to  an  unauthorized  argument  would 
not  only  require  the  doing  of  a  vain  and  useless  thing,  but  one  that  would 
increase  the  harmful  effects  of  the  error  of  which  he  sought  to  complain, 
because  the  jury  could  reasonably  conclude  from  the  action  of  the 
judge  in  overruling  the  objection  that  the  objectionable  argument  was 
authorized.  To  require  an  exception  to  be  made  under  such  circum- 
stances would  be  manifestly  unjust  and  unfair,  and  the  rule  invoked  by 
appellees  should  not  be  applied  in  this  case. 

It  only  remains  for  us  to  consider  the  probable  effect  of  the  violation 
in  this  case  of  the  rules  of  argument  as  before  shown. 

Whenever  these  rules  are  violated  a  substantial  right  is  infringed, 
and  unless  it  be  made  to  appear  that  the  complaining  party  has  waived 
his  right  to  complain  by  failing  to  except  at  the  proper  time,  or  by 
provoking  the  improper  argument,  or  that  such  argument  did  not  prob- 
ably affect  the  result  of  the  trial,  a  new  trial  should  be  granted. 

We  have  already  held  that  the  failure  of  appellant's  counsel  to  except 
to  the  argument  under  the  circumstances  shown  by  the  bill  of  exceptions 
does  not  prevent  appellant  from  now  urging  such  objection,  and  that 
the  argument  complained  of  was  not  provoked  by  anything  said  by  appel- 
lant's counsel  in  their  addresses  to  the  jury,  and  we  can  not  say  in  view  of 
the  conflict  in  the  evidence  upon  the  issue  of  appellant's  liability,  that  it 
is  not  probable  that  the  jury  were  influenced  by  said  improper  argument. 
These  conclusions  require  a  reversal  of  the  judgment  of  the  trial  court. 
(Houston,  E.  &  W,  T.  Ry.  Co.  v.  McCarty,  13  Texas  Ct.  Rep.,  876.) 

Whenever  a  trial  in  a  lower  court  is  free  from  irregularity  and  the 
record  shows  that  every  right  of  the  litigants  have  been  properly  safe- 
guarded, this  court  has  uniformly  refused  to  disturb  the  verdict  of  a 
jury  upon  conflicting  evidence  unless  the  verdict  is  so  against  the  great 
weight  and  preponderance  of  the  evidence  as  to  justify  the  conclusion 
from  that  fact  alone,  that  the  jury  were  improperly  influenced;  but 
no  such  sanctity  can  be  attached  to  the  finding  of  a  jury  when  the 
record  shows  that  they  were  probably  influenced  by  an  argument  not 
founded  on  or  authorized  by  the  evidence  before  them,  and  which  was 
marked  by  vituperation  and  abuse  well  calculated  to  arouse  the  passion 
and  prejudice  of  the  jury,  and  which  have  no  proper  place  in  any  argu- 
ment. 

As  we  have  before  said  in  the  case  of  Western  Union  Tel.  Co.  v.  Bur- 
gess, 60  S.  W.  Rep.,  1023,  it  is  no  reflection  upon  the  integrity  or  the 
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intelligence  of  a  jury  to  hold  that  they  may  have  been  influenced  by  im- 
proper argument  of  counsel,  even  when  tiiey  are  told  by  the  court  to 
disregard  such  argument,  because  the  human  mind  is  often  unconsciously 
controlled  by  influences  which  it  has  striven  to  combat  and  which  it 
believes  it  has  overcome.  In  recognition  of  this  fact,  the  law  throws 
aroimd  a  jury  every  safeguard  to  keep  their  minds  free  from  every  im- 
pression except  such  as  is  produced  by  the  legal  evidence  admitted  in  the 
case,  and  a  disregard  of  these  safeguards  in  the  trial  of  a  case  makes  it 
the  duty  of  an  Appellate  Court  to  set  aside  the  verdict  of  the  jury  in  all 
cases  in  which  it  is  probable  that  such  irregularity  has  been  injurious  to 
the  party  complaining  of  it.  (International  &  G.  N.  Ry.  Co.  v.  Irvine, 
64  Texas,  629;  Willis  v.  Lowry,  66  Texas,  542;  Willis  v.  McNeill,  57 
Texas,  475;  Brown  v.  Swineford,  44  Wis.,  282.) 

Because  in  our  opinion  a  new  trial  should  have  been  granted  on  the 
ground  stated  in  the  assignments  above  discussed,  the  judgment  of  the 
court  below  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 

Writ  of  error  dismissed  for  want  of  jurisdiction. 


St.  Louis  and  San  Francisco  Railway  Company  et  al.  v.  Easley, 
McAdams  &  Company. 

Decided  March  24,  1906. 

Shipment  of  Cattle — ^Damaffet — Statement  by  Condnotor— Irrelevant. 

In  a  suit  for  damages  to  a  shipment  of  cattle  resulting  from  rough  handling, 
delay  in  transportation  and  failure  to  feed,  water  and  rest  the  cattle,  it  was 
reversible  error  to  permit  the  plaintiff  to  testify  that  the  conductor  of  the 
train,  when  told  by  plaintiff  that  he  wanted  the  cattle  to  reach  the  market 
on  a  certain  day,  said  in  substance  that  the  company  did  not  care  whether 
they  got  cattle  shipments  or  not,  they  made  more  money  out  of  merchandise 
than  out  of  cattle,  no  authority  in  the  conductor  to  make  such  statement 
having  been  shown. 

Appeal  from  the  County  Court  of  Hardeman  County.  Tried  below 
before  Hon.  J,  C.  Marshall. 

C.  H.  Yoakum  and  Fires  &  Decker,  for  appellant. 

Duncan  0.  Smith,  for  appellee. 

CONNER,  Chief  Justice. — Appellees  instituted  this  suit  against  the 
St.  Louis  &  San  Francisco  Bail  way  Company  and  the  St.  Louis,  San 
Francisco  &  Texas  Railway  Company  to  recover  damages  to  197  cattle 
shipped  by  appellees  from  Quanah,  Texas,  to  East  St.  Louis,  Illinois, 
over  the  railway  lines  of  the  companies  named.  The  negligence  alleged 
consists  of  *'rough  handling,  delay  in  transportation,  and  failure  to  feed, 
water  and  rest  the  cattle.''  A  trial  before  a  jury  resulted  in  a  verdict 
against  the  defendant  St.  Louis  &  San  Francisco  Railway  Company  for 
$677.50,  together  with  $30  interest,  and  in  favor  of  St.  Louis,"  San 
Francisco  &  Texas  Railway  Company. 

Over  the  objection  of  appellant  company,  J.  J.  McAdams,  a  member 
of  the  appellee  firm,  was  permitted  to  testify:    **I  told  the  conductor 
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that  I  wanted  the  cattle  to  get  into  S.  Louis  for  the  market  on  that  date. 
And  he  said  that  he  didn^t  want  the  cattle  no  way;. that  they  got  so  much 
other  freight  that  they  did  not  care  whether  they  got  them  or  not. 
He  said  that  it  was  none  of  his  business  to  make  those  talks;  but  they 
got  more  money  out  of  merchandise  than  they  did  out  of  cattle;  and 
they  didn't  care  whether  they  got  any  cattle  or  not.^'  The  objection  to 
this  testimony  was  that  the  conductor  had  no  authority  to  make  such 
statement,  and  error  is  assigned  to  the  action  of  the  court  in  overruling 
the  objection.  We  think  it  quite  apparent  that  the  assignment  must  be 
sustained.  The  character  of  the  evidence  is  plainly  prejudicial.  No 
authority  in  the  conductor  to  so  speak  was  shown,  and  we  do  not  think  it 
properly  a  part  of  any  act  of  the  conductor  then  pending.  See  St.  Louis, 
L  M.  &  S.  Ry.  V.  Carlisle,  9  Texas  Ct.  Rep.,  183  ;  Ft.  Worth  &  D.  C.  By. 
V.  Lock,  5  Texas  Ct.  Rep.,  1014;  Ft.  Worth  &  D.  C.  Ry.  v.  Snyder  & 
Dupree,  14  Texas  Ct.  Rep.,  121;  Waggoner  v.  Snody,  85  S.  W.  Rep., 
1134. 

In  view  of  the  foregoing  conclusions  it  becomes  unnecessary  to  con- 
sider the  assignment  questioning  the  judgment  as  excessive. 

For  the  error  of  the  court,  however,  in  the  admission  of  the  testimony 
quoted,  the  judgment  as  against  this  appellant  is  reversed  and  the  cause 
remanded. 

Reversed  and  remanded. 


M.  A.  Brown  et  al.  v.  Texas  Central  Railroad  Company. 

Decided  March  24,  1900. 

Ballroad  Embankment— Permanent  Hnisance — ^Limitation. 

Where  it  appears  from  plaintiff's  pleading  and  proof  that  an  embankment 
built  by  the  defendant  railroad  company  adjacent  to  plaintiff's  property  was 
a  permanent  nuisance  immediately  affecting  the  value  of  plaintiff's  property 
and  that  the  damages  thereto  were  constant  and  permanent  the  cause  of  action 
arose  with  the  nuisance,  and  the  undisputed  evidence  showing  that  the  em- 
bankment was  constructed  more  than  two  years  before  suit  filed  the  court 
did  not  err  in  instructing  the  jury  to  return  a  verdict  for  defendant  on  its 
plea  of  limitation. 

Appeal  from  the  District  Court  of  Erath  County.  Tried  below  before 
Hon.  W.  J.  Oxford. 

J,  B,  Keith  and  J,  E,  McCarty,  for  appellants. 

Martin  &  Oeorge,  for  appellee. 

SPEER,  xissociATE  Justice. — M.  A.  Brown  and  another  sued  Texas 
Central  Railroad  Company  to  recover  damages  to  certain  real  estate 
caused  by  that  company^s  negligent  construction  of  an  embankment  in 
such  proximity  to  the  land  as  to  permanently  injure  the  same.  A  verdict 
was  directed  for  the  company  upon  the  issue  of  limitations  and  the  plain- 
tiffs have  appealed. 

The  capo  was  once  before  appealed  to  this  court,  when  we  construed 
the  action  to  be  one  for  constant  and  permanent  injuries,  as  will  be  seen 
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from  an  examination  of  the  recorded  ease  in  12  Texas  Court  Reporter, 
page  816.  If  there  were  ever  any  donbts  as  to  this  being  a  correct  in- 
terpretation of  appellants'  petition,  they  disappeared  in  the  light  of  the 
second  amended  petition  filed  after  that  opinion  was  rendered  and  upon 
which  the  last  trial  was  had.  In  this  pleadiijg  it  is  made  clear  that  the 
embankment  built  by  appellee  adjacent  to  appellants'  property  was  a 
permanent  nuisance  immediately  affecting  the  value  of  appellants'  prop- 
erty, and  that  the  damages  thereto  were  constant  and  permanent.  As 
was  stated  by  us  on  the  first  appeal :  "This  being  true  and  the  nuisance 
being  permanent;  the  cause  of  action  arose  with  the  nuisance,  and  the 
measure  of  appellees*  (appellants')  damage  would  be  the  difference  in 
the  market  value  of  their  property  immediately  before  and  immediately 
after  the  construction  of  the  embankment  resulting  in  the  injury  com- 
plained of."  The  undisputed  evidence  showing  that  the  embankment 
was  constructed  more  than  two  years  prior  to  the  institution  of  this 
suit,  the  court  did  right  in  instructing  a  verdict  for  appellee.  The 
judgment  is  therefore  affirmed. 

AffiTfned. 


Dallas  Consoudated  Electric  Street  Bailwat  Company  v. 
Howell  English. 

Decided  March  24,  1900. 

1.— Tettimony — Conclusion  of  Witness. 

The  defendant  offered  to  prove  by  an  e^e-witness  to  the  accident  that  the 
motorman  made  a  good  stop;  that  in  the  judgment  of  the  witness  it  was  as 
qaick  a  stop  as  could  have  been  made  at  that  time  and  place.  Held,  properly 
excluded  as  calling  for  a  conclusion  of  the  witness. 

8. — ^Pleading— ETidenoe — Charge. 

There  was  evidence  of  injury  to  plaintiff's  neck,  but  no  pleading  to  that 
effect.  The  court  by  its  charge  permitted  recovery  for  all  physical  pain. 
Held,  error. 

3. — Charge — ^Xssues — ^Affirmative  Presentation. 

Parties  are  entitled  to  have  the  facts  as  pleaded  grouped  and  the  issues 
affirmatively  presented  to  the  jury  for  decision,  and,  upon  request,  to  have  the 
minds  of  the  jury  directed  to  the  very  facts  involved  in  the  issue  and  invoke 
their  judgment  upon  the  evidence  relative  thereto. 

4. — City  Ordinanoe— Vatt  Driting. 

City  ordinance  concerning  driving  in  public  thoroughfare  considered,  and 
held  to  have  no  application  to  the  issues  in  this  case. 

Appeal  from  the  District  Court  of  Dallas  County.  Tried  below  before 
Hon.  Richard  Morgan. 

Finley,  Knight  &  Harris,  for  appellant. — ^Where  a  witness  to  an  acci- 
dent is  shown  to  be  familiar  with  stopping  of  cars  and  has  testified  to  the 
process  necessary  to  the  stopping  of  a  car  and  as  to  the  different  condi- 
tions and  circumstances  that  influence  the  stopping  of  same,  and  testified 
that  he  witnessed  the  stopping  of  the  car  on  the  occasion  of  the  accident 
inquired  about^  it  is  competent  for  him  to  give  his  opinion  as  to  whether 
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or  not  it  was  a  good  stop,  where  he  has  previously  testified  to  the  facts 
upon  which  such  opinion  is  based.  Galveston,  H.  &  H.  Rv.  v.  Bohan,  47 
S.  W.  Rep.,  1062 ;  Scalf  v.  Collin  County,  80  Texas,  514.  " 

Where  the  evidence  shows  that  plaintiff  had  sustained  certain  injury 
not  alleged  or  claimed  in  his  petition,  from  which  he  had  suffered,  it 
was  error  for  the  court  to  instruct  the  jury  that  if  they  should  find  for 
the  plaintiff,  "then  the  amount  of  such  verdict  should  be  such  sum  of 
money,  if  any,  as  in  your  best  judgment  in  the  light  of  the  testimony 
before  you,  will  be  a  reasonable  pecuniary  compensation  to  plaintiff  for 
all  such  physical  pain,  if  any,  and  mental  suffering,  if  any,  and  impair- 
ment, if  any,  of  his  ability  to  earn  money,  as  the  plaintiff  may  have 
sustained  as  the  direct  result  of  said  accident,"  without  limiting  the 
recovery  to  the  injurv  and  suffering  claimed  in  the  petition.  Texas  & 
Pac.  Ry.  V.  Durrett,  58  S.  W.  Rep.,  187 ;  International  &  G.  N.  Ry.  v. 
Shaughnessy,  81  S.  W.  Rep.,  1026 ;  City  of  Dallas  v.  Jones,  93  Texas, 
47 ;  Southern  Pac.  Ry.  v.  Martin,  83  S.  W.  Rep.,  675 ;  International  & 
G.  N.  Ry.  V.  Beasley,  29  S.  W.  Rep.,  1121 ;  Texas  &  Pac.  Ry.  v.  Prank, 
13  Texas  Ct.  Rep.,'^236;  Gulf,  C.  &  S.  F.  Ry.  v.  Simonton,  22  S.  W. 
Rep.,  285;  Missouri,  K.  &  T.  Ry.  v.  Pawkett,  68  S.  W.  Rep.,  323;  Martin- 
Brown  Co.  V.  Pool,  40  S.  W.  R«p.,  820. 

That  the  court  erred  in  refusing  to  give  the  special  charges  requested 
by  defendant,  and  quoted  in  the  opinion,  cited :  Citizens  Ry.  v.  Ford,  60 
S.  W.  Rep.,  682;  St.  Louis,  S.  F.  Ry.  v.  McClain,  80  Texas,  98;  Taylor, 
B.  &  H.  Ry.  V.  Taylor,  79  Texas,  113;  International  &  G.  N.  Rv.  v. 
Walters,  80  S.  W.  Rep.,  669;  Railway  v.  Corley,  26  S.  W.  Rep.,  904; 
Decatur,  etc..  Mill  Co.  v.  Johnson,  35  S.  W.  Rep.,  951 ;  Bell  v.  Martin, 
28  S.  W.  Rep.,  109 ;  Rost  v.  Missouri  Pac.  Ry.  Co.,  76  Texas,  172 ;  Inter- 
national &  G.  N.  Ry.  V.  Stewart,  57  Texas,  166 ;  Baker  v.  Ashe,  80  Texas, 
361 ;  Missouri,  K.  &  T.  Ry.  Co.  v.  Short,  68  S.  W.  Rep.,  56. 

The  court  erred  in  refusing  defendant's  requested  charge  No.  4,  as 
follows:  "If  you  find  and  believe  from  the  evidence  that  the* plaintiff 
herein  did  not  "slacken  the  pace  of  his  animal  as  he  approached  the  scene 
of  the  accident,  and  that  such  failure  on  his  part  to  slacken  the  pace  of 
his  horse  contributed  to  the  accident  complained  of  herein,  then  you  are 
instructed  that  he  was  violating  an  ordinance  of  the  city  of  Dallas  in 
full  force  and  effect  at  said  time  and  place,  and  that  he  was  guilty  of 
contributory  negligence." 

The  ordinance  referred  to  was  as  follows :  "Title  2,  chapter  2,  article 
297. — That  all  persons  who  shall  in  this  city  ride  or  drive  any  animal 
or  animals  in  any  highway,  thoroughfare  or  public  place  quicker  than  or 
beyond  a  moderate  gait;  provided  a  moderate  gait  be  seven  miles  per 
hour,  or  shall  not  slacken  the  pace  of  said  animal  in  approaching  any 
cross-walk  upon  which  any  person  may  be  in  the  act  of  crossing,  or  in 
the  act  of  approaching  or  leaving  a  street  car,  or  shall  ride  or  drive  any 
such  animal  so  as  to  cause  such  animal  or  vehicle  thereto  attached  to 
come  into  collision  with  or  strike  any  other  vehicle  or  person,  or  shall 
have  any  animal  standing  in  any  public  place  without  being  fastened,  or 
so  guarded  as  to  prevent  its  running  away,  or  shall  turn  any  such  animal 
loose  in  any  thoroughfare  shall  be  deemed  guilty  of  a  misdemeanor  and 
shall  be  fined  not  less  than  three  nor  more  than  one  hundred  dollars.'* 
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Marcus  M,  Parks,  for  appellee. — That  the  testimony  of  the  witness 
Bobertson  was  not  admissible,  cited:  Sonnefield  v.  Mayton,  39  S.  W. 
Bep.,  166;  Brown  v.  Mitchell,  88  Texas,  360,  and  the  authorities  there 
cited. 

That  the  special  charges  requested  by  defendant,  and  quoted  in  the 
opinion,  were  properly  refused,  cited :  International  &  6.  N.  Bv.  Co.  v. 
Neff,  28  S.  W.  Bep.,  283 ;  Gulf,  C.  &  S.  F.  By.  Co.  v.  Shieder,  88  Texas, 
166;  Missouri,  K.  &  T.  By.  Co.  v.  McGlamony,  89  Texas,  635;  Missouri, 
K.  &  T.  Bv.  Co.  V.  Bogers,  91  Texas,  58;  Harper  v.  Kopp,  73  S.  W.  Bep., 
1127;  Fordyce  v.  Yarbrough,  21  S.  W.  Bep.,  421;  Galveston,  H.  &  S. 
A.  By.  Co.  V.  Bracken,  59  Texas,  71  and  330 ;  Houston  &  T.  C.  By.  Co. 
V.  Smith,  52  Texas,  183;  Bailway  Company  v.  Garcie,  75  Texas,  591; 
Martin  v.  Texas  &  Pac.  By.  Co.,  87  Texas,  121 ;  Texas  &  Pac.  By.  Co.  v. 
Curlin,  13  Texas  Civ.  App.,  606;  Paris,  M.  &  S.  P.  Bv.  Co.  v.  Nesbit, 
38  S.  W.  Bep.,  243 ;  International  &  G.  N.  By.  Co.  v.  Anchonda,  75  S.  W. 
Bep.,  557;  Weatherford,  M.  W.  &  N".  W.  Bv.  Co.  v.  Duncan,  31  S.  W. 
Bep.,  566;  Gulf,  C.  &  S.  F.  By.  Co.  v.  Williams,  39  S.  W.  Bep.,  1967; 
Hillsboro  Oil  Co.  v.  White,  3  Am.  Neg.  Bep.,  104 ;  Texas  &  Pac.  By.  Co. 
V.  Breadow,  35  S.  W.  Bep.,  492 ;  Biviere  v.  Missouri,  K.  &  T.  Bv.  Co., 
40  S.  W.  Bep.,  1047;  Houston  &  T.  C.  By.  Co.  v.  Kelly,  13  Texas  Civ. 
App.,  10-14;  Baker  v.  Ashe,  80  Texas,  361. 

Special  charge  No,  2,  requested  by  appellant  should  have  been  refused, 
because  (1),  it  was  upon  the  weight  of  the  evidence;  (2)  it  did  not 
leave  the  jury  to  say  whether  the  failure  to  check  the  speed  of  the  horse 
contributed  to  the  accident,  that  is,  it  does  not  leave  the  question  of 
proximate  cause  to  the  jury;  and  (3)  it  does  not  leave  to  the  jury  whether 
a  person  of  ordinary  prudence  could  or  would,  under  similar  circum- 
stances, have  avoided  the  accident ;  (4)  it  does  not  instruct  the  jury  as 
to  the  penalty  for  contributory  negligence  if  they  should  find  appellee 
guilty  of  contributory  negligence;  (5)  it  ignores  the  question  of  dis- 
covered peril,  and,  as  drawn,  was  calculated  to  confuse  and  mislead  the 
jury;  and  (6)  it  being  incorrect  in  the  terms  in  which  it  was  drawn, 
and  the  court  having  in  general  terms  covered  the  point  by  the  general 
charge,  it  was  the  duty  of  the  lower  court  to  refuse  the  special  charge. 

That  it  did  not  leave  proximate  cause  to  jury :  St.  Louis  &  S.  F.  By. 
Co.  V.  McClain,  80  Texas,  96;  Campbell  v.  McCoy,  23  S.  W,  Bep.,  34; 
International  &  G.  N.  By.  Co.  v.  Culpepper,  46  S.  W.  Bep.,  922 ;  Texas 
&  P.  By.  Co.  V.  Pollard,  2  Texas  Civ.  App.,  430 ;  Eads  v.  Marshal,  29 
S.  W.  Bep.,  171 ;  Central  Texas  By.  Co.  v.  Hoard,  49  S.  W.  Bep.,  143 ; 
Missouri,  etc.,  v.  Lyons,  53  S.  W.  Bep.,  97;  That  it  did  not  state  the 
penaltv  of  contributory  negligence.  International  &  G.  N.  By.  Co.  v. 
Neff,  28  S.  W.  Bep.,  285. 

Title  2,  chapter  2,  article  297,  of  the  ordinances  of  the  city  of  Dallas, 
have  no  application  to  this  case.  Said  ordinance  as  drawn  does  not  in 
terms  make  it  negligence  per  se  for  appellee  not  to  slacken  the  pace  of 
his  animal  as  he  approached  the  scene  of  the  accident,  and  special  charge 
No.  4,  requested  by  appellant,  makes  it  negligence  per  se  for  appellee 
not  to  slacken  the  pace  of  his  animal  as  he  approached  the  scene  of  the 
accident,  and  ignores  the  question  of  ordinary  care  or  negligence  vel 
non,  and  is  for  that  reason  erroneous. 

There  is  no  evidence  in  the  record  that  any  person  was  in  the  act  of 
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approaching  or  leaving  a  street  car  upon  any  cross-walk,  as  appellee 
approached  the  car  on  the  occasion  of  the  accident,  and  therefore  the 
special  charge  requested  had  no  application  to  the  facts  proved. 

If  the  ordinance  be  construed  to  have  any  application  to  the  facts,  it 
is  an  unreasonable  ordinance  and  void;  and  if  it  is  not  void  as  a  matter 
of  law,  the  question  of  its  reasonableness  was  a  question  for  the  jury. 
Mills  v.  Missouri,  K.  &  T.  By.  Co.  of  Texas,  59  S.  W.  Eep.,  874. 

TALBOT,  Associate  Justice. — This  suit  was  instituted  in  the  Forty- 
fourth  Judicial  District  Court  of  Dallas  County  by  appellee,  for  damages 
on  account  of  personal  injuries  alleged  to  have  been  sustained  by  him  on 
August  10,  1903,  in  a  collision  with  one  of  the  defendant's  cars  at  a 
point  where  Main  and  Hawkins  Streets  of  said  city  intersect. 

In  hi3  amended  petition,  upon  which  the  cause  was  tried,  appellee 
alleged,  among  other  things,  in  substance:  That  on  August  10,  1903, 
while  plaintiff  was  driving,  in  a  vehicle  drawn  by  a  horse  in  the  city  of 
Dallas,  and  crossing  Main  Street  at  its  intersection  with  Hawkins  Street, 
defendant  negligently  ran  and  propelled  one  of  its  cars  into  and  against 
the  horse  driven  by  plaintiff,  smashing  and  injuring  the  said  buggy  and 
horse  and  the  harness  on  said  horse,  and  seriously  injuring  the  plaintiff. 

Appellant  pleaded  general  and  special  exceptions,  a  general  denial  and 
specially  that  plaintiff  was  guilty  of  contributory  negligence  in  the  fol- 
lowing particulars,  namely :  That  as  he  approached  the  place  of  the  acci- 
dent he  negligently  failed  to  look  and  listen  for  the  approach  of  defend- 
ant's car;  that  when  he  discovered  said  car  he  failed  to  exercise  ordinary 
care  to  avoid  a  collision  therewith,  and  failed  to  check  the  speed  of  his 
horse  in  sufBcient  time  to  avoid  the  accident;  that  as  the  plaintiff  ap- 
proached the  scene  of  said  accident,  he  was  driving  his  horse  through 
the  streets  of  the  city  of  Dallas  at  a  faster  gait  than  seven  miles  per 
hour,  in  violation  of  an  ordinance  of  the  city  of  Dallas,  which  ordinance 
was  in  full  force  and  effect  at  the  time  of  the  act  aforesaid;  that  plain- 
tiff, at  the  time  of  the  accident  complained  of  herein,  was  negligently 
driving  on  the  streets  of  the  city  of  Dallas  in  an  intoxicated  or  semi-in- 
toxicated condition,  and  that  by  reason  of  such  fact  he  was  not  exercising 
that  care  for  his  own  safety  which  a  person  of  ordinary  care  and  prudence 
would  have  exercised  under  the  same  or  similar  circumstances. 

A  jury  trial  resulted  in  a  verdict  and  judgment  in  favor  of  appellee 
in  the  sum  of  $2,275,  from  which  appellant  has  appealed. 

Appellant's  first  assignment  of  error  complains  of  the  action  of  the 
court  in  refusing  to  permit  the  witness  Bobertson,  who  it  seems,  had  seen 
the  accident,  to  testify  by  deposition,  that  the  motorman  at  the  time  of 
the  accident  made  a  good  stop ;  that  in  the  judgment  of  the  witness  it 
was  as  quick  a  stop  as  could  have  been  made  at  that  time  and  place. 
The  testimony  was  objected  to  on  the  ground  that  it  called  for  the  con- 
clusion of  the  witness,  and  was  excluded  by  the  court.  The  witness  by 
his  own  testimony  showed  some  familiarity  with  the  stopping  of  cars 
and  the  conditions  and  circumstances  that  influenced  the  stopping  of  the 
same,  and  while  similar  testimony  as  that  excluded  has  sometimes  been 
allowed  and  sustained  by  the  Appellate  Courts,  yet  we  are  not  prepared 
to  pay  that  the  trial  court  in  this  instance  has  committed  reversible  error. 
Whether  the  Avitness  has  qualified  himself  to  testify  as  an  expert  upon  any 
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subject  undergoing  investigation  or  has  ^'sufficiently  observed  and  con- 
sidered the  particular  matter  under  consideration  to  qualify  him  to  form 
and  express  an  opinion  thereon"  are  questions  for  the  determination  of 
the  trial  court  and  its  action  will  not  ordinarily  be  reviewed,  unless  an 
abuse  of  its  discretion  is  made  to  appear.  No  such  abuse  of  the  court's 
discretion  is  shown  in  this  instance. 

Complaint  is  made  of  the  following  paragraph  of  the  court's  charge 
on  the  measure  of  damages :  "If  your  verdict  should  be  for  the  plaintiff, 
then  the  amount  of  such  verdict  should  be  such  sum  of  money,  if  any, 
as  in  your  best  judgment,  in  the  light  of  the  testimony  before  you,  will 
be  a  reasonable  pecuniary  compensation  to  plaintiff  for  all  such  physical 
pain,  if  any,  and  mental  suffering,  if  any,  and  impairment,  if  any,  of 
his  ability  to  earn  money,  as  the  plaintiff  may  have  sustained  as  the 
direct  result  of  said  accident,  and  also  for  all  such  injury,  if  any,  to 
the  plaintiff^s  horse  or  buggy  or  harness  as  may  have  been  the  direct 
result  of  the  said  accident." 

It  is  contended  that  the  evidence  showed  injury  to  appellee's  neck, 
not  alleged  in  his  petition,  from  which  he  has  suffered,  and  that  the 
above  charge  was  erroneous  in  that  it  did  not  limit  appellee's  recovery 
to  the  injuries  and  suffering  claimed  in  said  petition.  We  think  the 
contention  must  be  sustained.  There  was  no  allegation  in  appellee's 
petition  that  he  had  received  any  injury  to  his  neck,  or  that  he  suffered 
any  pain  in  his  neck ;  nor  do  we  think  the  injuries  alleged  would  neces- 
sarily result  in  injury  to  the  neck  or  include  such  an  injury.  Appellee 
testified  that  when  the  collision  occurred  he  was  thrown  out  of  the 
buggy  and  fell  on  his  neck,  back  and  shoulder ;  that  his  head,  neck  and 
left  arm  seemed  to  be  the  parts  upon  which  he  fell ;  that  it  stunned  him 
and  knocked  him  "kind  of  silly"  when  he  first  hit  the  ground.  W.  D. 
Banks,  who  was  in  the  buggy  with  appellee  at  the  time  of  the  accident, 
testified:  "I  never  heard  of  his  (appellee)  being  unwell  or  making  any 
complaint  before  the  accident,  and  after  the  accident  every  time  I  saw 
him  he  appeared  to  be  puny  and  told  me  then  he  was  suffering  with  pain 
in  his  shoulder  and  neck.  I  saw  him  frequently  and  he  would  tell  me 
his  injuries  still  hurt  him.  He  complained  to  me  frequently  about  suf- 
fering with  his  shoulder  and  neck." 

It  will  be  observed  that  the  charge  objected  to  instructed  the  jury  that 
in  the  event  their  verdict  was  for  the  plaintiff  then  the  amount  thereof 
should  be  such  sum  of  money,  if  any,  as  ...  in  the  light  of  the 
testimony  .  .  .  would  be  a  reasonable  pecuniary  compensation  to 
plaintiff  for  all  such  physical  pain,  if  any,  and  mental  suffering,  if  any, 
and  impairment,  if  any,  of  his  ability  to  earn  money  as  the  plaintiff 
may  have  Sustained  as  the  direct  result  of  said  accident.  This  language 
is  broad  enough  to  embrace  and  authorize  the  jury,  in  estimating  ap- 
pellee's damages,  if  any,  to  take  into  consideration  any  injury  to  his 
neck  received  in  said  accident  and  any  physical  and  mental  pain  suffered 
by  him,  or  impairment  of  his  ability  to  earn  money,  as  a  result  thereof. 
The  nature  and  character  of  appellee's  injuries  were  specifically  alleged. 
The  evidence  quoted  tended  to  show  an  injury  to  appellee's  neck,  and 
physical  and  mental  pain  resulting  therefrom,  which  were  not  alleged. 
There  was  a  general  verdict  and  what  amount  was  allowed  by  the  jury 
for  injury  to  appellee's  neck  and  the  physical  and  mental  pain  suffered 
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by  reason  thereof  can  not  be  told.  Under  these  circumstances  the  charge 
was  aflBrmative  error.  It  should  have  limited  appellee's  recovery  to  l£e 
injuries  and  suffering  alleged  in  his  petition.  (City  of  Dallas  v.  Jones, 
93  Texas,  38;  Texas  &  Pac.  By.  Co.  v.  Durrett,  58  S.  W.  Rep.,  187; 
International  &  G.  N.  By.  Co.  v.  Shaughnessy,  81  S.  W.  Sep.,  1026.) 

The  court's  charge  presented  the  issue  of  contributory  negligence 
on  the  part  of  appellee  in  general  terms  only,  and  appellant  requested  the 
following  special  charges,  namely: 

"1.  If  you  find  and  believe  from  the  evidence  that  the  plaintiff  herein 
as  he  approached  the  scene  of  the  accident  complained  of  herein,  failed 
to  look  and  listen  for  the  approach  of  defendant's  car,  and  that  such 
failure  on  his  part  contributed  to  the  accident  complained  of  herein; 
and  that  a  person  of  ordinary  prudence  would  not  have  so  acted  under 
the  same  or  similar  circumstances,  then  you  are  instructed  that  this 
would  constitute  contributory  negligence  on  the  part  of  the  plaintiff." 

"2.  If  you  find  and  believe  from  the  evidence  that  when  the  plaintiff 
discovered  the  approach  of  the  defendant's  car,  he  failed  to  cheek  the 
speed  of  his  horse  in  suJBBcient  time  to  avoid  an  accident,  and  that  a 
person  of  ordinary  prudence  would  and  could  have  checked  the  speed  of 
his  horse  in  time  to  have  avoided  an  accident,  then  you  are  instructed 
that  this  would  constitute  contributory  negligence  on  the  part  of  plain- 
tiff.*' 

"3.  If  you  find  and  believe  from  the  evidence  that  at  the  time  of  the 
accident  complained  of  herein,  the  plaintiff  was  in  a  state  of  intoxication, 
or  semi-intoxication,  and  that  such  state  of  intoxication  or  semi-intotica- 
tion  placed  him  in  such  condition  that  he  was  unable  to  and  failed  to 
exercise  that  caution  and  care  required  of  him  under  instructions  here- 
tofore given,  and  that  such  condition  contributed  to  the  accident  com- 
plained of  herein,  then  you  are  instructed  that  this  constituted  contribu- 
tory negligence  on  the  part  of  the  plaintiff." 

The  refusal  of  the  court  to  give  these  special  charges  is  the  basis  of 
appellant's  third,  fifth  and  eighth  assignments  of  error.  We  think  each 
of  these  charges  embodied  a  correct  proposition  of  law  applicable  to  the 
facts  and  should  have  been  given.  Appellant  charged  the  appellee  with 
contributory  negligence  in  that  he  failed  to  look  and  listen  for  the  ap- 
proach of  the  car  causing  his  injury,  in  that  when  he  discovered  said 
car  he  failed  to  exercise  ordinary  care  to  check  the  speed  of  his  horse 
and  thereby  avoid  a  collision  with  it,  in  that  at  the  time  of  the  accident 
plaintiff  was  negligently  driving  his  horse  in  an  intoxicated  or  semi-in- 
toxicated condition  and  that  by  reason  of  such  condition  he  was  not 
exercising  that  care  for  his  own  safety  which  a  person  of  ordinary  care 
and  prudence  would  have  exercised  under  similar  circumstances,  and 
was  entitled  to  have  the  facts  as  pleaded  grouped  and  the  defenses 
affirmatively  presented  to  the  jury  for  decision.  The  court  had  failed  to 
so  present  the  issues  in  his  general  charge  and  the  refusal  of  the  special 
charges  was  material  error.  But  it  is  contended  by  appellee  that  the 
special  charges  in  question  were  correctly  refused  because  the  jury  were 
not  instructed  by  said  charges,  or  either  of  them,  how  to  find  in  the  event 
they  found  the  group  of  facts  specified  therein  to  exist ;  that  said  charges 
ignored  the  issue  of  discovered  peril  and  did  not  require  the  jury  to  find 
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that  the  negligence  on  the  part  of  appellee,  if  any,  in  either  of  the 
respects  therein  mentioned,  in  order  to  constitute  contributory  negligence, 
must  have  proximately  contributed  to  his  injuries.  We  do  not  think 
the  court  was  justified  in  refusing  to  give  the  charges  for  either  of  these 
reasons.  The  special  charges  standing  alone,  would  doubtless  be  open, 
in  some  respects,  to  the  objection  urged,  but  they  must  be  read  and  con- 
sidered in  connection  with  the  explanations  and  instructions  contained 
in  the  court's  main  charge  upon  the  subject  to  which  they  relate.  As  said 
in  Bost  V.  Missouri  Pac.  By.,  76  Texas,  172 :  *^t  is  a  rule  as  familiar  as 
it  is  fair  that  all  parts  of  the  charge  having  reference  to  the  same  subject 
should  be  read  and  considered  together.  An  omission  complained  of  in 
one  paragraph  abstractly  considered  may  be  cured  in  some  other  part  of 
the  charge.'*  In  this  case  the  court  gave  an  appropriate  instruction 
on  the  subject  of  discovered  peril,  in  which  the  jury  were  distinctly  told 
that  appellee's  right  to  recovery  on  that  issue  could  not  be  defeated  on 
accoimt  of  his  contributory  negligence.  The  jury  were  also  instructed 
by  the  court's  main  charge  what  was  meant  by  the  term  negligence,  and 
that  if  there  was  negligence  on  the  part  of  appellee  which  contributed  to 
cause  the  accident  then  to  find  for  the  appellant.  The  special  charges, 
supplemented  by  the  court's  instructions  on  the  same  subject  and  read 
in  connection  therewith,  are  sufficient.  The  objection  that  they  did  not, 
in  terms,  direct  the  jury  that  the  negligence,  if  any,  on  the  part  of  ap- 
pellee must  have  proximately  contributed  to  the  accident  in  order  to 
defeat  his  recovery,  should  not  prevail.  Similar  charges  in  the  respect 
referred  to  have  been  pronounced  in  many  cases  to  be  correct.  Besides, 
while  it  may  be  true  that  cases  occur  in  which  a  failure  on  the  part  of 
the  court  to  tell  the  jury,  especially  if  requested  to  do  so,  that  the  negli- 
gence of  the  injured  party  in  order  to  defeat  a  recovery  must  have 
proximately  contributed  to  the  injury,  would  be  reversible  error,  still  we 
do  not  think  the  facts  and  circumstances  shown  in  the  development  of 
the  present  case  bring  it  within  tljat  class.  If  appellee  was  guilty  of  neg- 
ligence in  either  of  the  particulars  mentioned  in  said  charges  and  such 
negligence  contributed  to  the  accident  resulting  in  his  injury,  then  under 
the  circumstances  shown  it  must  necessarily  have  proximately  contributed 
thereto.  The  fact,  or  facts,  particularized  in  said  charges,  respectively, 
were  relied  upon  and  plead,  among  others,  by  appellant  to  establish 
contributory  negligence  and  there  was  testimony  tending  to  establish 
each  plea.  The  appellant  was  entitled,  upon  request,  to  have  the  minds 
of  the  jury  directed  to  the  very  fact  or  facts  involved  in  the  issue  of 
contributory  negligence  and  invoke  their  judgment  upon  the  evidence 
relative  thereto.  It  is  settled  law  that  the  defendant  in  a  case  like  the 
present  has  the  right  to  prepare  and  demand  the  giving  of  a  charge 
requiring  the  jury  to  find  whether  the  evidence  establishes  the  existence 
of  any  fact  or  specified  group  of  facts,  which,  if  true,  would  in  law 
establish  its  plea  of  contributory  negligence;  and  this  is  true  if  proper 
charges  are  asked  as  to  each  of  the  several  special  pleas  of  contributory 
negligence  presented  by  the  record.  (Gulf,  C.  &  S.  P.  By.  v.  Shieder, 
88  Texas,  152;  Missouri,  K.  &  T.  By.  Co.  v.  McGlamory,  89  Texas, 
635;  Missouri,  K.  &  T.  By.  Co.  v.  Bogers,  91  Texas,  62.) 
We  are  inclined  to  the  opinion  that  title  2,  chapter  2,  article  297  of  the 
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ordinances  of  the  city  of  Dallas^  have  no  application  to  this  case  and 
that  the  trial  court  did  not  err  in  refusing  to  give  appellant's  special 
charge  No.  4,  predicated  thereon. 

For  the  reasons  indicated^  the  judgment  of  the  court  below  is  reversed 
and  the  cause  remanded. 

Reversed  and  remanded. 


Tebesa  B.  Davis  et  al.  v.  George  W.  BAGLAin>. 

Decided  March  24^  1900. 

1. — Jndirment — Jurisdiction — CoUateral  Attack. 

In  a  judgment  of  a  District  Court  of  this  State  partitioning  land  between 
joint  owners,  the  defendant  was  a  minor  and  a  nonresident  of  the  State.  In 
a  subsequent  suit  of  trespass  to  try  title  to  the  land  so  partitioned,  the  said 
defendant  offered  to  testify  that  she  had  never  been  cited  in  said  partition 
suit.  Held,  properly  excluded.  A  judgment  rendered  by  a  court  of  competent 
jurisdiction  in  a  cause  involving  property  rights  is  not  subject  to  collateral 
attack  dehors  the  record. 

8. — Judgment — Subsequent  Agreement— Modification. 

Subsequent  purchasers  of  the  property  involved  without  notice  can  not 
be  affected  by  an  agreement  between  the  parties  to  a  judgment  modi^ng  or 
changing  the  terms  of  the  judgment. 

3. — ^Trespass  to  Try  Title — ^Abstract  of  Title. 

Article  5262,  Revised  Civil  Statutes,  construed.  A  sale  designated  in  the 
abstract  of  title,  provided  for  in  said  article,  as  a  ''parol  sale,"  can  not  be 
shown  by  a  deed  and  purchase  money  notes  recited  therein,  the  deed  not  having 
been  included  in  the  abstract. 

4. — ^Vendor — Subsequent  Agreement. 

A  vendor,  having  parted  with  his  interest  in  land,  can  not,  by  an  agree- 
ment concerning  the  boundaries  or  area  of  the  same,  affect  the  rights  of  his 
previous  vendees. 

5. — ^Estates — ^Purchase  by  Administrator. 

The  decedent  having  parted  with  his  interest  in  the  land  before  his  death, 
there  was  nothing  wrong  in  his  administrator  purchasing  said  land  from  the 
decedent's  vendee.  The  holder  of  the  legal  title  to  land  can  maintain  suit  to 
recover  the  same. 

Error  from  the  District  Court  of  Bowie  County.  Tried  below  before 
Hon.  P.  A.  Turner. 

Chas,  S,  Todd,  for  plaintiff  in  error. — ^The  court  erred  in  excluding,  on 
the  objection  of  plaintiff,  the  testimony  of  the  defendant,  Mrs.  Davis, 
offered  by  defendants  to  prove  that  no  citation  or  other  process  was  ever 
served  on  her  in  the  partition  suit  of  W.  T.  Hamilton  and  wife  against 
her  for  partition  of  the  J.  E.  Janes  H.  R.  Survey ;  this  was  error  because 
it  was  imdisputed  that  she  was  a  minor  and  non-resident  of  the  State 
at  the  time  of  said  suit  and  of  the  decree,  and  there  is  no  recital  in  the 
decree  nor  any  evidence,  record  or  otherwise,  showing  that  the  court  ever 
acquired  jurisdiction  of  her  person,  and  the  testimony  offered  shows  that 
in  fact  no  such  jurisdiction  was  ever  acquired ;  and  the  fact  that  defend- 
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ants  included  the  decree  of  partition  in  their  abstract  of  title  filed  herein 
did  not  estop  her  from  showing  that  said  partition  decree  was  void  for 
want  of  jurisdiction.  Crawford  v.  McDonald,  88  Texas,  631 ;  Scanlan 
V.  Campbell,  22  Texas  Civ.  App.,  506;  Shook  v.  I^ufer,  11  Texas  Ct. 
Bep.,  694. 

That  the  court  erred  in  excluding  the  testimony  of  Mrs.  Davis  as  to 
the  understanding  she  had  with  her  sister  after  she  became  of  age,  in 
regard  to  how  the  land  had  been  divided,  cited:  Boyd  v.  Moss,  39  S. 
W.  Bep.,  983. 

The  court  erred  in  excluding,  on  plaintiff's  objection,  the  testimony 
of  Mrs.  Davis,  offered  by  defendants  to  prove  that  imnjediately  after  the 
discovery  of  the  mistake  in  the  division  line,  the  defendant,  Mrs.  Davis, 
and  her  then  husband,  Dr.  Bentley  and  W.  B.  Kizer  mutually  adjusted 
and  corrected  the  mistake  by  Mr.  Kizer  disclaiming  and  releasing  to 
the  defendant  all  land  unsold  by  him  lying  north  of  what  would  be  the 
true  line  dividing  the  tract  into  two  equal  parts  in  dimension  and  acre- 
age, and  disclaiming  any  interest  in  the  lot  No.  6  the  80  acres  in  con- 
troversy. Snow  V.  Starr,  75  Texas,  416;  Ellis  v.  Stone,  4  Texas  Civ. 
App.,  164;  Coughran  v.  Alderete,  26  S.  W.  Rep.,  Ill ;  Hancock  v.  Tram 
Lbr.  Co.,  65  Texas,  233. 

Evidence  of  estoppel  is  admissible  under  plea  of  not  guilty,  though  not 
set  out  in  abstract  filed.  Parker  v.  Cockrell,  31  S.  W.  Rep.,  222 ;  Scar- 
brough  V.  Alcorn,  74  Texas,  358 ;  Mayer  v.  Ramsey,  46  Texas,  376. 

That  the  court  erred  in  refusing  to  give  defendant's  special  charge 
as  follows:  "If  you  find  from  the  evidence  that  about  the  year  1888 
W.  B.  Kizer  made  an  executory  contract  with  H.  M.  Armsworthy  to 
sell  said  Armsworthy  the  40  acres  of  land  mentioned  in  the  defendant's 
special  answer  alleging  such  sale,  and  that  under  such  contract  of  sale 
said  H.  M.  Armsworthy  went  into  actual  possession  of  said  forty  acres 
and  fenced  and  cleared  and  cultivated  the  same,  and  built  a  house  or 
houses  thereon  and  resided  thereon  until  1898,  and  that  said  Armsworthy 
paid  the  purchase  money  or  any  part  thereof  to  said  Kizer,  then  you  will 
find  for  the  defendants  as  to  said  fortv  acres  of  land."  Erwin  v.  Daniels, 
9  Texas  Ct.  Rep.,  185;  McCord  v.Hames,  12  Texas  Ct.  Rep.,  330; 
Sanborn  v.  Murphy,  5  Texas  Civ.  App.,  509;  Huffman  v.  Mulkey,  78 
Texas,  561 ;  Scarborough  v.  Arrant,  25  Texas,  129 ;  Milligan  v.  Ewing, 
64  Texas,  258 ;  Tom  v.  Wollhoefer,  61  Texas,  281. 

Hart,  Mahaffoy  &  Thomas,  for  defendant  in  error. — In  a  suit  between 
a  party  to  a  judgment  of  a  court  of  competent  jurisdiction,  and  a  third 
party,  involving  property  rights  growing  out  of,  or  based  upon  such 
judgment,  said  judgment  is  not  open  to  collateral  attack,  by  evidence 
dehors  the  record,  that  the  party  making  such  attack  was  not  served  with 
citation. 

Plaintiff  in  error  having  furnished  defendant  in  error  with  an  abstract 
of  her  title  which  said  abstract  set  out,  as  one  of  the  muniments  of  her 
title,  the  judgment  of  partition  rendered  in  the  case  of  Hamilton  v. 
herself,  she  could  not,  upon  the  trial  question  the  validity  of  such  judg- 
ment. Claiming  under  such  title,  she  affirmed  its  validity.  Crawford  v. 
McDonald,  88  Texas,  632,  and  authorities  there  cited;  Batt's  Statutes, 
Vol.  XLII.  Civil— 26. 
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art.  5260-63;  Wichita  Land  &  Cattle  Co.  v.  Ward,  1  Texas  Civ.  App., 
307 ;  Glover  v.  Thomas,  75  Texas,  507. 

The  court  did  not  err  in  excluding  the  testimony  of  Mrs.  Davis  as  to 
the  understanding  she  had  with  her  sister  after  she  came  of  age,  first, 
because  the  record  shows  that  at  the  time  of  the  alleged  understanding 
between  Mrs.  Davis  and  W.  T.  Hamilton  and  wife,  that  Hamilton  and 
wife  had  long  since  parted  with  all  their  title  to  the  land  involved  in  this 
suit;  second,  because  there  was  no  pleading  authorizing  its  admission; 
third,  because  its  effect  would  have  been  to  vary  and  alter  a  valid  judg- 
ment of  the  District  Court  of  Bowie  County,  Texas;  fourth,  because  a 
mistake  can  only  be  corrected  in  an  action  brought  for  that  purpose  be- 
.  tween  the  parties  thereto  of  their  privies ;  fifth,  because  such  evidence  was 
hearsay.  Smith  v.  Dunman,  9  Texas  Civ.  App.,  325 ;  Hinson  v.  Walker, 
65  Texas,  106 ;  Buckler's  Digest,  vol.  1,  p.  704 ;  Blumberg  v.  Mauer,  37 
Texas,  7. 

A  party  is  bound  by  the  title  shown  in  the  abstract  filed.  Batf  s  Stat- 
ute, art.  5263;  Smith  v.  Powell,  5  Texas  Civ.  App.,  380. 

The  evidence  of  Mrs.  Davis  as  to  the  deed  from  Kizer  to  Armsvorthy 
was  not  admissible,  because,  first,  no  proof  was  made  or  offered  of  the 
execution  of  said  deed  by  Kizer ;  second,  no  sufficient  predicate  had  been 
laid  for  the  introduction  of  secondary  evidence.  Bounds  v.  Little,  75 
Texas,  321. 

The  undisputed  proof  showing  that  W.  B.  Kizer  sold  and  conveyed  the 
land  in  question  to  Curd  in  1895,  statements  and  agreements  made  by 
him  in  reference  thereto  in  1897  would  not  be  admissible,  because  at 
the  time  of  making  the  same,  Kizer  owned  no  right,  title,  claim  or  in- 
terest in  said  land  and  was  without  authority  to  contract  in  relation 
thereto.  O'Brien  v.  Hilburn,  22  Texas,  624;  Wallace  v.  Berry,  83  Texas 
332 ;  Ellis  v.  Stone,  4  Texas  Civ.  App.,  164. 

The  legal  title  being  in  Ragland,  he  was  entitled  to  sue  and  recover 
the  land  as  against  these  defendants.  An  administrator  is  not  barred 
from  purchasing  land  simply  because  the  title  thereto  had  at  one  time 
vested  in  his  intestate.  Lee  v.  Salinas,  15  Texas,  495;  Hearne  v.  Er- 
hard,  33  Texas,  61 ;  Franco-Texas  Land  Co.  v.  Howe,  3  Texas  Civ.  App., 
319;  Evans  v.  Beeves,  6  Texas  Civ.  App.,  258;  Aldridge  v.  Pardee,  24 
Texas  Civ.  App.,  257 ;  Smith  v.  Wingate,  61  Texas,  54. 

TALBOT,  Associate  Justice. — This  is  an  action  of  trespass  to  try 
title  brought  by  defendant  in  error  George  W.  Kagland  against  Mrs. 
Teresa  B.  Davis  and  husband  Gordon  Davis,  plaintiffs  in  error,  to  recover 
a  tract  of  land,  a  part  of  the  J.  E.  Janes  head  right  survey  in  Bowie 
County,  and  to  also  recover  the  rent  for  the  use  of  same. 

Defendants  plead  not  guilty,  the  three  and  five  years  statutes  of  limi- 
tation, and  equitable  title  to  40  acres  of  the  land  in  controversy  by  reason 
of  executory  title  and  possession,  improvements  and  payment  of  part  of 
purchase  money  by  their  vendor. 

On  the  trial  the  court  directed  a  verdict  for  plaintiff  for  the  land  sued 
for  and  $120  rents,  and  verdict  and  judgment  were  rendered  accordingly, 
from  which  this  appeal  is  prosecuted. 

J.  E.  Janes  owned  a  head  right  survey  of  1476  acres  in  Bowie  County. 
He  died  leaving  as  heirs  two  children,  Mrs.  Teresa  B.  Davis  and  her  sister. 
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Mrs.  Hamilton.  In  1877  the  District  Court  of  said  county  entered  a 
judgment  partitioning  said  1476  acres  between  said  two  heirs  equally, 
giving  to  Mrs.  Davis  the  north  half  and  to  Mrs.  Hamilton  the  south  half. 
The  land  in  controversy  is  situated  on  the  south  half  according  to  the 
partition  line  of  the  commissioners  who  divided  it. 

The  plaintiff,  Bagland,  claims  the  land  under  regular  mesne  convey- 
ances from  Mrs.  Hamilton  down  to  himself. 

The  defendant  claims  through  the  judgment  partitioning  the  land  be- 
tween herself  and  sister;  also  claims  40  acres  through  parol  sale  made 
by  W.  B.  Kizer  to  H.  M.  Armsworthy. 

The  plaintiffs  in  error  complain  of  the  court  in  excluding  the  testi- 
mony of  Mrs.  Davis  to  the  effect  that  she  was  never  cited  in  the  parti- 
tion suit  of  the  District  Court,  wherein  the  land  was  divided  between  her 
and  her  sister.  The  contention  is  that  she  was  at  that  time  a  minor,  a 
nonresident  of  the  State,  and  there  is  no  recital  in  the  decree  or  evidence 
of  record  showing  the  court  ever  acquired  jurisdiction.  We  think  there 
was  no  error  in  this  ruling.  The  judgment  was  rendered  by  a  court  of 
competent  jurisdiction  in  a  cause  involving  property  rights,  and  is  not 
subject  to  collateral  attack  by  evidence  dehors  the  record.  Mr.  Denman, 
justice,  in  discussing  the  question  of  impeaching  judgments  collaterally 
that  are  not  void  on  their  face,  says,  in  Crawford  v.  McDonald,  88  Texas, 
626.  *^There  is,  however,  another  rule  of  law  equally  well  settled  upon 
principles  of  public  policy,  which  precludes  inquiry  by  evidence  aliunde 
the  record,  in  a  collateral  attack  upon  a  judgment  of  a  domestic  court  of 
general  jurisdiction,  regular  on  its  face,  into  any  fact  which  the  court 
rendering  such  judgment  must  have  passed  upon  in  proceeding  to  its 
rendition.  Therefore  it  is  well  settled  that  where  a  personal  judgment 
has  been  rendered  against  a  defendant  by  a  domestic  court  of  general 
jurisdiction,  and  under  the  same  his  property  has  been  seized  and  sold, 
he  will  not,  in  a  contest  over  the  title  to  the  property,  be  allowed  to  show 
by  evidence  dehors  the  record  that  the  judgment  was  rendered  without 
any  service  whatever  upon  him.  Logically  the  judgment  is  in  fact  void, 
but  on  grounds  of  public  policy  the  courts,  in  order  to  protect  property 
rights,  apply  the  rule  aforesaid,  which  precludes  inquiry  into  facts  dehors 
the  record  for  the  purpose  of  showing  the  invalidity  of  the  judgment; 
and  therefore  for  all  practical  purposes,  in  such  collateral  attack,  the 
judgment  is  held  valid.*'  The  effort  to  show  the  judgment  of  partition 
to  be  a  nullity  in  this  case  was  a  collateral  attack  and  the  foregoing 
remarks  of  Justice  Denman  are  applicable.  Beside,  there  was  no  plead- 
ing calling  the  decree  in  question,  but  on  the  other  hand  the  plaintiff  in 
error  included  it  as  a  muniment  of  her  title  in  the  abstract  furnished 
plaintiff. 

The  court  did  not  err  in  excluding  the  testimony  of  Mrs.  Davis  as  to 
the  understanding  she  had  with  her  sister  after  she  became  of  age,  in 
regard  to  how  the  land  had  been  divided,  that  is,  in  running  the  division 
line  that  there  was  a  material  mistake  on  the  part  of  the  commissioners 
in  that  they  thought  they  were  running  the  line  so  as  to  divide  the  land 
equally  as  to  acres,  whereas  it  was  not  so  done.  The  effect  of  this  evi- 
dence would  have  been  to  vary  the  judgment,  which,  in  a  collateral  at- 
tack, can  not  be  done.  Beside,  Mrs.  Hamilton  had  disposed  of  her  inter- 
est in  the  land  to  persons  who  knew  nothing  of  said  matter. 
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Plaintiffs  in  error  claim  40  acres  of  the  land  in  controversy  throngh 
purchase  from  one  H.  M.  Armsworthy.  After  introducing  this  convey- 
ance Mrs.  Davis  was  asked  if  at  the  time  she  purchased  she  saw  any 
papers  in  Armsworthy's  possession,  any  papers  relating  to  said  land- 
She  would  have  testified  that  she  saw  in  his  possession  a  deed  from  W.  B. 
Kizer  to  H.  M.  Armsworthy,  reciting  a  consideration  of  three  notes  of 
$66.66  each,  executory  in  its  character,  and  that  she  also  saw  in  the 
possession  of  Armsworthy  a  note  for  $66.66,  purporting  to  be  one  of  the 
notes  recited  in  said  deed  and  which  was  marked  paid  and  canceled,  and 
further  that  Armsworthy  soon  after  left  the  country  and  after  diligent 
search  he  could  not  be  found.  This  testimony  was  excluded  upon  the 
objection  of  plaintiff  that  it  was  not  the  best  evidence  and  no  notice  was 
given  of  said  deed  and  note  by  the  abstract  filed  by  the  defendant^  but 
gave  notice  of  a  parol  sale. 

The  court  did  not  err  in  sustaining  the  objection  to  this  evidence. 
The  defendants  had  filed  an  abstract  of  title  under  the  statute  (Bev. 
Stats.,  art.  5262,  and  this  deed  was  not  included  therein.  (Smith  v. 
Powell,  5  Texas  Civ.  App.,  373.)  But  the  sale  from  Kizer  to  Armsworthy 
was  designated  a  "parol  sale.''  No  proof  was  offered  of  the  execution  of 
said  deed,  nor  was  there  any  predicate  laid  for  the  introduction  of 
secondary  evidence. 

The  court  excluded  the  testimony  of  Mrs.  Davis,  offered  by  defendants, 
to  the  effect  that  immediately  after  the  discovery,  in  1897,  of  the  mistake 
in  the  division  line,  she,  her  husband  and  W.  B.  Kizer  mutually  adjusted 
and  corrected  the  mistake  in  the  division  line  by  Kizer  disclaiming 
and  releasing  to  the  defendants  all  land  unsold  by  him  lying  north  of 
what  would  be  the  true  line  dividing  the  tract  into  two  equal  parts  in 
dimension  and  acreage.  The  contention  is  that  this  disclaimer  by  Kizer 
prevented  the  defendant  from  proceeding  to  correct  the  decree  of  par- 
tition within  the  period  of  limitation  which  they  might  have  done,  and 
the  said  Kizer  and  those  holding  under  him  were  estopped  from  claiming 
the  said  land  against  the  defendant,  Mrs.  Davis.  At  the  time  the  dis- 
claimer of  Kizer  is  purported  to  have  been  made  he  owned  no  right, 
title  or  interest  in  the  land,  he  having  conveyed  his  title  in  1895,  and 
therefore  had  no  authority  to  bind  his  vendee,  or  those  claiming  through 
his  vendee.  Kizer  having  sold  his  title  his  subsequent  disclaimer  would 
not  affect  the  rights  of  the  plaintiff  herein,  and  it  was  not  error  to  ex- 
clude said  evidence.  (O'Brien  v.  Hilburn,  22  Texas,  617;  Wallace  v. 
Berry,  83  Texas,  328;  Ellis  v.  Stone,  4  Texas  Civ.  App.,  157.) 

The  fifth  error  assigned  is  as  follows :  "The  court  erred  in  sustaining 
the  plaintiff's  objection  to  the  executory  contract  in  writing  between  W. 
B.  Kizer  and  H.  M.  Armsworthy  when  offered  by  defendant  as  per  bill 
of  exception  No.  5.  This  was  error  because  said  contract  came  from 
the  possession  of  W.  B.  Kizer  and  a  copy  of  the  body  of  the  same  had 
been  served  upon  the  defendants  as  part  of  the  plaintiff's  evidence,  and 
said  contract  had  been  introduced  in  evidence  by  the  plaintiff  and  the 
endorsement  on  the  same  shows  the  payment  of  part  of  the  purchase 
money  by  Armsworthy ;  and  under  these  facts  the  plaintiff  could  not  dis- 
pute the  binding  force  of  the  contract  upon  \V.  B.  Kizer,  and  plaintiff 
claiming  under  him  with  notice,  even  though  he  had  not  signed  or  de- 
livered the  same.'* 
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The  instrument  referred  to  in  the  above  assignment  is  as  follows: 

Texarkana,  Feb.  10,  1888. 

This  is  to  certify  that  I  agree  to  sell  to  H.  M.  Armsworthy  the  south 
half  of  lot  No.  (6)  six  of  the  J.  E.  Janes  headright  as  subdivided  by  the 
^county  surveyor  and  so  recorded  in  Bowie  County,  Texas,  commencing 
at  N.  W.  corner  of  lot  No.  5,  thence  E.  534  7-1 0'  varas;  thence  N.  432 
varas;  thence  west  534  7-10  varas;  thence  south  422  varas  to  the 
place  of  beginning,  containing  forty  acres,  for  the  sum  of  two  hundred 
dollars.  One-third,  $66.66-100  on  August  1,  1888,  one-third,  $66.66-100 
on  January  1,  1889;  one-third,  $66.66-100  on  January  1,  1890.  All 
bearing  twelve  percent  interest  from  the  date  of  this  agreement  until 
paid.  Said  Armsworthy  is  to  move  on  said  land  and  commence  im- 
proving the  same,  but  is  not  to  sell  timber  to  be  moved  off  of  said  land 
until  one-third  of  purchase  money  is  paid;  and  upon  the  full  payment 
of  principal  and  interest  I,  W.  B.  Kizer,  bind  myself  in  the  sum  of  four 
hundred  dollars  to  make  a  good  and  sufficient  deed  to  the  same,  but 
in  default  of  making  said  payment  as  set  forth  in  this  contract  the 
same  becomes  null  and  void  and  all  payments  (if  any)  and  improve- 
ments are  hereby  forfeited ;  and  I  agree  to  give  said  Kizer  or  his  assigns 
reasonable  possession  of  the  said  tract  of  land  waiving  all  title  either 
in  same  or  equity.  This  February  10,  1888.  I  accept  the  above  contract 
and  agree  to  pay  said  amount  as  set  forth  in  said  contract.  H.  M. 
Armsworthy:^' 

This  evidence  having  been  introduced  by  plaintiff  without  limitation 
we  do  not  see  how  defendants  were  prejudiced  by  not  being  allowed  to 
introduce  it.  Being  in  evidence  it  was  in  for  all  purposes  for  which 
it  stands,  and  therefore  defendants  were  not  injured  by  reason  of  not 
being  allowed  to  introduce  it.  But  aside  from  this  feature,  and  viewing 
it  as  original  evidence  to  show  title  in  defendant,  we  see  no  error  in 
excluding  it.  It  came  from  the  possession  of  Kizer,  or  rather  it  was 
found  among  his  papers  after  his  death  by  his  administrator,  and  there 
is  no  proof  of  it  ever  having  been  delivered  by  him.  It  was  not  included 
in  defendants^  abstract  of  title  furnished  to  plaintiff.  But  treating  it  as 
a  contract  duly  entered  into,  we  do  not  see  of  what  avail  it  would  be 
to  defendants.  By  its  terms  Armsworthy  was  to  make  certain  payments, 
in  default  of  which  the  contract  was  to  become  null  and  void,  and  "all 
payments  (if  any)  and  improvements  are  hereby  forfeited.^^  There  was 
no  proof  given  (or  tendered)  that  all  the  notes  were  paid.  This  was  a 
condition  precedent  to  Armsworthy,  or  those  claiming  under  him,  be- 
coming the  owners  of  said  land.  Kizer  had  conveyed  the  land  to  another 
under  whom  plaintiff  claims,  which  shows  that  Kizer  had  elected  to 
rescind  the  contract  which  he  had  the  right  to  do  if  the  purchase  price 
had  not  been  paid  by  Armsworthy.  We  are  unable  to  see  that  defendants 
were  injured  by  the  action  of  the  court  in  excluding  the  instrument. 

The  following  charge  was  asked  by  defendants,  which  was  refused,  to 
wit:  "If  you  find  from  the  evidence  that  in  1877,  when  the  decree  of 
partition  which  is  in  evidence  before  you  was  rendered,  the  defendant 
Teresa  B.  Davis  was  a  minor  under  the  age  of  21  years  and  unmarried, 
then  the  plaintiff  is  not  entitled  to  recover  any  of  the  land  sued  for  in 
this  suit,  and  your  verdict  will  be  for  the  defendant.'^    This  would  have 
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been  in  effect  an  attack  upon  the  partition  judgment  which  was  not  per- 
missible in  this  suit. 

The  court  refused  the  following  charge  asked  by  defendants,  viz :  "If 
you  find  from  the  evidence  that  plaintiff,  C.  W.  Ragland,  never  owned  or 
claimed  any  real  interest  in  the  land  sued  for,  but  the  deed  from 
Curd  was  made  to  him  in  trust  for  the  use  and  benefit  of  M.  D.  Tilson, 
and  that  M.  D.  Tilson  is  the  real  plaintiff  herein,  suing  for  his  own  per- 
sonal benefit  through  Ragland,  plaintiff,  and  you  further  find  that  said 
Tilson  was  at  the  time  of  purchase  from  Curd  and  still  is  the  adminis- 
trator of  W.  B.  Kizer,  deceased,  then  the  plaintiff  is  not  entitled  to  re- 
cover in  this  suit  and  you  will  find  for  tiie  defendants.'' 

Kizer  conveyed  his  interest  and  title  in  and  to  the  land  before  his 
death,  and  when  the  land  was  conveyed  to  Ragland,  Elzer's  estate  had  no 
interest  in  the  land  and  there  was  nothing  wrong  in  Tilson  purchasing 
from  Kizer's  vendee,  though  at  the  time  he,  Tilson,  was  Kizer's  adminis- 
trator. Ragland  held  the  legal  title  to  the  land  and  had  the  right  to 
sue,  though  trustee  for  Tilson.  Of  course  defendants  could  interpose  any 
defenses  that  they  might  have  against  Tilson. 

The  court  did  not  err  in  refusing  the  following  charge,  viz :  "If  you 
find  from  the  evidence  that  about  the  year  1888  W.  B.  Kizer  made  an 
executory  contract  with  H.  M.  Armsworthy  to  sell  said  Armsworthy  the 
40  acres  of  land  mentioned  in  the  defendants'  special  answer  alleging 
such  sale,  and  that  under  such  contract  of  sale  said  H.  M.  Armsworthy 
went  into  actual  possession  of  said  forty  acres  and  fenced  and  cleared 
and  cultivated  the  same,  and  built  a  house  or  houses  thereon  and  re- 
sided thereon  until  1898,  and  that  said  Armsworthy  paid  the  purchase 
money  or  any  part  thereof  to  said  Kizer,  then  you  will  find  for  the 
defendants  as  to  said  40  acres  of  land." 

Under  the  contract  Armsworthy  had  forfeited  his  improvements,  not 
having  paid  the  purchase  money,  and  his  possession,  etc.,  did  not  au- 
thorize a  recovery  for  defendants. 

It  was  not  error  to  refuse  the  charge  to  the  effect  that  if  the  jury  should 
find  rents  for  plaintiff  to  deduct  the  amount  of  improvements.  Arms- 
worthy  was  not  entitled  to  pay  for  improvements,  the  evidence  showing 
that  he  had  abandoned  the  land,  and  the  contract  had  been  repudiated 
by  Kizer  in  1895.  The  evidence  shows  that  the  rents  since  the  bringing 
of  this  suit  until  the  trial,  amounted  to  as  much  as  judgment  was  ren- 
dered for. 

The  evidence  warranted  the  court  in  directing  a  verdict  for  plaintiff. 
Plaintiff  showed  a  complete  chain  of  title  from  the  sovereignty  of  the 
soil  and  the  defendants  failed  to  show  title,  either  equitable  or  legal, 
to  the  land,  and  the  judgment  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 
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German  Fire  Insurance  Company  of  Freeport,  Illinois,  v. 
GiBBS,  Wilson  &  Company. 

Decided  March  24,   I90(S. 

1. — Commlttion  to  Take  Deposition — OAcer. 

The  commissioii  to  take  depositions  being  directed  to  any  notary  public 
of  C.  Parish,  the  taking  of  the  deposition  by  a  notary  public  of  N.  Parish 
was  not  a  taking  by  the  officer  to  whom  the  commission  was  directed,  and  the 
deposition  was  properly  quashed. 

2. — Suit  on  Policy — ^Parties — Creditor. 

Where  a  policy  of  fire  insurance  stipulated  on  its  face  the  person  to  whom 
the  loss  is  payable,  such  person  may  sue  alone  and  recover  the  entire  loss. 
Neither  the  assured  or  his  legal  representatives  are  necessary  parties  to  the 
suit.     A  creditor,  holding  the  policy  as  collateral  security,  may  sue  alone. 

8. — AiglLtt  of  Beneficiary  in  Policy — Acts  of  Assured. 

A  clause  in  a  policy  of  fire  insurance  making  the  loss  under  it  payable 
to  a  person  therein  named,  gives  such  person  an  interest  in  the  policy  of  which 
he  can  not  be  deprived  without  his  consent.  Where  the  insurance  company 
paid  into  court  a  certain  amount  of  money,  which  it  claimed  was  the  extent 
of  its  liability,  and  the  assured,  without  the  knowledge  or  consent  of  the  party 
to  whom  the  loss  was  payable,  demanded  and  received  said  deposit  ana  at- 
tempted to  release  the  company  from  further  liability,  the  rights  of  the 
beneficiary  in  the  policy  were  not  prejudiced  thereby. 

4. — Proof  of  Loss — ^Valne  of  Property — ^Adjustment — Charge. 

Where  plaintiffs  alleged  an  adjustment  of  the  loss  under  a  policy  of  fire 
insurance,  and  ask  for  judgment  for  the  amount  due  as  fixed  by  said  adjust- 
ment, the  "proof  of  loss"  constituted  part  of  the  adjustment,  and  the  adjust- 
ment was  evidence  of  the  value  of  the  goods  destroyed,  and  prima  facie  proof 
of  the  amount  due;  therefore  a  requested  charge  to  the  effect  that  the  jury 
should  not  consider  the  "proof  of  loss"  as  evidence  of  value  would  have  been 
misleading,  and  was  properly   refused. 

5. — ^Insurance  Policy — ^Assignment — ^Eyidence. 

A  fire  insurance  policy  may  be  orally  assigned  after  loss  thereunder;  hence 
evidence  that  the  insured,  after  the  fire,  recognized  the  right  of  an  assignee 
to  the  proceeds  was  competent. 

6. — Suppressed  Deposition — Not  Eyldence  as  Admissions — ^Declaration  of  As- 
signor. 

Depositions  which  have  been  suppressed  because  taken  by  an  unauthorized 
officer  can  not  be  introduced  in  evidence  to  prove  an  admission  of  the  witness 
against  his  interest  without  independent  proof  that  the  witness  made  the 
statements  contained  in  the  deposition.  The  certificate  of  the  officer  is  not 
evidence  of  this  fact.  Declarations  of  an  assignor  after  sale  are  not  admis- 
sible against  his  assignee. 

7. — Suit  Upon  Adjustment  of  Loss — ^Eyldence. 

A  suit  to  recover  upon  an  adjustment  of  a  loss  under  a  policy  of  fire 
insurance  is  based  upon  a  new  and  independent  contract,  and  not  upon  the 
policy;  and  the  insurer  can  defeat  such  action  only  by  showing  fraud  or  mis- 
take in  the  adjustment  unknown  to  the  insurer  at  the  time  of  adjustment,  and 
which  could  not  have  been  discovered   by  the  use  of  reasonable   diligence. 

8. — Charge — ^Hot  on  Weight  of  Eyldence. 

A  charge  which  instructed  the  jury  to  find  for  plaintiff  unless  they  found 
for  defendant  on  one  or  more  of  the  issues  submitted,  is  not  upon  the  weight 
of  the  evidence  w^here  by  the  face   of  the  policy  the  loss   is  payable  to  the 
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plaintiffs,  and  the  evidence  showed  an  adjustment  of  the  loes  by  defendant's 
agent. 

9. — ^Nonwalyer  dame. 

A  nonwaiver  clause  in  a  policy  of  insurance  will  not  be  extended  beyond 
its  plain  terms,  and  has  no  application  after  an  adjustment  of  the  loss. 

10. — ^Adjastment  of  Loss — ^Knowledge  of  Facts. 

That  the  company  had  no  knowledge  of  facts  which  mi^t,  if  known,  have 
defeated  the  claim,  is  of  no  avail,  if  the  insurer  might  have  known  them  upon 
inquiry  at  the  time  of  adjustment,  and  was  not  fraudulently  prevented  by  the 
insured. 

11. — ^Instructions  to  Agent — ^Knowledge  of  Insured. 

A  failure  of  an  agent  to  obey  instructions  of  his  company  will  not  defeat 
a  recovery  on  the  policy  where  such  disobedience  is  not  known  to  the  insured. 

12.»4lo]Ltraet  of  Insurance — ^Loss  Payable  Clause. 

A  policy  of  insurance  remains  a  contract  between  the  insurance  company 
and  the  person  originally  insured,  notwithstanding  the  subsequent  insertion  of 
a  clause  making  the  loss,  if  any,  payable  to  another  person. 

18. — ^Dnal  Agency. 

Facta  considered,  and  held  not  sufficient  to  show  that  the  person  acting 
as  agent  of  the  company  at  the  time  the  policy  of  insurance  was  issued,  was 
also  agent  for  the  insured. 

14. — Fraud — Aepudiatlon  of  Contract. 

Facts  considered,  and  held  to  show  that  the  insurance  company  did  not 
promptly  repudiate  the  contract  of  insurance  made  by  its  agent  upon  discovery 
of  the  fraud,  if  there  was  any  fraud. 

Error  from  the  District  Court  of  Limestone  County.  Tried  below 
before  Hon.  L.  B.  Cobb. 

Carden,  Senter  &  Garden,  for  plaintiff  in  error. — Where  a  policj*  is 
voidable  at  the  election  of  the  insurer  because  of  circumstances  con- 
nected with  its  issuance,  it  may  exercise  its  election  after  the  fire,  when 
it  discovers  such  fact,  by  returning  the  premium  to  the  insured,  though 
the  policy  should  be  held  at  the  time  by  a  creditor  of  the  insured  as 
collateral  security  for  a  debt  owing  by  him  to  such  creditor.  Smith  v. 
International  &  G.  N.  Ry.,  78  S.  W.  Rep.,  557;  Jov  v.  Liverpool,  L.  & 
(;.  Ins.  Co.,  74  S.  W.  Rep.,  825;  Hamburg-Bremen  Fire  Ins.  Co.  v. 
Ruddell,  82  S.  W,  Rep.,  826;  Wunderlich  v.  Palatine  Fire  Ins.  Co.,  80 
X.  W.  Rep.,  473. 

The  written  declarations  of  the  insured,  although  supported  by  affi- 
davit, can  not  be  offered  as  evidence  upon  questions  relating  to  the 
ownership  or  the  value  of  the  property  covered  by  the  policy.  Lion 
Fire  Ins.  Co.  v.  Starr,  12  S.  W.  Rep.,  45;  Home  Ins.  Co.  v.  Stone  River 
Bank,  12  S.  W.  Rep.,  916;  Hiles  v.  Hanover  Ins.  Co.,  27  N.  W.  Rep.. 
348;  Insurance  Co.  v.  Stibbu,  46  Md.,  302. 

The  admissions  of  the  insured,  made  after  a  loss,  which  show  a 
breach  of  the  terms  and  conditions  of  the  policy  before  the  loss,  are 
admissible  in  favor  of  the  insurance  company  against  a  claimant  of  tho 
policy  holding  it  as  collateral  security  for  a  debt  due  from  the  insured. 
Joy  V.  Liverpool,  L.  &  G.  Ins.  Co.,  74  S.  W.  Rep.,  825 ;  Atkins  v.  Xew 
York  Life,  62  S.  W.  Rep.,  563;  Smith  v.  International  &  G.  X.  Rv. 
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Co.,  78  S.  W.  Rep.,  557;  Parker  v.  CTiancellor,  15  S.  W.  Rep.,  158: 
Hamburg-Bremen  Fire  Ins.  Co.  v.  Ruddell,  82  S.  W.  Rep.,  826 ;  Wim- 
derlich  v.  Palatine  Fire  Ins.  Co.,  80  N.  W.  Rep.,  473. 

The  declarations  of  the  insured,  made  after  a  loss,  are  admissible  to 
show  want  of  title  in  him  to  the  property  insured,  although  the  loss 
may  be  payable  under  the  terms  of  the  policv  to  his  creditor.  Clapp  v. 
Engledown,  10  S.  W.  Rep.,  462. 

Where  the  insured  is  dead,  and  no  other  evidence  is  available  to  show 
the  ownership  of  property  covered  by  the  policy,  his  declarations  with 
respect  thereto  are  admissible  as  the  best  evidence  obtainable,  although 
the  policy  has  been  pledged  with  his  creditor  as  collateral  security,  es- 
pecially, as  in  the  case  at  bar,  where  such  declarations  are  against  his 
interest  as  tending  to  defeat  the  payment  of  his  debt  and  thereby  lessen 
his  estate.    Heidenheimer  v.  Johnston,  13  S.  W.  Rep.,  47. 

The  court  erred  in  that  paragraph  of  its  charge  to  the  jury  in  which 
it  charged  the  jury  in  substance  as  follows :  "You  are  instructed  that 
on  October  15,  1901,  F.  W.  Hewitt  was  insured  by  defendant  in  a  sum 
not  exceeding  $2,000,  for  the  term  of  one  year,  upon  certain  property 
in  Kosse,  which  plaintiff  says  was  destroyed  by  fire  on  or  about  Novem- 
ber 30,  1901 ;  that  by  the  policy  the  loss,  if  any,  was  payable  to  Gibbs, 
Wilson  &  Co.,  and  that  there  was  an  adjustment  of  the  loss  made  by 
Hewitt  and  an  agent  of  defendant  on  December  10,  1901,  fixing  the 
same  at  $1,655.25,  and  you  will  find  for  plaintiff  the  said  sum,  with 
interest  at  the  rate  of  six  percent  per  annum  from  February  10,  1902, 
unless  you  shall  find  for  defendant  under  some  one  or  other  of  the  issues 
hereinafter  submitted.^'  Curlee  v.  Texas  Home  Fire  Ins.  Co.,  73  S.  W. 
Rep.,  831;  American  Central  Ins.  Co.  v.  Nunn,  82  S.  W.  Rep.,  497. 

Under  the  undisputed  facts  of  the  case,  the  policy  was  made  voidable 
at  the  election  of  the  insurance  company,  because  it  was  issued  by  Gibbs, 
as  manager  of  plaintiffs'  bank,  for  the  benefit  and  protection  of  the 
bank,  upon  the  property  of  an  insolvent  or  financially  crippled  debtor, 
and  Gibbs,  while  pretending  to  act  in  the  transaction  as  agent  of  de- 
fendant, concealed  these  facts  from  it,  though  it  was  his  special  duty 
under  the  rules  of  defendant  to  report  them.  Phoenix  Ins.  Co.  of 
Brooklyn  v.  Willis,  6  S.  W.  Rep.,  325 ;  Bunton  v.  Palm,  9  S.  W.  Rep., 
182;  Scripture  v.  American  Scottish  Mort.  Co.,  49  S.  W.  Rep.,  644; 
British-American  Assur.  Co.  v.  Cooper,  40  Pac.  Rep.,  147;  Joyce  on 
Insurance,  sec.  661. 

No  evidence  was  offered  to  sliow  that  Easley  ever  saw  or  examined 
Hewitt^s  books,  and  hence  the  jury  should  have  been  instructed  that  his 
acts  with  reference  to  the  ascertainment  of  loss  did  not  constitute  a 
waiver  of  the  provisions  of  the  iron-safe  clause.  Planters'  Mutual  Ins. 
Co.  V.  Loyd,  56  S.  W.  Rep.,  44;  Continental  Ins.  Co.  v.  Cummings,  81 
S.  W.  Rep.,  707. 

Under  the  terms  and  provisions  of  the  policy,  the  acts  of  Easley,  in 
connection  with  the  reputed  adjustment  of  the  loss,  could  not  and  did 
not  operate  as  a  waiver  of  any  defense  to  the  policy  the  company  had, 
or  any  right  in  it  to  declare  the  policy  void  for  breach  of  its  terms. 
American  Central  Ins.  Co.  v.  Nunn,  82  S.  W.  Rep.,  497. 

The  agreement  in  the  proof  of  loss  submitted  by  Hewitt  to  defend- 
ant, to  the  effect  that  the  making  up  of  such  proofs  by  the  adjuster 
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should  not  operate  as  a  waiver  by  the  company,  prevents  such  result, 
even  though  the  adjuster  may  have  learned  while  making  or  assisting 
to  prepare  such  proofs  of  facts  which  would,  if  pleaded,  avoid  the  policy. 
American  Central  Ins.  Co.  v.  Nunn,  82  S.  W.  Bep.,  497;  Curlee  v. 
Texas  Home  Fire  Ins.  Co.,  73  S.  W.  Rep.,  831. 

Z.  L  Harlan  and  W.  T.  Jackson,  for  defendant  in  error. — WHiere,  as 
in  this  case,  by  the  contract  of  insurance  itself,  the  loss  under  the 
policy  is  to  be  paid  to  a  person  named  in  it,  and  other  than  the  insured, 
the  person  to  whom  the  loss  is  payable  may  alone  sue  and  recover  the 
entire  loss  under  the  policy,  and  neither  the  assured  nor  his  legal  rep- 
resentatives are  necessary  parties  to  the  suit.  Allison  v.  Phoenix  Ins. 
Co.,  87  Texas,  596;  Pacific  Mut.  L.  Ins.  Co.  v.  Williams,  79  Texas, 
637,  638;  Georgia  Home  Ins.  Co.  v.  Leaverton,  33  S.  W.  Rep.,  579; 
Joyce  on  Insurance,  vol.  3,  par.  2305,  note  5 ;  Clements  on  Fire  Insur- 
ance, 39,  rule  13. 

Treating  the  policy  as  collateral  security  for  Hewitt's  indebtedness 
to  plaintiffs,  that  debt  exceeded  in  amount  the  sum  at  which  the  loss 
was  adjusted,  and  plaintiffs,  as  holders  of  the  security,  could  sue  alone 
and  recover  the  loss  under  the  policy.  Panhandle  Nat.  Bank  v.  Secur- 
ity Co.,  18  Texas  Civ.  App.,  105,  106;  Georgia  Home  Ins.  Co.  v.  Leaver- 
ton,  33  S.  W.  Rep.,  579;  Donalson  v.  Sun  Mut.  Ins.  Co.  (Tenn.).  32 
S.  W.  Rep.,  251;  13  A.  &  E.  Ency.  Law  (2d  ed.),  201,  note  6;  Greene 
V.  Republic  Ins.  Co.,'84  N.  Y.,  572. 

The  proofs  of  loss  constituted  a  part  of  the  adjustment.  The  ad- 
justment was  evidence  of  the  value  of  the  goods  destroyed  and  prima 
facie  proof  of  the  amount  due,  and  a  charge  such  as  suggested  would 
have  been  misleading  and  erroneous  as  against  defendants  in  error. 
Fire  Association  v.  Blum,  63  Texas,  285;  Joyce  on  Insurance,  vol.  4, 
par.  3771. 

A  deposition  which  has  been  quashed  is  inadmissible  as  evidence  for 
any  purpose.  Joy  v.  Liverpool,  L.  &  G.  Ins.  Co.,  74  S.  W.  Rep.,  822; 
Gross  V.  Coffey,  111  Ala.,  468,  20  So.  Rep.,  428;  1  A.  &  E.  Encv.  I^w 
(2d  ed.),  718,  note;  Carlisle  v.  Davis,  9  Ala.,  858;  6  Ency.  P.  &  P.,  541. 

The  adjustment  of  the  loss  under  the  policy  constituted  a  settlement 
between  insurer  and  insured,  which,  like  any  other  settlement,  could  not 
be  avoided,  and  matters  growing  out  of  the  original  contract  of  insur- 
ance made  a  defense  against  a  recovery  on  the  adjustment,  except  upon 
the  ground  of  fraud  or  mistake  in  the  adjustment,  and  there  being  no 
evidence  introduced  on  the  issue  of  fraud  or  mistake  in  the  adjustment, 
and  the  statement  offered  and  excluded  tending  to  prove  neither  fraud 
nor  mistake  in  the  adjustment,  but  only  a  defense  under  the  original 
contract  of  insurance,  its  exclusion,  if  error  at  all,  was  immaterial  and 
not  ground  for  reversal.  Ostrander  on  Fire  Ins.  (2d  ed.),  par.  213; 
Jovce  on  Ins.,  vol.  4,  par.  3743;  May  on  Ins.,  vol.  2,  par.  442;  Smith 
V.  Glen  Falls  Ins.  Co.,  62  N.  Y..  86;  Stache  v.  St.  Paul  Fire  Ins.  Co., 
49  Wis.,  89,  35  Am.  Rep.,  773;  Altgelt  v.  Brister,  67  Texas,  436,  437. 

Hewitt,  the  assured,  after  the  loss  had  occurred,  could  not,  by  an  as- 
signment of  his  claim  against  the  company,  defeat  the  rights  of  Gibbs, 
Wilson  &  Company,  the  payees  under  the  *loss  payable"  clause  in  the 
policy.     Security  Co.  v.  Panhandle  Nat.  Bank,  93  Texas,  582;  Pan- 
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handle  Nat.  Bank  v.  Security  Co.,  18  Texas  Civ.  App.,  106;  Joyce  on 
Ins.,  vol.  3,  par.  2321. 

In  order  to  render  a  breach  of  the  iron-safe  clause  in  the  policy 
available  as  a  defense  to  this  suit  upon  the  adjustment,  it  must  first 
have  been  shown  by  defendant,  by  clear  proof,  that  the  adjustment  was 
made  by  its  adjuster  in  ignorance  of  that  breach.  The  charge  com- 
plained of  was  more  liberal  towards  defendant  in  this  respect  than  the 
law  required  of  it,  and  it  can  not  complain.  Fire  Association  of  Lon- 
don V.  Blum,  63  Texas,  285;  Ostrander  on  Fire  Ins.,  par.  213;  Joyce 
on  Ins.,  par.  3743;  May  on  Ins.,  vol.  2,  par.  442;  Smith  v.  Glen  Falls 
Ins.  Co.,  62  N.  Y.,  86. 

Instructions  from  the  company  to  its  agent  not  to  write  certain  risks 
will  not  avoid  a  policy  on  such  prohibited  risk  unless  it  is  shown  that 
the  insured  had  knowledge  of  such  inhibition  May  on  Ins.  (4th  ed.), 
vol.  1,  par.  126;  Joyce  on  Ins.,  vol.  1,  par.  428;  Joyce  on  Ins.,  vol.  1, 
par.  659;  16  A.  &  E.  Ency.  Law  (2d  ed.),  917,  and  note  2;  Howard 
Ins.  Co.  V.  Owens  (Ky.),  21  S.  W.  Rep.,  1037. 

The  adjustment  itself  was  evidence  of  the  amount  due  on  account 
of  the  loss  under  this  policy,  and  sufficient  of  itself,  if  not  rebutted,  to 
make  prima  facie  proof  of  the  amount  of  such  loss.  Fire  Association 
of  London  v.  Blum,  63  Texas,  285;  Joyce  on  Ins.,  vol.  4,  par.  3771. 

The  premium  on  the  policy  having  been  paid  by  the  insured  and  re- 
ceived by  the  company,  if  there  was  any  conflict  in  his  interests  or  du- 
ties, it  was  the  duty  of  the  company,  when  it  first  learned  that  the  policy 
had  been  issued  by  J.  B.  Gibbs,  its  local  agent,  for  the  benefit  and  pro- 
tection of  plaintiffs,  to  repudiate  his  acts  as  its  agent  and  tender  back 
the  premium  received  by  it.  This  it  failed  to  do,  and  must  now  be  held 
to  have  ratified  its  agent's  acts.  Hanover  Fire  Ins.  Co.  v.  Shrader,  11 
Texas  Civ.  App.,  259,  260;  Georgia  Home  Ins.  Co.  v.  Smithville,  49 
S.  W.  Rep.,  412;  Morrison  v.  Insurance  Co.  of  North  America,  69 
Texas,  363. 

Easley,  defendant's  adjuster,  was  the  insurance  company  itself  in 
making  the  adjustment;  his  acts  were  those  of  the  company,  and  what- 
ever knowledge  he  acquired  during  the  adjustment  was  the  knowledge 
of  and  was  chargeable  to  the  company.  Sisk  v.  American  Cent.  Ins. 
Co.  (Mo.),  69  S.  W.  Eep.,  692;  Couch  v.  Home  Protection  Ins.  Co.,  73 
S.  W.  Bep.,  1078;  Roberts  v.  Sun  Mutual  Ins.  Co.,  35  S.  W.  Rep., 
956,  957. 

BOOKHOUT,  Associate  Justice. — This  suit  was  originally  insti- 
tuted by  the  Rotan  Grocery  Company  against  the  German  Insurance 
Company  and  Gibbs,  Wilson  &  Company,  a  firm  alleged  to  be  com- 
posed of  J.  B.  Gibbs,  Laura  C.  Gibbs  and  Lucy  C.  Wilson,  owners  of 
the  Merchants'  ahd  Farmers'  Bank  of  Kosse,  Texas,  to  recover  a  judg- 
ment on  a  policy  of  insurance  for  $2,000,  issued  to  one  F.  W.  Hewitt. 
Subsequently  the  Rotan  Grocery  Company  disclaimed  any  interest  in 
the  policy,  and  the  suit  was  continued  in  the  name  of  Gibbs,  Wilson  & 
Company,  as  plaintiffs,  and  the  insurance  company  as  defendant.  The 
plaintiffs  alleged  an  adjustment  of  the  loss  at  $1,655.25  under  the 
policy,  and  sought  to  recover  the  amount  of  such  adjustment.    The  de- 
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fendant  plead  in  abatement,  general  denial  and  various  other  defenses, 
the  nature  of  which  will  appear  in  the  opinion. 

A  trial  resulted  in  a  verdict  and  judgment  for  plaintiffs,  and  defend- 
ant perfected  a  writ  of  error  to  this  court. 

Opinion. — It  is  contended  that  the  court  erred  in  refusing  to  set 
aside  the  judgment  rendered  at  a  preceding  term  of  the  court,  sup- 
pressing the  deposition  of  P.  W.  Hewitt  and  reinstate  said  deposition 
The  depositions  of  Hewitt,  the  insured,  were  taken  on  the  16th  of  Janu- 
ary, 1904,  by  a  notary  public  of  Natchitoches  Parish,  Louisiana,  on  a 
commission  addressed  *%  any  clerk  of  a  court  of  record,  having  a  seal, 
or  any  notary  public  of  Caddo  Parish,  Louisiana,  or  any  commissioner 
of  deeds  duly  appointed  under  the  laws  of  Texas,  within  and  for  said 
State  of  Louisiana.''  The  depositions  were  suppressed  on  the  ground 
that  they  could  not  be  lawfully  taken  by  a  notary  public  in  and  for 
Natchitoches  Parish  on  a  commission  thus  addressed.  The  statute  pro- 
vides that,  "upon  the  appearance  of  the  witness,  the  oflScer  to  whom 
the  commission  is  directed  shall  proceed  to  take  his  answers/'  (Rev. 
Stats.,  art.  2284.)  The  commission  in  this  case  having  been  directed 
to  any  notary  public  of  Caddo  Parish,  the  taking  of  the  depositions  by 
a  notary  public  of  Natchitoches  Parish  was  not  a  taking  by  the  officer 
to  whom  the  commission  was  directed,  and  was  unauthorized.  (Bracken 
v.  Neill,  15  Texas,  109;  6  Ency.  PI.  &  Prac,  502.)  The  court  did  not 
err  in  refusing  to  reinstate  the  deposition. 

The  court  did  not  err  in  sustaining  the  plaintiffs'  exceptions  to  the 
defendant's  plea  in  abatement.  The  plea  alleged  in  substance  that 
Hewitt,  the  insured,  had  died  since  the  institution  of  the  suit  intes- 
tate; that  there  was  no  administration  upon  his  estate;  that  his  only 
heirs  were  his  father  and  mother,  Benjamin  Hewitt  and  wife,  resi- 
dents of  Limestone  County,  Texas;  that  they  were  interested  in  the 
proceeds  of  any  judgment  that  might  be  recovered  upon  the  policy. 
The  policy  of  insurance  provided  that  the  loss,  if  any,  was  payable  to 
Gibbs,  Wilson  &  Company.  This  clause  was  written  in  the  policy  at 
the  time  it  was  issued.  The  plea  in  abatement  sought  to  abate  the  suit 
because  the  heirs  of  the  assured  were  not  made  parties.  The  policy 
having  stipulated  on  its  face  the  person  to  whom  the  loss  is  payable, 
such  person  may  sue  alone  and  recover  the  entire  loss,  and  neither  the 
assured  nor  his  legal  representatives  are  necessary  parties  to  the  suit. 
(Allison  v.  Phoenix  Ins.  Co.,  87  Texas,  596;  Pacific  Mut.  Life  Ins. 
Co.  V.  Williams,  79  Texas.  637,  638;  Joyce  on  Insurance,  vol.  3,  par. 
2305,  note  5;  Donalson  v.  Sun  Mut.  Ins.'  Co.  (Tenn.),  32  S.  W.  Bep., 
251.) 

Again,  at  the  time  the  policy  was  issued,  and  at  the  time  of  the  fire, 
Hewitt  was  indebted  to  Gibbs,  Wilson  &  Company,  defendants  in  er- 
ror, in  a  sum  largely  in  excess  of  tlie  face  of  the  policy,  and  is  still  so 
indebted  to  them.  If  defendants  in  error  held  the  policy  as  collateral 
security  for  an  indebtedness,  largely  in  excess  of  the  face  of  the  policy, 
they  alone  could  sue  and  recover  for  the  loss.  (Panhandle  Nat.  Bank  v. 
Security  Co.,  18  Texas  Civ.  App.,  105,  106;  Georgia  Home  Ins.  Co. 
V.  Leaverton,  33  S.  W.  Rep.,  579;  13  A.  &  E.  Encv.  Law  (2d  ed.), 
201,  note  6;  Greene  v.  Republic  Ins.  Co.,  84  N.  Y.,  572.) 
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The  defendant  plead  that  plaintiff,  under  the  terms  of  the  policy, 
is  merely  a  trustee  for  Hewitt;  that  soon  after  the  suit  was  instituted, 
on  or  about  June  30,  1902,  the  defendant  tendered  into  court  and  paid 
the  clerk  the  sum  of  $87,  being  the  amount  of  the  premium  paid  for 
the  policy,  for  the  benefit  of  whoever  might  be  shown  to  be  entitled 
thereto;  that  soon  after  said  tender  was  made  Hewitt  demanded  and 
received  from  the  clerk  of  the  court  the  amount  of  said  tender,  and 
took  the  same  in  full  satisfaction  of  any  and  all  claims  arising  under 
the  terms  of  the  policy  against  defendant,  and  thereby  canceled  and 
annulled  it.  To  this  plea  plaintiffs  excepted,  and  the  court  sustained 
the  exception,  and  this  action  is  assigned  as  error. 

The  loss  under  this  policy  was  payable,  unconditionally,  to  Gibbs, 
Wilson  &  Company.  The  policy  was  attached  to  plaintiffs'  petition  as 
an  exhibit.  After  the  fire,  which  destroyed  the  property  insured,  Hew- 
itt still  recognized  the  loss  as  being  payable  to  plaintiffs,  and  directed 
them  to  collect  and  apply  it  on  his  debt  to  them.  Plaintiffs'  petition, 
filed  June  30,  1902,  set  up  all  these  facts  in  this  suit.  On  July  11, 
1902,  defendant  tendered  and  paid  into  the  hands  of  the  clerk  of  the 
court,  in  which  this  suit  was  pending,  $87,  the  amount  of  the  premium 
paid  for  said  policy,  for  the  benefit  of  whoever  it  might  be  shown  and 
decided  on  the  trial  to  be  entitled  thereto,  and  pleaded  such  tender  and 
asked  to  avoid  the  policy  for  reasons  set  up  in  said  pleading  then  filed. 
Soon  thereafter  Hewitt  called  on  the  clerk  and  claimed  said  $87,  and 
asked  the  clerk  for  it,  and  he  paid  it  to  him.  There  is  no  pretense, 
either  in  the  plea  in  abatement  or  the  evidence,  that  this  was  done 
with  either  the  knowledge  or  consent  of  Gibbs,  Wilson  &  Company. 

It  is  held  in  this  State  that  a  clause  in  a  policy  of  insurance  making 
the  loss  under  it  payable  to  a  person  therein  named  gives  such  person 
an  interest  in  the  policy,  and  he  can  not  be  deprived  of  that  interest 
without  his  consent.  (Security  Co.  v.  Panhandle  Nat.  Bank,  93  Texas, 
582;  Panhandle  Nat.  Bank  v."^  Security  Co.,  18  Texas  Civ.  App.,  106; 
see  also  Cassville  Eoller  Mill  Co.  v.  Aetna  Ins.  Co.  (Mo.),  79  S.  W. 
Bep.,  720;  Joyce  on  Ins.,  vol.  3,  par.  2321.)  The  act  of  plaintiff  in 
error  in  depositing  the  premium  in  court,  and  the  act  of  Hewitt  in  with- 
drawing the  same  from  court  having  been  done  without  the  consent  of 
defendants  in  error,  and  they  not  being  parties  thereto,  did  not  de- 
prive defendants  in  error  of  their  interest  in  the  policy  and  the  right 
to  prosecute  this  suit. 

Upon  the  trial  plaintiff  offered  in  evidence  an  instrument  entitled 
"Proof  of  Loss,"  which  purported  to  have  been  prepared  by  P.  W. 
Hewitt,  setting  out  the  extent  of  his  loss,  amount  of  insurance,  etc. 
Thereupon  defendant  asked  the  court  to  instruct  the  jury  that  this  evi- 
dence could  only  be  considered  upon  the  issue  as  to  whether  or  not 
Hewitt  furnished  the  proof  of  loss  required  by  the  policy,  and  that  the 
jury  should  not  consider  such  evidence  for  any  other  purpose,  and  es- 
pecially, that  the  jury  should  not  consider  it  as  evidence  of  the  value 
of  the  property  destroyed,  and  that  they  should  not  consider  said  in- 
strument as  the  act  of  defendant  or  its  agent.  The  request  was  denied 
and  the  evidence  was  admitted  without  qualification. 

The  fire  which  destroyed  the  insured  property  occurred  November 
30,  1901.    On  December  10,  1901,  one  Wm.  L.  Easley,  an  adjuster  for 
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defendant  insurance  company,  visited  Kosse,  the  place  of  the  fire,  for 
the  purpose  of  adjusting  the  loss  under  its  policy.  He  called  first  at 
the  plaintiffs'  bank,  and  asked  its  employes  to  show  him  the  policy  is- 
sued by  defendant  to  Hewitt,  then  asked  to  see  the  policy  register  kept 
by  its  local  agent  at  Kosse,  and  was  shown  and  examined  both  the  pol- 
icy and  the  register.  He  then  inquired  for  Hewitt,  the  assured,  and 
Hewitt  was  sent  for  by  one  of  plaintiffs'  employes.  After  this,  and  on 
the  same  day,  as  Easley  was  taking  the  train  to  leave  Kosse,  he  met 
Gibbs,  defendant's  local  agent,  who  had  come  in  on  the  train  Easley 
was  going  out  on,  and  told  him  that  he  had  that  day  adjusted  the  Hew- 
itt loss  under  the  policy.  Plaintiffs,  in  their  petition,  set  up  the  issu- 
ance by  defendant  of  its  policy,  the  loss  under  it,  alleged  an  adjust- 
ment of  the  loss,  and  that  the  papers  pertaining  to  and  showing  the 
adjustment  were  in  the  hands  of  defendant,  notifying  it  to  produce 
them  on  the  trial,  and  asking  judgment  for  the  amount  due  as  fixed 
by  the  adjustment.  Defendant's  counsel,  in  conformity  with  such 
notice,  turned  over  on  the  trial  to  plaintiffs'  attorneys  the  paper  styled 
*'proof  of  loss/'  with  the  endorsements  thereon.  This  paper  was  shown 
to  have  been  obtained  by  defendant's  counsel  from  the  defendant's 
State  agent.  On  the  back  of  said  paper,  and  in  the  handwriting  of 
Wm.  L.  Easley,  and  written  with  the  same  ink  with  which  he  signed 
his  name,  were  endorsements  identifying  this  policy,  giving  the  name 
of  the  assured,  amount  of  the  policy,  date  of  the  fire,  date  proofs  were 
received,  giving  "Amount  of  loss  claimed.  $1,655.25,"  and  "Amount 
allowed,  $1,655.25,"  all  of  said  endorsements  signed  by  Wm.  L.  Easley, 
adjuster.  At  the  bottom  of  said  endorsements  was  written  the  follow- 
ing: "60  days."  The  policy  provides  that  the  "ascertainment  or  esti- 
mate" of  loss  or  damage  to  the  property  insured  "shall  be  made  by  the 
insured  and  this  company,  .  .  .  and,  the  amount  of  loss  or  damage  hav- 
ing been  thus  determined,  the  sum  for  which  this  company  is  liable  pur- 
suant to  this  policy  shall  be  payable  sixty  days  after  due  notice,  ascer- 
tainment, estimate,  satisfactory  proof  of  the  loss  have  been  received 
by  this  company."  Proofs  of  loss  and  adjustment  were  made  on  De- 
cember 10,  1901.  M.  A.  Shumard,  the  general  State  agent  of  defend- 
ant, testified  that  the  loss  was  adjusted,  and  the  amount  of  the  liabil- 
ity of  the  insurance  company  agreed  upon  in  the  adjustment  to  be 
$1,655.25,  and  that  under  the  adjustment  and  the  sixty-day  clause  in 
the  policy  the  date  of  the  payment  of  the  loss  would  be  February  10, 
1902.  On  February  10,  1902,  the  said  State  agent  sent  the  company's 
draft  to  its  local  agent  at  Kosse  for  said  sum  of  $1,655.25  in  settlement 
of  this  loss.  This  draft  was  made  payable  to  Botan  Grocery  Company 
and  F.  W.  Hewitt,  and  was  returned  because  the  bank  (Gibbs,  Wilson 
&  Co.)  owned  the  proceeds  of  the  policy.  The  court  instructed  the 
jury  that  there  was  an  adjustment  of  the  loss  under  the  policy,  and  to 
find  for  plaintiffs  the  amount  of  the  loss  as  adjusted,  $1,655.25,  with 
six  percent  per  annum  interest  from  February  10,  1902,  unless  they 
found  for  defendant  under  other  instructions.  In  another  paragraph 
they  were  instructed  that,  if  they  found  certain  facts  therein  stated  to 
exist,  the  adjustment  was  not  binding  on  defendant,  "and  in  such  case 
there  would  be  no  evidence  of  the  value  of  the  goods  lost  that  belonged 
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to  Hewitt,  and  you  will  in  such  event  find  for  defendant/'  The  proofs 
of  loss  constituted  part  of  the  adjustment.  The  adjustment  was  evi- 
dence of  the  value  of  the  goods  destroyed  and  prima  facie  proof  of  the 
amount  due,  and  a  charge  such  as  asked  would  have  been  misleading, 
and  was  properly  refused.  (Fire  Association  of  London  v.  Blum,  63 
Texas,  285;  Joyce  on  Ins.,  vol.  4,  par.  3771.) 

The  sixth  and  seventh  assignments  of  error  complain  of  the  action 
of  the  court  in  admitting,  over  defendant's  objection,  testimony  that 
after  the  fire  Hewitt,  the  insured,  and  Gibbs,  manager  of  defendant  in 
error,  discussed  the  loss  under  the  policy,  and  that  Hewitt  recognized  it 
as  payable  to  Gibbs,  Wilson  &  Company,  and  desired  them  to  collect 
it  and  apply  the  proceeds  to  his  indebtedness  to  them.  It  is  contended 
that  the  declarations  of  an  insured,  made  after  a  loss,  can  not  be  used 
by  a  claimant  of  the  policy  as  original  evidence  to  show  title  or  inter- 
est in  a  third  party  in  a  controversy  between  him  and  the  insurance 
company.  After  alleging  that  Hewitt  took  out  this  policy  under  an 
agreement  to  keep  his  stock  insured,  with  clauses  in  his  policy  making 
the  loss,  if  any,  payable  to  plaintiffs  to  secure  them  in  his  debt  to  them, 
plaintiffs  alleged  that,  after  the  loss  under  this  policy,  Hewitt  recog- 
nized the  right  of  plaintiffs  to  the  proceeds  of  the  loss,  and  directed 
plaintiffs'  agent  to  collect  the  same  and  apply  it  as  a  credit  on  his  in- 
debtedness to  plaintiffs.  As  proving  the  latter  allegations,  plaintiffs 
proved,  by  J.  B.  Gibbs,  the  manager  of  their  bank  at  Kosse,  that  shortly 
after  the  fire  Hewitt  and  he  discussed  the  loss,  and  in  that  discussion 
Hewitt  recognized  the  loss  under  this  policy  as  payable  to  Gibbs,  Wil- 
son &  Company,  and  directed  them  to  collect  it  and  apply  the  amount 
collected  on  his  indebtedness  to  them.  The  policy  was  then  with  plain- 
tiffs as  collateral  security  for  that  indebtedness.  A  fire  insurance  pol- 
icy, after  loss,  may  be  orally  assigned.  (13  Am.  &  Eng.  Encv.  Law 
(2d  ed.),  p.  201,  note  6;  Greene  v.  Republic  Ins.  Co.,  84  N.  Y.*,  572.) 
The  evidence  complained  of  was  admissible  as  tending  to  prove  such  an 
assignment  of  the  policy  sued  on. 

On  the  trial  the  defendant  offered  the  depositions  of  P.  W.  Hewitt, 
purporting  to  have  been  taken  before  Ponder  S.  Carter,  a  notary  pub- 
lic of  Natchitoches  Parish,  Louisiana,  as  admission  by  him  against  his 
interest.  These  depositions  had  been  suppressed  by  the  court.  It  was 
shown  tjiat  Hewitt  was  dead.  The  declarations  and  admissions  were 
to  the  effect  that  about  600  bundles  of  ties  and  300  rolls  of  bagging, 
composing  part  of  his  stock  at  the  time  the  policy  of  insurance  was 
written,  belonged  to  the  Bptan  Grocery  Company,  and  that  he  told  Mr. 
Gibbs  to  write  him  a  policy  on  the  bagging  and  ties  in  the  name  of  the 
Rotan  Grocery  Company  The  depositions  of  Hewitt  having  been  sup- 
pressed, the  same  were  not  admissible  as  depositions.  (Joy  v.  Liver- 
pool, London  &  Globe  Ins.  Co.,  74  S.  W.  Rep.,  822.)  The'  statements 
of  Hewitt  were  contained  in  a  deposition  purporting  to  have  been  taken 
January  16,  1904.  This  was  long  after  the  fire,  and  after  Hewitt  had 
told  Gibbs,  Wilson  &  Company  to  collect  the  loss  and  apply  it  to  his 
debt  to  them.  In  a  suit  involving  the  title  to  personal  property  it  was 
held  that  the  declarations  of  a  prior  vendor,  made  after  a  sale,"  are  not 
admissible  against  his  vendee  to  defeat  a  recovery  by  him.     (Bergen  v. 
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Marble  Co.,  72  Texas,  53;  Boltz  v.  Engelke,  63  S.  W.  Rep.,  899,  900.) 
There  is  authority  to  the  effect  that  acts,  declarations  and  statements 
similar  to  those  made  by  Hewitt  are  suflBcient  to  constitute  an  oral  as- 
signment of  the  policy.  (Greene  v.  Insurance  Co.,  supra.)  If  this 
holding  is  sound,  then  under  the  authorities  last  cited  the  evidence  was 
not  admissible.  But  however  this  may  be,  the  answers  in  the  deposi- 
tion offered  were  not  in  the  handwriting  of  Hewitt.  There  is  no  evi- 
dence that  Hewitt  made  such  statements  to  the  writer  and  that  the 
writer  correctly  took  down  his  statements,  and  that  it  was  then  signed 
by  Hewitt.  We. are  of  the  opinion  that,  before  the  statements  and  ad- 
missions contained  in  the  paper  could  be  introduced  against  Hewitt, 
or  his  assignees,  that  it  should  be  shown  that  Hewitt  made  the  state- 
ments therein  contained,  that  they  were  correctly  written  down  at  the 
time,  and  that  Hewitt  signed  the  same.  These  facts,  if  they  are  facts, 
could  have  been  shown  by  the  person  who  wrote  down  the  statements. 
The  certificate  of  the  notary  was  not  evidence  of  these  facts.  (6  Enc}% 
PI.  &  Prac,  541.)  We  conclude  that  there  was  no  error  in  excluding 
the  evidence. 

Again,  the  suit  was  to  recover  upon  the  adjustment  of  the  loss  under 
the  insurance  policy,  and  by  the  court's  charge  a  recovery  was  not  au- 
thorized or  permitted  except  on  the  adjustment.  There  is  nothing  in 
the  excluded  statements  of  Hewitt  impeaching  the  perfect  fairness  of 
the  adjustment,  or  that  shows,  or  even  tends  to  show,  either  fraud  or 
mistake  in  the  adjustment.  The  action  to  recover  after  adjustment  is 
based  upon  a  new  and  independent  contract,  and  not  upon  the  policy, 
and  the  insurer  can  defeat  such  action  only  by  showing  fraud  or  mis- 
take in  the  adjustment  Even  if  it  be  shown  that  there  had  been  for- 
feitures, of  which  the  insurer  had  no  knowledge  when  the  adjustment 
was  made,  it  will  not  be  excused,  if  it  appears  that  the  information  was 
available  and  might  have  been  obtained  by  the  use  of  reasonable  dili- 
gence. (Ostrander  on  Fire  Ins.  (2d  ed.),  par.  213;  Joyce  on  Ins., 
vol.  4,  par.  3743;  May  on  Ins.,  vol.  2,  par.  442;  Smith  v.  Glen  Palls 
Ins.  Co.,  62  N.  Y.,  85^  Staache  v.  St.  Paul  Eire  Ins.  Co.,  49  Wis.,  89, 
35  Am.  Rep.,  773.) 

For  the  reason  last  set  forth,  in  our  holding  that  there  was  no  error 
in  excluding  the  admissions  made  in  the  purported  deposition  of  Hew- 
itt, we  hold  that  the  court  did  not  err  in  excluding  the  aflBdavit  of  Hew- 
itt, made  before  M.  M.  Patton,  a  notary  public  of  McLennan  County, 
on  March  4,  1902;  that  Gibbs  was  instructed  by  him  to  write  a  policy 
covering  the  ties  and  bagging;  that  the  same  belonged  to  the  Rotan 
Grocery  Company,  and  the  policy  was  to  be  taken  out  to  protect  their 
interest  in  case  of  fire.  Nor  did  the  court  err  in  excluding  the  state- 
ments of  Hewitt,  made  to  the  witness  Shear,  to  the  same  effect,  made 
after  the  loss,  and  after  Hewitt  had  parted  with  his  interest  in  the 
Molicy. 

There  was  no  error  in  excluding  the  transfer  of  the  policy  to  the 
Rotan  Grocery  Company  by  Hewitt  on  January  26,  1902.  He  could 
not,  after  the  loss  had  occurred,  by  an  assignment  of  his  claim  against 
the  company,  defeat  the  rights  of  Gibbs,  Wilson  &  Company,  the  payees 
under  the  ^loss  payable^*  clause  in  the  policy.     (Security  Co.  v.  Pan- 
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handle  Nat.  Bank,.  93  Texas,  582 ;  Bank  v.  Security  Co.,  supra ;  Joyce 
on  Ina.,  vol.  3,  par.  2321.) 

The  following  paragraph  of  the  charge  is  assigned  as  error:  ^Tou 
are  instructed  that  on  October  15,  .1901,  F.  W.  Hewitt  was  insured  by 
defendant  in  a  sum  not  exceeding  $2,000,  for  the  term  of  one  year, 
upon  certain  property  in  Kosse,  which  plaintiff  says  was  destroyed  by 
fire  on  or  about  November  30,  1901 ;  that  by  the  policy  the  loss,  if  any, 
was  payable  to  Qibbs,  Wilson  &  Company,  and  that  there  wag  an  ad- 
justment of  the  loss  made  by  Hewitt  and  an  agent  of  defendant  on 
December  10,  fixing  the  same  at  $1,655.25,  and  you  will  find  for  plain- 
tiff the  said  sum,  with  interest  at  the  rate  of  six  percent  per  annum 
from  February  10,  1902,  unless  you  shall  find  for  defendant  under  some 
one  or  other  of  the  issues  hereinafter  submitted." 

It  is  contended  that  this  charge  is  upon  the  weight  of  evidence,  in 
that  it  instructed  a  verdict  for  $1,655.25,  unless  the  jury  found  for  de- 
fendant under  one  of  its  special  pleas,  although  the  question  of  owner- 
ship of  the  property,  and  the  amount  of  the  loss,  were  issues  in  the  case 
upon  which  the  burden  of  proof  was  on  plaintiff.  One  of  the  issues  re- 
ferred to  in  the  paragraph  of  the  charge  complained  of  was  the  question 
of  ownership  of  the  property  destroyed,  which  issue  the  court  submitted, 
and  the  jury  found  this  issue  in  favor  of  plaintiflfs.  There  was  evi- 
dence tending  to  show,  and  which  justified  the  jury  in  finding,  that  the 
bagging  and  ties  in  Hewitfs  store  at  the  time  the  policy  was  issued, 
and  which  were  covered  by  the  policy,  belonged  to  Hewitt.  The  ad- 
justment fixed  the  amount  of  the  loss,  and  the  same  was  prima  facie 
evidence  of  the  amount.  (Fire  Association  of  London  v.  Blum,  63 
Texas,  285.)  The  face  of  the  policy  showed  that  the  loss  was  payable 
to  Gibbs,  Wilson  &  Company,  and  the  court  did  not  err  in  assuming 
this  fact  as  established. 

The  evidence  showed  an  adjustment  of  the  loss  by  defendant's  ad- 
juster, Wm.  L.  Easley.  The  nonwaiver  clause  in  the  policy  will  not  be 
extended  beyond  its  plain  terms,  and  would  not  apply  after  an  ad- 
justment of  the  loss  had  been  made.  (Pennsylvania  Ins.  Co.  v.  Hughes, 
108  Fed.  Bep.,  477;  Smith  v.  Glen  Falls  Ins.  Co.,  62  N.  Y.,  85;  Illinois 
Mut.  Fire  Ins.  Co.  v.  Archdeacon,  82  111.,  236.)  It  could  be  shown, 
as  a  ground  for  setting  aside  the  adjustment,  that  it  was  fraudulent, 
or  made  through  a  mistake  of  fact. 

It  is  contended  that  the  court  erred  in  the  following  charge:  **If 
Easley,  defendant's  adjuster,  knew  at  the  time  of  adjustment  that 
Hewitt  had  failed  to  keep  such  books  as  were  required  by  the  policy, 
then  the  defendant  can  not  defeat  this  suit  on  the  ground  of  failure 
to  keep  such  books.*'  This  charge  is  applicable  to  the  iron-safe  clause 
plead  by  defendant.  In  order  for  a  breach  of  this  clause  to  be  avail- 
able as  a  defense  to  the  adjustment,  the  proof  should  show  that  the  ad- 
justment was  made  in  ignorance  of  the  breach.  The  proof  fails  to  show 
that  the  adjuster  called  upon  Hewitt  to  produce  his  books  and  records, 
and  that  he  failed  to  produce  them  for  his  inspection  during  the  ad- 
justment. That  the  company  had  no  knowledge  of  facts  which  might, 
if  known,  have  been  eflFectual  to  defeat  the  claim,  is  of  no  avail,  if  the 
VoL  XLII.  Civil— 27. 
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insurer  might  have  known  them  upon  inquiry  at  the  time  of  the  ad- 
justment, and  was  not  fraudulently  prevented  from  coming  to  their 
knowledge  by  the  insured.  (Fire  Association  of  I^ndon  v.  Blum,  su- 
pra; Ostrander  on  Fire  Ins.,  par.  213;  Joyce  on  Ins.,  par.  3743;  May 
on  Ins.,  vol.  2,  par.  442;  Smith  v.  Glen  Falls  Ins.  Co.,  62  N.  Y.,  85.) 

Complaint  is  made  of  the  action  of  the  court  in  refusing  the  follow- 
ing special  charge  requested  by  defendant:  "You  are  instructed  that 
the  undisputed  evidence  shows  that  J.  B.  Gibbs,  the  agent  of  the  de- 
fendant company,  who  issued  the  policy  sued  upon,  acted  in  that  trans- 
action as  the  agent  of  plaintiff,  and  for  its  benefit  and  protection,  and 
also  as  the  agent  of  Hewitt,  the  insured,  and  that  said  Gibbs  did  not 
report  at  the  time  to  defendant  that  said  policy  was  made  payable  to 
plaintiff,  and  that  plaintiff  did  not  discover  said  fact  until  after  the 
fire  and  after  the  submission  of  proofs  of  loss  by  the  insured  to  de- 
fendant's adjuster;  that  a  controversy  arose  between  plaintiff  and  the 
Botan  Grocery  Company  as  to  the  right  to  the  proceeds  of  the  policy, 
and  thereupon  defendant  denied  any  liability  under  the  policy.  You 
are  therefore  instructed  that,  under  the  undisputed  testimony,  defend- 
ant promptly  denied  liability  upon  the  policy  upon  discovery  of  the 
fact  that  said  J.  B.  Gibbs  had  acted  as  its  agent,  and  also  as  the  agent 
of  plaintiff,  and  of  Hewitt,  in  procuring  the  policy  of  insurance,  and 
you  will  therefore  find  for  the  defendant." 

It  is  contended  that,  under  the  undisputed  evidence,  the  policy  was 
voidable  at  the  election  of  the  insurance  company,  because  it  was  is- 
sued by  Gibbs,  as  manager  of  plaintiff's  bank,  for  the  benefit  and  pro- 
tection of  the  bank,  upon  the  property  of  an  insolvent  or  financially 
crippled  debtor,  and  Gibbs,  while  pretending  to  act  in  the  transaction 
as  agent  of  defendant,  concealed  these  facts  from  it,  although  it  was 
his  duty  under  the  rules  of  defendant  to  report  it.  The  rules  of  de- 
fendant applicable  to  its  agents  contained  the  following  instructions: 
'*The  property  of  all  people  of  questionable  standing,  either  personal 
or  in  business,  is  strictly  prohibited."  "See  that  all  questions  on  daily 
report  applicable  to  the  risk  reported  are  answered  in  full;  otherwise 
daily  report  will  be  returned  for  completion  or  risk  declined.  Ques- 
tions are  not  asked  'as  a  matter  of  form,'  but  to  gain  information  ab- 
solutely necessar\'  to  a  correct  understanding  of  the  liability  assumed." 
"On  issuing  policy,  send  daily  report  of  it  to  this  office  by  first  mail. 
Bead  the  instructions  on  daily  report  and  you  will  see  exactly  wliat  is 
wapted." 

The  evidence  fails  to  disclose  that  Hewitt  had  any  knowledge  of  . 
these  instructions.  Gibbs  had  authority  to  issue,  and  did  issue,  the 
policy.  It  is  not  sought  to  be  avoided  for  want  of  authority  on  the 
part  of  the  agent  to  issue  the  policy,  but  upon  the  ground  that  the 
agent  omitted  to  comply  with  his  instructions  from  the  company  to 
transmit  to  it  copies  of  the  written  portions  of  the  policy,  in  that  he 
did  not  show  in  his  daily  report  that  the  policy  contained  a  stipulation 
making  the  loss,  if  any,  payable  to  plaintiff. 

We  think  it  clear  that  instructions  from  the  plaintiff  in  error  to  its 
agent,  not  to  write  insurance  on  property  of  "insolvent  oi*  financially 
crippled  debtors,"  will  not  avoid  a  policy  written  on  such  prohibited 
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risks  unless  it  be  shown  that  the  insured  had  knowledge  of  such  inhibi- 
tion. (May  on  Ins.  (4th  ed.),  vol.  1,  par.  126;  Joyce  on  Ins.,  vol.  1, 
par.  428;  Joyce  on  Ins.,  vol.  1,  par.  659;  16  Am.  &  Eng.  Ency.  Law 
(2d  ed.),  917,  and  note  2;  Howard  Ins.  Co.  v.  Owens  (Ky.),  21  S.  W. 
Hep.,  1037.) 

J.  B.  Gibbs,  at  the  time  of  writing  the  policy,  was  not  the  agent  of 
Hewitt,  the  insured.  Hewitt  applied  to  him  for  the  insurance,  and  de- 
sired $3,000,  but  Gibbs,  the  local  agent,  after  inspecting  the  risk,  de- 
clined to  write  it  for  more  than  $2,000,  because  he  did  not  think  the 
stock  would  bear  more.  At  that  time  Gibbs  had  no  interest  in  the 
partnership  of  Gibbs,  Wilson  &  Company,  to  whom  the  loss  under  the 
policy  was  payable.  He  was  at  that  time  an  employe  of  that  partner- 
ship. Hewitt  did  not  owe  him  anything,  and  he  had  no  interest  in 
Hewitt^s  business.  The  'loss  payable  clause*'  in  the  policy  was  inserted 
under  an  agreement  made  about  April  28,  1900,  between  Hewitt,  act- 
ing for  himself,  and  J.  B.  Gibbs,  acting  for  Gibbs,  Wilson  &  Company. 
The  insertion  of  this  clause  in  the  policy  did  not  make  Gibbs,  Wilson 
A  Company"  a  party  to  the  contract,  but  the  contract  remained  a  con- 
tract between  the  insurance  company  and  Hewitt.  (Hamburg-Bremen 
Fire  Ins.  Co.  v.  Buddell,  82  S.  W.  Bep.,  826.)  Gibbs,  Wilson  &  Com- 
pany not  being  parties  to  the  contract,  and  J.  B.  Gibbs,  at  the  time  the 
policy  was  written,  not  being  the  agent  of  Hewitt,  or  having  any  inter- 
est in  his  business,  could,  in  issuing  the  policy,  only  have  acted  for  the 
insurance  company,  and,  this  being  so,  his  act  was  valid.  (Piske  v. 
Boyal  Exchange  Assur.  Co.,  75  S.  W.  Bep.,  382;  British-American 
Ins.  Co.  V.  Cooper,  6  Col.  App.,  26,  40  Pac.  Bep.,  147.) 

Again,  the  charge  requested  tells  the  jury  that,  under  the  undisputed 
testimony,  defendant  promptly  denied  liability  upon  the  policy  upon 
the  discovery  of  the  fact  that  J.  B.  Gibbs  acted  as  its  agent,  and  also 
as  agent  of  plaintiff,  and  of  Hewitt,  in  the  procuring  of  the  policy  of 
insurance.  This  fact  was  not  established  by  the  evidence.  It  would 
seem  that  the  defendant  had  notice  of  all  the  facts  it  now  claims 
avoided  the  policy  when  its  adjuster  saw  the  policy  at  the  time  he  ad- 
justed the  loss  on  December  10,  1 901 ;  when  Gibbs  wrote  them  on  Janu- 
ary 4,  1902,  that  the  policy  had  been  assigned  to  the  bank;  when  he 
wrote  them  again,  on  February  12,  1902,  returning  draft,  that  the 
bank  held  the  policy  under  a  clause  in  it  making  the  loss  payable  to 
Gibbs,  Wilson  &  Company;  when  Gibbs's  depositions  were  taken  on 
April  4,  1902,  in  which  he  testified  fully  to  all  these  facts ;  when  Shu- 
mard's  depositions  were  taken  on  May  11,  1902,  in  which  he  swears  to 
all  the  facts  they  now  set  up;  when  Botan^s  petition  was  filed,  March 
18,  1902,  and  plaintiffs'  cross-bill,  setting  up  the  facts  fully,  attaching 
a  copy  of  the  policy,  was  filed  on  June  30,  1902;  yet,  notwithstanding 
all  these  facts,  defendant  retained  the  premium  paid  it^  and  never  re- 
pudiated the  dual  agency  of  Gibbs,  if  any,  until  December  24,  1903,  al- 
though it  had  filed  two  answers  before.  To  have  told  a  jury  that  such 
was  a  prompt  repudiation  of  the  acts  of  its  agent  would  have  been  er- 
ror. It  was  the  duty  of  the  company  to  manifest  its  intention  to  avoid 
the  policy  promptly  upon  ascertaining  its  agent  was,  at  the  time  he 
wrote  the  policy,  also  the  agent  of  the  insured.     (Hanover  Fire  Ins. 
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Co.  V.  Shrader,  11  Texas  Civ.  App.,  259,  260;  Georgia  Home  Ins.  Co. 
V.  Smithville,  49  S.  W.  Bep.,  412;  Morrison  v.  Insurance  Co.  of  North 
America,  69  Texas,  363.) 

The  assignments  of  error  not  discussed  have  been  carefully  consid- 
ered by  us,  and  we  are  of  the  opinion  no  reversible  error  is  pointed 
out  therein.    The  judgment  is  affirmed. 

Affirmed. 

ON   REHEARING. 

Our  attention  is  called,  in  the  motion  for  rehearing,  to  a  statement 
in  the  opinion  which  is  misleading.  In  speaking  of  the  declarations  in 
the  deposition  of  Hewitt  purporting  to  have  been  taken  before  Ponder 
S.  Carter,  notary  public  of  Natchitoches  Parish,  Louisiana,  we  say: 
^^The  declarations  and  admissions  were  to  the  effect  that  about  600 
bundles  of  ties  and  300  rolls  of  bagging,  composing  part  of  the  stock 
at  the  time  the  insurance  policy  was  written,  belonged  to  the  Botan 
Grocery  Company.'*  The  exact  declaration  shown  by  the  bill  of  excep- 
tion was:  "I  had  in  stock  at  the  time  of  the  fire  several  cars  of  grain 
and  hulls,  and  also  about  600  bundles  of  ties  and  300  rolls  of  bagging 
which  belonged  to  the  Botan  Grocery  Company."  This  declaration  is 
substituted  for  the  statement  in  the  ojrinion,  and  in  this  respect  the 
opinion  is  corrected.  This  correction  does  not  affect  the  conclusion 
reached,  and  the  motion  for  rehearing  is  overruled. 

Overruled. 

Writ  of  error  refused. 


Village  Mills  Company  et  al.  v.  Julius  Manley. 

Decided  March  28,  1906. 

1. — ^Potfenion  of  Patented  Land  Believing  Same  to  be  Vacant — ^Limitation. 
The  fact  that  one  takes  possession  of  patented  or  titled  land  under  the 
mistaken  belief  that  it  is  vacant  and  with  the  purpose  of  acquiring  title  thereto 
from  the  State,  does  not  prevent  the  ten  years'  statute  of  limitation  from 
nmning  in  his  favor  against  the  owner  of  the  land. 

2. — Same. 

Conflict  in  decisions  noted.     Price  v.  Eardsley,  77   S.  V^.  Rep.,  416,  fol- 
lowed. 

Appeal  from  the  District  Court  of  Tyler  County.  Tried  below  be- 
fore Hon.  W.  P.  Nicks. 

T.  C.  Mann,  for  appellant, 

v.  A.  Collins,  for  appellee. 

GILL,  Chief  Justice. — ^This  suit  was  brought  by  Julius  Manley  in 
the  form  of  trespass  to  try  title  to  recover  160  acres  of  the  Nancy 
Skillem  league.  During  the  pendency  of  the  suit  in  the  trial  court 
there  were  several  parties  made  defendant,  but  by  successive  amend- 
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ments  by  plaintiff,  and  the  ruling  of  the  trial  court  upon  pleas  and 
motions,  all  the  defendants  were  eliminated  except  A.  F.  Kountze.  As 
no  point  is  made  as  to  any  other  of  the  defendants  they  will  not  be 
further  mentioned. 

Manley  claims  the  land  by  ten  years  limitation,  conceding  that,  but 
for  limitation,  the  title  would  be  in  Kountze.  The  defense  was  gen- 
eral denial  and  not  guilty. 

A  trial  to  the  court  without  a  jury  resulted  in  a  judgment  in  favor 
of  plaintiff  for  SOU>  acres  of  land  by  specific  description,  the  demand 
having  been  reduced  to  a  specific  tract  of  that  acreage  by  the  plain- 
tiff's last  amendment. 

Kountze  has  appealed,  and  makes  two  points  against  the  judgment: 
First,  the  plaintiff  having  entered  and  held  the  land  in  the  erroneous 
belief  that  it  was  vacant  public  land,  it  was  error  to  adjudge  that  such 
a  holding  constituted  adverse  possession  against  the  true  owner.  Sec- 
ond, the  judgment  is  unsupported  by  the  evidence,  because  the  rec- 
ord fails  to  show  uninterrupted  possession  for  ten  years. 

As  to  the  character  of  the  entry  and  holding  of  the  plaintiff  the  evi- 
dence is  undisputed.  It  was  agreed  in  effect  that,  but  for  such  title  as 
the  plaintiff  might  show  by  limitation,  the  appellant  held  the  title  to 
the  land,  and  that  plaintiff  had  never  had  title  otherwise  to  any  part 
of  the  league. 

In  1866  appellee  entered  upon  the  land,  purchasing  certain  improve- 
ments thereon  from  one  Tom  Allison.  He  understood  and  believed 
at  the  time  that  the  land  was  vacant,  unappropriated  public  dojnain, 
and  intended  to  preempt  160  acres  thereof  and  procure  title  from  the 
State.  That  for  this  purpose  he  had  it  surveyed  in  1871.  Upon  his 
entry  he  took  actual  possession  of  801^  acres,  and  this  possession  con- 
tinued until  1894.  In  the  year  last  named  he  moved  off,  leaving  his 
holdings  in  charge  of  George  Allison,  who  at  different  times  thereafter 
had  tenants  on  the  place. 

In  1876  Manley  learned,  or  was  informed,  that  the  land  was  a  part 
of  the  Nancy  Skillem  league. 

In  1891  he  had  a  resurvey  of  the  land  made,  so  as  to  take  in  a  small 
strip  of  land  which  was  in  fact  public  land. 

These  efforts  to  procure  title  to  the  land  were  carried  to  the  Land 
Office,  and  the  records  of  that  office  show  that  as  late  as  1900  the  ef- 
forts were  continued,  but  patent  was  finally  refused  on  the  ground  that 
the  field  notes  confiicted  with  an  older  survey. 

There  is  evidence  to  support  the  conclusion  that  when  Manley  was 
informed  in  1876  that  the  land  he  held  was  on  the  Skillem  survey, 
though  he  from  time  to  time  continued  his  efforts  to  procure  the  title 
from  the  State,  he  nevertheless  decided  that  if  the  information  proved 
true  he  would  get  title  by  limitation.  His  claim  was  hostile  to  all  the 
world  except  the  State.  His  possession,  use  and  occupation  was  shown 
to  be  continuous  from  1866  until  1894.  He  had  improved  the  land  by 
construction  of  houses  and  enclosures,  and,  though  his  possession  since 
has  not  been  continuous,  it  has  been  practically  uninterrupted. 

Appellants,  in  support  of  the  proposition  that  one  can  not  support 
the  plea  of  limitation  of  ten  years  by  proof  of  occupancy  of  land  under 


422  Texas  Civil  Appeals  Reports,  Vol.  42.  [March, 

the  mistaken  belief  that  it  is  vacant  land,  and  with  a  purpose  to  ac- 
quire it  from  the  State,  cite:  Blum  v.  Rogers  (11  Texas  Civ.  App., 
184) ;  Hartman  v.  Huntington  (11  Texas  Civ.  App.,  132) ;  Plewellen  v. 
Randall  (74  S.  W.  Rep.,  49),  and  Whitaker  v.  Thayer  (12  Texas  Ct. 
Rep.,  653.)  More  than  one  of  these  cases  appear  directly  to  support 
the  proposition. 

Opposed  to  it  are  Converse  v.  Ringer  (6  Texas  Civ.  App.,  58) ; 
Longley  v.  Warren  (11  Texas  Civ.  App.,  269),  and  Price  v.  Eardley 
(77  S.  W.  Rep.,  416). 

In  Blum  V.  Rogers,  supra,  the  doctrine  announced  in  Converse  v. 
Ringer,  supra,  was  pronounced  unsound^  and  the  court  refused  to  follow 
it  The  facts  were  undisputed,  and  there  was  but  one  question  in  the 
case.  It  met  with  the  apparent  approval  of  the  Supreme  Court,  writ 
of  error  having  been  refused.  It  was  followed  by  this  court  in  Plewel- 
len v.  Randall  upon  practically  the  same  facts.  The  latter  case  was 
not  carried  beyond  this  court. 

In  Longley  v.  Warren  the  Court  of  Civil  Appeals  of  the  Second 
District,  in  an  able  opinion  by  Justice  Stephens,  reaflBrms  the  doctrine 
of  Converse  v.  Ringer,  supra,  and  writ  of  error  was  refused  in  that  case. 

We  shall  not  undertake  to  reconcile  tli^  authorities,  but  shall  follow 
the  case  of  Price  v.  Eardley  (77  S.  W.  Rep.,  416),  in  which  Justice 
Ply,  for  the  San  Antonio  court,  reviews  the  conflicting  opinions.  It  is 
there  held  that,  where  one  enters  upon  land  believing  it  to  be  vacant, 
and  with  a  purpose  to  acquire  it  from  the  State,  and  follows  up  that 
purpose  by  lawful  efforts  to  acquire  title  thereto  from  the  State,  and 
the  other  evidence  shows  that  his  holding  was  hostile  against  all  the 
world  except  the  State,  he  acquires  the  title  by  limitation  if  such  hold* 
ing  is  shown  to  have  been  for  the  requisite  length  of  time.  Justice 
Ply  expresses  the  view  that,  notwithstanding  the  apparent  conflict  of 
opinion,  the  other  cases  were  decided  rightly  upon  the  facts.  The  his- 
tory of  the  question,  as  disclosed  by  the  various  cases  in  which,  in  one 
way  or  anotiier,  it  was  involved,  is  peculiar  and  interesting,  but  it 
would  serve  no  useful  purpose  to  undertake  to  supplement  the  opinion 
of  Justice  Ply  in  Eardley^s  case,  supra.  The  conclusion  in  that  case 
appears  to  have  received  the  approval  of  the  Supreme  Court,  as  writ 
of  error  was  refused,  and  the  distinctions  therein  pointed  out  are  doubt- 
less sound. 

The  judgment  of  the  trial  court  in  this  cause  must  therefore  be  af- 
firmed, unless  it  appears,  as  contended  by  appellant,  that  there  was  a 
break  in  appellee's  possession,  and  we  have  disposed  of  the  assignment 
addressed  to  that  point  in  stating  the  facts.    The  judgment  is  afBrmed. 

Affirmed. 
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W.  E.  Mayes  et  al.  v.  Jackson  Bust  et  al» 

Decided  March  28,  1906. 

1. — ^Lit  Pendent. 

The  heirs  of  an  original  grantee  brought  suit  in  trespass  to  try  title  against 
two  defendants,  W.  and  R.,  jointly.  These  defendants  claimed  equal  undivided 
interests  under  a  deed  from  one  who  in  fact  had  no  title  to  the  land  in  con- 
troversy. They  made  a  common  defense  against  the  plaintiffs;  in  no  sense 
was  there  a  suit  between  themselves.  Pending  this  suit  to  try  title  by  the 
heirs,  W.  conveyed  his  interest  in  the  land  to  M.,  who  put  the  deed  on  record. 
Subsequently  a  compromise  judgment  was  entered  in  the  suit,  by  the  terms 
of  which  the  plaintiffs  recovered  an  undivided  interest  of  two-thirds  of  the 
land  with  divestiture  of  title  out  of  both  defendants,  W.  and  R.,  and  into 
themselves  as  to  said  two-thirds,  and  the  defendant  R.  recovered  an  undivided 
one-third  interest  with  divestiture  of  title  out  of  the  plaintiffs  and  his  co- 
defendant  W.  and  into  himself.  In  a  subsequent  suit  against  R.  by  M.  and  his 
vendee  claiming  under  the  conveyance  from  the  defendant  W.  to  M.  held,  that 
the  doctrine  of  lis  pendens  had  no  application. 

2. — Title — ^Agreed  Judgment— Effect  of. 

Where,  in  a  suit  of  trespass  to  try  title,  an  agreed  judgment  is  entered 
awarding  to  plaintiffs  part  of  the  land  and  to  defendant  a  part,  the  effect  is 
the  same  as  if  mutual  deeds  had  been  exchanged  between  the  parties,  and  each 
would  be  thereby  connected  with  the  title  of  the  other  and  could  assert  the 
same  in  defense  of  his  possession. 

3. — Tenants  in  Common^ — ^Mutual  Proteotion. 

Where  one  acquires  by  sheriff's  sale  and  deed  the  interest  of  a  cotenant 
in  land,  the  duty  of  mutual  protection  in  respect  to  the  common  title  which 
usually  obtains  between  cotenants  does  not  exist  between  such  purchaser  and 
the  other  cotenant. 

Appeal  from  the  District  Court  of  Busk  County.  Tried  below  be- 
fore Hon.  Bichard  B.  Levy. 

John  R.  Arnold,  for  appellants. — There  being  no  pleadings  asking 
for  a  recovery  in  favor  of  defendant  F.  T.  Bembert  against  his  joint 
codefendant,  John  A.  Ware,  or  over  against  plaintiffs,  in  consolidated 
cause  number  4711,  there  was  no  lis  pendens  at  any  time  between 
these  joint  codefendants,  or  in  favor  of  P.  T.  Bembert  against  any  party 
to  that  suit.  New  England  Loan  &  Trust  Co.  v.  Miller,  40  S.  W.  Bep., 
647. 

Lis  pendens  would  not  have  estopped  W.  E.  Mayes,  who  acquired 
John  A.  Ware's  title  by  voluntary  and  by  sheriff's  deed,  during  the 
pendency  of  Horton  v.  Bembert  and  Ware,  if  defendant  Bembert  had 
amended  and  pleaded  over  against  his  joint  codefendant  after  Mayes 
acquired  deed  from  Ware.  Wortham  v.  Boyd,  66  Texas,  404;  Letcher 
v.  Beese,  24  Texas  Civ.  App.,  539. 

Bembert  is  estopped  to  deny  the  validity  of  the  title  acquired  jointly 
by  him  and  Ware  from  Phillips,  and  which  they  jointly  and  success- 
fully asserted,  to  one-third  of  the  land  against  plaintiffs  in  suit  number 
4711.    Powers  v.  Minor,  87  Texas,  89. 

Young  &  Stinchcomh ,  for  appellee. — The  court  properly  held  that 
lis  pendens  applied  to  W.  E.  Mayes,  because  the  testimony  showed  that 
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he  received  title  thereto  during  the  pendency  of  the  suit  of  Horton  v. 
Rembert  and  Ware,  and  the  judgment  rendered  was  such  as  could  rea- 
sonably be  contemplated  from  the  pleadings  in  the  cause.  Flanagan 
V.  Pearson,  61  Texas,  304;  Lee  v.  Salinas,  16  Texas,  497;  Evans  v. 
Welborn,  74  Texas,  530;  Freeman  on  Judgments,  sees.  193,  200  and 
502. 

The  testimony  showing  that  neither  Mayes  nor  Ware  ever  had  any 
title  or  claim  to  the  land  in  controversy,  the  court  could  render  no 
other  judgment  except  that  Rembert  have  title  to  the  land  decreed  to 
him  in  the  former  suit.  Roberts  v.  Thorn,  25  Texas,  728;  Dwyer  v. 
Rippetoe,  72  Texas,  520*. 

GILL,  Chief  Justice. — This  suit  was  brought  in  the  form  of  tres- 
pass to  try  title  by  W.  E.  Mayes  and  John  R.  Arnold  against  P.  T.  Rem- 
bert, Jackson  Rust  and  Edwin  flawes,  to  recover  specific  undivided  in- 
terests in  the  A.  C.  Horton  1,594-acre  survey  of  land,  situated  in  Rusk 
County,  Texas.  Mayes  asserted  an  interest  equal  to  1-12  and  John  R. 
Arnold  5-12.  Both  asserted  a  claim  against  Rembert  for  timber  al- 
leged to  have  been  wrongfully  cut  by  him  from  the  land. 

It  was  conceded  by  the  plaintiffs,  in  their  petition,  that  the  defendant 
Jackson  Rust  owned  an  undivided  3-12,  Edwin  Hawes  1-12,  and  Rem- 
bert 2-12. 

Rembert  denied  any  ownership  in  Mayes,  and  asserted  in  himself  the 
ownership  of  4-12.  He  conceded  the  ownership  of  Arnold  to  the  ex- 
tent of  4-12,  but  denied  the  allegations  of  plaintiffs  as  to  the  cutting  of 
timber. 

Following  his  general  denial  and  plea  of  not  guilty,  Rembert  spe- 
cially alleged  that  he  and  one  Ware  had  claimed  the  entire  tract  jointly, 
and  in  equal  interests,  under  a  deed  from  one  Phillips.  That  they  were 
thereafter  sued  for  it  by  the  heirs  of  A.  C.  Horton,  the  original  grantee. 
That  after  the  litigation  had  pended  a  long  time  a  compromise  judg- 
ment was  entered,  whereby  the  heirs  of  Horton  recovered  an  undivided 
2-3,  with  divestiture  of  title  out  of  him  and  Ware  into  them  as  to  said 
2-3,  and  that  he,  Rembert,  was  awarded  an  undivided  1-3,  with  di- 
vestiture of  title  out  of  the  heirs  of  Horton  and  of  Ware  into  him  as  to 
said  1-3. 

He  further  pleaded  that  Mayes  acquired  such  interests  as  he  had  dur- 
ing the  pendency  of  that  litigation,  and  so  as  to  him,  Mayes,  and  as  to  tiie 
1-12  claimed  by  Arnold  under  Mayes,  the  suit  was  lis  pendens. 

All  the  parties  prayed  for  partition. 

A  trial  to  the  court  without  a  jury  resulted  in  a  judgment  in  favor  of 
Rembert's  contention,  and  Mayes  and  Arnold  have  appealed. 

As  Arnold  was  awarded  the  interest  acquired  by  him  from  the  heirs 
of  Horton,  his  complaint  against  the  judgment  is  restricted  to  the  1-12 
he  claims  to  have  acquired  through  Mayes. 

There  is  no  statement  of  facts,  the  appeal  being  predicated  upon  the 
facts  found  by  the  trial  judge.  From  the  judge's  findings  we  condense 
the  following  as  the  facts  pertinent  to  the  disposition  of  the  questions 
])rosented  on  this  appeal. 

The  land  in  controvorsy  was  patented  to  the  heirs  of  A^  C.  Horton. 
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These  heirs,  on  May  12,  1890,  sued  Ware  and  Rembert  for  the  land, 
the  suit  being  brought  in  the  District  Court  of  Rusk  County,  Texas. 

Ware  and  Rembert  answered  jointly  by  general  denial,  plea  of  not 
guilty  and  limitation.  They  held  a  deed  to  the  land  from  one  Phil- 
lips which  purported  to  convey  to  each  of  the  vendees  an  undivided 
half,  but  this  record  does  not  disclose  that  Phillips  had  any  title,  and 
does  affirmatively  show  that  the  title  to  the  entire  tract  was  in  the  heirs 
of  Horton.  After  the  institution  of  the  suit  against  Rembert  and 
Ware  by  the  heirs  of  Horton,  and  after  service  upon  defendants  therein, 
and  before  the  rendition  of  the  judgment  therein,  Ware  executed  to 
Mayes  an  instrument  in  the  form  of  an  absolute  deed  to  the  land, 
which  Mayes  promptly  placed  of  record  in  Rusk  County.  Thereafter 
he  sued  Ware  in  the  District  Court  of  Houston  County  upon  allega- 
tions that  the  deed  from  Ware  to  him  was  not,  in  fact,  a  deed,  but  a 
mortgage  given  for  the  security  of  a  debt  which  Ware  owed  to  him  in 
a  sum  of  more  than  $2,000,  and  prayed  for  judgment  for  the  debt  and 
foreclosure  of  the  lien,  which  was  had.  Thereafter,  at  a  sale  had  un- 
der this  foreclosure,  Mayes  bought  in  Ware's  interest  in  the  land,  and 
the  sheriff's  deed  constitutes  such  title  thereto  as  Mayes  had  at  the 
date  of  the  trial.  Of  the  interest  asserted  by  Arnold,  1-12  was  de- 
rived from  Mayes,  and  must  stand  or  fall  upon  Mayes's  title  as  above 
disclosed. 

Under  this  state  of  facts  as  to  the  controversy  between  plaintiffs  and 
Rembert  it  is  apparent  that,  if  the  doctrine  of  lis  pendens  applies  to  the 
rights  of  plaintiffs,  they  can  not  recover.  If  it  does  not  apply,  and  they 
can  hold  Rembert  to  the  Phillips  title  as  common  source,  the  result 
upon  this  phase  of  the  case  would  be  different. 

It  is  a  familiar  rule  of  law  that  one  who  buys  an  interest  in  property 
involved  in  a  pending  suit  must  abide  the  result  of  the  suit.  But  the 
rule  is  equally  familiar  that  a  title  not  in  issue  at  the  date  of  the  pur- 
chase can  not  af.terward  be  included  in  amended  pleadings  so  as  to 
bind  the  purchaser  who  bought  previous  to  the  amendment. 

Measured  by  these  rules,  it  is  very  plain  that  the  feature  of  the  judg- 
ment in  the  case  of  Horton  v.  Rembert  and  Ware,  in  which  Ware's 
title  to  an  undivided  one-third  was  divested  out  of  him  and  vested  in 
Rembert,  had  no  effect  upon  the  interest  of  Mayes,  for  the  reason  that 
at  the  date  of  his  purchase  Rembert  and  Ware,  holding  under  a  joint 
deed  from  Phillips,  were  making  a  joint  fight  against  the  heirs  of 
Horton.  Never  at  any  time  was  there  any  suit  pending  between  Rem- 
bert and  Ware.  It  follows  that  Rembert  can  not  protect  himself  through 
the  Phillips  title  by  force  of  that  judgment,  he  having  constructive 
notice  of  the  conveyance  by  Ware  to  Mayes.  Of  course,  the  suit  was 
lis  pendens  as  to  Mayes  as  to  whatever  interest  the  Horton  heirs  re- 
covered therein. 

Rembert  must  therefore  rely  upon  the  other  feature  of  his  judgment, 
namely,  that  part  which  divests  the  title  to  an  undivided  one-third  out 
of  the  heirs  of  Horton  and  vests  it  in  Rembert.  If  the  legal  effect  of 
that  judgment  was  to  invest  him  with  such  title  to  the  third  recovered 
by  him  as  the  heirs  of  Horton  had,  then  he  can  not  be  hold  to  the  Phil- 
lips title  ns  the  common  source,  for  Rembert  has  pleaded  tlie  judgment 
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and  the  facts  upon  which  it  was  predicated,  and  this  record  shows 
that  the  superior  title  was  in  the  heirs  of  Horton  when  that  judgment 
was  entered.  Ware  was  decreed  to  have  no  interest,  and,  in  fact,  had 
none,  for  his  claim  was  based  upon  the  Phillips  title,  which  was  bad. 

Bembert  was  in  the  same  position,  but  in  the  compromise  he  was 
awarded  an  undivided  one-third  interest,  together  with  the  Horton 
title  thereto.  In  this  way  his  title  was  connected  with  the  sovereignty 
of  the  soil.  Ware  took  no  interest  in  the  proceedings,  being  a  bankrupt, 
and  in  no  position  to  reap  the  fruits  of  any  judgment  awarded  him. 
The  findings  of  the  trial  court,  to  which  we  refer  for  a  fuller  state- 
ment, give  a  full  history  of  the  agreed  judgment  and  the  facts  which 
attended  its  rendition.  We  therefore  do  not  set  them  out  at  greater 
length. 

From  the  facts  stated  we  are  of  opinion  that  the  judgment  awarding 
Eembert  a  one-third  interest  in  the  land,  and  divesting  to  that  extent 
the  title  of  the  heirs  of  Horton  and  vesting  it  in  him,  became  a  link 
in  his  chain  of  title  connecting  him  with  the  sovereignty  of  the  soil. 

It  follows  that  the  court  did  not  err  in  giving  judgment  for  Bem- 
bert, unless  the  contention  of  appellants  be  sound,  to  the  effect  that 
whatever  title  Bembert  thereby  procured  was  taken  in  trust  for  Ware, 
and  through  him  inured  to  the  benefit  of  Mayes. 

It  is  true  that  Bembert  and  Ware  ^ere  tenants  in  common  in  the 
Phillips  title,  and,  having  acquired  their  interests  by  the  same  act  and 
instrument,  the  law  implied  the  existence  of  a  fiduciary  relation  be- 
tween them  with  respect  to  the  common  title,  from  which  the  acts  of 
one  for  the  protection  of  the  common  title  would  inure  to  the  benefit 
of  the  other  at  his  election.  But  the  principle  does  not  apply  to  the 
facts  of  this  case,  because,  at  the  date  of  the  compromise  judgment, 
Ware  had  no  interest  in  the  property  in  any  sense.  Mayes  had  acquired 
by  sheriff's  deed  whatever  interest  Ware  had,  and  the  relation  between 
Mayes  and  Bembert  was  not  such,  either  in  fact  or  in  law,  as  to  raise 
the  duty  of  mutual  protection.  (Fielding  v.  White,  32  S.  W.  Bep., 
1054,  and  authorities  cited.)  Bembert  had  claimed  a  full  half  of  the 
property.  He  recovered  less  than  he  claimed.  The  law  imposed  upon 
him  no  duty  to  protect  the  interest  of  Mayes. 

We  conclude  that  the  effect  of  the  agreed  judgment  was  the  same  as 
if  mutual  deeds  had  been  exchanged  between  the  heirs  of  Horton  and 
Bembert  whereby  each  would  have  connected  himself  with  the  title  of 
the  other.  The  relative  strength  of  the  titles  remained  unchanged  with 
re.«5pe(  t  to  those  not  bound  by  the  judgment. 

Tlie  Horton  title  being  paramount,  Bembert  was  properly  awarded  a 
third  interest  in  the  land. 

We  find  no  error  in  the  record.    The  judgment  is  affirmed. 

Affirmed, 

Writ  of  error  refused. 
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Houston  and  Texas  Central  Kailroad  Company  v,  P,  T.  Beard. 

Decided  March  28,   1006. 

Vegligenee— Contributory  VesrUgenoe— Frightening  Horse. 

Plaintiff,  riding  one  of  his  work  horses  and  leading  another,  was  going  to 
his  work  over  a  private  crossing  on  the  railway  running  through  his  farm. 
The  section  men  putting  a  handcar  on  the  track  at  the  crossing  and  the  fall 
of  some  tools  from  the  car  scared  his  horse,  which  threw  and  injured  him. 
The  pleadings  are  held  sufficient  in  their  allegations  of  negligence;  the  charge, 
given  in  full  in  opinion,  to  be  a  fair  submission  of  the  issues  of  negligence 
and  contributory  negligence,  and  the  evidence  sufficient  to  warrant  a  recovery. 

Appeal  from  the  District  Court  of  Burnet  County.  Tried  below  be- 
fore Hon.  Clarence  Martin. 

Baker,  Botts,  Parker  &  Garwood  and  S.  R,  Fisher,  for  appellant. — 
The  pleading  was  insuflScient:  Gulf,  C.  &  S.  P.  By.  Co.  v.  Hord,  13 
Texas  Ct.  Bep.,  351 ;  Hargis  v.  St.  Louis,  etc.,  By.  Co.,  75  Texas,  19 ; 
O'Dair  v.  Eailway,  14  Texas  Civ.  App.,  541 ;  St.  Louis  S.  W.  By.  Co. 
V.  Bea,  12  Texas  Ct.  Bep.,  990. 

Error  to  charge  upon  issues  not  raised  by  both  pleadings  and  the 
evidence:  Southern  K.  By.  Co.  v.  Sage,  11  Texas  Ct.  Bep.,  977;  Texas 
&  P.  By.  Co.  v.  Wisenor,  66  Texas,  675 ;  Houston  &  T.  C.  By.  Co.  v. 
Gihnore,  62  Texas,  391;  Galveston,  H.  &  S.  A.  By.  Co.  v.  Faber,  63 
Texas,  344;  O'Dair  v.  Missouri,  etc.,  By.  Co.,  14  Texas  Civ.  App.,  541; 
Gulf,  C.  &  S.  P.  By.  Co.  v.  Vieno,  7  Texas  Civ.  App.,  350 ;  Cook  v. 
Dennis,  61  Texas,  248;  Hopkins  Bridge  Co.  v.  Burnett,  85  Texas,  20; 
Bailway  Co.  v.  McCoy,  31  S.  W.  Bep.,  304. 

Definition  of  proximate  cause  incorrect:  Texas  &  P.  By.  Co.  v. 
Bigham,  90  Texas,  223,  and  authorities  cited;  Brush  Elec,  etc.,  Co.  v. 
Lefevre,  93  Texas,  604;  Citizens'  By.  Co.  v.  Ford,  60  S.  W.  Bep.,  680; 
Galveston,  H.  &  S.  A.  By.  Co.  v.  Kieflf,  94  Texas,  338;  Neeley  v.  Fort 
Worth,  etc.,  By.  Co.,  96  Texas,  279. 

Ike  D.  White  and  T.  E.  Hammond,  for  appellee. — Allegations  of  neg- 
ligence suflBcient:  Colorado  Canal  Co.  v.  Sims,  11  Texas  Ct.  Bep..  123, 
and  authorities  cited;  Sherman  S.  &  S.  By.  Co.  v.  Bridges,  16  Texas 
Civ.  App.,  67 ;  Barnes  v.  Texas  &  N.  0.  By.  Co.,  63  Texas,  664. 

Negligence  here  was  a  question  for  the  jury:  McGown  v.  Inter- 
national &  G.  N.  B.  B.  Co.,  85  Texas,  292;  Hatch  v.  Pullman  P.  C. 
Co.,  11  Texas  Ct.  Bep.,  757 ;  Stevenson  v.  Pullman  P.  C.  Co.,  26  S.  W. 
Bep.,  112,  and  authorities;  Missouri,  K.  &  T.  By.  Co.  v.  Carter  &  Bro., 
9  Texas  Civ.  App.,  687 ;  Scott  v.  Texas  &  P.  By.  Co.,  93  Texas,  626 ; 
Eames  v.  Bailway  Co.,  63  Texas,  664,  and  authorities  cited;  Gulf,  C. 
&  S.  iF.  By.  Co.  V.  Shearer,  1  Texas  .Civ.  App.,  352,  353;  Texas  &  P. 
By.  Co.  V.  Murphy,  4G  Texas,  366. 

As  to  charge  on  proximate  cause:  St.  Louis  S.  W.  B.  B.  Co.  v.  Lowe, 
12  Texas  Ct.  Bep.,  938;  St.  Louis  S.  W.  Bv.  Co.  v.  Burke,  10  Texas  Ct. 
Bep.,  707. 

KEY,  Associate  Justice. — During  the  year  1904  P.  T.  Beard  was 
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cultivating  a  farm  in  Burnet  County,  situated  on  each  side  of  the  Hous- 
ton &  Texas  Central  Eailroad.  His  residence  was  located  on  the  soutb 
side,  but  he  cultivated  a  field  on  the  north  side.  There  was  a  private 
crossing  of  the  railroad  track  by  which  he  passed  from  his  residence  to 
his  field.  On  the  occasion  in  question  Beard  started  from  his  residence 
to  the  field  to  resume  his  labor,  which  was  plowing  his  crop;  he  was 
riding  one  horse  and  leading  another.  This  was  immediately  after 
dinner.  It  seems  that  while  he  was  at  dinner  a  section  crew  employed 
by  the  railroad  company  had  stopped  a  handcar  at  the  crossing  referred 
to,  and  removed  it  from  the  track  to  permit  a  train  to  pass.  When  he 
started  across  the  track  the  crew  referred  to,  in  obedience  to  an  order 
given  by  the  boss  or  man  in  charge,  picked  up  the  handcar  and  put  it 
back  on  the  track,  and  while  doing  so  the  jack  and  bar  fell  off  and 
rolled  down  the  bank  in  the  direction  of  Beard.  Putting  the  handcar 
back  on  the  track  also  caused  its  handles  to  move,  and  caused  some 
noise.  Some  or  all  of  these  things  frightened  Beard^s  horses,  and  caused 
the  one  he  was  riding  to  throw  him  to  the  ground,  thereby  producing 
certain  physical  injuries.  Thereafter  Beard  brought  suit  against  the 
railroad  company  for  damages,  which  resulted  in  a  judgment  in  his 
favor  for  $3,000,  and  the  railroad  company  has  appealed. 

The  defendant's  answer  included  a  general  demurrer  and  special  ex- 
ceptions, a  general  denial  and  plea  of  contributory  negligence. 

The  court  instructed  the  jur}'  as  follows: 

"1.  It  devolves  upon  the  plaintiff  to  establish  his  cause  of  action  by 
a  preponderance  of  the  credible  evidence  adduced. 

"2.  Negligence  is  the  failure  to  do  that  which  a  man  of  ordinary 
care  would  do  under  the  same  or  similar  circumstances,  or  the  doing 
of  that  which  such  a  man  would  not  do  under  the  same  or  similar  cir- 
cumstances. 

"3.  Ordinary  care  is  such  as  a  man  of  ordinary  prudence  would  use 
under  the  same  or  similar  circumstances. 

"4.  Contributory  negligence  is  the  want  of  reasonable  care  on  the 
part  of  the  person  injured,  which  concurs  with  the  negligence  of  the 
party  inflicting  injury,  and  which  proximately  contributes  to  an  injury 
received. 

"5.  If  you  find  from  the  evidence  in  this  case  that,  on  the  loth 
day  of  April,  1904,  the  plaintiff  approached  the  crossing  of  the  defend- 
ant's railroad,  and  was  guilty  of  no  negh'gence  in  so  doing,  for  the  pur^ 
pose  of  going  to  his  farm,  and  you  further  find  that  defendant's  sec- 
tion hands  were  in  the  road  crossing  with  a  handcar  loaded  with  jack, 
line-bar  and  other  tools,  and  that,  as  plaintiff  approached  said  crossing, 
defendant's  employes  seized  said  handcar  and  placed  it  on  the  track 
in  front  of  plaintiff's  horse,  and  caused  the  jack  and  line-bar  on  said  car 
to  roll  down  the  dump  in  front  of  plaintiff's  horse,  and  you  further  be- 
lieve that  such  acts  (if  any  you  find  occurred)  on  the  part  of  defend- 
ant's employes  constituted  negligence,  a*^  that  term  has  been  heretofore 
defined  to  you,  and  you  further  find  that  such  acts  (if  any)  frightened 
plaintiff's  horse,  and  caused  the  same  to  become  uncontrollable,  and  to 
suddenly  da^h  away,  and  to  throw  plaintiff  violently  to  the  orround,  and 
that  plaintiff  was  injured  thereby,  and  that  such  injury  (if  any  there 
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was)  was  the  direct  proximate  result  of  the  negligence  (if  any)  of  de- 
fendant^ and  was  not  contributed  to  by  the  negligence  of  the  plaintiff, 
then,  should  you  so  find,  you  will  return  a  verdict  for  the  plaintiff. 

"6i  You  are  instructed  that  it  is  the  duty  of  every  person  to  use 
ordinary  care  to  avoid  and  prevent  being  injured,  and  to  so  act  as  a 
person  of  ordinary  care  would  act  under  the  same  or  similar  circum- 
stances to  prevent  an  injury  to  his  person,  and  the  degree  of  care  re- 
quired is  always  proportionate  to  the  degree  of  danger  indicated  by  the 
facts  and  circumstances  of  the  case,  or  that  which  might  reasonably 
have  been  foreseen  by  a  person  of  ordinary  care  and  prudence,  and  a 
failure  to  exercise  such  care  is  negligence. 

"7.  Now,  if  you  find  that  plaintiff's  horse  was  frightened,  and  he 
was  thrown  to  the  ground  and  injured,  as  alleged  in  his  petition,  by  the 
negligence  of  defendant's  servants  or  employes,  and  you  should  further 
find  that  plaintiff  was  guilty  of  negligence  in  approaching  said  crossing 
on  defendant's  railroad  track,  or  should  you  find  he  was  guilty  of  neg- 
ligence in  not  using  ordinary  care  in  approaching  said  crossing,  or  was 
in  any  manner  guilty  of  negligence  which  caused  or  contributed  to  the 
injury  (if  any)  received  by  him,  then,  if  you  so  find,  you  will  return 
a  verdict  for  the  defendant,  although  you  may  also  find  the  defendant 
guilty  of  negligence  in  moving  said  handcar  and  causing  said  tools  to 
fall  off  and  roll  down  the  dump  towards  plaintiff's  horse,  if  such  did, 
in  fact,  occur. 

"8.  If  you  should  find  that  defendant  has  been  guilty  of  negligence, 
and  that  plaintiff  has  received  such  injuries  as  should  entitle  him  to 
recover,  then  you  are  instructed  that  plaintiff  could  only  recover  for 
such  injuries  (if  any)  as  are  shown  to  have  been  inflicted  by  defend- 
ant's negligence,  and  you  must  further  find  that  such  negligence,  if 
any,  was  the  proximate  cause  of  plaintiff's  injury  (if  any  he  received). 

"9.  By  proximate  cause,  as  used  herein,  means  a  direct  cause,  with- 
out which  the  injuries  would  not  have  occurred. 

"10.  In  determining  as  to  whether  the  defendant  was  guilty  of  neg- 
ligence in  doing  or  omitting  to  do  (if  they  did  do  or  omitted  to  do) 
any  of  the  matters  or  things  charged  in  plaintiff's  petition,  and  as  to 
whether  plaintiff  was  guilty  of  negligence,  as  alleged  in  defendant's 
answer,  you  should  consider  all  of  the  facts  and  circumstances  in 
the  case  which  throw  light  upon  those  questions,  taken  in  connection 
with  the  charge  of  the  court,  together  with  such  special  charges  as  shall 
be  given  you. 

"11.  Should  you  find  a  verdict  in  favor  of  the  plaintiff,  and  find 
that  he  is  permanently  injured,  then  you  will  fix  his  damages  at  such 
sum  as,  if  paid  in  hand  at  this  time,  would  fairly  and  fully  compensate 
him  for  such  injuries;  and  in  assessing  his  damages,  if  any,  you  may 
take  into  consideration  such  physical  pain  and  suffering,  and  diminished 
capacity  to  labor  and  earn  money  (if  any),  as  the  evidence  may  show 
resulted  directly  and  proximately  from  the  injuries  (if  any)  you  may 
find  he  has  sustained. 

"12.  If  you  find  a  verdict  for  the  defendant  you  will  so  state  in  your 
verdict. 

"13.    You  are  the  exclusive  judges  of  the  facts  proved,  of  the  cred- 
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ibility  of  the  witnesses  and  of  the  weight  to  be  given  to  the  evidence, 
but  you  should  receive  the  law  of  the  court  as  herein  given  you,  to- 
gether with  such  special  charges  as  are  given,  and  be  governed  thereby." 

The  court  also  gave  the  following  instructions  requested  by  the  de- 
fendant: 

"2.  You  are  instructed  that  the  defendant,  the  Houston  &  Texas 
Central  Bailroad  Company,  had  the  right  to  the  use  of  its  track  and 
right  of  way  for  the  purpose  of  running  its  trains  and  handcars  thereon, 
and  had  the  right  to  have  its  handcar  standing  on  said  track,  and  to 
take  off  said  handcar  and  to  replace  it  on  the  track,  and  it  had  the  right 
to  have  and  keep  its  tools  on  and  about  said  handcar ;  and  you  are  fur- 
ther instructed  that  the  plaintiff  herein  is  not  entitled  to  recover  any 
damages  of  defendant  which  may  have  been  caused  him  by  reason  of 
said  handcar's  being  replaced  on  the  track  by  the  defendant's  section 
men,  unless  you  believe,  from  a  preponderance  of  the  evidence,  that 
said  section  men  were  guilty  of  negligence  which  directly  and  proxi- 
mately caused  plaintiff's  injuries,  if  any,  in  some  one  or  more  of  the 
particulars  alleged  in  plaintiff's  petition. 

"3.  You  are  instructed  that,  if  you  believe  from  the  evidence  that 
a  man  of  ordinary  prudence,  tinder  all  the  circumstances  which  sur- 
rounded the  plaintiff  at  the  time  and  place  of  the  alleged  accident  to 
him,  would  not  have  ridden  his  horse  up  to  and  near  defendant's  hand- 
car without  a  saddle,  and  with  only  one  line  to  guide  and  restrain  said 
horse,  and  if  you  further  believe  that  plaintiff's  action,  under  all  the 
circumstances  of  the  case,  in  riding  his  horse  within  the  distance  of  said 
handcar  that  he  did  ride  the  same,  without  a  saddle  and  with  only  one 
line  to  guide  and  restrain  said  horse,  directly  and  proximately  con- 
tributed to  causing  his  alleged  accident,  then  you  will  return  a  verdict 
in  favor  of  the  defendant. 

"4.  You  are  instructed  that,  if  you  believe  from  the  evidence  that 
the  plaintiff,  with  knowledge  that  defendant's  handcar  had  been  set  off 
the  track,  and  with  knowledge,  or  means  of  knowledge,  that  said  handcar 
was  about  to  be  replaced  on  said  track,  rode  his  horse  up  to  and  near 
said  handcar,  plaintiff  knowing,  and  having  means  of  knowing,  by  the 
exercise  of  reasonable  care,  as  to  whether  or  not  said  horse  would  prob- 
ably take  fright  at  said  handcar,  and  that  a  man  of  ordinary  prudence, 
under  the  same  or  similar  circumstances,  would  not  have  ridden  said 
horse  up  to  and  near  said  handcar,  and  that  said  act,  if  any,  on  plain- 
tiff's part,  was  negligence,  and  directly  and  proximately  contributed  to 
causing  plaintiff's  alleged  accident,  then  you  will  return  a  verdict  in 
favor  of  the  defendant." 

Opinion, — The  first  two  assignments  of  error  relate  to  the  action  of 
the  court  in  overruling  exceptions  to  the  plaintiff's  petition,  the  first 
contention  being  that  the  petition  contains  no  averments  of  negligence 
on  the  part  of  the  defendant,  because  it  fails  to  show  that  the  defend- 
ant owed  the  plaintiff  any  duty  in  regard  to  the  matters  complained 
of;  and  the  second  contention  is  that  the  averments  of  negligence  in 
stopping  the  handcar  upon  the  crossing,  in  carrying  tools  thereon  and 
in  replacing  it  upon  the  track,  were  insufficient  to  constitute  negli- 
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gence  of  which  the  plaintiff  could  complain;  and  that  the  allegations 
in  regard  to  negligently  permitting  the  tools  to  fall  from  the  handcar 
while  replacing  it  upon  the  track,  are  too  vague  and  indefinite.  We 
overrule  these  objections  and  hold  that  the  plaintiff  was  entitled  to  al- 
lege and  prove  all  the  facts  referred  to  in  order  for  the  jury  to  deter- 
mine whether  or  not  the  acts  which  caused  the  plaintiff's  animals  to 
take  fright  constituted  negligence,  and  that  the  petition  was  so  framed 
as  to  meet  all  reasonable  requirements  of  good  pleading.  (Railway 
Co.  V-  Bridges,  16  Texas  Civ.  App.,  67.) 

There  are  several  assignments  addressed  to  the  charge  of  the  court 
and  to  the  refusal  of  requested  instructions.  Considering  all  of  tho 
instructions  that  were  given,  those  prepared  by  the  defendant's  counsel 
aa  well  as  those  prepared  by  the  court,  we  think  the  case  was  submitted 
to  the  jury  with  reasonable  accuracy  and  with  entire  fairness  to  tlie 
defendant. 

There  are  several  assignments  which  assail  the  verdict  of  the  jury, 
some  contending  that  it  is  without  evidence  to  support  it,  and  others 
that  it  is  against  the  great  preponderance  of  the  testimony,  is  excessive, 
outrageous  and  unconscionable.  The  record  does  not  sustain  these 
assignments.  The  verdict  of  the  jury  is  predicated  upon  findings  to 
the  effect  that  the  defendant  was  guilty  of  negligence;  that  the  plaintiff 
was  not  guilty  of  contributory  negligence,  and  that  as  a  direct  result 
of  .the  negligence  complained  of,  he  sustained  serious  injuries,  for  whicli 
the  amount  allowed  by  the  verdict  is  not  excessive  compensation;  and 
there  was  testimony  before  the  jury  which  supports  these  findings. 

All  other  assignments  have  been  considered,  but  finding  no  reversible 
error,  the  judgment  is  afiBrmed. 

Affirmed. 

Writ  of  error  refused. 


Sam  Sparks  et  al.  v.  J.  P.  Ponder. 

Decided  March  28,   1006. 

1. — ^Xniolvent  Creditor — ^Fraudulent  Transfer. 

Where  an  insolvent  tenant,  by  consent  of  his  landlord,  who  owned  as  rent 
one-fourth  of  the  crop  of  cotton,  transferred  to  a  creditor  the  entire  crop, 
receiving  one-fourth  in  cash,  which  he  paid  over  to  the  landlord  as  his  rental, 
the  balance  going  to  discharge  his  debt  to  the  purchaser,  which  was  equal  in 
amount  thereto,  the  transaction  could  not  be  held  fraudulent  as  to  other  cred- 
itors of  the  tenant  by  reason  of  the  payment  to  him  in  cash  of  the  excess  over 
the  debt  discharged. 

2. — ^Exeontion — ^Levy — ^Exemplary  Samagei. 

Evidence  considered  and  held  to  support  a  recovery  of  exemplary  damages 
for  seizure  and  sale  of  plaintiffs'  property  under  execution  against  another, 
where  defendant  had  notice  of  plaintiffs'  claim  and  opportunity  to  inform 
themselves  of  the  facts  showing  it  to  be  valid. 

8. — Damages — ^Valne — ^Evidence. 

Evidence  as  to  value,  at  time  of  seizure,  of  cotton  sold  under  execution, 
considered  and  held  suflBcient  to  support  recovery,  though  addressed  to  its  value 
before  and  after  that  date,  where  there  was  nothing  to  indicate  a  different 
value  at  time  of  levy. 
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i.— Charge — ^Assnming  Facts. 

A  requested  instruction  which  assumes  as  facts  matters  in  controversy 
under  the  evidence  should  be  refused. 

5. — ^Landlord's  Lien — Sale  by  Content. 

Though  the  landlord's  contract  is  not  for  one-fourth  of  the  crop  as  rent, 
but  for  one-fourth  of  its  value  in  money,  his  lien  therefor,  a»  against  an  execu- 
tion creditor  of  the  tenant  levying  on  it,  is  not  lost  by  its  sale  by  the  tenant, 
by  his  consent,  and  payment  of  his  share  of  the  proceeds  to  him,  such  sale 
constituting  a  waiver  of  his  lien  only  as  to  the  purchaser. 

6. — ^Frandnlent  Conveyance — ^Pnrohaie  by  Creditor. 

Where  a  creditor  purchases  from  a  debtor  he  knows  to  be  insolvent  only 
property  reasonably  sufficient  in  value  to  satisfy  his  debt,  the  transaction  is 
not  rendered  fraudulent  by  his  knowledge  of  an  intent  of  the  seller  to  hinder 
and  delay  other  creditors  thereby. 

Appeal  from  the  District  Court  of  Bell  County.  Tried  below  before 
Hon.  John  M.  Funnan. 

A.  M.  Monteith,  W.  E.  Monteith,  Chesser  £  Wilcox,  and  Jas.  P. 
Kinnard. — On  first  assignment  of  error:  Elser  v.  Graber,  69  Texas, 
222 ;  Armstrong  v.  Elliott,  20  Texas  Civ.  App.,  46 ;  Gallagher  v.  Gold- 
frank,  75  Texas,  562;  Ward  v.  Wofford,  26  S.  W.  Bep.,  321;  Edrington 
v.  Rogers,  15  Texas,  196;  Brown  v.  Vaughn,  70  Texas,  49. 

On  second  assignment  of  error:  Clifford  v.  Lee,  23  S.  W.  Sep., 
843 ;  Bradshaw  v.  Buchannan,  50  Texas,  494 ;  1  Southerland  on  Damage, 
745,  746,  747,  748;  Ulander  v.  Oman,  26  S.  W.  Eep.,  1103;  Burris  v. 
Booth,  40  S.  W.  Eep.,  186;  Hillman  v.  Baumback,  21  Texas,  205. 

On  third  assignment  of  error:  Richardson  v.  Jankofsky,  28  S.  W. 
Rep.,  815;  Oppenheimer  v.  Halff,  68  Texas,  413;  Miller  &  English  v. 
Jannett,  63  Texas,  82. 

On  seventh  assignment  of  error:  Texas  &  P.  Ry.  v.  Bayliss,  62 
Texas,  575;  Rev.  Stats.,  art.  3235. 

On  eighth  assignment  of  error:  Texas  &  P.  Ry.  Co.  v.  Bayliss,  62 
Texas,  575;  Rev.  Stats.,  art.  3235. 

The  charge  laid  upon  these  defendants  an  unnecessary  and  unrea- 
sonable burden  in  that  it  required  them  to  prove  the  fraudulent  intent 
upon  the  part  of  J.  F.  Ponder  to  sustain  their  defense,  while  it  was 
only  necessary  to  prove  a  fraudulent  intent  or  act  on  the  part  of  G.  I. 
Ponder  and  knowledge  thereof  upon  the  part  of  J.  F.  Ponder.  Rev. 
Stats.,  art.  2544;  Mosley  v.  Gainer,  10  Texas,  397;  Miles  v.  Howeth, 
19  Texas,  259;  Edrington  v.  Rogers,  15  Texas,  188;  Walcott  v.  Brander, 
10  Texas,  424;  Humphries  v.  Freeman,  22  Texas,  63. 

J.  V.  Morris,  W.  K.  Makemson,  and  Pendleton,  Ferguson  &  Durrett, 
for  appellee. — The  fact  that  plaintiff  paid  G.  I.  Ponder  $191.10  cash 
for  E.  M.  Whitens  one-fourth  interest  in  the  cotton,  could  in  no  way 
affect  G.  I.  Ponder's  creditors  or  invalidate  the  sale  of  G.  I.  Ponder's 
three-fourth  interest  in  the  cotton.  Fagan  v.  Vogt,  80  S.  W.  Rep., 
664;  Rentfrow  v.  Lancaster,  10  Texas  Civ.  App.,  321;  Tignor  v.  Toney, 
13  Texas  Civ.  App.,  519;  Horsley  v.  Moss,  5  Texas  Civ.  App.,  344: 
Freeman  on  Ex.,  sec.  116;  8  Am.  &  Eng.  Enc,  325,  and  note;  Ponder 
v.  Rhea,  32  Ark.,  435;  Brown  v.  Coats,  56  Ala.,  439. 
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Plaintiff's  claim  for  exemplary  damages  was  sufficiently  pleaded; 
there  was  ample  evidence  to  raise  the  issue.  San  Antonio  &  A.  P. 
By.  Co.  V.  Kniffen,  4  Texas  Civ.  App.,  484;  Cabell  v.  Hamilton-Brown 
Shoe  Co.,  81  Texas,  104;  Kolb  v.  Bankhead,  18  Texas,  228;  12  Am. 
&  Eng.  Ency.  of  Law,  p.  29 ;  Parwell  v.  Warren,  51  111.,  467 ;  Johnson 
V.  Camp,  51  111.,  219. 

It  can  not  be  contended  that  this  permission  to  sell  the  cotton  and 
place  one-fourth  of  the  proceeds  in  the  bank  to  the  credit  of  the 
landlord,  could  be  construed  into  a  waiver  of  the  landlord's  lien  to  such 
an  extent,  as  to  make  the  landlord's  interest  in  the  cotton  subject  to 
execution  of  the  tenant's  creditors.  Fagan  v.  Vogt,  80  S.  W.  Bep., 
664;  Bentfrow  v.  Lancaster,  31  S.  W.  Bep.,  230;  Tignor  v.  Toney, 
35  S.  W.  Bep.,  881;  Horsley  v.  Moss,  5  Texas  Civ.  App.,  344;  Freeman 
on  Ex.,  sec.  116;  8  Am.  &  Eng.  Enc,  325,  and  note;  Ponder  v. 
Bhea,  32  Ark.,  435;  Brown  v.  Coats,  56  Ala.,  439;  Piquet  v.  Allison 
(Alich.),  86  Am.  Dec,  54;  Guest  v.  Opdyke,  31  N.  J.  L.,  552. 

EIDSON",  Associate  Justice. — This  suit  was  brought  in  the  court 
below  by  appellee  against  appellants  Sam  Sparks,  J.  H.  James,  W.  W. 
James,  T.  W.  Cochran  and  E.  E.  Sinclair.  The  appellee  alleged,  in 
substance,  that  on  the  2Gth  day  of  October,  1904,  he  was  the  owner  and 
in  possession  of  16  bales  of  cotton  at  Bartlett,  Bell  County,  Texas, 
weighing  8,504  pounds,  worth  10  cents  per  pound  and  of  the  total 
value  of  $850.40;  and  that  appellants  unlawfully  took  possession  thereof 
and  converted  the  same  to  their  own  use  and  benefit;  that  J.  H.  James 
and  W.  W.  James  had  secured  a  judgment  in  the  County  Court  of 
Williamson  County,  Texas,  against  G.  I.  Ponder  and  others,  and  had 
an  alias  execution  issued  thereon,  which  they  placed  in  the  hands  of 
appellant,  Sam  Sparks,  sheriff  of  Bell  County,  Texas,  who  levied  on 
said  cotton,  and  that  same  was  sold  under  said  execution  at  public 
outcry,  and  the  proceeds  applied  to  the  satisfaction  of  said  judgment 
against  0.  I.  Ponder  and  others.  Appellee  further  alleged  that  said 
levy  and  sale  were  maliciously  and  wantonly  made  by  all  of  said 
appellants. 

T.  W.  Cochran  and  E.  E.  Sinclair  were  sureties  on  an  indemnifying 
bond  given  by  J.  H.  and  W.  W.  James  to  Sam  Sparks,  sheriff,  aforesaid. 
Appellee  prayed  for  actual  and  exemplary  damages. 

Appellants,  defendants  in  the  court  below,  pleaded  general  demurrer, 
special  exceptions  and  general  denial  and  that  the  property  levied 
on  belonged  to  G.  I.  Ponder  at  the  time  of  the  levy,  and  that  said 
levy  was  lawfully  made;  that  G.  I.  Ponder  and  appellee  J.  F.  Ponder 
had  combined  and  confederated  together  to  cheat,  wrong  and  injure 
appellants  J.  H.  aiid  W.  W.  James,  and  had  caused  a  false  and  simu- 
lated transfer  to  be  made  of  the  property  in  controversy,  for  the  pur- 
pose of  hindering,  delaying  and  defrauding  creditors  of  G.  I.  Ponder. 

The  case  was  tried  before  a  jury  who  found  a  verdict  in  favor  of 
plaintiff  in  the  sum  of  $764.46,  principal,  with  $19.74  interest,  and 
$250  exemplary  damages,  and  judgment  was  entered  accordingly. 

Appellant's  first  assignment  of  error  contends  that  the  verdict  of  the 
Vol.  XLII.  Civil— 28. 
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jury  and  the  judgment  of  the  court  below  are  not  supported  by  and  are 
contrary  to  the  evidence  in  that  the  uncontroverted  evidence  shows 
that  G.  I.  Ponder,  at  the  time  of  the  sale  of  the  cotton  to  appellee, 
was  insolvent  and  so  known  to  be  by  appellee  and  that  the  sale  was 
made  by  G.  I.  Ponder  for  the  purpose  of  defrauding  his  creditors, 
and  that  more  cotton  was  sold  to  appellee  than  was  of  value  reasonably 
sufficient  to  pay  appellee's  debt,  and  that  the  excess  amounted  to  $191.10, 
which  was  paid  by  appellee  to  6.  I.  Ponder,  which  the  latter  retained 
for  four  days  when  he  deposited  same  in  the  bank  to  the  credit  of  E.  M. 
White,  the  party  from  whom  he  rented  the  land  upon  which  he  raised 
the  cotton  sold.  Appellants'  contention  under  this  assignment  being 
that  the  payment  of  such  excess  in  value  of  the  property  sold  under  the 
circumstances,  as  a  matter  of  law,  rendered  the  sale  fraudulent  as  to 
the  creditors  of  G.  I.  Ponder.  The  testimony  tends  to  show  that  the 
land  upon  which  the  cotton  was  raised  was  rented  by  G.  I.  Ponder  from 
E.  M.  White,  and  that  said  White  was  to  receive  from  the  said  Ponder 
for  the  use  of  the  land,  one-third  of  the  com  and  one-fourth  of  the  cot- 
ton raised  thereon,  and  that  the  said  White  had  permitted  the  said  Pon- 
der to  sell  his,  the  said  White's,  one-fourth  of  the  cotton  and  place  the 
amount  received  therefor  to  his  credit  in  the  bank  at  Bartlett;  that 
when  the  sale  of  the  16  bales  of  cotton  in  controversy  was  made  by  G. 
I.  Ponder  to  J.  F.  Ponder,  it  was  known  by  the  latter  that  White  owned 
a  one-fourth  interest  in  the  same,  and  that  G.  I.  Ponder  was  authorized 
to  sell  the  interest  of  the  said  White,  and  that  the  sum  of  $191.10,  the 
amount  of  cash  paid  by  J.  F.  Ponder  to  G.  I.  Ponder  was  paid  for  the 
one-fourth  interest  in  the  cotton  owned  by  White.  In  view  of  this 
testimony,  the  payment  to  G.  I.  Ponder  by  appellee  of  the  excess  over 
the  value  of  the  interest  the  former  had  in  the  cotton  would  not  make 
the  transaction  fraudulent,  as  matter  of  law.  The  testimony  referred  to 
tends  to  show  that  G.  I.  Ponder  owned  only  a  three-fourths  interest  in 
the  cotton  sold,  and  that  the  other  one-fourth  was  owned  by  White,  and 
consequently,  not  subject  to  the  former's  debts.  In  our  opinion  the 
verdict  of  the  jury  and  judgment  of  the  court  is  supported  by  the  evi- 
dence. 

Appellants'  second  assignment  of  error  contends  that  the  verdict  and 
judgment  for  exemplary  damages  are  not  supported  by  the  evidence. 
While  the  testimony  in  support  of  exemplary  damages  is  rather  meager, 
we  are  not  prepared  to  say  that  it  is  insufficient.  The  testimony  shows 
that  appellants  or  their  attorneys  knew,  before  the  levy  of  their  execu- 
tion, of  the  sale  of  the  cotton  by  G.  I.  Ponder  to  appellee;  and  one  of 
their  attorneys  in  effect  advised  them  that  the  sale  was  valid,  and  the 
property  not  subject  to  their  execution.  This  attorney  was  informed 
that  the  consideration  for  the  sale  was  an  indebtedness  of  G.  I.  Ponder 
to  J.  F.  Ponder,  and  an  amount  in  cash.  While  it  does  not  appear  from 
the  testimony  that  appellants,  or  their  attorneys^  were  informed  as  to 
the  purpose  of  the  cash  payment,  or  as  to  what  part  of  the  cotton  it  was 
the  consideration  for,  it  reasonably  appears  from  the  testimony  that  ap- 
pellants or  their  attorneys  knew  that  the  cotton  was  raised  on  the  land 
of  E.  M.  White  and  that  White  had  an  interest  in  same,  and  that  it 
was  claimed  by  both  6.  I.  and  J.  P.  Ponder  that  the  cash  payment  of 
$191.10,  paid  the  former,  was  for  the  interest  of  WTiite  in  the  cotton. 
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AppellantB^  after  making  several  ineffectual  efforts,  finally  on  the  5th 
of  November,  1904,  succeeded  in  making  what  they  regarded  as  a  legal 
levy  on  the  property  in  question.  During  the  interval  of  16  or  16  days 
between  October  20,  the  date  of  appellee's  purchase  of  the  cotton,  and 
November  5,  when  the  levy  that  appellants  regarded  as  valid  was  made, 
the  cotton  remained  in  the  cotton  yard  at  Bartlett,  and  was  claimed  by 
appellee  as  his  property,  and  appellee  during  this  time  resided  at  Bart- 
lett, and  G.  I.  Ponder  resided  on  the  farm,  about  eight  miles  therefrom, 
and  appellants  had  ample  time  and  opportunity  to  become  informed 
fully  as  to  the  exact  terms,  character  and  nature  of  the  transaction  be- 
tween G.  I.  Ponder  and  appellee,  which  culminated  in  the  sale  of  the 
cotton  to  the  latter ;  and  if  they  did  not  obtain  sudi  information  it  was 
on  account  of  their  gross  negligence.  We  think  that  the  evidence  tends 
to  show  that  the  levy  was  made  under  circumstances  showing  a  conscious 
disregard  of  the  rights  of  appellee ;  and  therefore  the  jury  was  warranted 
in  returning  a  verdict  for  exemplary  damages.  (Erie  Telegraph  &  T. 
Co.  V.  Kennedy,  80  Texas,  71 ;  Missouri  Pacific  Ey.  Co.  v.  Shuford,  72 
Texas,  170;  Zeliff  v.  Jennings,  61  Texas,  468.) 

Appellants'  third  assignment  of  error  complains  of  the  verdict  of  the 
jury  and  judgment  of  the  court  upon  the  ground  that  the  same  are  not 
supported  by  the  evidence,  but  are  contrary  thereto,  in  that  no  one  testi- 
fied that  he  was  acquainted  with  and  knew  the  market  value  of  the  cotton 
in  controversy  at  any  time;  and  no  witness  testified  as  to  what  was  the 
value  of  the  cotton  levied  on  at  the  time  when  same  was  levied  on  by 
any  writ  of  J.  H.  James  and  W.  W.  James.  While  it  is  true  that  there 
is  no  specific  or  affirmative  testimony  as  to  the  market  value  of  the  cotton 
at  the  precise  date  of  the  levy,  the  6th  of  November,  1904,  there  is  tes- 
timony tending  to  show  such  value  on  the  20th  of  October,  when  it  was 
purchased  by  appellee,  and  on  the  16th  of  November,  1904,  when  it 
was  sold  under  said  levy,  from  which  the  jury  were  warranted  in  finding 
its  market  value  on  the  date  of  the  levy  to  be  the  amount  found  by 
their  verdict,  especially  in  the  absence  of  any  testimony  showing  it  to 
be  less  at  that  date. 

Appellants'  sixth  assignment  of  error  is  overruled.  As  already  stated, 
there  was  evidence  supporting  the  allegations  of  appellee's  petition. 

Appellants'  seventh  assignment  of  error  complains  of  the  refusal  of 
the  court  below  to  give  to  the  jury  their  special  instruction  No.  2,  which 
is  as  follows:  'TTou  are  charged  that  in  this  case  the  landlord,  E.  M. 
White,  rented  to  the  tenant,  G.  I-  Ponder,  certain  land  to  be  planted  in 
cotton  in  the  year  1904,  and  G.  I.  Ponder  was  to  pay  one-fourth  of  the 
value  of  the  proceeds  of  the  said  cotton  as  rent,  then  E.  M.  White  and 
G.  I.  Ponder  were  not  tenants  in  common,  or  joint  owners  of  said  cotton, 
but  G.  I.  Ponder  was  the  owner  of  said  cotton  and  E.  M.  White  was  only 
entitled  to  a  landlord's  lien  on  said  cotton  to  secure  payment  of  his 
rents,  and  the  said  E.  M.  White  did  not  own  an  undivided  one-fourth 
interest  in  the  said  cotton,  and  the  relation  of  bailor  and  bailee  did  not 
exist." 

This  instruction  assumes  that  the  contract  between  G.  I.  Ponder  and 
E.  M.  White,  his  landlord,  was  that  the  former  was  to  pay  to  the  latter 
one-fourth  of  the  value  of  the  proceeds  of  the  cotton  raised  on  the  land 
rented  as  rents;  whereas,  there  is  testimony  tending  to  show  that  the 
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cotton  crop  was  to  be  raised  on  shares,  and  that  White  was  to  receive  one- 
fourth  thereof  and  was  at  the  time  of  the  sale,  the  owner  of  said  one- 
fourth.    On  this  account  said  special  charge  was  properly  refused. 

The  court  below  did  not  err  in  refusing  to  give  to  the  jury  appellants* 
special  charge  No.  3,  which  action  is  complained  of  in  their  eighth  as- 
signment of  error,  because  same  does  not  embody  a  correct  principle  of 
law.  If  it  be  true  that  G.  I.  Pender's  contract  with  the  landlord  White 
was  to  pay  as  rent  one-fourth  of  the  proceeds  of  the  sale  of  the  cotton 
raised  on  the  rented  land,  and  that  G.  I.  Ponder  was  authorized  to  sell 
the  cotton  in  the  open  market,  and  he  did  so  sell  same  to  appellee,  and 
by  such  sale  White  lost  his  landlord's  lien  upon  the  cotton,  these  facts 
did  not  make  the  cotton  subject  to  execution  in  favor  of  G.  I.  Ponder's 
creditors  unincumbered  by  the  landlord's  lien  up  to  the  time  of  the  sale. 
In  other  words,  the  lien  was  not  waived  until  the  sale  was  made,  and 
when  made,  the  lien  was  only  waived  in  favor  of  the  purchaser  so  that 
he  obtained  a  good  title  to  the  interest  of  the  landlord  in  the  cotton. 
This  being  true,  the  creditors  of  G.  I.  Ponder  would  have  no  right  or 
interest  therein ;  and  the  payment  by  the  purchaser  to  the  renter  of  the 
value  of  the  landlord's  interest  would  not  make  the  sale  fraudulent  as 
to  creditors.  The  general  charge  of  the  court  properly  presented  to  the 
jury  the  law  applicable  to  the  phase  of  the  case  raised  by  the  evidence 
tending  to  show  a  contract  by  G.  I.  Ponder  to  pay  one-fourth  of  the 
cotton  raised  as  rent,  and  authority  by  the  landlord  to  the  said  Ponder 
to  sell  said  cotton  in  the  market.  In  our  opinion,  there  was  testimony 
tending  to  show  the  rental  contract  to  be  for  raising  crops  on  shares, 
the  landlord  to  receive  one-third  of  the  com  and  one-fourth  of  the  cotton 
raised  on  the  rented  land,  thereby  creating  a  tenancy  in  common  between 
the  parties  as  to  the  crops  raised.  White  having  a  one-fourth  interest 
therein  and  Ponder  a  three-fourths  interest;  and  the  evidence  also  tends 
to  show  that  White  gave  G.  I.  Ponder  the  authority  to  sell  his  interest 
in  the  crop.  Under  this  view  of  the  evidence,  the  payment  by  J.  F. 
Ponder  to  G.  I.  Ponder  in  the  purchase  of  the  cotton  in  controversy  of 
cash  for  the  interest  of  White  in  the  cotton,  did  not  render  the  sale 
fraudulent.  (Fagan  v.  Vogt,  80  S.  W.  Eep.,  664 ;  Rentfrow  v.  Lancaster, 
10  Texas  Civ.  App.,  324;  Tignor  v.  Toney,  13  Texas  Civ.  App.,  519; 
Horsley  v.  Moss,  5  Texas  Civ.  App.,  344.) 

Appellants'  ninth,  tenth  and  eleventh  assignments  of  error  complain 
of  the  action  of  the  court  below  in  refusing  to  give  to  the  jury  their 
special  charges  Nos.  4,  5  and  6.  There  was  no  error  in  the  action  of 
the  court  below  complained  of  in  these  assignments,  because  the  sale 
made  under  the  circumstances  stated  in  these  special  charges  would  not 
necessarily  be  fraudulent,  and  because  said  charges  ignore  the  claim  of 
appellee  tiiat  White  owned  one-fourth  of  the  cotton  purchased,  and  that 
the  cash  payment  was  made  in  settlement  of  the  price  for  his  interest, 
in  said  cotton,  of  which  there  was  evidence  adduced  upon  the  trial. 

There  was  no  error  in  the  refusal  by  the  court  below  of  appellants' 
special  charge  NTo.  7,  complained  of  in  tiieir  twelfth  assignment  of  error. 
The  general  charge  of  the  court  below  sufficiently  placed  the  burden  of 
proof  upon  the  plaintiff  to  prove  the  material  allegations  of  his  petition. 

For  reasons  already  stated,  appellants'  thirteentii  assignment  of  error 
is  overruled. 
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The  charge  of  the  court  complained  of  in  appellants*  fourteenth  as- 
signment of  error,  in  view  of  evidence  adduced  upon  the  trial,  was  prop- 
erly given  to  the  jury. 

Appellants'  fifteenth  assignment  of  error  is  overruled.  As  already 
stated,  there  was  testimony  on  the  subject  to  which  the  charge  com- 
plained of  relates,  and  the  record  shows  there  was  a  prayer  for  interest 
embraced  in  the  petition,  which  was  suflBcient  to  authorize  the  charge. 

Appellants'  sixteenth  and  seventeenth  assignments  of  error  are  over- 
ruled for  reasons  already  stated. 

There  was  no  error  in  the  charge  of  the  court  below  as  complained  of 
in  appellants'  eighteenth  and  nineteenth  assignments  of  error.  The  parts 
of  the  charge  complained  of  were  correct  enunciations  of  the  law  as 
applied  to  the  phases  of  the  evidence  to  which  they  related.  Where  a 
creditor  purchases  property  from  an  insolvent  debtor,  knowing  him  to 
be  insolvent,  and  only  purchases  so  much  property  as  would  be  reasonably 
suflBcient  in  value  to  satisfy  his  debt,  the  transaction  is  not  fraudulent 
as  to  other  creditors,  although  the  debtor  intended  to  defraud  other 
creditors  and  the  purchasing  creditor  knew  of  such  intent,  if  he  did  not 
in  some  manner  participate  in  such  fraudulent  intent.  (Reynolds  v. 
Weinman,  25  S.  W.  Eep.,  34 ;  Owens  v.  Clark,  78  Texas,  547.) 

In  the  case  of  Owens  v.  Clark,  supra,  the  court  uses  this  language: 
"If  the  debt  of  the  claimant  was  an  honest  one,  and  he  bought  no  more 
property  than  was  suflBcient  to  pay  it,  he  had  a  perfect  right  to  make 
the  purchase,  notwithstanding  the  insolvency  of  Rose,  even  if  the  pur- 
pose of  Rose  was  to  evade  the  payment  of  other  debts,  and  such  purpose 
was  known  to  the  claimant."  Citing  Lewy  &  Co.  v.  Fischl,  65  Texas, 
311 ;  Iglehart  v.  Willis,  58  Texas,  306.) 

We  have  examined  and  considered  all  of  the  other  assignments  of 
error  presented  in  appellants'  brief,  and  are  of  opinion  that  none  of  them 
are  well  taken. 

There  being  no  reversible  error  pointed  out  in  the  record,  the  judg- 
ment of  the  court  below  is  affirmed. 

Affirmed, 

Writ  of  error  refused. 


Wm.  Anson  v.  Gulp,  Colorado  &  Santa  Pe  Railway  Company. 

Decided  March  28,  1906. 

1. — ^Hegligenoe— Peremptory  Charge— KiUing  Stock. 

Evidence  tending  to  show  fast  running  and  failure  to  keep  proper  lookout 
and  to  discover  stock  on  the  track  at  a  point  where  they  might  be,  held  sufficient 
to  require  the  question  of  defendant's  negligence  in  killing  horses  to  be  sub- 
mitted to  the  jury. 

3. — ^Evidence — Negligence — Cross-Examination. 

An  engineer  who  had  testified  that  he  did  not  strike  the  animals  for  the 
killing  of  which  suit  was  brought,  could  be  cross-examined  as  to  whether  he 
did  not  sometimes  run  over  crossings  before  knowing  that  he  was  approaching 
them. 

8. — ^Negligence — ^Fast  Running — Custom. 

A  train  dispatcher  who  had  testified  that  a  certain  train  was  late,  its 
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fast  running  being  an  issue,  could  be  questioned  as  to  the  custom  in  such  cases 
as  to  making  up  lost  time. 

4. — ^Eyidenoe — Negligence — Fencing — Subsequent  Changes. 

It  was  not  competent  to  prove,  on  the  question  of  negligence  in  killing 
stock  by  a  railway,  that  the  defendant  company  had  fenced  its  track  at  the 
point  in  question  after  the  accident. 

Appeal  from  the  District  Court  of  Coleman  County.  Tried  below  be- 
fore Hon.  John  W.  Goodwin. 

Woodward,  Baker  &  Woodward,  for  appellant. — On  error  in  giving 

Ejremptory  charge.    Choate  v.  San  Antonio  &  A.  P.  Ry.  Co.,  37  S.  W. 
ep.,  319. 

J,  W.  Terry  and  A.  H.  Culwell,  for  appellee. — The  evidence  did  not 
raise  any  issue  of  discovered  peril,  and  the  injury  was  at  a  crossing. 
Gulf,  C.  &  S.  P.  By.  Co.  v.  Anson,  11  Texas  Ct.  Rep.,  97;  Galveston, 
H.  &  N.  Ry.  Co.  V.  Blau,  73  S.  W.  Rep.,  1074;  Henrj^  v.  Missouri,  K. 
&  T.  Ry.  Co.,  66  S.  W.  Rep.,  644;  Missouri,  K.  &  T.  Ry.  Co.  v.  Kennedv. 
76  S.  W.  Rep.,  943;  International  &  G.  N.  Ry.  Co.  v.  Erwin,  67  S.  W. 
Rep.,  466;  Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Reitz,  65  S.  W.  Rep.,  1088; 
Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Cassinelli,  9  Texas  Ct.  Rep.,  104. 

EIDSON,  Associate  Justice. — This  is  a  suit  brought  by  appellant 
in  the  court  below  for  damages  in  the  sum  of  $1,500  against  appellee 
for  killing  two  polo  ponies  in  March,  1903.  TTpon  the  first  trial  of 
this  case  before  a  jury,  the  appellant  recovered  judgment  for  the  sum 
of  $1,000  as  damages,  which  was  appealed  by  appellee  and  reversed  bv 
this  court  October  26,  1904  (11  Texas  Ct.  Rep.,  97).  The  case  wai 
again  tried  in  the  District  Court  of  Coleman  County  on  the  5th  day  of 
September,  1905,  and  after  the  evidence  was  all  in  and  after  the  court; 
had  heard  argument  of  counsel  on  the  law,  it  instructed  the  jury  per. 
emptorily  to  find  for  appellee,  upon  the  ground  that  the  evidence  failed 
to  show  any  negligence  upon  the  part  of  the  railway  company  causing 
the  death  of  the  horses;  and  the  jury  having  so  found,  judgment  w&e 
accordingly  entererd. 

Appellant's  first,  second,  third  and  fourth  assignments  of  error  com- 
plain of  the  action  of  the  court  below  in  peremptorily  instructing  the 
jury  to  render  a  verdict  in  favor  of  the  defendant.  Appellant's  conten- 
tion under  these  assignments  is  that  there  was  sufficient  evidence  ad- 
duced upon  the  trial  of  the  case  tending  to  show  negligence  upon  the 
part  of  the  railway  company,  which  was  the  proximate  cause  of  the 
death  of  the  horses,  to  require  the  court  below  to  submit  the  issue  of 
negligence  to  the  jury  for  their  determination. 

In  Lee  v.  International  &  G.  N.  Ry.  Co.,  89  Texas,  589,  the  Supreme 
Court  uses  this  language:  ^^Negligence,  whether  by  the  plaintiff  or  de- 
fendant, is  generally  a  question  of  fact  and  becomes  a  question  of  law 
to  be  decided  by  the  court  only  when  the  act  done  is  in  violation  of  some 
law,  or  when  the  facts  are  undisputed  and  admit  of  but  one  inference 
regarding  the  care  of  the  party  in  doing  the  act  in  question.  In  other 
words,  to  authorize  the  court  to  take  the  question  from  the  jury,  the 
evidence  must  be  of  such  a  character  that  there  is  no  room  for  ordinary 
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minds  to  differ  as  to  the  conclusion  to  be  drawn  from  it/'  And  in  Ghoate 
V.  Railway  Co.^  90  Texas,  88,  said  courts  in  referring  to  the  language 
above  quoted,  says :  "We  think  this  is  the  correct  rule,  and  that  the  court 
is  not  justified  in  taking  from  the  jury  a  question  of  fact,  except  in 
case  the  evidence  is  such  that  there  is  no  issue  made  for  the  jury  to 
determine." 

The  question  for  our  determination  is  whether  or  not  the  evidence 
adduced  on  the  trial  of  this  case  as  to  negligence  upon  the  part  of  the 
railway  company  would  lead  ordinary  minds  to  but  one  conclusion,  and 
that  is  that  there  was  no  actionable  negligence  on  the  part  of  the  railway 
company.  From  a  careful  examination  and  consideration  of  the  evidence 
embraced  in  the  record,  we  do  not  think  we  would  be  warranted  in 
answering  this  question  in  the  affirmative.  In  other  words,  we  do  not 
think  the  evidence  as  to  negligence  on  the  part  of  the  defendant  is  of 
such  a  character  that  there  is  no  room  for  ordinary  minds  to  differ  as  to 
the  conclusion  to  be  drawn  from  it.  We  believe  that  the  evidence  was 
sufficient  to  raise  the  issue  of  negligence  vel  non  on  the  part  of  the  de- 
fendant, and  that  therefore  it  should  have  been  submitted  to  the  jury. 
The  pleadings  of  appellant  alleged  as  grounds  of  negligence  on  the  part 
of  appellee,  defendant  in  the  court  below,  that  its  employes  operating 
its  train  at  the  time  the  horses  were  killed  were  not  using  ordinary  care 
and  caution  in  operating  the  train,  but  were  running  it  at  a  high, 
dangerous,  negligent,  and  reckless  rate  of  speed,  and  at  a  place  where 
they  knew  and  had  reason  to  believe  horses  and  stock  would  be  upon  the 
track,  and  by  the  use  of  ordinary  diligence  could  have  discovered  said 
horses  on  its  track,  and  by  the  use  of  ordinary  care  could  have  prevented 
killing  said  horses  after  discovering  them  on  its  track. 

There  is  testimony  in  the  record  tending  to  show  that  the  train  was 
run  at  a  very  high  rate  of  speed  at  and  near  the  place  where  the  horses 
were  killed,  and  that  the  track  was  practically  level  and  straight,  so  that 
stock  at  or  about  the  crossing  where  the  horses  were  killed  could  be 
seen  from  about  500  yards  to  half  a  mile  west  of  said  crossing;  that  a 
train  running  at  about  the  rate  of  speed  the  train  was  shown  to  be 
running  on  this  occasion  could  be  stopped  within  500  yards,  and  with 
ordinary  appliances,  the  least  distance  within  which  it  could  be  stopped 
would  be  100  yards;  that  the  operatives  of  the  train  knew  of  the  con- 
ditions about  this  crossing,  and  knew  that  stock  might  be  at  or  near 
same  at  any  time;  that  there  were  but  two  trains  that  passed  the  place 
where  the  accident  occurred  the  night  of  its  occurrence,  one  going  east 
and  the  other  going  west ;  that  the  one  going  east  was  about  two  hours 
late.  There  was  evidence  tending  to  show  that  the  east-bound  train  gave 
several  short  blasts  or  sounds  of  the  whistle,  known  as  stock  signals  at 
a  point  near  where  the  horses  were  killed.  The  horses  were  turned  out 
of  the  lot  on  the  north  side  of  the  track,  and  were  traced  by  their 
tracks  to  and  on  the  crossing,  and  were  found  lying  east  of  the  road  that 
crossed  the  right  of  way.  There  was  testimony  also  tending  to  show 
that  the  horses  were  bruised  on  the  right  side,  which  tended  to  show  that 
they  were  struck  as  they  were  crossing  the  track  from  the  north  by  an 
east-bound  train.  We  think  this  testimony  tends  to  show  that  the 
horses  were  killed  by  the  east-bound  train,  and  that  the  operatives  of 
the  train  were  negligent  in  failing  to  keep  a  proper  lookout  for  stock 
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at  the  place  of  the  accident^  and  that  such  negligence  was  the  proximate 
cause  of  the  injury  to  the  horses. 

Appellant's  fifth  assignment  of  error  complains  of  the  action  of  the 
court  below  in  not  permitting  him  to  read  in  evidence  to  the  jury,  as  a 
part  of  the  evidence  of  James  Stanton,  an  engineer  in  charge  of  one  of 
defendant's  trains  that  ran  over  the  crossing  on  the  date  of  the  alleged 
killing  of  the  horses  in  question,  the  following  portion  of  said  witness's 
deposition :  "Running  at  a  high  rate  of  speed,  as  we  sometimes  do,  and 
our  attention  being  particularly  addressed  to  something  imperative  at 
the  moment,  we  sometimes  pass  crossings  or  are  on  crossings  before  wo 
know  it,  but  this  very  rarely  ever  happens."  It  appears  from  the  record 
that  this  testimony  was  excluded  by  the  court  below  upon  the  ground  that 
the  same  was  irrelevant  and  immaterial,  and  that  it  was  not  proper  to 
know  what  the  witness  may  or  may  not  have  done  on  other  occasions 
and  places.  This  testimony,  in  our  opinion,  was  admissible  on  cross 
examination  as  tending  to  discredit  the  testimony  of  this  witness  to  the 
effect  that  he  did  not  operate  the  train  at  an  unusually  high  rate  of 
speed,  and  did  not  strike  any  horses  on  the  occasion  in  question. 

By  his  sixth  assignment  of  error,  appellant  complains  of  the  action 
of  the  court  below  in  not  permitting  him  to  prove  by  the  train  dispatcher 
of  defendant  on  duty  at  the  date  of  the  alleged  killing  of  the  ponies  in 
question  (after  he  had  testified  that  the  east-bound  passenger  train  when 
it  passed  the  crossing  in  question  where  the  ponies  were  alleged  to  have 
been  killed  by  defendant's  train  was  two  hours  late)  that  when  it  is  late 
the  train  crew  sometimes  run  faster  than  schedule  time,  for  the  purpose 
of  making  up  lost  time,  but  it  was  not  the  universal  practice  for  them  to 
do  so.  This  testimony  was  excluded  by  the  court  below  upon  the  grounds 
that  same  was  irrelevant  and  immaterial,  and  that  it  was  not  proper  to 
know  what  may  or  may  not  have  been  done  on  other  occasions  by  other 
train  crews,  that  the  evidence  should  be  confined  to  the  part  of  the  road 
in  question  and  to  the  crew  in  question. 

We  are  of  the  opinion  that  the  court  erred  in  excluding  this  testimony. 
This  testimony  was  admissible  as  tending  to  show  that  the  train  was 
running  at  a  very  high  rate  of  speed  on  the  occasion  in  question ;  and 
was  also  admissible  on  cross  examination  as  tending  to  weaken  the  testi- 
mony of  this  witness  to  the  effect  that  the  train  was  operated  at  the  usual 
rate  of  speed. 

We  are  of  opinion  that  the  testimony,  the  exclusion  of  which  is  com- 
plained of  by  appellant  in  his  seventh  assignment  of  error,  was  properly 
excluded  for  the  reasons  stated  by  the  trial  court  in  his  explanation 
appended  to  appellant's  bill  of  exceptions. 

It  is  not  necessary  for  us  to  consider  appellant's  other  assignments  of 
errors.  For  the  errors  indicated  above,  the  judgment  of  the  court  below 
is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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A.  P.  Polk  et  al.  v.  J.  W.  Herndon  et  al. 

.    Decided  March  28,  1906. 

Service  by  FnbUcation — Setting  Aside  Judgment — Limitation  as  Defense. 

The  refusal  to  set  aside,  in  an  action  brought  within  two  years  from  ite 
rendition,  a  judgment  recovered  on  citation  by  publication  (Rev.  Stats.,  art. 
1375)  where  the  only  defense  shown  was  that  the  note  sued  on  was  barred 
by  limitation  was  not  reversible  error. 

Appeal  from  the  County  Court  of  Coleman  County.  Tried  below 
before  Hon.  M.  M.  Williams. 

D,  H.  Meehs,  for  appellants,  cited:  Rev.  Statp.,  arts.  1375,  3366: 
Mussina  v.  Moore,  13  Texas,  7;  Kitchens  v.  Crawford,  13  Texas,  516; 
Snow  V.  Hawpe,  22  Texas,  168 ;  Schleicher  v.  Markward,  61  Texas,  99 ; 
Miles  V.  Dana,  13  Texas  Civ.  App.,  245 ;  Keator  v.  Case,  31  S.  W.  Rep., 
1099 ;  Gautier  v.  Franklin,  1  Texas,  739-40 ;  Long  v.  Anderson,  4  Texas, 
422. 

In  all  the  cases  holding  that  a  new  trial  should  not  be  granted  in  order 
to  let  in  the  defense  of  the  statute  of  limitations,  Cochran  v.  Middleton, 
13  Texas,  275 ;  Foster  v.  Martin,  20  Texas,  122 ;  Dowell  v.  Winters,  20 
Texas,  794;  Aldridge  v.  Mardoflf,  32  Texas,  207,  the  defendants  were  in 
court  by  personal  service  of  citation. 

T.  J,  White  and  Snodgrass  &  Dibrell,  for  appellee. — Appellants^  only 
ground  for  a  new  trial  was  to  urge  the  statute  of  limitation.  Foster  v. 
Martin,  20  Texas,  119;  Dowell  v.  Winters,  20  Texas,  794;  Cochrane  v. 
Middleton,  13  Texas,  275. 

KEY,  Associate  Justice. — On  the  5th  day  of  October,  1904,  Ap- 
pellants instituted  this  proceedings,  seeking  to  set  aside  a  judgment 
rendered  against  them  in  favor  of  appellees  on  the  15th  day  of  October, 
1902.  It  was  alleged  and  proved  that  the  judgment  referred  to  was 
obtained  upon  service  by  publication,  appellants  not  having  appeared 
in  person  or  by  attorney  of  their  own  selection,  but  being  represented  by 
an  attorney  appointed  by  the  court.  In  this  proceeding  it  was  alleged 
and  proved  that  appellants,  when  the  original  suit  was  brought  and 
judgment  obtained  against  them,  resided  in  Mason  County  in  this  State, 
and  had  no  notice  of  the  existence  of  the  suit  until  long  after  the  ad- 
journment of  the  court,  when  execution  against  them  was  is&ued  and  sent 
to  the  sheriff  of  Mason  County. 

It  was  not  shown  when  the  original  petition  was  filed,  unless  a  recital 
in  the  amended  petition  upon  which  the  case  was  tried  stating  the  date 
of  the  filing  of  the  original  petition,  is  to  be  regarded  as  evidence  of 
that  fact.  However,  taking  that  date  as  correct,  then  the  plaintiff's 
petition  showed  on  its  face  that  the  notes  sued  on  were  barred  by  limita- 
tion. 

The  attorney  who  was  appointed  to  represent  defendants  filed  a  general 
denial,  but  interposed  no  plea  of  limitation.  Limitation  is  the  only 
defense  which  appellants  claim  to  have  to  the  demand  upon  which  the 
judgment  was  obtained.    The  trial  court  refused  to  set  aside  the  former 
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judgment,  and  the  defendants  in  that  judgment,  who  were  plaintiffs  in 
this  proceedings,  have  appealed. 

Article  1375  of  the  Revised  Statutes,  allows  a  defendant  served  by 
publication  two  years  in  which  to  have  the  judgment  set  aside  for  good 
cause  shown.  Article  1373,  Revised  Statutes,  which  is  general  in  its 
terms,  authorizes  the  court  to  grant  a  new  trial  in  any  case  upon  good 
cause  shown;  but  it  has  been  held  not  to  constitute  reversible  error  to 
refuse  to  grant  a  new  trial  in  order  to  permit  the  defendant  to  interpose 
and  establish  a  plea  of  limitation  to  a  demand  which  was  otherwise  just 
and  legal.  (Foster  v.  Martin,  20  Texas,  119;  Dowell  v.  Winters,  20 
Texas,  794.) 

We  see  no  reason  why  the  construction  placed  upon  article  1373  should 
not  apply  to  article  1375;  and  therefore  conclude  that  the  judgment 
should  be  afSrmed,  and  it  is  so  ordered. 

Affirmed, 


Colorado  Canal  Company  v.  J.  M.  Sims. 

Decided  March  28,  1906. 

1. — Damaget  From  Overflow — ^Pleading. 

The  petition  clearly  alleged  that  360  sacks  of  rice  were  damaged  in  the 
sum  of  $L25  a  sack;  that  $575  were  expended  in  taking  care  of  and  trying  to 
save  the  crop  after  it  had  been  damaged;  that  558  sacks,  valued  at  $3.25  a 
sack,  had  been  destroyed,  and  that  the  whole  damage  amounted  to  $2,808.50. 
As  to  the  manner  of  destruction,  it  was  alleged  that  the  crop  was  cut  and 
ready  to  be  threshed  when  a  small  rise  occurred  in  the  river,  and  by  reason  of 
the  n^Iigent  construction  of  an  embankment  along  an  "intake"  and  canal, 
the  water  was  diverted  from  its  normal  course  and  backed  up  on  the  crop. 
Held,  sufficiently  explicit. 

2. — Same — ^Desorlption  of  Damaged  Premltet. 

The  petition  alleged  that  the  inundated  land  was  held  by  appellee  under 
a  lease  for  1901  and  1902;  that  it  was  65  acres,  about  one  and  a  half  miles 
northwest  of  Bay  City,  Matagorda  County,  Texas;  that  the  land  belonged  to 
J.  W.  Daniels;  that  it  was  a  part  of  the  James  Higgins  survey  of  the  Bow- 
man and  Williams  league.  Appellee's  lease  described  the  land  as  100  acrea 
off  the  northeast  end  of  the  James  Higgins  survey  on  the  Smith  &  Bowman 
league.  Appellee  testified  that  he  did  not  know  of  any  Smith  &  Bowman 
league  in  Matagorda  County,  and  that  the  100  acres  was  part  of  the  Bownmn 
and  Williams  league,  also  that  the  65  acres  on  which  the  crop  was  damaged 
was  part  of  the  100  acres  out  of  the  Higgins  tract.  Held,  the  land  was  suffi- 
ciently identified. 

8. — Trial  Amendment— Practice — Harmless  Error. 

If  it  was  error  to  permit  the  filing  of  a  trial  amendment  after  the  trial 
had  begun,  the  error  was  harmless  in  this  case,  because  the  uncontroverted 
evidence  showed  the  facts  therein  alleged. 

4. — Necessary  to  Prove  Reasonableness  of  Expenditures — ^Remittitur. 

There  being  no  evidence  that  the  expenditures  by  appellee  in  his  efforts 
to  protect  his  crop  were  reasonable,  it  was  error  to  submit  the  question  to 
the  jury.     This  error  may  be  corrected  by  a  remittitur. 

5. — ^Xeasure  of  Damage  to  Crop  Partially  Destroyed. 

The  measure  of  damage  was  the  difference  in  the  market  value,  or  if 
no  market  value  then  the  actual  value  of  the  rice  in  the  shocks  on  the  farm 


1906.]  Colorado  Canal  Co.  v.  Sims.  443 

immediately  before  the  overflow,  and  its  market  value   in  the  shocks   on  the 
farm  in  its  damaged  condition  after  the  overflow. 

6. — ^Xeasnre  of  Damage,  to  Crop  Entirely  Dettroyed. 

The  measure  of  damage  to  the  crop  destroyed  was  its  market  value  at  the 
time  and  place  of  its  destruction  less  the  cost  of  threshing  and  sacking. 

7. — ^Verdict— Immaterial  Defects. 

The  verdict  was  as  follows:  "We,  the  jury,  find  for  the  plaintiff,  J.  M. 
Sims,  damages  to  the  amount  of  $2,620.15  (Two  Thousand  Five  Hundred  and 
Twenty-six  and  Fifteen  Cents").     Held,  suflicient  to  support  judgment. 

Appeal  from  the  District  Court  of  Matagorda.  Tried  below  before 
Hon.  J.  V.  Meek. 

Oaines  &  Corbett,  for  appellant. — In  an  action  for  damages  where  the 
petition  does  not  allege  the  amount  and  character  of  the  damages  caused 
by  the  negligence  of  the  defendant,  it  does  not  constitute  a  cause  of 
action  against  the  defendant,  and  a  general  demurrer  should  be  sustained. 

In  an  action  for  damages  when  the  petition  does  not  allege  the  damages 
claimed  by  plaintiff  were  caused  by  the  negligence  of  the  defendant  or 
the  failure  upon  the  part  of  the  defendant  to  perform  some  duty  de- 
volving upon  it,  constitutes  no  cause  of  action  against  the  defendant, 
and  a  general  demurrer  should  be  sustained. 

In  an  action  for  damages  where  plaintiflPs  petition  does  not  allege 
that  the  acts  of  negligence  complained  of  were  the  proximate  cause  of 
the  injuries  for  which  damages  were  sought,  it  constitutes  no  cause  of 
action  against  the  defendant,  and  a  general  demurrer  should  be  sustained. 

Where  plaintiff^s  petition  discloses  no  cause  of  action  against  defend- 
ant a  general  demurrer  should  be  sustained.  Malone  v.  Craig,  22  Texas, 
609;  Gray  v.  Osborne,  24  Texas,  157;  Moody  v.  Benge  &  Jewell,  28 
Texas,  545;  Colbertson  v.  Beeson,  30  Texas,  76;  Seligson  v.  Hobby, 
51  Texas,  147 ;  Williams  v.  Warnell,  28  Texas,  610 ;  Edgar  v.  Galveston 
City  Co.,  46  Texas,  421;  Collins  v.  Warren,  63  Texas,  311;  Erie  Tele- 
graph Co.  V.  Grimes,  82  Texas,  89. 

A  petition,  in  an  action  for  damages,  should  allege  definitely  the 
particular  act  or  acts  of  negligence  and  the  time  same  occurred  that 
caused  the  damages  complained  of,  and  when  it  does  not  so  allege  a  special 
exception  pointing  out  said  defect  should  be  sustained.  Missouri  Pac. 
Ey.  V.  Mitchell,  12  S.  W.  Rep.,  810 ;  Johnson  v.  Cherokee  Land  Co.,  82 
Texas,  340;  Alamo  Mill  v.  Hercules  Iron  Works,  22  S.  W.  Rep.,  1098; 
Mims  V.  Mitchell,  1  Texas,  447. 

The  court  erred  in  overruling  defendant's  special  exception  number  4 
to  plaintiff's  original  petition,  because  said  petition  does  not  show  what 
portion  of  said  damages  was  caused  by  injury  to  crop  harvested,  nor 
what  portion  of  said  damage  was  claimed  for  the  crop  totally  destroyed, 
nor  what  portion  of  such  damage  was  the  amount  incurred  for  necessary 
labor  in  connection  with  the  saving  of  said  crop. 

The  court  erred  in  permitting  the  plaintiff  to  introduce  in  evidence 
the  lease  contract  between  J.  M.  Sims  and  J.  W.  Daniels,  the  same  re- 
ferring to  100  acres  of  land  in  the  James  Higgins  survey  of  the  Smith 
and  Bowman  league  in  Matagorda  County,  and  the  plaintiff's  pleading 
having  alleged  a  leasehold  on  a  tract  of  65  acres  of  land  in  the  Bowman 
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and  Williams  league  in  Matagorda  County,  because  of  the  variance 
between  the  lease  contract  introduced  in  evidence  and  the  lease  contract 
pleaded.  McKinney  v.  Bradbury,  Dallam,  441;  Mims  v.  Mitchell,  1 
Texas,  444;  Bamsey  v.  McCauley,  2  Texas,  192;  Guess  v.  Lubbock,  5 
Texas,  635;  Paul  v.  Perez,  7  Texas,  337;  Shihagan  v.  State,  9  Texas, 
429;  Thompson  v.  Thompson,  12  Texas,  328;  Gammage  v.  Alexander, 

14  Texas,  419;  Bogers  v.  Bracken,  15  Texas,  564;  Christman  v.  Miller, 

15  Texas,  160;  Parker  v.  Beaver,  19  Texas,  411;  Hubby  v.  Camplin, 
22  Texas,  683;  Plores  v.  Smith,  66  Texas,  115;  Morris  v.  Kasling,  79 
Texas,  146;  Armstrong  v.  O'Brien,  83  Texas,  636;  Pinsley  v.  Penni- 
man,  83  Texas,  54. 

The  court  erred  in  overruling  defendant's  motion  to  strike  out  plain- 
tiff's trial  amendment  filed  after  announcement  of  ready  for  trifld  and 
after  plaintiff  had  begun  the  introduction  of  his  testimony. 

A  trial  amendment  comes  too  late  after  announcement  of  ready  for 
trial  and  the  introduction  of  testimony. 

A  trial  amendment  should  not  be  made  to  include  pleadings  which 
were  not  demanded  by  the  ruling  of  the  court  on  exceptions.  Contreras 
V.  Haynes,  61  Texas,  106;  Krueger  v.  Klinger,  30  S.  W.  Bep.,  1087; 
Bev.  Stats.,  art.  1192. 

To  charge  a  party  with  negligence,  injury  must  be  natural  and  prob- 
able consequence  of  wrongful  act,  which  should  have  been  foreseen  in 
light  of  attendant  circumstances. 

If,  subsequent  to  original  negligent  act,  another  cause  has  intervened, 
of  itself  sufficient  to  cause  the  misfortune,  the  former  must  be  considered 
as  too  remote. 

There  being  no  evidence  to  show  that  the  damage  was  caused  by  any 
act  of  defendant,  the  court  erred  in  not  so  instructing  the  jury.  Texas 
ft  Pac.  By.  Co.  v.  Doherty,  16  S.  W.  Bep.,  44 ;  Brush  Co.  v.  Lefevre,  93 
Texas,  607;  Texas  &  Pac.  Bv.  v.  Bigham,  90  Texas,  227;  Scale  v.  Gulf, 
C.  ft  S.  P.  By.,  65  Texas,  278. 

That  plaintiff  was  not  entitled  to  recover  for  expenditures  made  for 
protection  of  crop  unless  the  same  are  shown  to  have  been  reasonable 
and  necessary.  Wheeler  v.  Tyler  S.  E.  By.,  91  Texas,  361;  Missouri, 
K.  ft  T.  By.  V.  Warren,  90  Texas,  566. 

If  crops  are  shown  to  have  been  totally  destroyed  in  consequence  of 
the  negligence  or  wrongful  acts  of  the  defendant,  the  correct  measure 
of  damages  would  be  the  actual  cash  value  of  the  crops  as  they  stood  upon 
the  land  at  the  time  and  place  they  were  destroyed,  with  legal  interest 
to  the  time  of  trial. 

If  crops  are  shown  to  have  been  damaged  in  consequence  of  the  negli- 
gence or  wrongful  acts  of  the  defendant,  but  not  totally  destroyed,  then 
the  correct  measure  of  damages  would  be  the  difference  between  the 
actual  cash  value  of  the  crops  as  they  stood  upon  the  land  at  the  time 
immediately  before  the  injury  and  the  actual  cash  value  immediately 
after  said  injury. 

It  is  error  for  a  court  to  charge  that  the  market  value  of  a  product 
at  a  different  place  than  that  of  its  destruction  is  the  measure  of  damages 
for  the  destruction  of  a  crop. 

If  the  market  value  of  the  rice  at  Bay  City  is  the  correct  measure 
of  damages  for  the  destruction  of  this  crop  of  rice,  on  the  river,  in  the 
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shock,  which  this  appellant  disputes,  then,  it  is  subject  to  the  cost  of 
threshing,  sacking  and  transportation  from  the  place  where  destroyed 
to  Bay  City,  and  recovery  is  subject  to  the  condition  of  the  weather  and 
uncertainty  of  the  threshing  of  the  crop.  Gulf,  C.  &  S.  F.  By.  Co.  v. 
Carter,  25  S.  W.  Rep.,  1023 ;  Sabine  &  E.  T.  Ry.  Co.  v.  Joachimi,  58 
Texas,  460;  Trinity  &  S.  Ry.  v.  Schofield,  72  Texas,  496;  Sabine  &  E. 
T.  Ry.  Co.  V.  Smith,  73  Texas,  2 ;  Texas  &  P.  Ry.  v.  Williams,  1  Texas 
App.  Civ.,  98;  Ft.  Worth  Rv.  v.  Scott,  2  Texas  App.  Civ.,  137;  Green 
V.  Taylor,  B.  &  H.  Ry.,  79  Texas,  607. 

The  verdict  of  the  jury  is  insufficient  and  not  responsive  to  the  charge 
of  the  court  and  defective,  in  that  the  verdict  returned  by  them  find  for 
"J.  M.  Sims"  in  the  sum  of  $2,626.15,  with  the  words,  "twenty-five 
hundred  and  twenty-six  and  fifteen  cents/^  Ogden  v.  Bosse,  86  Texas, 
343. 

W.  S.  Holman  and  Jno.  E.  Linn,  for  appellee. — ^That  the  exceptions 
to  the  petition  were  properly  overruled:  Colorado  Canal  Co.  v.  Sims, 
11  Texas  Ct.  Rep.,  123 ;  Gulf,  W.  T.  &  P.  Ry.  Co.  v.  Montier,  61  Texas, 
122;  Black  v.  Calloway,  30  Texas,  237;  Gulf,  C.  &  S.  F.  Ry.  Co.  v. 
Preston,  74  Texas,  183;  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  McMannewitz,  70 
Texas,  76;  Missouri  Pac.  Ry.  Co.  v.  Richmond,  73  Texas,  576;  Lewis 
V.  Galveston,  H.  &  S.  A.  Ry.  Co.,  73  Texas,  506 ;  Baldridge  v.  Cartrett, 
75  Texas,  638;  Austin,  etc.,  Ry.  Co.  v.  McElmurrey,  33  S.  W.  Rep.,  251; 
Whetstone  v.  Coffey,  48  Texas,  271 ;  Caldwell  Co.  v.  Harbert,  68  Texas, 
324;  Davis  v.  Davis,  70  Texas,  125;  Teague  v.  Teague,  22  Texas  Civ. 
App.,  444;  Johnson  v.  Dowheig,  1  Texas  App.  Civ.,  615;  Parks  v.  State 
Nat.  Bank,  34  S.  W.  Rep.,  1044;  Breckenridge  v.  Charidge,  42  S.  W. 
Rep.,  1005;  Pennington  v.  Schwartz,  70  Texas,  213;  Clarendon  Land 
Co.  V.  McClelland,  86  Texas,  179;  Oliphant  v.  Markham,  79  Texas, 
547. 

A  wrongdoer  will  not  be  permitted  to  controvert  or  question  the  right 
to  recover  damages  which  accrue  to  one  in  possession  of  realty,  without 
showing  title  in  said  wrongdoer.  Frost  v.  Rothe,  66  S.  W.  Rep.,  576; 
International  &  G.  N.  Ry.  v.  Ragsdale,  67  Texas,  28. 

The  court  exercised  its  discretionary  right  and  permitted  plaintiff  to 
file  his  first  trial  amendment  covering  the  apparent  variance  in  the 
description  of  the  tract  of  land  occupied  by  plaintiff  and  upon  which  his 
crop  of  rice  was  raised.  Upon  the  filing  of  said  trial  amendment,  parol 
evidence  was  proper  and  competent  to  identify  the  land  and  show  the 
misdescription  in  the  lease  contract.  Such  misdescription  was  a  latent 
ambiguity,  and  is  always  provable  and  explainable  by  parol  and  the 
evidence  of  the  surrounding  circumstances.  Hilliard  v.  White,  31  S.  W. 
Rep.,  553;  Armbula  v.  Sullivan,  80  Texas,  615;  Texas,  etc.,  Ry.  Co.  v. 
Goldberg,  68  Texas,  687 ;  Radams  v.  Capital,  etc.,  Co.,  81  Texas,  129 ; 
Fields  V.  Rye,  24  Texas  Civ.  App.,  274 ;  Gamble  v.  Talbott,  2  Texas  App. 
Civ.,  640 ;  'Parker  v.  Spencer,  61  Texas,  162 ;  Western  TJ.  Tel.  Co.  v. 
Bowen,  84  Texas,  479 ;  First  Nat.  Bank  of  Austin  v.  Sharpe,  33  S.  W. 
Rep.,  677. 

The  court  properly  submitted  the  issues  of  negligence  as  a  question 
of  fact  for  the  jury  in  the  case,  for  the  evidence  was  conflicting  and  the 
great  preponderance  thereof  supported  plaintiff's  case.     It  would  have 
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been  improper  for  the  court  to  have  instructed  the  jury  to  find  for  de- 
fendant by  peremptory  charge.  Gulf,  C.  &  S..F.  Ry.  v.  Hayter,  54  S. 
W.  Rep.,  944;  San  Antonio  &  A.  P.  Ry.  v.  Stevens,  11  Texas  Ct.  Rep., 
397;  San  Antonio  &  A.  P.  Ry.  v.  Lester,  11  Texas  Ct.  Rep.,  816;  Texas 
Portland  Cement  Co.  v.  Lee,  11  Texas  Ct.  Rep.,  15;  San  Antonio  &  A. 
P.  Ry.  v.  Votaw,  10  Texas  Ct.  Rep.,  532;  Shippers  Warehouse  Co.  v. 
Davidson,  10  Texas  Ct.  Rep.,  369 ;  El  Paso  &  N.  E.  Ry.  Co.  v.  Ryan, 
10  Texas  Ct.  Rep.,  791;  St.  Louis  S.  W.  Ry.  Co.  v.  Burke,  10  Texas  Ct, 
Rep.,  707;  Chicago,  B.  I.  &  M.  Ry.  Co.  v.  Harton,  10  Texas  Ct.  Rep., 
956. 

The  measure  of  damage  for  crops  totally  destroyed  is  the  cash  value 
of  the  crop  at  the  time  and  place  where  it  was  destroyed  in  the  condition 
same  was  in  when  destroved,  with  interest  from  the  date  of  its  destruc- 
tion. Trinity  &  S.  Ry.  v."^  Schofleld,  72  Texas,  498;  Gulf,  C.  &  S.  F.  Ry. 
V.  McGowan,  73  Texas,  362;  Gulf,  C.  &  S.  F.  Ry.  v.  IJicholson,  25  S. 
W.  Rep.,  54. 

The  general  allegation  that  the  sum  of  $575  was  necessarily  expended 
in  the  effort  to  save  the  crop  and  prevent  injury  will  admit  proof  of  the 
manner,  method  and  facts  pertaining  to  such  expenditure,  especially 
where  no  exception  is  urged  to  the  suflSciency  of  the  pleading  in  that 
respect.  Powers  v.  Caldwell,  25  Texas,  353-4 ;  Pyron  v.  Butler,  27  Texas, 
272;  Century  Dictionary,  word  'Tfecessary.'* 

That  the  verdict  was  suflBcient  to  support  the  judgment :  Gulf,  C.  & 
S.  W.  Ry.  V.  Fink,  4  Texas  Civ.  App.,  270;  Missouri  Pac.  Ry.  Co.  v. 
White,  76  Texas,  104;  Burton  v.  Bondies,  2  Texas,  204;  Robertson  v. 
McMillan,  Dallam,  565. 

FLY,  Associate  Justice. — ^This  is  a  suit  for  damages  resulting  from 
a  crop  of  rice,  belonging  to  appellee,  being  destroyed  by  overflow  caused 
by  the  negligent  manner  in  which  appellant  constructed  its  intake  and 
canal.  The  cause  was  tried  by  jury  and  resulted  in  a  verdict  and  judg- 
ment in  favor  of  appellee  for  $2,526.15. 

This  is  a  second  appeal  of  this  case,  and  the  petition  is  the  same  upon 
which  the  cause  was  tried  on  the  former  appeal.  In  our  former  decision 
it  was  held  that  the  general  demurrer  was  properly  overruled  and  no 
reason  being  shown  to  induce  a  charge  of  opinion,  the  first  assignment 
of  error,  which  complains  of  the  action  of  the  court  in  overruling  the 
general  demurrer,  will  not  be  sustained.  (Colorado  Canal  Co.  v.  Sims, 
82  S.  W.  Rep.,  531.) 

The  special  exceptions  urged  to  the  petition  were  practically  the  same 
urged  on  the  former  trial,  and  we  adhere  to  our  ruling  that  they  were 
properly  overruled.  The  petition  is  not  uncertain  or  indefinite  in  its 
allegations  and  the  damages  are  set  forth  with  sufficient  clearness  to 
apprise  appellant  of  what  it  had  to  meet.  It  is  clearly  alleged  that  350 
sacks  of  rice  were  damaged  in  the  sum  of  $1.25  a  sack,  that  $575  were 
expended  in  taking  care  of  and  trying  to  save  the  crop  after  it  had 
been  overflowed,  that  558  sacks  of  rice  valued  at  $3.25  a  sack  had  been 
destroyed  and  that  the  whole  damage  amounted  to  $2,808.50.  The 
statement  of  damages  is  clear  and  easily  understood.  As  to  the  manner 
of  the  destruction  of  the  rice,  it  was  alleged  that  the  rice  crop  was  cut 
and  ready  to  be  threshed,  when  a  small  rise  occurred  in  the  Colorado 
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River,  and  that  by  reason  of  the  negligent  construction  of  an  embank- 
ment along  an  "intake^'  and  canal  the  water  was  diverted  from  its  normal 
course  and  was  not  permitted  to  flow  as  it  had  formerly  done,  and  was 
backed  up  on  the  rice  land  of  appellee  and  his  entire  crop  damaged. 
This  was  sufficiently  explicit  and  consequently  assignments  of  error 
second,  third,  fourth  and  fifth  can  not  be  sustained. 

It  was  alleged  in  the  petition  that  the  land,  which  was  inundated,  was 
held  by  appellee  under  a  lease  of  two  years ;  that  it  was  65  acres  of  land 
about  one  mile  and  a  half  northwest  of  the  town  of  Bay  City  in  Mata- 
gorda County,  Texas ;  that  the  land  belonged  to  J.  W.  Daniels,  and  that 
appellee's  lease  was  for  1901  and  1902.  The  land  was  alleged  to  be  a 
part  of  the  James  Higgins  survey  of  the  Bowman  and  Williams  league 
and  the  lease  introduced  in  evidence,  over  appellant's  objection,  described 
the  land  as  100  acres  of  land  off  the  northeast  end  of  the  James  Higgins 
survey  on  the  Smith  and  Bowman  league.  Appellee  testified  that  he 
did  not  know  of  any  Smith  and  Bowman  league  in  Matagorda  County 
and  that  the  100  acres  of  land  was  a  part  of  the  Bowman  and  Williams 
league.  He  also  testified  that  the  sixty-five  acres  on  which  the  crop  was 
damaged  was  a  part  of  the  hundred  acres  out  of  the  Higgins  tract.  The 
land  was  clearly  identified  and  there  is  no  merit  in  the  sixth  and  seventh 
assignments  of  error. 

Appellant  sought  to  strike  out  the  trial  amendment  because  it  was  not 
sufficient  to  authorize  proof  of  mistake  and  came  too  late,  the  parties 
having  announced  ready  for  trial  and  part  of  the  testimony  having  been 
introduced  by  appellee.  The  amendment  sufficiently  set  up  the  mistake, 
but  if  it  was  error  to  permit  it  to  be  filed  after  the  trial  had  begun  the 
pleading  could  not  have  injured  appellant  because  the  uncontroverted 
evidence  showed  that  appellee  was  in  possession  of  the  land  and  that  his 
crop  of  rice  was  damaged.  This  was  shown  independently  of  the  written 
lease.  In  fact  there  was  no  issue  as  to  appellee  being  the  rightful  pos- 
sessor of  the  land  and  the  owner  of  the  rice.  The  manager  of  the  com- 
pany testified  as  to  the  location  of  appellee's  land  and  admitted  that  the 
water  backed  up  on  it. 

While  the  evidence  was  confiicting  there  was  ample  testimony  to 
justify  the  jury  in  finding  that  the  crop  of  appellee  was  damaged  by 
reason  of  the  negligent  manner  in  which  appellant  had  constructed  its 
canal  and  intake.  It  made  no  provision  for  draining  and  the  water  was 
stopped  in  its  natural  course  by  the  dump  on  the  south  side  of  the  intake, 
and  by  the  embankment  on  the  canal,  and  was  thereby  turned  on  the 
land  of  appellee  and  his  crop  damaged  as  found  by  the  jury.  These 
conclusions  of  fact  dispose  of  the  tenth,  eleventh,  twelfth  and  thirteenth 
assignments  of  error. 

The  court  did  not  err  in  refusing  to  instruct  the  jury  that  no  injury 
was  shown  to  that  part  of  the  rice  on  18  acres  of  land  which  was  hauled 
off  on  the  day  the  land  was  overfiowed.  The  uncontradicted  evidence 
showed  that  the  rice  referred  to  was  wet  by  the  overfiow  and  was  dam- 
aged. 

We  are  of  the  opinion  that  the  court  erred  in  submitting  the  question 
of  the  reasonableness  of  the  expenditures  made  in  an  endeavor  to  pro- 
tect the  rice  crop  from  the  effects  of  the  overflow,  for  the  reason  that 
there  was  no  evidence  of  the  reasonableness  of  the  expenditures.     The 
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evidence  on  that  subject  is  that  of  appellee  himself  and  is  as  follows: 
"I  was  compelled  to  expend  money  in  saving  and  attempting  to  save  the 
crop  from  the  effects  of  the  overflow;  the  18  acres  down  in  the  south- 
west comer  I  hauled  out  on  the  day  of  the  overflow,  having  about  25 
wagons  and  50  men ;  I  spent  $125  in  hauling  that  rice  out  and  drying 
it  up  and  getting  it  in  shape;  then  I  had  several  men  with  spades 
watching  the  leeves  to  keep  them  from  breaking  for  several  days.  1 
saved  two  other  little  short  cuts;  as  soon  as  the  water  went  down  I  cut 
the  levee  and  shocked  the  rice  and  tried  to  save  it  drying  it  out  and 
shocking  it  again ;  sometimes  the  mud  settled  in  stub  and  we  cut  the  tops 
off  with  knives  and  broadaxes ;  I  worked  from  then  until  Christmas  with 
a  foreman  and  from  one  to  three  teams  and  several  men,  and  that  is  the 
way  I  spent  the  other  three  or  four  hundred  dollars.  I  paid  different 
prices  for  this  work,  whatever  I  could  get  it  for,  to  some  I  paid  $2.00 
and  some  more  than  that.  I  built  levees  around  the  high  ground  where 
I  put  the  rice  to  keep  the  water  out,  but  do  not  know  how  many  men  I 
had  on  the  levees;  I  spent  that  $575  in  saving  the  rice  I  got  out;  this 
expenditure  was  caused  by  the  overflow.^'  There  is  not  one  word  to 
indicate  that  the  sums  paid  out  by  appellee  were  reasonable  sums,  and 
there  is  nothing  from  which  the  inference  can  be  drawn  that  they  were 
reasonable.  This  is  an  error,  however,  that  can  be  cured  by  a  remittitur 
of  the  amount  of  the  expenditures  which  were  shown  to  be  $575. 

The  court  instructed  the  jury  that  appellee  would  be  entitled  to  re- 
cover on  the  damaged  rice  ^^the  difference  between  the  market  value  of 
such  rice  by  the  sack  and  the  price  that  plaintiff  received  for  same. 
If  you  believe  plaintiff  used  all  reasonable  effort  and  diligence  in  the 
sale  of  said  rice,  and  if  you  believe  that  he  received  the  fair  market  value 
of  the  same,  in  its  injured  condition.'*  It  was  equivalent  to  instructing 
the  jury  that  the  measure  of  damages  was  the  difference  between  the 
market  value  of  the  rice  in  good  condition  and  its  market  value  in  its 
injured  condition,  although  not  as  clearly  expressed  as  might  be  desired. 
The  charge  is  objected  to  on  the  grounds  that  it  did  not  take  into  con- 
sideration the  time  and  place  of  the  sale  of  the  damaged  rice,  of  the 
diligence  used  by  appellee  in  disposing  of  it,  of  the  weather  and  con- 
dition of  roads  between  the  farm  and  Bay  City  two  miles  distant-  The 
simple  and  plain  measure  of  damages  in  the  case  was  the  difference  in 
the  market  value  or  if  no  market  value  the  actual  value  of  the  rice  in 
the  shocks  on  the  farm  immediately  before  the  overflow,  and  its  market 
value  in  the  shocks  on  the  farm  in  its  damaged  condition  after  the 
flood,  but  the  parties  tried  the  case  upon  the  theory  that  a  certain  num- 
ber of  sacks  of  rice  were  destroyed  and  a  certain  number  injured  by  the 
water,  and  we  think  the  same  result  may  be  arrived  at  by  the  measure 
of  damages  given  by  the  court  as  by  the  one  above  mentioned,  although 
by  a  more  circuitous  route. 

While  the  testimony  left  it  somewhat  uncertain  as  to  what  is  meant  by 
a  sack  of  rice,  the  weights  ranging  from  180  to  200  pounds,  appellee 
swore  that  he  had  558  sacks  of  rice  destroyed  by  the  water  and  350 
sacks  damaged,  and  that  the  rice  was  worth  $2.95  a  sack  as  it  stood  in  ^ 
the  field  at  the  time  of  the  overflow.  He  stated  that  was  its  value  after  ' 
deducting  30  cents  a  sack,  the  cost  of  threshing  it,  and  also  stated  that 
the  damage  to  the  350  sacks  amounted  to  $1.25  a  sack.    H^  stated,  how- 
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ever,  that  he  got  a  little  over  $2.00  a  sack  for  the  damaged  rice,  clearly 
showing  that  his  estimate  of  $1,25  a  sack  for  damages  was  based  on  an 
estimate  of  the  gross  value  of  the  rice,  without  considering  the  cost  of 
threshing.  The  evidence  would  sustain  a  verdict  for  $2.95  a  sack  for  the 
558  sacks  of  rice  destroyed  and  for  1)5  cents  a  sack  for  the  350  sacks  of 
damaged  rice,  amounting  in  the  aggregate  to  $1,978.60.  After  deduct- 
ing $575,  which  appellee  swore  he  had  expended  in  endeavoring  to  save 
the  crop,  from  the  $2,526.15,  found  by  the  jury,  there  remains  only 
$1,961.15,  or  $27.45  less  than  the  evidence  justified.  This  shows  that 
the  jury  took  into  consideration  the  cost  of  threshing  the  rice  although  it 
was  not  mentioned  in  the  charge  in  connection  with  the  damaged  rice. 

The  failure  of  the  court  to  mention  the  cost  of  threshing  could  not 
have  injured  appellant  in  any  event,  for  if  the  jury  took  the  difference 
between  the  gross  value  of  the  rice  before  and  after  the  overflow,  or  the 
difference  between  the  net  value  of  the  rice  before  and  after  the  flood, 
the  result  would  be  the  same.  For  instance,  if  the  gross  value  of  the  rice 
was  $3.25  a  sack  and  appellee  got  $2.00  a  sack  for  it,  the  difference 
would  be  $1.25;  if  the  net  value  before  the  overflow  was  $2.95  a  sack, 
and  the  net  sum  realized  for  it,  as  damaged,  was  $2.00  less  30  cents  or 
$1.70,  the  difference  would  be  $1.25  a  sack.  Of  course  appellant  got  the 
30  cents  per  sack  back  in  the  gross  sum  of  $2.00  and  in  calculating  his 
actual  loss  the  $2.00  must  be  deducted  from  the  net  value,  $2.95  a  sack. 

The  measure  of  damages  given  by  the  court  as  to  the  rice  that  was 
destroyed  was  its  market  value  at  the  time  and  place  of  its  destruction 
less  the  cost  of  threshing  and  sacking,  and  that  was  the  proper  measure 
of  damages.    The  value  at  the  time  and  place  was  fixed  by  the  evidence. 

The  evidence  of  appellee  as  to. a  sack  of  rice  being  worth  forty  cents 
more  than  a  barrel  of  rice  and  that  a  barrel  of  rice  was  worth  $3.25,  did 
not  injure  appellant.  Appellee  fixed  his  damages  at  $2.95  a  sack  and 
the  jury  found  for  a  less  amount  than  that  sum. 

There  is  no  merit  in  the  nineteenth  assignment  of  error.  If  appellant 
desired  a  charge  to  the  effect  that  appellee  should  not  recover  for  un- 
damaged rice  he  should  have  asked  it.  The  court,  however,  permitted 
a  verdict  only  on  destroyed  or  damaged  rice. 

The  verdict  was  as  follows :  "We,  the  jury,  find  for  the  plaintiff  J.  M. 
Sims,  damages  to  the  amount  of  $2,526.15,  two  thousand  five  hundred 
and  twenty-six  and  fifteen  cents/*  The  verdict  is  sufficient  to  support 
the  judgment.  It  is  clear  that  the  verdict  was  for  appellee  whether 
his  name  was  spelled  correctly  or  not.  He  was  identified  as  "plaintiff" 
and  there  could  be  no  doubt  that  the  verdict  was  for  $2,626.15. 

Appellee  swore  that  he  only  got  $3.05  a  sack  for  some  of  the  uninjured 
rice  he  afterwards  sold,  but  he  also  testified  that  the  rice  was  worth 
$3.25  a  sack  at  the  time  it  was  damaged  and  destroyed.  That  was  the 
value  to  control  and  not  the  value  afterwards.  The  other  assignments 
of  error  are  disposed  of  by  our  conclusions  of  fact. 

If  appellee  will  in  fifteen  days  remit  the  sum  of  $575,  the  judgment 
will  be  affirmed  for  the  remainder,  otherwise,  it  will  be  reversed  and  the 
cause  remanded. 

Conditionally  Affirmed. 

Writ  of  error  refused. 

Vol.  XLII.  Civil— 29. 
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Harris  County  Irrigation  Company  et  al.  v.  Jacob  Hornberger 

ET  al. 

Decided  March  28,   1906. 

1. — ^Boundary — Confliotinir  Testimony. 

Where  the  evidence  as  to  the  true  location  of  a  boundaxv  line  is  conflicting, 
the  judgment  of  the  trial  court  will  not  be  disturbed,  even  though  the  Appellate 
Court,  upon  consideration  of  the  evidence,  might  reach  a  different  conclusion. 

2. — Surveyor — Compensation. 

Article  6264,  Revised  Statutes,  makes  no  provision  for  compensation  for 
services  rendered  by  a  surveyor  appointed  by  onier  of  the  court  to  survey  the 
premises  in  controversy.  The  fact  that  his  report  and  map  are  rejected  on 
motion  of  one  of  the  parties  to  the  suit  is  no  reason  for  depriving  him  of 
compensation.  The  amount  of  compensation  rests  in  the  sound  discretion  of 
the  court. 

Error  from  the  District  Court  of  Harris.  Tried  bdow  before  Hon. 
Norman  G.  Kittrell. 

John  0.  Tod,  for  plaintiffs  in  error. — ^When  the  footsteps  of  the  sur- 
veyor in  making  the  original  surveys  or  tracts  of  land  in  controversy  in 
a  boundary  suit  can  be  traced,  they  must  be  followed.  Williams  v. 
Winslow,  84  Texas,  377;  Blassingame  v.  Davis,  68  Texas,  597;  Fagan 
V.  Stoner,  67  Texas,  287;  Stafford  v.  King,  30  Texas,  273. 

Calls  for  rivers  and  well  defined  streams,  or  other  natural  objects, 
are  of  the  highest  dignity,  and  prevail  over  all  other  calls.  Bigham  v. 
McDowell,  69  Texas,  102;  Galveston  County  v.  Tankersley,  39  Texas, 
669 ;  Stafford  v.  King,  30  Texas,  271 ;  Booth  v.  Strippleman,  26  Texas, 
441. 

Calls  for  marked  lines  of  an  older  survey  which  can  be  identified  with 
certainty,  will  control  a  call  for  course  and  distance.  Booth  v.  Upshur, 
26  Texas,  70;  Stafford  v.  King,  30  Texas,  269;  Anderson  v.  Stamps,  19 
Texas,  466. 

The  rule,  in  according  higher  dignity  in  boundary  suits  to  some  calls 
than  to  others,  is  not  absolute,  and  a  call  of  higher  dignity  will  be  made 
to  give  way  to  a  lower  one  when,  on  consideration  of  all  the  evidence  in 
the  case,  it  is  clearly  shown  that  the  construction  based  upon  the  higher 
call  is  incorrect.  Linney  v.  Wood,  66  Texas,  29 ;  Williams  v.  Beckham, 
6  Texas  Civ.  App.,  744;  Jones  v.  Burgett,  46  Texas,  292;  Booth  v. 
Strippleman,  26  Texas,  441 ;  Hubert  v.  Bartlett,  9  Texas,  104. 

When  a  surveyor  has  been  appointed  by  the  court  under  the  provisions 
of  article  5264,  Revised  Statutes,  to  survey  lands  in  controversy  in  a 
boundary  suit,  and  makes  a  survey  and  report  not  in  accordance  with  law 
and  the  order  of  the  court  appointing  him,  he  is  not  entitled  to  compen- 
sation at  expense  of  the  party  cast  in  the  suit. 

In  any  case  where  the  surveyor  has  been  appointed  by  the  court  under 
the  provision  of  article  5264,  Revised  Statutes  of  Texas,  and  the  court 
is  authorized  to  fix  his  compensation  and  tax  it  against  the  party  cast 
in  the  suit,  the  court  can  not  allow  an  amount  to  exceed  the  orainary 
and  reasonable  cost  of  surveying  in  the  community  in  which  the  services 
are  rendered. 
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Surveyors^  when  attending  court  as  witnesses  under  subpoena,  are 
entitled  only  to  the  per  diem  and  mileage  fixed  by  statute,  and  it  is 
error  for  the  court  to  allow  them  any  greater  amount.  Bev.  Stats.,  arts. 
8267,  2268. 

JSf.  P.  dc  Otis  K.  Hamblen  and  W.  C.  Oliver,  for  defendants  in  error. — 
The  court  did  not  err  in  establishing  the  stone  comer  (being  77  varas 
west  of  the  S  T  tree)  as  the  common  comer  of  the  Singleton,  Duncan 
and  Jacobs  Surveys.  If  there  was  any  error,  the  appellants  were  bene- 
fited by  it  and  the  appellees  the  losers  thereby. 

The  evidence  of  the  surveyors  relied  on  by  the  appellants  to  sustain 
their  contention  was  conflicting  and  irreconcilable,  no  two  of  them  agree- 
ing as  to  the  course  and  distance  mn  by  them  fn  the  first  call  of  the 
Duncan  survey. 

If  we  take  the  stump  of  the  S  T  tree,  as  claimed  by  appellees,  to  be 
the  tme  comer  between  these  surveys,  and  reverse  the  calls  in  the  Dun- 
can from  that  point,  it  will  practically  carry  us  to  the  mouth  of  Bear 
•Bayou. 

To  adopt  appellants*  contention,  we  must  not  only  disregard  the 
calls  for  course  and  distance  in  the  Duncan  patent,  but  also  locate  the 
S  T  tree  in  a  point  or  grove  of  pines  instead  of  in  the  prairie,  as  called 
for  in  the  Singleton. 

NEILL,  Associate  Justice. — This  suit  was  brought  by  defendant  in 
error  Hornberger  against  his  co-defendants  in  error,  plaintiffs  in  error 
and  other  original  defendants,  in  the  ordinary  form  of  trespass  to  try 
title  to.  recover  the  Solomon  Jacobus  640-acre  survey.  The  question 
presented,  however,  is  purely  one  of  boundary. 

Defendants  below  who  are  plaintiffs  in  error  disclaimed  title  to  the 
land  sued  for  unless  it  should  be  in  conflict  with  lands  claimed  by  them 
in  the  Peter  J.  Duncan  survey.  Those  defendants  below  who  are  joined 
here  with  Hornberger  as  defendants  in  error  disclaimed  title  to  the  land 
sued  for  except  such  part  thereof  as  might  be  in  the  Spyars  Singleton 
survey.  Therefore,  the  question  presented  is  whether  there  is  a  con- 
flict either  between  the  Jacobs,  which  it  is  admitted  to  belong  to  Horn- 
berger, and  the  Peter  J.  Duncan  or  the  Spyars  Singleton  surveys. 

The  case  was  tried  without  a  jury  and  the  court  rendered  judgment  in 
favor  of  Hornberger  against  all  the  defendants  except  two,  as  to  whom 
the  suit  was  dismissed,  for  the  survey  sued  for  declaring  that  the  south- 
east comer  of  the  Spyars  Singleton  survey  and  the  re-entrant  southwest 
comer  of  the  Peter  J.  Duncan  survey  to  be  located  at  a  point  N".  88yo 
degrees  E.  2240  varas  from  Carpenter^s  Bayou,  designated  and  marked 
by  a  dressed  stone  on  which  is  inscribed  '^South  corner,  Jacobs,  Mar., 
1895,  W.  A.  Polk,  Surveyor.'*  It  is  then  "ordered  and  decreed  that 
said  stone  marks  the  ancient  location  of  said  southeast  comer  of  the 
Spyars  Singleton  and  the  interior  of  re-entrant  southwest  comer  of  the 
Peter  J.  Duncan  survey  and  also  the  beginning  point  of  the  Solomon 
.Jacobs  and  Blunt  "N".  Sessums  surveys.'*  From  this  judgment  the  writ 
of  error  is  prosecuted,  as  well  as  from  an  order  of  the  court  allowing  J. 
W.  Maxey  $141  compensation  for  surveying  the  land  in  controversy, 
which  are  taxed  as  costs  against  plaintiffs  in  error. 
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It  is  unnecessary  to  copy  the  assignments  of  error  in  this  opinion. 
It  is  enough  to  say  that  the  assignments  relating  to  the  judgment  affect- 
ing the  land  in  controversy,  question  the  suflSciency  of  the  evidence  to 
warrant  the  court  in  establishing  the  southeast  comer  of  the  Spyars 
Singleton  survey  and  the  re-entrant  southwest  comer  of  the  Peter  J. 
Duncan  survey  at  a  point  N.  88I4  degrees  E.  2240  varas  distant  from 
Carpenter's  Bayou  designated  and  marked  by  a  dressed  stone,  etc.     . 

The  entire  controversy  depends  upon  the  correct  location  of  this 
corner,  for  it  is  common  to  the  Spyar  Singleton  and  the  Peter  J.  Duncan 
surveys  and  the  beginning  corner  of  the  Solomon  Jacob's. 

The  field  notes  of  the  Solomon  Jacobs  survey  call  to  begin  at  the 
southeast  comer  of  the  Spyar  Singleton  one-half  league  on  Carpenter's 
Bayou  at  a  pine  tree  14  inches  in  diameter  marked  S.  T.  on  north  bound- 
ary line  of  the  Peter  J.  Duncan  survey;  thence  N.  2780  varas  with 
Singleton's  line  to  a  stake  and  mound  in  the  prairie  for  second  corner, 
the  same  being  also  the  southwest  corner  of  a  survey  made  for  Blunt 
N.  Sessums;  thence  east  2595  varas  with  Sessums  south  boundary  line 
to  southeast  corner,  a  stake  and  mound  in  prairie  for  third  comer ;  thence 
south  43  degrees  west  3875  varas  to  beginning. 

The  southeast  comer  of  the  Singleton  and  the  northwest  reentrant 
comer  of  the  Dimcan  each  call  for  a  pine  tree  marked  S.  T.  as  their 
common  corner.  In  1855  the  Singleton  was  resurveyed  on  account  of  a 
conflict  with  the  Hirom  survey  on  its  west  line.  In  each  of  the  field 
notes  it  calls  to  begin  for  its  southeast  comer  at  a  pine  in  the  prairie 
marked  S.  T.  being  also  a  corner  of  the  Peter  J.  Duncan  survey.  Peter 
J.  Duncan  and  J.  W.  Singleton  were  chain  carriers  on  this  survey.  Sp}ar 
Singleton,  a  nephew  of  the  patentee  and  son  of  J.  W.  Singleton,  who 
was  a  chain  carrier  when  the  Singleton  was  located  in  1838  and  in  1852 
when  it  was  resurveyed,  testified  that  his  father  pointed  out  to  him  the 
pine  tree  marked  S.  T.  which  stood  in  the  Amos  McGee  tract,  formerly 
the  Passmore  50  acres,  and  told  him  that  it  was  the  Duncan  comer. 
The  stump  of  said  tree  is  still  standing  there.  All  of  the  deeds  calling 
for  the  south  portion  of  the  Singleton  survey,  call  for  the  pine  tree 
marked  S.  T.  at  its  southeast  corner. 

Kobert  Blalock  testified  that  he  had  often  heard  that  the  pine  tree 
marked  S.  T.  standing  in  the  Sherman  place  was  the  comer  of  the 
Singleton  and  Duncan  surveys,  and  that  as  far  as  he  knew  it  had  always 
been  recognized  as  that  corner. 

Johnson  Seals  testified  that  in  1879  Mr.  Sherman,  who  then  owned  the 
Amos  McGee  50  acres,  pointed  out  to  him  the  S.  T.  mark  on  said  pine 
tree,  and  that  the  stump  of  the  tree  is  still  standing  near  Amos  McGee'? 
branding  pen. 

Charlie  Thompson  testified  that  when  Passmore  owned  said  50  acre^ 
he  plowed  up  the  ground  for  him  before  it  was  enclosed  and  that  Pass- 
more  told  him  not  to  plow  up  the  tree  as  it  was  a  comer  tree ;  that  the 
tree  has  been  cut  down  but  the  stump  is  still  there. 

Sol  Henderson  testified  that  he  worked  for  Amos  McGee  and  that 
McGee  wanted  him  to  get  a  horse  trough  and  not  being  able  to  find  one 
he  came  back  and  told  him  that  pine  tree  being  bumt  out  would  make  a 
good  one  and  that  McGee  told  him  to  cut  it  down,  that  the  tree  was 
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marked  S.  T.;  and  that  the  old  gentleman   (J.   P.  McGee)   was  mad 
because  he  cut  it  down  and  said  that  it  was  a  corner  tree. 

John  Blalock  testified  that  he  saw  the  old  pine  tree  marked  S.  T.  with 
a  mark  on  it  and  knew  that  it  was  called  a  corner  tree  of  the  Singleton 
and  McGee  surveys.  That  he  came  along  soon  after  it  was  cut  down 
and  old  man  McGee  seemed  to  be  angry  about  it  and  said  something 
about  it  being  a  comer  tree  of  the  Singleton  survey.  That  he  had  seen 
the  tree  before  it  was  cut  down,  it  was  dying  from  the  top ;  a  fire  had 
been  through  there  and  had  caused  it  to  die;  that  it  burned  out  one 
corner  of  the  tree  as  well  as  he  could  recollect.  That  his  recollection 
is  that  it  did  not  burn  out  any  of  the  letters  and  that  it  had  been  about 
ten  or  eleven  years  since  he  first  saw  those  letters  on  the  tree. 

R.  M.  Blalock  testified  that  he  knew  where  Amos  McGee  lived  on  the 
Duncan  sui-vey  and  that  witness  had  lived  on  the  survey  and  knew  where 
there  was  a  pine  tree  a  little  west  of  McGee's  house  that  was  marked  S. 
T.  and  that  he  heard  different  people  say  that  the  tree  stood  there  for 
a  comer  between  the  Duncan  and  Singleton  surveys.  That  when  Stim- 
son  was  surveying  some  land  out  there  about  1894,  he  (witness)  found 
the  tree  marked  S.  T.  and  called  attention  to  it. 

J.  W.  Matthews  testified  that  he  saw  the  pine  tree  with  the  S.  T.  mark 
on  it  about  1893  near  Amos  McGtee's  house. 

Amos  McGee  testified  that  the  old  pine  tree  with  the  S.  T.  mark  on 
it  stood  near  the  corner  of  his  pen;  that  the  mark  was  old  and  that  he 
had  never  heard  of  the  tree  being  marked  until  it  was  cut  down  to  make 
him  a  trough,  and  that  his  father  raised  the  mischief  with  him  for  cut- 
ting it  down,  stating  that  it  was  an  old  corner  tree. 

.  E.  J.  Thacker  testified  that  he  went  out  on  the  land  in  1883  to  make 
a  partition  among  some  of  Singleton's  heirs  and  in  order  to  run  off  the 
Singleton  tract  they  started  at  the  S.  T.  tree  at  the  southeast  comer; 
that  subsequently  he  was  on  the  land  with  Gillespie  and  he  went  to  the 
same  pine  tree  with  him  and  was  there  the  third  time  with  Gillespie. 

J.  W.  Gillespie,  a  surveyor  (son  of  J.  J.  Gillespie,  the  old  surveyor), 
testified  that  taking  the  stump  claimed  to  be  the  S.  T.  tree  as  a  basis,  he 
ran  south  88%  degrees  west,  crossing  the  bayou  at  2241  varas  and  he 
found  old  marks  on  the  line.  The  field  notes  of  the  Singleton  called 
for  crossing  the  bayou  at  a  point  where  it  runs  on  this  course  240  varas 
from  the  S.  T.  tree.  Donaldson,  also  a  surveyor,  corroborated  this  evi- 
dence as  to  the  distance  this  stump  was  from  the  bayou  on  that  course, 
and  also  as  to  finding  of  old  marked  trees. 

Gillespie  testified  that  by  commencing  at  the  S.  T.  stump  and  revers- 
ing the  calls  of  the  Duncan  he  struck  a  little  above  the  mouth  of  Bear 
Bayou  with  an  excess  of  53  varas  in  last  call. 

W.  A.  Polk,  a  surveyor,  testified  substantially  to  the  same  effect. 

Maxey,  another  surveyor,  testified  that  by  commencing  at  the  stone 
77  varas  west  of  the  S.  T.  tree  and  reversing  the  calls  that  would  not 
quite  carry  you  to  the  mouth  of  Bear  Bayou,  but  would  fall  slightly  below 
the  mouth. 

Packard  testified  if  you  commence  at  the  water's  edge  and  follow  the 
course  the  distance  called  for  in  the  Duncan  field  notes  it  will  bring  vou 
to  the  S.  T.  stump. 

The  testimony  of  the  surveyors  recited  shows  that  by  taking  the  stump  * 
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of  the  S.  T.  pine  tree  referred  to  by  the  other  witnesses  to  be  the  corner 
of  the  three  surveys  and  reverse  the  calls  in  the  Duncan  from  that  point 
and  .running  course  and  distance  on  the  reverse  calk  by  the  field  notes, 
the  mouth  of  Bear  Bayou  will  practically  be  reached,  which  is  the  begin- 
ning point  of  the  Peter  J.  Duncan  survey. 

We  are  not  able  to  say  that  this  evidence  does  not  tend  to  show  that 

the  S.  T.  pine  tree  referred  to  is  not  the  comer  of  the  Duncan,  Singleton 

.  and  Jacobs  surveys  as  originally  established  and  called  for  in  their  field 

notes.    Taking  alone  the  testimony  recited,  we  believe  that  it  strongly 

tends  to  show  that  it  is  such  corner. 

It  is  unnecessary  for  us  to  recite  the  testimony  relied  upon  by  plain- 
tiffs in  error  to  establish  their  theory  that  the  judgment  of  the  trial 
court  places  the  southwest  comer  of  the  Singleton  and  northwest  comer 
of  the  Duncan  surveys  195.6  varas  south  of  tiie  true  common  comer  and 
locates  the  common  corner  of  the  Duncan,  Singleton  and  Jacobs  surveys 
195.6  varas  south  and  256  varas  east  of  the  true  common  comer.  While 
there  is  much  evidence  strongly  tending  to  establish  this  theory,  yet, 
as  the  trial  judge  found  against  it  upon  evidence  which  we  are  not  able 
to  say  was  insufficient  to  warrant  such  finding,  we  do  not  believe  that 
we  have  a  right  to  disturb  his  judgment  even  though,  if  left  to  us  to 
decide,  we  might  reach  the  conclusion  that  the  contention  of  plaintiffs 
in  error  is  correct. 

The  "dressed  stone'*  which  is  designated  by  the  judgment  as  marking 
and  indicating  the  corner  of  the  three  surveys,  was  placed  at  a  point 
established  by  J.  J.  Gillespie,  the  old  county  surveyor,  by  Stimson  which 
he  accepted  and  took  as  the  common  corner  of  the  three  surveys.  It 
is  77  varas  west  of  the  S.  T.  tree.  The  reason  given  by  him,  Stimson, 
for  not  accepting  the  S.  T.  tree  for  the  corner  instead  of  the  comer 
established  by  Gillespie,  was  that  he  thought  Mr.  Gillespie  was  more 
familiar  with  the  boundaries  than  he  was  and  that  he  did  not  want 
to  cross  his  work.  By  taking  the  stone  set  by  Stlmsoi^  instead  of  the 
S.  T.  pine  tree  for  the  corner  it  places  the  Duncan  line  77  varas  west 
of  where  it  would  be  if  the  S.  T.  tree  was  taken  for  the  comer,  thereby 
giving  that  survey  that  much  more  land.  Therefore,  plaintiffs  in  error 
can  not  complain  of  the  court's  establishing  the  comer  as  designated  in 
its  judgment  instead  of  fixing  it  at  the  S.  T.  pine  tree.  Defendants  in 
error  are  the  only  parties  who  are  injured  by  establishing  the  comer 
at  the  point  fixed  by  the  court  instead  of  at  the  pine  tree  and  they  do 
not  complain  of  it. 

John  W.  Maxey,  a  surveyor,  was,  under  article  5264,  Revised  Statutes, 
appointed  by  an  order  of  the  court  to  survey  the  premises  in  controversy 
and  made  the  survey  pursuant  to  such  order.  The  statute  makes  no 
provision  for  compensation  of  services  rendered  by  a  surveyor  in  pur- 
suance of  such  an  order.  Therefore,  it  must  be  left  to  the  sound  discre- 
tion of  the  trial  judge  to  fix  such  compensation  for  services  of  a  surveyor 
in  obedience  to  such  an  order.  The  trial  court,  on  the  motion  to  retax 
the  costs,  held  that  "while  Mr.  Maxey's  services  as  a  civil  engineer  may 
be  worth,  as  he  states,  $50  a  day,  yet  when  he  undertakes  to  perform  the 
duties  of  a  land  surveyor  in  the  ordinary  way  he  can  only  claim  such 
compensation  as  a  surveyor  of  his  skill  or  approximate  skill  could  fairly 
earn  under  like  conditions.     The  trial  court  then  held  under  the  cir- 
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cumstances  $20  a  day  for  hi8  services  as  a  surveyor  and  his  charges 
for  help  and  teams  would  be  a  fair  compensation,  and  allowed  him  that 
sum  per  day  for  the  five  days  he  was  employed  in  making  said  survey, 
mapSy  diagrams  and  photographs  thereof.  That  his  report  and  map  of 
the  survey  was  rejected  on  motion  of  plaintiffs  in  error  furnishes  no 
reason  for  depriving  him  of  the  compensation  allowed  by  the  court. 
For  they  were  used  by  all  parties  upon  the  trial  of  the  cause.  This 
court  is  not  able  to  say  that  the  court  abused  its  discretion  in  so  fixing 
the  amount  of  Mr.  Maxey^s  compensation. 

The  judgment  of  the  District  Court  is  in  all  things  affirmed. 

Affirmed. 


Tbammell  &  Lanb  v.  J.  M.  Guppey  Petroleum  Company  et  al. 

Decided  March  29,  1906. 
1. — Stakeholder. 

One  who  has  delivered  the  property  in  controversy  to  a  codefendant  does 
not  occupy  an  impartial  attitude  as  between  the  plaintiff  and  defendant  and 
can  not  avail  himself  of  the  benefits  of  a  stakeholder. 

8. — Statement  by  Agent — ^Evidenoe. 

A  telegram  sent  by  an  agent  of  one  of  the  defendants  to  such  defendant 
under  the  direction  of  said  defendant  and  in  discharge  6f  his  duty  to  both  de- 
fendants, is  admissible  in  evidence  against  both  defendants. 

8. — Res  Inter  Alios  Acta. 

Conversations  between  the  respective  agents  of  two  codefendants  are  not 
admissible  as  against  the  plaintiff. 

Appeal  from  the  District  Court  of  Jefferson  County.  Tried  below 
before  Hon.  A.  T.  Watts. 

A.  D.  Lipscomb,  for  appellants. — Where  it  is  made  to  appear  in  the 
Court  of  Appeals  that  a  finding  of  fact  essential  to  suppbrt  the  judgment 
of  the  trial  court  is  against  the  manifest  truth  of  the  case,  the  judgment 
ought  to  be  reversed.  Zapp  v.  Michaelis,  58  Texas,  275;  Texas  &  P. 
By.  Co.  V.  Levine,  87  Texas,  440;  Missouri  Pac.  Ey.  Co.  v.  Walker,  7 
S.  W.  Rep.,  791;  Aetna  Ins.  Co.  v.  Eastman,  72  S.  W.  Eep.,  431; 
Mutual  Life  Ins.  Co.  v.  Tillman,  84  Texas,  34 ;  Houston  &  T.  C.  Ry.  v. 
Loeffler,  69  S.  W.  Rep.,  568;  Willis  v.  Lewis,  28  Texas,  185;  Short  v. 
Kelly,  62  S.  W.  Rep.,  944;  Houston  &  T.  C.  Ry.  v.  Schmidt,  61  Texas, 
285. 

Where  the  judgment  of  the  trial  court  is  based  largely  upon  xJocument- 
ary  evidence  (and  this  must  ever  be  so  in  cases  where  there  is  a  conflict  of 
parol  testimony  on  the  subject  of  a  date  long  past,  which  is  embraced 
in  several  documents  written  at  the  same  time),  in  all  such  cases  the 
Court  of  Appeals  is  as  competent  to  pass  upon  the  facts  as  the  trial  court 
for,  indeed,  the  whole  body  of  facts  can,  by  printed  brief,  be  presented 
to  the  more  deliberate  consideration  of  the  Court  of  Appoala  in  much 
clearer  form  and  more  satisfactorily  analyzed  than  would  be  ordinarily 
practicable  in  the  trial  court.  Henderson  v.  Jones,  2  Posev,  231 ;  Thorn 
V.  Prazier,  60  Texas,  263 ;  Little,  Brown  &  Co.'s  Edition  of  Webster's 
Speeches,  p.  212. 
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Where  one  of  the  defendants  has  converted  and  appropriated  to  his 
own  use  the  property  of  the  plaintiflE  and  this  fact  appears  from  the 
statements  of  the  agents  of  such  defendant,  who  acted  for  such  defendant 
in  the  matter  under  investigation,  the  effect  of  such  admitted  liability 
can  not  be  destroyed  by  contest  waged  by  another  defendant  to  whom  the 
converted  property  has  been  delivered,  and  against  whom  many  of  the 
admissions  made  by  the  principal  defendant  are  excluded  from  evidence 
unless  the  principal  defendant  puts  itself  in  the  attitude  of  a  stakeholder 
and  invokes  the  equitable  doctrine  of  interpleader;  and  a  defendant  is 
never  to  be  regarded  as  being  in  the  attitude  of  a  mere  stakeholder  where 
it  interposes  hostile  defenses  against  plaintiffs*  cause  of  action,  but  only 
where  it  admits  in  its  pleadings  its  want  of  right  to  the  thing  in  con- 
troversy and  offers  to  deliver  to  whomsoever  shall  show  the  right  thereto 
as  between  the  plaintiff  and  the  parties  interpleaded.  Huth  v.  Heerman, 
5  Texas  Civ.  App.,  669;  Story's  Eq.  Pldg.,  sec.  297  (10th  ed.). 

Where  a  defendant  has  been  induced  to  become  guilty  of  conversion 
of  property  through  the  influence  and  persuasion  of  another  defendant, 
and  through  the  last  named  defendant  assuming  to  indemnify  the  first 
against  all  liability  rising  out  of  the  conversion,  then  such  privity  is 
established  between  the  two  defendants  as  to  render  admissible  against 
the  second  all  admissions  made  by  the  first,  and  the  production  by  the 
first  from  its  custody,  through  its  proper  agent  of  its  documents  support- 
ing the  plaintiffs*  contention  is  sufficient  to  authenticate  them  for  use 
against,  and  to  render  them  admissible  against,  the  second  defendant. 
Blum  V.  Jones,  23  S.  W.  Rep.,  847 ;  Thompson  v.  Rosenstein,  67  S.  W. 
Rep.,  439;  McCarty  v.  Hartford  Fire  Ins.  Co.,  76  S.  W.  Rep.,  934. 

Oreers,  Noll  &  Neblett,  for  appellee  Guffey  Company  and  O'Brien, 
John  &  O'Brien,  for  appellees  Landry  Oil  Company,  Ras.  Landry, 
Emmett  Landry  and  E.  C.  Ogden. — It  is  not  sufficient  to  reverse  the 
judgment,  that  the  finding  is  against  the  weight  of  the  testimony,  where 
it  appears  there  is  sufficient  testimony  to  support  the  finding ;  and  in  this 
case  there  is  abundant  testimony  to  support  the  finding  of  the  court. 
Anderson  v.  Anderson,  23  Texas,  640;  Greenleve  v.  Blum,  69  Texas, 
127;  Houston  &  T.  C.  Ry.  v.  Marcelles,  59  Texas,  337;  Chase  v.  Veal, 
83  Texas,  333 ;  Rainboldt  v.  March,  52  Texas,  251 ;  Gulf,  C.  &  S.  F.  Ry. 
Co.  V.  Holland,  3  Texas  Ct.  Rep.,  501 ;  Houston  &  T.  C.  Rv.  Co.  v. 
Rowell,  45  S.  W.  R^p.,  763. 

Even  if  the  appellants  are  correct  in  their  statement  that  the  J.  M. 
Guffey  Petroleum  Company, .  defendant,  was  guilty  of  converting  the 
oil  through  the  influence  and  persuasion  of  its  co-defendant,  the  Landry 
Oil  Company,  through  the  last  named  company  having  indemnified  the 
first  against  all  liability,  there  being  neither  fraud  nor  conspiracy  alleged, 
this  would  not  make  the  communication  from  the  agent  of  the  J.  M. 
Guffey  Petroleum  Company  to  its  officers,  which  took  place  prior  to  the 
execution  of  the  indemnity  bond,  admissible  as  against  the  Landry  Oil 
Company,  when  it  does  not  appear  that  the  Landry  Oil  Company  was  a 
party  to  such  communication,  and,  necessarily,  the  telegram  was  hearsay 
as  to  the  Landry  Oil  Company.  Cooper  Gro.  Co.  v.  Britton,  74  S.  W. 
Rep.,  91. 

In  order  to  obtain  review  of  the  ruling  of  the  court,  the  appellant? 
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should  have  set  forth  their  grounds  of  objection  in  the  bill  of  exception, 
and  the  general  objection  urged  by  appellants  is  insuflScient.  Western 
U.  Tel.  Co.  V.  Armine,  22  S.  W.  Hep.,  105;  Franklin  v.  Tieman,  62 
Texas,  92. 

REESE,  Associate  Justice. — This  is  a  suit  by  Trammell  &  Lane 
against  the  J.  M.  Guflfey  Petroleum  Company  and  the  Landry  Oil  Com- 
pany to  recover  the  value  of  certain  oil  alleged  to  be  the  property  of 
plaintiffs,  and  which  it  is  alleged  was  converted  to  their  own  use  by  the 
J.  M.  Guffey  Petroleum  Company.  It  is  alleged  that  the  Landry  Oil 
Company  asserts  some  claim  in  and  to  the  oil  and  has  induced  the 
Guffey  Company  to  refuse  to  deliver  the  same  to  plaintiffs. 

The  petition  alleges  that  about  the  6th  day  of  October,  and  prior  there- 
to, plaintiffs  were  engaged  in  pumping  oil  wells  in  Sour  Lake,  and  had 
a  contract  with  the  Landry  Oil  Company  to  pump  their  well,  for  which 
plaintifl5>  were  to  receive  forty  percent  of  all  oil  pumped  by  them,  the  oil 
to  be  pumped  into  the  tanks  of  the  Guffey  Company,  the  agreement  being 
that  plaintiffs'  share  of  the  oil  should  be  delivered  to  them  by  the  Guffey 
Company.  That  on  or  about  the  5th  day  of  October,  1903,  and  during 
a  period  of  four  days  thereafter  plaintiffs  delivered  into  the  tanks  of 
the  Guffey  Company  certain  oil,  oi  which  their  interest  of  forty  percent 
amounted  to  3305  34-100  barrels;  that  on  December  1,  1903,  plaintiffs 
n^ade  demand  for  the  oil,  but  the  Guffey  Company  refused  to  deliver  it, 
except  322.80  barrels,  leaving  2982.54  barrels  which  the  Guffey  Company 
converted  to  their  own  use.  The  oil  is  alleged  to  be  worth  sixty  cents 
per  barrel,  for  which  plaintiffs  pray  judgment  against  both  defendants. 

The  Guffey  Company  answered  by  general  demurrer  and  general  de- 
nial, and,  by  special  plea  against  the  Landry  Oil  Company,  alleged  that 
the  oil  was  claimed  by  the  Landry  Oil  Company  and  had  been  delivered 
by  the  Guffey  Company  to  that  company  upon  its  demand  therefor  and 
upon  the  execution  by  the  Landry  Company  of  a  bond  with  E.  C.  Ogden, 
Ras  Landry  and  Emmett  Landry  as  sureties,  whereby  the  Landry  Com- 
pany obligated  itself  to  liquidate  all  damages,  including  costs  of  suit  and 
attorneys  fees,  that  the  Guffey  Company  are  liable  or  may  become  liable 
for  insofar  as  the  claim  of  plaintiffs  is  concerned.  In  the  event  plain- 
tiffs should  recover  judgment  against  the  Guffey  Company  it  prays  that 
it  have  judgment  against  the  Landry  Company  and  the  sureties  on  its 
bond  aforesaid  for  such  sums  as  may  be  recovered  of  it,  with  costs  and 
attorneys  fees  as  in  said  bond  provided. 

The  Landry  Company  answered  plaintiffs'  petition  by  general  demurrer 
and  special  exceptions,  not  necessary  to  be  further  referred  to,  and  by 
general  denial.  Answering  the  petition  of  the  Guffey  Company  against 
them,  the  Landry  Oil  Company  and  the  said  sureties  on  the  bond  admit 
the  execution  of  the  bond,  and  their  liability  thereon  to  the  extent  of 
the  value  of,  2982.45  barrels  of  oil,  and  pray  that  in  the  event  judgment 
is  rendered  that  the  same  shall  be  only  for  that  amount  of  oil. 

The  case  was  tried  by  the  court  without  a  jury  and  judgment  ren- 
dered for  the  defendants,  and  plaintiffs  appeal.  No  conclusions  of  law 
or  fact  are  found  in  the  record. 

The  evidence  showed  that  at  the  time  indicated  plaintiffs  were  operat- 
ing a  pumping  plant  at  Sour  Lake  and  had  a  contract  with  the  Landry 
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Oil  Company  to  pump  the  oil  from  their  well  for  a  compensation  of 
forty  percent  of  the  oil  so  pumped.  The  oil  when  pumped  was  delivered 
into  the  tanks  of  the  Guffey  Petroleum  Company  at  Sour  Lake,  forty 
percent  thereof  for  account  of  appellants  and  sixty  percent  for  account 
of  the  Landry  Oil  Company.  The  oil  was  carried  from  the  tanks  at 
Sour  Lake  through  the  pipe  line  of  the  Guffey  Company  to  its  head- 
quarters at  Beaumont.  The  respective  accounts  were  kept  by  a  system 
of  tickets  issued  by  the  Guffey  Company.  Appellants  claimed  that  they 
continued  to  pump  the  well  of  the  Landry  Oil  Company  under  the  con- 
tract aforesaid  until  October  9,  while  the  Landry  Company  claimed  that 
they  began  to  pump  their  well  themselves  on  the  night  of  October  5, 
at  which  time  the  pump  of  appellants  was  disconnected  from  the  well. 
The  contest,  then,  is  as  to  the  ownership  of  forty  percent  of  the  oil 
pumped  from  the  well  and  delivered  to  the  Guffey  Company  on  the 
6th,  7th  and  8th  of  October. 

Appellants  insist  with  much  force  that  the  judgment  against  them 
is  against  the  manifest  truth  of  the  case  and  the  overwhelming  pre- 
ponderance of  the  evidence.  While  the  preponderance  of  the  evidence 
seems  to  us  to  be  against  the  judgment,  we  can  not  say  that  it  ie  so  to 
that  extent  that  would  authorize  this  court  to  substitute  its  own  judg- 
ment upon  the  evidence  for  that  of  the  trial  court,  and  this  assignment 
must  be  overruled.  The  suit  being  against  both  the  Guffey  Company  and 
the  Landry  Company,  both  denying  that  the  oil  belonged  to  appellants, 
the  Guffey  Company  was  entitled  to  the  benefit  of  all  of  the  evidence  in- 
troduced which  tended  to  show  that  the  oil  belonged  to  the  Landry  Com- 
pany. 

The  Guffey  Company  was  not  entitled  to  be  protected  as  a  stakeholder. 
It  did  not  occupy  an  impartial  attitude  as  between  appellants  and  the 
Landry  Company,  but  having  delivered  the  oil  to  the  Landry  Company 
it  thus  deprived  itself  of  the  benefits  of  a  stakeholder.  (11  Enc.  PL 
&  Prac,  458-9). 

C.  G.  Wood,  a  witness  for  appellants,  while  testifying  produced  a  copy 
of  a  telegram  purporting  to  have  been  sent  by  W.  H.  Mitchell,  agent  of 
the  Guffey  Company,  from  Sour  Lake  to  the  company  at  Beaumont,  and 
dated  October  8,  1901,  as  follows:  "All  oil  run  should  be  credited  to 
Trammell  &  Lane  40  percent,  E.  Landry  60  percent.  Air  plant  goes  to 
work  tonight  and  hereafter  oil  is  to  be  credited  to  E.  Landry  as  per  last 
division  order.^*  To  the  introduction  of  this  copy  of  telegram  appellees 
objected,  because  it  is  a  statement  made  and  telegram  sent  by  the  agent 
of  the  J.  M.  Guffey  Petroleum  Company  to  its  head  office.  Also  because 
the  Landry  Oil  Company  is  not  connected  with  the  telegram  in  any  way, 
and  because  the  telegram  purports  to  be  a  copy  received  and  not  the 
original. 

The  bill  of  exceptions  shows  that  Mitchell,  the  sender  of  tlie  telegram, 
testified  that  the  original  filed  by  him  at  Sour  Lake  had  been  burned, 
and  plaintiffs  proved  demand  gn  all  the  defendants  to  produce  the  orig- 
inal. The  court  sustained  the  objection  of  the  Landry  Company  to  the 
admission  of  the  telegram  in  evidence  as  against  it,  to  which  appellants 
excepted. 

W.  H.  Mitchell,  a  witness  for  appellants,  testified  to  the  sending  of  the 
telegram  except  as  to  the  date,  which  he  could  not  state,  under  the  fol- 
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lowing  circumstances  as  stated  by  him :  "Mr.  Landry  came  to  me  and 
instructed  me  that,  on  and  after  that  date  he  was  speaking  to  me,  Tram- 
mell  &  Lane  would  cease  to  pump  his  well,  and  that  the  oil  produced 
should  be  credited  to  the  Landry  Oil  Company,  as  they  would  install 
their  own  oil  plant.  Upon  this  advice  I  had  him  to  sign  an  additional 
division  order  so  that  all  the  oil  run  from  the  well  would  be  credited  to 
the  Landry  Oil  Company,  or  to  E.  Landry.  That  division  order  is  with 
the  Guflfey  Company  now.  I  supposed  that  Trammell  &  Lane  had  dis- 
connected from  his  well.  A  few  days  afterwards  Mr.  Landry  came  to  me 
and  said  Trammell  &  Lane  had  not  disconnected  from  his  well  as  he 
was  not  able  to  get  his  air  plant  into  operation,  and  that  the  oil  up  to 
such  time  belonged  to  the  old  division  order,  40  percent  to  Trammel  & 
Lane  and  60  percent  to  the  Landry  Oil  Company,  and  upon  that  instruc- 
tion I  wired  the  Company.'*  Referring  to  the  telegram  mentioned  above 
the  witness  said :  "This  would  be  the  wording  of  the  telegram  I  sent.'* 
To  this  testimony  of  Mitchell,  insofar  as  it  referred  to  the  sending  of 
the  telegram,  appellees  objected  on  the  same  grounds  substantially  as 
those  urged  to  the  telegram,  which  objection  was  sustained  as  to  th^ 
Landry  Company,  and  appellants  excepted. 

We  think  the  court  erred  in  this  ruling.  According  to  Mitchell's 
testimony  the  telegram  was  sent  upon  the  statement  of  E.  Landry,  repre- 
senting the  Landry  Oil  Company,  and  the  purpose  of  it  was  to  carry  out 
his  instructions  as  to  the  division  of  the  oil.  It  may  be  said  to  have  been 
sent  by  his  direction,  and  under  MitchelFs  duty  to  the  Landry  Oil  Com- 
pany as  well  as  to  the  Guffey  Company.  Mitchell  testified  that  E.  Landry 
told  him  that  Trammell  &  Lane  had  not  disconnected  from  his  well  and 
that  up  to  that  time  the  oil  pumped  belonged  40  percent  to  Trammel  & 
Lane  and  60  percent  to  the  Landry  Oil  Company,  at  which  time  he  sent 
the  telegram.  The  telegram  was  admissible,  if  for  no  other  purpose, 
to  show  the  date  of  this  statement  of  Landry,  thus  fixing  the  date  when, 
according  to  this  statement,  the  Landry  Oil  Company  began  to  pump 
their  own  well.  We  think,  however,  in  the  circumstances  stated,  the 
entire  telegram  and  the  testimony  of  Mitchell  with  regard  to  sending  the 
same  was  admissible  against  the  Landry  Oil  Company  as  well  as  against 
'the  Guffey  Company. 

In  the  fifth  assignment  appellants  complain  of  the  admission  in  evi- 
dence, over  their  objection,  of  certain  testimony  of  the  witness  Charles 
Martin,  being  in  the  nature  of  conversations  between  Martin,  who  was 
an  agent  of  the  Landry  Company,  and  certain  agents  or  officials  vt  the 
Guffey  Company.  This  evidence  was  clearly  not  admissible  against  ap- 
pellants, and  certain  of  the  statements  made,  as  testified  to  by  the  wit- 
ness, were  calculated  to  materially  affect  the  case  as  against  them. 

Objection  is  made  to  the  consideration  of  this  assignment  by  appellees 
on  the  ground  that  the  ground  of  objection  was  not  stated  by  appellants. 
The  objection  was  in  this  language:  "Plaintiffs  objected  to  what  oc- 
curred between  witness  and  the  Guffey  Company's  representatives.'*  The 
objection  might  have  been  more  specific,  but  there  could  have  been  but 
one  ground  of  objection  to  the  testimony,  and  the  form  of  the  objection 
being  'Ho  what  occurred  between  witness  and  the  Guffey  Company''  cer- 
tainly apprized  the  court  of  this  ground,  subserving  fully  the  purpose  of 
the  rule  requiring  the  grounds  of  an  objection  to  testimony  to  be  stated. 
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In  substance  the  objection  to  the  testimony  was  because  it  was  a  state- 
ment of  what  occurred  between  the  witness,  representing  the  Landry 
Company  and  the  representatives  of  the  Guffey  Company.  Only  that 
part  of  the  testimony  consisting  of  these  particular  statements  was  ob- 
jected to.  The  evidence  was  improperly  admitted.  It  is  true  the  case 
was  tried  by  the  court,  but  in  view  of  the  fact  that  the  judgment  appeare 
to  be  against  the  weight  of  the  evidence  properly  admitted  we  think  it 
probably  was  affected  by  this  testimony. 

For  the  reasons  indicated  the  judgment  is  reversed  and  the  cause  re- 
manded. 

Reversed  and  remanded. 


Thomas  Welch  et  al,  v.  M.  P.  Renfro. 

Decided  March  29»  1906. 

1. — Oamithment — ^Tort. 

♦  In  a  suit  for  the  value  of  two  horses  alleged  to  have  been  driven  to  death 
by  the  defendant  the  plaintiff  sued  out  a  writ  of  garnishment  and  had  it  served 
upon  a  deputy  sheriff  with  whom  defendant  had  deposited  money  in  lieu  of 
an  appearance  bond  in  a  criminal  case.  Held,  the  suit  was  for  unliquidated 
damages,  and  the  writ  should  have  been  quashed. 

2. — Same — ^Agslgnment — Hotioe. 

Before  the  service  of  the  writ  of  garnishment  the  money  in  the  hands  of 
the  sheriff  had  been  assigned  to  third  parties  by  the  defendant,  and  the  garnishee 
had  notice  of  the  fact.  The  money,  therefore,  was  not  subject  to  garnishment 
for  the  debt  of  the  defendant. 

Appeal  from  the  County  Court  of  Nacogdoches  County.  Tried  below 
before  Hon.  Robert  Berger. 

Blount  &  Garrison  and  S,  M.  Adams,  for  appellant. — That  the  action 
was  founded  upon  a  tort,  and  therefore  would  not  support  an  attachment 
or  garnishment,  cited:  El  Paso  Nat.  Bank  v.  Fuchs,  89  Texas,  197; 
Hochstadlcr  v.  Sam,  73  Texas,  315;  Medley  v.  American  Radiator  Co., 
GC)  S.  W.  Rep.,  86;  4  Am.  &  Eng.  Ency.  of  Law,  444^46;  Drake  on 
Attach.,  sees.  10,  451,  452,  453  and  authorities  cited;  Rev.  Stats.,  arts. 
186,  21T:  Neely  v.  Grayson  County  Nat.  Bank,  61  S.  AV.  Rep.,  559. 

The  money  in  the  hands  of  the  sheriff  was  not  subject  to  garnishment 
because  the  same  was  taken  from  the  person  of  defendant  while  he  was 
under  arrest.  Richardson  v.  Anderson,  18  S.  W.  Rep.,  196;  Hill  v. 
Hatch,  41  S.  W.  Rep.,  349 ;  Hubbard  v.  Gardener,  69  Am.  State  Rep., 
580. 

Ingrdham,  Middlebrook  &  Hodges  and  King  cC  King,  for  appellees. — 
A  scintilla  of  evidence,  or  a  mere  surmise  that  appellant's  debt  to  appellee 
was  unliquidated,  sounding  in  tort,  assigned  or  in  rustodia  legis  would 
not  justify  a  trial  court  in  submitting  a  case  to  the  jury.  Galveston, 
H.  &  S.  A,  Rv.  Co.  V.  Faber,  77  Texas,  153 ;  International  &  G.  N.  Ry. 
Co.  V.  Hall,  12  Texas  Civ.  App.,  15. 

A  bailor  can  either  sue  for  damages  for  the  conversion  or  destruction 
of  animals  hired,  or  sue  upon  his  implied  contract  for  the  value  thereof. 
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Willis  V.  Hudson,  63  Texas,  678;  Gause  v.  Cone,  73  Texas,  240;  Kreiftle 
V.  Campbell,  32  S.  W.  Hep.,  681. 

BEESE,  Associate  Justice. — M.  P.  Renfro  sued  Thomas  Welch  in 
a  Justice  Court  to  recover  the  value  of  two  horses  which  had  been  hired 
by  Benfro  to  Welch  and  which  Welch  had  driven  to  death.  Ancillary  to 
this  suit  Renfro  sued  out  a  writ  of  garnishment  against  Gaines  Purvis, 
deputy  sheriff,  who  was  alleged  to  have  in  his  possession  $150,  the  prop- 
erty of  Welch,  or  to  be  indebted  to  him  in  that  amount.  Welch  had  been 
arrested  by  Purvis  at  night  upon  a  charge  of  malicious  mischief  in  driv- 
ing the  horses  to  death,  and  to  save  himself  from  going  to  jail  had  de- 
posited with  Purvis  $150  in  cash  as  security  for  his  appearance  the  next 
morning,  for  which  Purvis,  as  deputy  sheriff,  had  given  him  a  receipt  in 
the  name  of  Spradley,  the  sheriff.  Early  the  next  morning  Welch  em- 
ployed the  law  firm  of  Garrison  &  Blount  to  defend  him  in  the  criminal 
case,  agreeing  to  pay  them  a  fee  of  $76  and  also  procured  them  to  make 
his  appearance  bond.  In  payment  of  the  fee  and  to  indemnify  them 
against  liability  on  the  appearance  bond  Welch  gave  Garrison  &  Blount 
an  order  on  Spradley  for  the  $150.  The  appearance  bond  was  presented 
to  the  sheriff  and  approved  by  him  and  Welch  released.  Upon  presenta- 
tion of  the  order  for  the  money  Spradley  said  it  was  dll  right  and  that 
he  would  pay  it  over  as  soon  as  Purvis  came  in.  Before  the  money  was 
turned  over,  however,  writ  of  garnishment  was  served  upon  Purvis, 
whereupon  the  sheriff  declined  to  pay  over  the  money  to  Garrison  & 
Blount,  who  replevied  the  money  under  the  statute.  AH  of  the  parties 
answered  the  garnishment  suit,  setting  up  the  facts  which  are  substan- 
tially as  above  stated,  and  moved  to  dismiss  the  garnishment  writ  upon 
the  ground  that  the  suit  against  Welch  was  for  unliquidated  damages 
for  a  tort,  and  also  that  the  money  had  been  transferred  and  assigned 
to  Garrison  &  Blount,  and  Spradley  had  been  notified  of  such  transfer 
before  the  service  of  the  writ  of  garnishment. 

The  motion  was  refused,  and  judgment  was  rendered  against  Garrison 
&  Blount  and  the  sureties  on  the  replevy  bond  for  the  amount  claimed 
in  the  garnishment.  Upon  appeal  to  the  County  Court  the  same  result 
was  reached,  and  from  this  judgment  the  defendants  in  the  garnish- 
ment proceedings  appeal  to  this  court. 

Clearly  Benfro's  suit  against  Welch  was  an  action  for  unliquidated 
*  damages  for  the  tort  committed  by  Welch  in  driving  his  horses  to  death. 
The  plaintiff  could  not  make  it  a  debt,  within  the  meaning  of  the  statute 
authorizing  garnishment  proceedings,  by  simply  calling  it  a  debt.  The 
writ  of  garnishment  was  not  authorized  and  should  have' been  quashed. 
(Hockstadler  v., Sam,  73  .Texas,  316;  El  Paso  National  Bank  v.  Puchs, 
89  Texas,  197.) 

The  money  had  been  placed  in  the  hands  of  Purvis,  deputy  sheriff, 
as  the  agent  of  Spradley,  the  sheriff,  as  shown  by  the  receipt,  and  the 
assignment  to  Garrison  &  Blount  and  notice  thereof  to  Spradley  before 
the  service  of  the  writ  of  garnishment  on  Purvis  was  a  bar  to  the  gar- 
nishment proceedings  against  Purvis.  At  the  time  of  the  service  of  tlie 
writ  the  money  was  the  property  of  Garrison  &  Blount,  who  were  entitled 
to  $75  of  it  absolutely,  and  to  the  balance  as  an  indemnity  against  loss 
on  the  appearance  bond. 
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For  the  errors  indicated  the  judgment  of  the  County  Court  is  reversed 
and  judgment  here  rendered  for  appellants. 

Reversed  and  rendered. 


Western  Union  Telegraph  Company  v.  William  Bell. 

Decided  March  29,   1900. 

1. — ^Agtifirnment  of  Error — Snffloienoy. 

An  assignment  of  error  that  "the  court  erred  in  oyerruling  defendant's 
general  demurrer  to  plaintiff's  original  petition/'  where  presented  as  a  proposi- 
tion, does  not  sufficiently  direct  the  court's  attention  to  the  particular  vice  in 
the  petition  relied  upon  by  appellant,  and  will  not  be  considered. 

2. — Same — ^Fundamental  Error. 

But  such  error  would  be  fundamental,  and  could  be  uiged  in  the  brief 
without  an  assignment  if  the  particular  error  was  pointed  out  by  a  proposition. 

3. — ^Death  Kessage— Belay — ^Pleading  and  Proof. 

In  a  suit  against  a  telegraph  company  for  delay  in  delivering  a  message 
whereby  plaintiff's  wife  was  prevented  from  attending  the  funeral  of  her 
brother,  it  is  necessary  both  to  allege  and  prove  that  but  for  such  delay  the 
wife  could  and  would  have  attended  the  funeraL 

4. — Same. 

Allegations  in  petition  considered,  and  held  not  equivalent  to  an  allegation 
that  the  wife  would  have  attended  the  funeral  if  the  message  had  been  promptly 
delivered. 

Appeal  from  the  District  Court  of  Galveston  County.  Tried  below  be- 
fore Hon.  Frank  M.  Spencer. 

Hume,  Robinson  &  Hume  and  N.  L,  Lindsley,  for  appellant. — ^To 
support  a  recovery  by  plaintiff  in  an  action  for  damages  against  the  tele- 
graph company  for  failure  of  his  wife  to  be  present  at  her  brother's 
funeral,  it  must  have  been  shown  that  she  could  and  would  have  availed 
of  the  means  alleged  to  reach  the  funeral,  and  could  and  would  thereby 
have  been  present  at  the  funeral  but  for  defendant's  negligence.  Western 
U.  Tel.  Co.  V.  Houswright,  23  S.  W.  Eep.,  824;  Western  U.  Tel.  Co.  v. 
Smith,  30  S.  W.  Rep.,  941 ;  Western  U.  Tel.  Co.  v.  Hendricks,  63  S.  W. 
Rep.,  341;  Western  U.  Tel.  Co.  v.  Johnson,  28  S.  W.  Rep.,  124;  Western 
IT.  Tel.  Co.  V.  Gahan,  44  S.  W.  Rep.,  933 ;  Western  U.  Tel.  Co.  v.  Riden- 
our,  80  S.  W.  Rep.,  1031;  Howard  v.  Western  U.  Tel.  Co.,  84  S.  W, 
Rep.,  764;  Western  U.  Tel.  Co.  v.  Newnum,  78  S.  W.  Rep.,  701;  Western 
U.  Tel.  Co.  V.  MitcheD,  91  Texas,  454. 

James  B,  &  Charles  J.  Stubbs,  for  appellee. — The  first  assignment  of 
error  is  too  general  to  require  consideration  without  a  proposition  specify- 
ing in  what  the  supposed  error  consists,  calling  it  a  proposition  does  not 
make  it  one.  Gulf,  C.  &  S.  P.  Ry.  Co.  v.  Cole,  28  S.  W.  Rep.,  391 ; 
Houston  &  T.  C.  Ry.  v.  Higgins,  55  S.  W.  Rep.,  746 ;  Rules  29  and,  30 
for  Courts  of  Civil  Appeals. 

A  message  addressed  to  another  but  containing  directions  to  notify 
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the  person  for  whose  benefit  the  message  is  sent  is  upon  the  same  footing 
as  if  it  were  sent  directly  to  such  beneficiary.  Western  U.  Tel.  Co.  v. 
Coffin,  88  Texas,  95 ;  Western  U.  Tel.  Co.  v.  Morrison,  33  S.  W.  Bep., 
1025;  Western  U.  Tel.  Co.  v.  Adams,  75  Texaa,  536;  Western  TJ.  Tel. 
Co.  V.  Bennett,  1  Texas  Civ.  App.,  558. 

EEESE,  Associate  Justice. — ^William  Bell  sued  the  Western  Union 
Telegraph  Company  to  recover  damages  for  its  failure  to  promptly  trans- 
mit and  deliver  a  telegraphic  message  to  his  wife  apprizing  her  of  the 
death  of  her  brother,  in  consequence  of  which  failure  his  wife  was  unable 
to  be  present  at  the  burial  of  her  brother,  and  to  see  him  before  he  was 
buried. 

One  of  the  messages  was  from  H.  W.  Buttelmann  to  Mrs.  William 
Bell,  Port  Arthur,  Texas,  advising  her  of  her  brother's  death,  and  the 
other  was  from  the  same  party  to  Mike  Maurer,  Port  Arthur,  as  follows : 
"Tell  Mollie  Bell  to  come  at  once;  her  brother  Charley  is  dead."  The 
messages  were  sent  from  Galveston  where  Mrs.  Bell's  brother  lived,  and 
were  delivered  to  the  operator  at  Galveston  for  transmission  to  the  respec- 
tive addressees  at  Port  Arthur,  about  3  or  4  o'clock  p.  m.,  Sunday,  Sep- 
tember 27,  1903,  but  were  not  delivered  to  the  addressees  until  about  11 
o'clock  a.  m.  on  the  28th  September,  and  too  late  to  enable  Mrs.  Bell  to 
reach  Galveston  in  time  for  the  funeral  of  her  brother  which  took  place 
at  4  o'clock  p.  m.  on  the  28th. 

It  was  alleged  that  the  sender  of  the  messages  was  informed  by  de- 
fendant's agent,  when  presenting  them  for  transmission,  that  the  tele- 
graph office  at  Port  Arthur  would  not  be  open  until  4  o'clock  p.  m.  as 
it  was  Sunday,  to  which  the  sender  replied  that  it  woiild  be  in  time  if  the 
message  reached  the  addressee  by  6  o'clock  p.  m.,  or,  if  it  was  delivered 
at  a  later  hour  that  night  Mrs.  Bell  could  leave  early  the  next  morning 
and  arrive  in  time  to  attend  her  brother's  funeral. 

Defendant  answered  by  general  demurrer  and  general  denial  and 
specially  excepted  to  that  part  of  the  petition  claiming  damages  for  the 
failure  to  promptly  transmit  and  deliver  the  message  to  Mike  Maurer 
on  the  ground  that  such  damages  were  not  in  contemplation  of  the  par- 
ties. 

Upon  the  trial  there  was  a  verdict  for  plaintiff  for  $600  and  judgment 
accordingly,  from  which  defendant  appeals. 

The  court  overruled  the  general  demurrer  to  the  petition,  which  is 
assigned  as  error. 

The  assignment  is  presented  as  a  proposition,  and  the  statement  fol- 
lowing sets  out  the  petition  in  full  without  addition  or  comment.  The 
simple  statement  that  "the  court  erred  in  overruling  defendant's  general 
demurrer  to  plaintiff's  original  petition"  is  not  sufficient  to  call  the  court's 
attention  to  the  particular  vice  in  the  petition  relied  upon  by  appellant. 
Such  an  assignment  of  error  would  be  sufficient  if  followed  by  a  proposi- 
tion or  propositions  pointing  out  the  defect,  but  not  otherwise.  (Rule 
30.)  Indeed  such  error  would  be  fundamental  and  could  be  urged  in  the 
brief  without  an  assignment,  but  not  without  a  proposition  making  the 
error  of  law  "obviously  apparent."  (Rule  34)  The  assignment  of  error 
presented  does  not  "sufficiently  disclose  the  point"  to  authorize  appellant 
to  treat  it  as  a  proposition,  but  should  have  been  followed  by  a  proposi- 
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tion  or  propositions  "disclosing  the  point"  and  rendering  the  error  of 
law  "obviously  apparent.*'  The  assignment  therefore  can  not  be  con- 
sidered. 

•  The  sixth  assignment  of  error,  however,  presents  the  point  in  such 
a  way  as  to  require  its  consideration.  In  this  assignment  and  accompany- 
ing proposition  appellant  attacks  the  judgment  on  the  ground  that  it  is 
contrary  to  law  and  without  evidence  to  support  it  in  that  there  was  no 
allegation  that  plaintiff's  wife  could  and  would  have  reached  Galveston 
and  been  present  at  her  brother's  funeral  had  the  message  been  promptly 
delivered. 

It  was  essential  to  a  recovery  by  appellee  that  his  wife,  if  the  message 
had  been  promptly  delivered,  not  only  could,  but  would  have  reached  Gal- 
veston in  time  to  attend  her  brother's  funeral.  Her  mere  ability  to  have 
done  so  is  not  suflBcient.  Obviously  she  would  not  have  suffered  any 
damage  by  being  deprived  of  the  ability  to  reach  Galveston  in  time  unless 
also  die  would  have  actually  done  so  if  by  a  prompt  delivery  of  the 
message  the  opportunity  had  been  afforded  her.  This  fact  must  not  only 
be  proven,  but  must  be  alleged,  which  was  not  done.  We  do  not  mean 
to  hold  that  it  was  necessary  to  state  ipsissimis  verbis  that  Mrs.  Bell 
would  have  left  Port  Arthur  on  a  train  by  which,  with  its  connections, 
she  would  have  reached  Galveston  in  time  for  the  burial,  but  there  must 
be  such  allegations  of  fact  as  necessarily  included  this  statement. 

Appellee  insists  that  the  following  allegations  in  the  petition  contain 
suflBcient  averment  that  Mrs.  Bell  would  have  gone  to  Galveston,  if  she 
had  been  afforded  the  opportunity  by  a  prompt  delivery  of  the  message: 
*Tlaintiff's  wife  and  her  brother  Charles  were  much  attached  to  each 
other,  their  association  during  their  childhood  and  afterwards  having 
been  close  and  constant,  and  it  was  especially  desired  by  her  family  and 
herself  that  she  should  see  her  brother  before  he  was  laid  away  and  also 
attend  upon  his  funeral.*' 

Again,  "that  in  consequence  of  the  delay  in  delivering  said  telegrams, 
the  charges  for  which  were  duly  paid,  plaintiff's  wife  was  unable  to  leave 
Port  Arthur  until  too  late  to  be  present  at  her  brother's  funeral;  that 
she  endeavored  by  telephone  to  arrange  for  its  postponement,  but  that 
could  not  be  done  owing  to  the  warm  weather  and  the  condition  of  the 
body." 

"That  defendant's  said  negligence  caused  plaintiffs  wife  to  suffer 
much  sorrow  and  distress  at  not  being  able  to  be  present  when  and  before 
her  brother  was  buried,  which  she  could  have  done  if  either  of  said  mes- 
sages had  been  received  within  a  reasonable  time  after  they  were  filed 
with  defendant." 

While  it  might  be  reasonably  inferred  from  these  allegations  that  plain- 
tiff's wife  would  have  left  Port  Arthur  in  time  to  be  present  at  the  fun- 
eral it  is  not  a  suflBcient  compliance  with  the  rule  of  pleading  which  re- 
quires "that  the  facts  constituting  the  right  of  a  party  to  recover,  and 
fixing  the  liability  of  his  adversary,  shall  be  averred  directly  and  dis- 
tinctly in  his  pleading,  and  not  left  to  be  supplied  by  inference." 
(Moody  V.  Benge,  28  Texas,  546;  Western  Union  Tel.  Co.  v.  Henry, 
87  Texas,  169,  citing  cases.) 

It  is  not  necessary  to  do  more  than  refer  to  the  failure  of  the  evidence 
also  directly  to  show  that  Mrs.  Bell  would  have  left  Port  Arthur  on  the 
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6 :30  a.  m.  train  by  which,  with  its  connections,  she  claims  that  she  could 
have  reached  Galveston  in  time. 

There  is  no  merit  in  appellant's  second  assignment  of  error.  The 
message  to  Mike  Maiirer :  "Tell  Mollie  Bell  to  come  at  once,  her  brother 
Charley  is  dead"  could  not  have  been  more  explicit  or  effective  in  inform- 
ing appellant  of  the  importance  of  a  prompt  delivery  of  the  message,  and 
of  its  purpose,  if  it  had  been  addressed  to  Mrs.  Bell  herself. 

For  the  errors  indicated  the  judgment  is  reversed  and  the  cause  re- 
manded. 

Reversed  and  remanded. 


Western  Bank  &  Trust  Company  v.  J.  A.  Ooden. 

Decided  March  31,   1906. 

1. — ^Xisnomer — ^Abatement. 

Prefixing  the  definite  article  "The"  to  the  name  of  a  corporation  is  not  a 
misnomer,  and  is  immaterial. 

2. — Usury — ^Pleading. 

In  pleading  usury  it  is  necessary  to  allege  when  and  where  the  usurious 
interest  was  paid,  and  the  amount  thereof. 

8. — Testimony — ^Res  Inter  Alios  Aeta. 

It  was  error  to  allow  the  plaintiff  to  testify  that  during  the  preceding  year 
he  had  a  similar  cotton  contract  with  a  different  party,  and  when  plaintiff 
tendered  the  cotton  said  party  told  him  it  was  the  money,  and  not  the  cotton. 
he  wanted.  ^ 

4. — Interest — Calenlatlon — Kistake. 

Where  in  calculating  interest  the  amount  charged  is  by  mistake  slightly 
greater  than  allowed  by  law,  it  is  not  usury. 

6. — Cotton  Contract — TTsnry — Qnestion  of  Pact. 

Whether  or  not  what  is  commonly  known  as  a  "cotton  consignment  con- 
tract" is  intended  as  a  device  for  evading  the  usury  law,  ia  a  question  of 
fact  for  the  jury. 

6. — ^TTsnrlonf  Contracts — ^Payments. 

Where  a  debtor  makes  a  payment  on  an  usurious  contract,  though  it  be  a 
payment  on  the  interest,  he  can  not  recover  for  usurious  interest  paid,  unless 
the  amount  so  paid  exceeds  the  principal. 

Appeal  from  the  County  Court  of  Limestone  County.  Tried  below  ho- 
fore  Hon.  James  Kimball. 

W.  E,  Doyle  and  Callicuii  dk  Call,  for  appellant. — Where  the  payee  in 
a  note  intends  only  to  charge  10  percent  interest,  and  does  not  intend 
to  charge  any  usury,  and  by  a  mistake  of  calculation,  a  trifling  amount  of 
more  than  10  percent  is  calculated  and  added  to  the  face  of  the  note  and 
the  note  draws  interest  after  maturity,  then  said  note  and  contract  is 
not  usurious.  Peightal  v.  Cotton  State  Bldg.  Co.,  61  S.  W.  Rep.,  432: 
Jarvis  v.  Southern  Gro.  Co.,  38  S.  W.  Bep.,  149. 

Whether  or  not  a  cotton  consignment  contract  is  usurious  is  a  question 
of  fact,  and  should  be  submitted  to  the  jury.  Miner  v.  Paris  Exchange 
Vol.  XLII.  Civil— 30. 
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Bank,  53  Texas,  669;  Webb  v.  Pahde,  43  S.  W.  Bep.,  20;  Huddleeton 
V.  Kempner,  1  Texas  Civ.  App.,  213 ;  Blackburn  v.  Hayes,  27  S.  W.  Bep., 
240 ;  Jarvis  v.  Southern  Grocery  Company,  38  S.  W.  Rep.,  148 ;  Shattuck 
V.  Clark,  34  S.  W.  Rep.,  404;  Norwood  v.  Faulkner,  53  Am.  Rep.,  717; 
Williams  v.  Vance,  30  Am.  Rep.,  26;  Allen  West  Commission  Company 
V.  Carroll,  58  S.  W.  Rep.,  314;  Cockle  v.  Flack,  93  U.  S.  Supreme  Court, 
344 ;  Mills  v.  Johnston,  23  Texas,  324. 

When  general  payments  are  made  on  a  usurious  contract,  and  no  direc- 
tion has  been  given  by  the  payee,  as  to  the  application  of  said  payments, 
the  law  applies  the  payments  to  the  principal  sum  and  not  to  the  usurious 
interest  charged.  Revised  Statutes  of  Texas,  art.  3106;  Revised  Stat- 
utes of  United  States,  sec.  5198 ;  Webb  v.  Galveston  &  H.  Inv.  Co.,  75 
S.  W.  Rep.,  355;  Fredin  v.  Richards,  61  Minn.,  490;  Dunn  v.  Moore, 
26  Ohio  State  Rep.,  641 ;  First  National  Bank  v.  Miltonberger,  33  Neb., 
847;  Cotton  States  B.  Co.  v.  Peightal,  28  Texas  Civ.  App.,  576;  Roberts 
V.  Coffin,  22  Texas  Civ.  App.,  127 ;  International  B.  &  L.  Assn.  v.  Bier- 
ing,  86  Texas,  480;  Stanley  v.  Westrop,  16  Texas,  203;  Stout  v.  Ennis 
Nat.  Bank,  69  Texas,  384;  American  M.  B.  &  Assn.  v.  Daugherty,  66 
S.  W.  Rep.,  576 ;  Citizens'  National  Bank  v.  Foreman,  63  S.  W.  Sep., 
454;  Rosetti  v.  Lozano,  70  S.  W.  Rep.,  204. 

No  briefs  for  appellee. 

RAINEY,  Chief  Justice. — Appellee,  J.  A.  Ogden,  sued  the  Western 
Bank  &  Trust  Company  to  recover  double  the  amount  of  interest  paid  on 
an  alleged  usurious  coptract  entered  jnto  between  them,  and  recovered 
judgment,  from  which  the  Western  Bank  &  Trust  Company  appeals. 

The  appellee  files  no  brief,  and  the  pleadings  and  facts  set  forth  by 
appellant  in  its  brief  are  as  follows : 

"Appellee,  for  cause  of  action,  alleged  that  he  borrowed,  on  February 
14,  1903,  from  appellant  the  sum  of  two  hundred  dollars  ($200),  and 
executed  his  note,  including  interest,  for  two  hundred  and  twelve  and 
sixty-four  one-hundredths  dollars  ($212.64)  with  interest  after  maturity, 
and  at  the  same  time  he  executed  to  plaintiff  a  cotton  contract,  in  whidi 
he  agreed  to  consign  to  appellant  thirty-two  bales  of  cotton^  or  in  lieu 
thereof  to  pay  appellant  thirty-two  dollars  ($32)  if  he  failed  to  consign 
said  thirty-two  bales  of  cotton ;  and  that  on  June  20,  1903,  he  borrowed 
the  sum  of  twenty-five  dollars  ($25)  from  appellant,  and  renewed  his 
note  by  giving  a  note  for  two  hundred  and  seventy  and  fourteen  one- 
hundredths  dollars  ($270.14),  and  executed  another  cotton  contract  for 
the  consignment  of  four  bales  of  cotton,  or  to  pay  $4.00  if  he  failed  to 
consign  said  cotton.  He  alleges  that  both  of  said  cotton  contracts  were 
usurious,  and  that  said  cotton  contracts,  for  the  consignment  of  said  cot- 
ton, were  a  sham  and  subterfuge  used  by  appellant  to  evade  the  usury 
laws  of  this  State.  That  between  October  15,  1903,  and  November  17, 
1903,  he  paid  to  appellant  the  said  sum  of  money,  except  seventy  and 
sixty-four  one-hundredths  dollars  ($70.64).  He  alleged  that  $50.14  was 
interest  charged  for  the  use  of  said  two  hundred  and  twenty-five  dollars 
($225)  borrowed  money;  that  on  November  14,  1903,  appellant  required 
him  to  execute  his  note  for  said  balance  to  the  Texas  Cotton  Commission 
Company,  for  the  sum  of  seventy-seven  and  seventy-one  one-hundredths 
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dollars  ($77.71),  the  same  being  the  balance  due  on  said  obligations,  and 
that  said  seventy-seven  and  seventy-one  one-hundredths  dollars  ($77.71) 
included  the  interest  on  the  same  until  September  15,  1904,  and  he  also 
executed  a  cotton  contract  to  said  Texas  Cotton  Commission  Company, 
$12.00.  He  alleges  that  Texas  Cotton  Commission  Company,  in  receiving 
said  usurious  interest,  was  acting  for  appellant,  and  he  sued  for  double 
the  stun  of  sixty-nine  and  twenty-one  one-hundredths  dollars  ($69.21), 
which  amount  he  claimed  to  have  paid  as  usurious  interest,  his  suit  being 
for  one  hundred  and  thirty-two  and  forty-eight  one-hundredths  dollars 
($132.48) ;  citation  was  issued  and  served  on  *'The  Western  Bank  and 
Trust  Company.'*  Appellant  plead  that  it  was  a  corporation,  and  that 
its  corporate  name  was  'Western  Bank  and  Trust  Company,"  and  not 
"The  Western  Bank  and  Trust  Company,'*  and  alleged  that  there  was 
no  such  corporation  as  "The  Western  Bank  and  Trust  Company."  It 
excepted  generally  and  specially  to  the  pleadings  of  appellee,  and  plead 
a  general  denial,  and  specially  that  the  appellee  agreed  to  consign  to 
appellant  the  number  of  bales  of  cotton  mentioned  in  said  cotton  con- 
signment contracts,  and  agreed  to  pay  to  appellant  $1.00  per  bale  on  all 
cotton  which  he  might  deliver  to  it,  and  that  said  charge  of  $1.00  per 
bale  should  include  appellant's  commission,  and  all  charges  on  said  cot- 
ton, except  freight  charges,  etc.,  and  all  extra  charges  accruing  after 
being  held  one  month,  and  that  if  he  failed  or  refused  to  consign  said 
cotton,  as  agreed  to  in  said  written  consignment,  then  he  should  pay  to 
appellant  $1.00  per  bale  for  each  and  every  bale  of  cotton  short  of  the 
number  of  bales  agreed  to  be  consigned ;  and  that  appellant  had  prepared 
itself  to  receive  said  cotton  and  sell  the  same  on  consignment,  and  was 
ready  and  willing  on  its  part  to  carry  out  said  contract,  and  that  the 
charge  of  $1.00  per  bale  therefor  was  not  usurious,  but  was  to  compeur 
sate  appellant  for  its  services  in  handling  and  caring  for  and  selling  said 
cotton,  and  for  paying  insurances  and  paying  expenses,  such  as  fire  in- 
surance, rents,  taxes,  market  reports,  clerk  hire,  etc.,  which  expenses 
were  rendered  necessary  to  enable  appellant  to  handle  and  sell  cotton 
of  its  customers  as  it  agreed  to  do  in  said  cotton  consignment  contracts. 
Appellant  further  alleged  that  on  November  14,  1903,  it  had  no  part  or 
interest  in  the  business  of  said  Texas  Cotton  Commission  Company,  and 
that  it  had  no  interest  in  the  business  transactions  between  appellee  and 
said  Texas  Cotton  Commission  Company,  and  that  it  did  not,  directly 
or  indirectly,  receive  any  part  of  the  money  paid  by  appellee  to  said 
Texas  Cotton  Commission  Company.  Nor  did  it  receive  anything  after 
November  14,  1903.  Appellant  further  plead  that  it  could  not  be  held 
for  any  sum  of  money  usuriously  charged,  or  collected,  by  said  Texas 
Cotton  Commission  Company,  alleging  that  it  was  a  distinct  corporation 
from  said^  commission  company  and  had  no  interest  in  common  with  it, 
and  was  not  liable  for  any  usury  collected  by  said  commission  company, 
if  it  collected  any. 

The  facts  show  that  on  February  14,  1903,  appellee  borrowed  from 
Western  Bank  and  Trust  Company  the  sum  of  $200  and  gave  his  note 
therefor  for  $212.64,  with  interest  to  September  15,  1903,  charging  10 
percent  per  annum  for  said  money,  and  that  appellee  executed  to  ap- 
pellant an  agreement  to  consign  to  appellant  thirty-two  bales  of  cotton, 
to  be  handled  and  sold  by  appellant  for  his  account.    He  was  to  pay  for 
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Buch  services  $1.00  per  bale,  and  if  he  failed  or  refused  to  consign  said 
bales  of  cotton  was  still  to  pay  $1.00  per  bale  as  liquidated  damages; 
and  that  on  the  20th  day  of  June,  1903,  appellant  loaned  appellee  $25.00 
in  money  and  charged  him  fifty  cents  interest  thereon  from  said  date 
until  September  15,  1903,  and  appellee  executed  to  api>ellant  another 
cotton  consignment  contract  for  the  consignment  of  four  bales  of  cotton ; 
the  entire  obligations,  principal  and  interest  and  cotton  consignment 
contracts  amounted  to  the  sum  of  two  hundred  and  seventy-four  and 
fourteen  one-hundredths  dollars  ($274.14),  with  interest  after  maturity; 
that  during  the  fall  of  1903,  between  September  15  and  November  14, 
appellee  paid  to  appellant  the  sum  of  two  hundred  and  three  and  fifty 
one-hundredths  dollars  ($203.50),  which  paid  all  of  said  amount,  except 
$70.64.  This  balance  of  $70.64  was  well  secured  by  a  mortgage  on 
stock,  etc.,  and  appellant  sold  said  $70.64,  with  the  accrued  interest  there- 
on since  maturity,  to  said  Texas  Cotton  Commission  Company  for  $70.64, 
and  afterwards  appellee  executed  to  said  Texas  Cotton  Commission 
Company  his  note  for  $77.71,  due  in  the  fall  of  1904,  $7.07 
of  which  was  interest  to  maturity,  and  the  note  bearing  interest  after 
maturity;  he  also  executed  to  said  Texas  Cotton  Commission  Company 
a  cotton  contract  for  the  consignment  of  twelve  bales  of  cotton,  or  the 
payment  of  $12.00  in  the  fall  of  1904.  Appellee  paid  to  said  Texas  Cot- 
ton Commission  Company  the  amount  of  said  note  and  cotton  contract, 
amounting  to  $89.71,  none  of  which  was  paid  to  or  received  by  appellant, 
but  it  had  sold  said  obligations  remaining  unpaid  during  the  fall  of  1903. 
The  payments,  during  the  fall  of  1903,  of  appellee  to  appellant,  were 
general  payments  and  no  request  was  made  as  to  the  application  thereof^ 
whether  the  same  should  be  applied  to  the  principal  indebtedness,  to 
the  interest,  or  to  said  cotton  contracts.  The'  payments,  however,  were 
duly  credited  on  the  appellee's  notes,  there  being  no  credit  on  either  of 
the  cotton  contracts. 

Opinion. — The  appellant  complains  of  the  action  of  the  couTt  in  over- 
ruling its  plea  in  abatement,  in  that  the  suit  was  against  "The  Western 
Bank  and  Trust  Company,''  when  its  corporate  name  was  ^'Western 
Bank  and  Trust  Company."  The  prefixing  of  the  definite  article  "The" 
to  the  Western  Bank  and  Trust  Company,  we  think  immaterial.  It 
does  not  change  the  name  in  a  manner  that  would  in  any  way  mislead, 
and  the  change,  if  it  be  so  considered,  is  such  that  it  is  not  worthy  of 
notice  by  the  courts. 

A  special  exception  to  the  effect  that  the  petition  did  not  allege  when 
payments  of  usurious  interest  were  made,  to  whom  paid,  nor  the  amounts 
thereof,  was  overruled.  This  exception,  we  think,  should  have  been 
sustained,  because  it  was  a  vital  question,  if  usurious  interest  was  paid, 
when  and  to  whom  it  was  paid,  for  if  the  defendant  did  not  receive  the 
payments,  or  the  benefit  thereof,  no  liability  was  incurred  by  it. 

The  court  erred  in  permitting  plaintiff  to  testify  that  in  1902  he  bor- 
rowed money  of  the  Mexia  Loan  &  Trust  Company,  of  which  S.  E. 
Colgin  was  then  manager,  under  a  cotton  contract  similar  to  the  one 
made  with  defendant  in  1903,  and  that  Colgin  told  him  when  he  brought 
in  the  cotton  for  delivery  in  the  fall  of  1902,  to  go  sell  it  and  bring  him 
the  money,  that  it  was  the  monoy  he  wanted  and  not  the  cotton.     The 
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defendant  was  not  doing  business  in  Mexia  at  that  time^  and  the  state- 
ments made  by  Colgin  were  hearsay  and  not  binding  on  the  defendant. 

Where,  in  calculating  interest,  the  amount  charged  is  to  a  small  ex- 
tent greater  than  allowed  by  law,  and  is  so  made  by  mistake  and  not 
with  intent  to  charge  usury,  it  is  not  usurious,  but  the  court  can  make 
the  proper  deduction  and  the  party  making  such  mistake  will  not  bo 
liable  for  the  penalty.  (Jarvis  v.  Southern  Grocery  Co.,  38  S.  W.  Eep., 
148.) 

It  was  alleged  that  at  the  time  said  money  was  borrowed,  in  addition 
to  the  interest  added  on  the  face  of  the  note,  the  plaintiff  executed  a 
contract  by  which  he  was  to  consign  to  defendant  a  certain  number  of 
bales  of  cotton  to  be  sold,  for  which  defendant  was  to  charge  $1.00  per 
bale  for  handling,  insurance,  etc.,  and  in  the  event  plaintiff  failed  to 
deliver  said  cotton  he  was  to  pay  defendant  as  liquidated  damages,  the 
sum  of  $1.00  per  bale.  Plaintiff  further  alleged  that  said  contract  for 
the  cotton  was  a  scheme  and  device  to  cover  up  the  charge  of  usurious 
interest.  Whether  or  not  it  was  for  that  purpose  was  a  question  for  the 
jury.  If  defendant,  in  addition  to  doing  a  banking  business,  was  en- 
gaged also  in  the  business  of  a  cotton  factor,  that  is,  if  it  had  prepared 
itself  to  receive  and  sell  cotton  consigned  to  it,  and  incurred  expenses 
for  handling  cotton  as  a  factor,  then  the  making  of  such  cotton  contract 
would  be  legitimate  and  not  usurious.  But  if  made  for  the  purpose  of 
concealing  its  usurious  designs  then  the  contract  would  be  usurious. 
(Huddleston  v.  Kempner,  1  Texas  Civ.  App.  Rep.,  213;  Blackburn  v. 
HajTies,  27  S.  W.  Rep.,  240;  Mills  v.  Johnson,. 23  Texas,  324;  Jarvis  v. 
Grocer}'  Co.,  supra;  Allen  West  Com.  Co,  v.  Carroll,  58  S.  W.  Eep.,  314.) 

The  evidence  shows  without  contradiction  that  plaintiff  paid  to  defend- 
ant on  his  indebtedness  $203.50,  which  was  about  $21.00  less  than  the 
amount  of  the  principal  sum  borrowed.  At  the  time  of  payment  there 
was  no  understanding  between  the  parties  as  to  how  the  payment  was  to 
be  applied,  whether  to  principal  or  interest.  After  said  payment  and 
after  the  maturity  of  said  contracts,  the  defendant  for  a  valuable  con- 
sideration, transferred  said  notes  and  said  cotton  contracts  to  the  Texas 
Cotton  Commission  Company,  and  thereafter  the  plaintiff  renewed  said 
obligation,  in  consideration  of  an  extension  of  time  for  payment,  to 
the  said  Texas  Cotton  Commission  Company,  and  thereafter  paid  to 
said  commission  company  the  said  balance  due  on  said  contracts.  The 
defendant  was  separate  and  distinct  from  and  in  no  way  connected  witli 
or  interested  in  the  Texas  Cotton  Commission  Company. 

When  a  debtor  makes  a  payment  on  an  usurious  contract,  though  it 
be  a  payment  on  the  interest,  he  can  not  recover  for  usurious  interest 
paid,  unless  the  amount  so  paid  exceeds  the  principal.  In  such  cases 
the  payments  when  amounting  to  less,  or  not  more  than  the  principal, 
"the  law  applies  it  to  payments  on  the  principal.  International  B.  &  L. 
Assn.  V.  Biering,  86  Texas,  480;  Cotton  States  B.  Co.  v.  Peightal,  28 
Texas  Civ.  App.,  575:  American  M.  B.  &  S.  Assn.  v.  Daughertv,  66  S. 
W.  Rep.,  575;  Citizens'  Nat.  Bank  v.  Foreman,  63  S.  W.  Eep.,  454. 
The  evidence  showing  that  defendant  did  not  receive  as  payment  on  the 
contracts  as  much  as  the  principal,  and  the  law  making  that  a  pa}Tnent 
on  the  principal,  and  it  being  shown  that  the  Texas  Cotton  Commission 
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Company  received  the  balance  due,  the  inquiry  arises:    Can  the  plain- 
tiff recover  of  defendant  for  receiving  usury? 

Article  3106,  Revised  Statutes,  provides  in  effect  that  where  usurious 
interest  is  received  or  collected  the  person  paying  the  same  may  "recover 
from  the  person,  firm  or  corporation  receiving  the  same,  double  the 
amount  of  the  interest  so  received  or  collected.'* 

It  is  to  be  noted  that  the  recovery  is. only  allowed  against  the  party 
"receiving  or  collecting"  the  same.  As  defendant  did  not  receive  or 
collect  from  plaintiff  usury  no  right  of  action  exists  in  his  favor  against 
the  defendant.  (Webb  v.  Galveston  &  H.  Investment  Co.,  75  S.  W. 
Bep.,  365.) 

The  evidence  being  uncontradicted  that  defendant  did  not  receive  or 
collect  usurious  interest  the  judgment  is  reversed  and  here  rendered  for 
appellant. 

Reversed  and  rendered. 


St.  Louis,  Iron  Mountain  and  Southern  Railway  Company  v. 

Y.  H.  Berry. 
Decided  March  31,  1906. 
1. — ^Due  Order  of  Pleading. 

Defendant,  in  an  amended  answer,  specially  excepted  to  plaintiff's  petition 
on  the  ground  that  it  appeared  upon  the  face  of  said  petition  that  there  was 
a  misjoinder  of  parties  defendant  and  causes  of  action.  The  exception  was 
overruled  by  the  trial  court.  The  contents  of  the  original  answer  do  not  ap- 
pear in  the  record.  Due  order  of  pleading  requires  that  exceptions  in  the 
nature  of  pleas  in  abatement  must  be  filed  prior  to  an  answer  to  the  merits. 
The  presumption  must  be  indulged  on  appeal,  in  support  of  the  judgment, 
that  the  exception  was  not  made  in  the  original  answer. 

2. — Common  Carriers — Codefendants. 

If  appellant  operated  any  part  of  its  railroad  in  this  State  it  was  properly 
sued  with  the  initial  carrier.  But,  if  the  joinder  was  error  at  the  time,  since 
the  trial  in  the  court  below  the  Act  of  the  Twenty-ninth  Legislature,  approved 
March  13,  1905,  which  would  make  the  joinder  proper,  has  become  effective, 
and  the  judgment  should  therefore  not  be  reversed. 

8.— Carrier— IlabUity— Pleading. 

Plaintiff's  petition  alleged  that  defendant  was  a  common  carrier  of  freight, 
fully  set  out  the  facts  constituting  his  cause  of  action,  and  charged  a  breach 
of  duty  imposed  upon  defendant  by  law.  This  was  sufficient  without  an  ex- 
press declaration  upon  any  bill  of  lading  or  contract  which  may  have  been  made. 

4. — ^Issne — ^Evidence — Charge. 

The  court  should  not  submit  an  issue  where  there  is  no  evidence  to  sup- 
port a  finding. 

6. — ^Requested  Instmction — ^Kodlflcation  by  Conrt. 

It  is  not  error  for  the  court  to  modify  a  requested  charge  when  the  charge- 
is  so  modified  that  the  precise  charge  requested  and  the  precise  modification 
made  by  the  court  distinctly  appear;  or  where  the  charge  asked  consists  of 
several  separate  subdivisions  defining  as  many  distinct  conditions  of  fact  to 
be  found  by  the  jury,  and  one  of  such  subdivisions  is  not  the  law,  such  sub- 
division may  be  eliminated  and  the  remaining  portion  of  the  chasge  given. 

6. — Contribntory  Negligence — ^Bnrden  of  Proof. 

It  is  not  error  to  refuse  a  special  charge  which  in  effect  imposes  on  plain- 
tiff the  burden  of  disproving  contributory-  negligence. 


1906.]  St.  L.  I.  M.  &  S.  By.  Co.  v.  Behhy.  471 

Appeal  from  the  District  Court  of  Dallas  County.  Tried  below  before 
Hon.  Thos.  F.  Nash. 

W.  T,  Henry,  for  appellant. — Where  two  railroads  are  sued  on  distinct 
and  separate  obligations  arising  out  of  the  duty  of  each  merely  to  trans- 
port over  its  own  line  of  railway,  the  cause  of  action  as  against  each  of 
the  companies  is  separate  and  distinct,  and  unless  it  be  shown  that  a 
part  of  each  line  of  railway  is  operated  within  this  State,  there  is  no 
law  authorizing  the  joinder  of  the  two  causes  of  action  against  the 
separate  defendants  in  the  same  suit.  Screwmen's  Benevolent  Assn.  v. 
Smith,  70  Texas,  168 ;  Stewart  v.  Gordon,  65  Texas,  344 ;  Williams  v. 
Robinson,- 63  Texas,  576;  St.  Louis,  I.  M.  &  S.  Rv.  Co.  v.  White,  97 
Texas,  493. 

When  one  carrier  is  sued  only  for  injury  occurring  on  its  own  line 
it  can  not  sue  for  or  recover  judgment  over  against  a  connecting  carrier 
for  the  damage  occasioned  on  its  own  line  of  railway,  with  which  the 
connecting  carrier  has  no  concern.  Texas  &  P.  By.  Co.  v.  Childs,  40 
S.  W.  Bep.,  41. 

W^here  the  charge  of  the  court  instructs  the  jury  to  find  the  total 
damages  suffered  by  a  shipment  of  horses  to  two  defendants  and  allows 
them  to  divide  this  damage  only  between  the  rough  handling  on  the  line 
of  the  defendant  and  rough  handling  and  delays  on  the  line  of  the  other 
defendant,  when  there  was  evidence  of  delay  on  the  line  of  the  first 
defendant,  such  a  charge  is  erroneous  and  prejudicial  to  the  second  de- 
fendant. Chambers  v.  Tarbox,  27  Texas,  139:  Tvnan  v.  Paschal,  27 
Texas,  286;  Dallas  &  0.  C.  By.  Co.  v.  Harvey,  27  S.  W.  Bep.,  423. 

The  measure  of  damages  for  injury  to  a  shipment  of  horses  delayed 
in  transit  is  the  difference  in  what  they  would  have  been  worth  at  the 
time  they  should  have  arrived  in  the  condition  they  should  have  been  in 
and  their  value  at  the  time  they  did  arrive  and  in  the  condition  they 
were  actually  in  upon  arrival.  Southern  Kansas  By.  Co.  of  Texas  v. 
Crump,  74  S.  W.  Bep.,  335 :  Gulf,  C.  &  S.  F.  Bv.  Co.  v.  Godair,  3  Texas 
Civ.  App.,  516;  Houston  &  T.  C.  By.  Co.  v.  Williams,  31  S.  W.  Bep.,  556. 

Where  there  is  a  controversy  made  by  the  evidence  as  to  whether  there 
is  any  market  value  for  horses  at  the  destination  of  a  shipment,  the 
existence  of  such  market  value  should  be  submitted  to  the  jury,  especially 
when  its  submission  is  requested.  Gulf,  C.  &  S.  P.  By.  Co.  v.  Stanley, 
89  Texas,  42 ;  New  York,  L.  E.  &  W.  By.  Co.  v.  Estill,  147  U.  S.,  591. 

It  is  error  for  the  court  to  change  or  modify  the  requested  instruction 
of  a  party  without  its  consent  and  to  give  the  modified  and  changed 
instruction  in  charge  to  the  jury  as  the  requested  instruction  of  the 
party.    St.  Louis  S.  W.  By.  Co.  v.  Ball,  66  S.  W.  Bep.,  879. 

Contributory  negligence  on  the  part  of  the  plaintiff  and  his  assumed 
duty  to  care  for  the  horses  in  transit  having  been  plead  by  appellant, 
and  there  being  evidence  in  support  of  same,  it  was  error  for  the  court 
to  refuse  the  charge  submitting  this  issue.  Missouri,  K.  &  T.  Bv.  Co.  v. 
McGlamorv,  89  Texas,  635;  Gulf,  C.  &  S.  F.  By.  Co.  v.  Shieder,  88 
Texas,  162. 

HardwicJce  &  Hardwicke  and  Holloway  &  HoUoway,  for  appellee. — 
An  exception  for  misjoinder  of  causes  of  action  is  dilatory  and,  when 
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it  is  contained  in  an  amended  answer,  an  order  overruling  it  can  not  be 
reviewed  unless  the  record  shows  that  the  exception  was  taken  in  the 
original  answer  and  in  due  order  of  pleading.  Martin  v.  Robinson,  67 
Texas,  368,  382;  Kalteyer  v.  Wipff  (Texas  Civ.  App.),  49  S.  W.  Rep., 
1056,  1056;  Brooks  v.  Galveston  City  Ry.  Co.  (Tex.  Civ.  App.),  74 
8.  W.  Rep.,  331;  Killfoil  v.  Moore  (Texas  Civ.  App.),  39  S.  W.  Rep., 
646;  Towne,  Texas  PL,  158,  357. 

In  an  action  against  two  railroad  companies  for  damage  to  freight 
carried  over  their  lines,  ail  exception  for  misjoinder  of  causes  of  action 
is  not  well  taken  unless  the  petition  shows  on  its  face  that  one  of  the 
companies  operates  no  part  oi  its  railroad  in  this  State.  Gulf,  etc.,  Ry. 
Co.  V.  White  (Texas  Civ.  App.),  32  S.  W.,  322,  324;  London-v.  Miller, 
19  Texas  Civ.  App.,  450;  Towne,  Texas  PI.,  158,  357;  Levi  v.  Haver- 
stick,  51  Ind.,  236;  Bliss,  Code  PL,  sec.  411;  Grounds  v.  Sloan,  73 
Texas,  662,  666;  Stapper  v.  Wolter  (Texas  Civ.  App.),  85  S.  W.,  850, 
851 ;  Tinsley  v.  Penniman,  8  Texas  Civ.  App.,  498 ;  Mitchell  v.  Thome, 
134  N.  Y.,  536. 

A  judgment  will  not  be  reversed  for  error  in  overruling  a  dilatory  ex- 
ception, when  the  law  has  been  so  changed  that,  were  the  cause  remanded, 
the  trial  court  would  be  required  by  the  statute  now  in  force  again  to 
overrule  the  exception.  Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Jackson,  93 
Texas,  262 ;  Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Lynch,  22  Texas  Civ.  App., 
338;  Galveston,  H.  &  S.  A.  Ry.  Co.  v.  McGraw  et  al.  (Texas  Civ.  App.), 
55  S.  W.  Rep.,  756;  Gen.  Laws,  Texas,  1905,  p.  29. 

In  a  suit  for  damages  to  freight  caused  by  the  negligence  of  a  common 
carrier,  the  petition  may  count  on  a  breach  of  the  duty  imposed  by  law 
and  need  not  notice  the  special  contract.  Clark  v.  St.  Tx)uis,  etc.,  Rv. 
Co.,  64  Mo.,  440;  1  Bates,  Code  PL,  372,  367;  1  Chitty,  PL,  397; 
Bishop,  Noncontract,  sec.  74;  Southern  Pac.  Co.  v.  Arnett,  111  Fed., 
849;  McFadden  v.  Missouri  P.  Ry.  Co.,  92  Mo.,  343. 

The  T.  &  P.  Ry.  Co.  recovered  no  judgment  over  against  the  appel- 
lant and  no  injury  could  have  resulted  from  the  overruling  of  the  ex- 
ception to  the  demand  for  judgment  over.  Rice  v.  Ward  (Texas  Civ. 
App.),  54  S.  W.  Rep.,  320,  321;  Gulf,  etc.,  Ry.  Co.  v.  O'Neill  (Texa? 
Civ.  App.),  74  S.  W.  Rep.,  960. 

The  only  damage  claimed  for  delay  was  that  'T)y  reason  of  said  delay. 
the  horses  were  greatly  drawn  and  became  gaunt  and  thin,  lost  flesh  and 
were  greatly  injured  and  damaged,"  and  the  only  delay  on  the  T.  &  P. 
Ry.  was  at  the  Fort  Worth  stock  yards,  and  there  was  no  evidence  that 
any  damage  to  the  horses  was  causcnl  therebv.  Texas  &  P.  Rv.  Co.  v. 
Hall  (Texas  Civ.  App.),  72  S.  W.  Rep.,  1052;  Chicago,  etc.,  Ry.  Co.  v. 
Henderson  (Texas  Civ.  App.),  73  S.  W.  Rep.,  36. 

The  damage  claimed  for  delay  being  only  for  the  resulting- injur}-  to 
the  horsc*s,  the  measure  of  damages  given  bv  the  court  was  correct.  .  Gulf, 
etc.,  Rv.  Co.  V.  Hume,  87  Texas,  211,  221;  Gulf,  etc.,  Ry.  Co.  v.  Hough- 
ton (Texas  Civ.  App.),  68  S.  W.  Rep.,  718:  Gulf,  etc.,  Rv.  Co.  v.  Sim- 
mons (Texas  Civ.  App.),  28  S.  W.  Rep.,  825;  Texas  &  P.  Rv.  Co.  v. 
Arnold,  16  Texas  Civ.  App.,  76;  Atchison,  T.  &  S.  F.  Rv.  Co.  v.  Grant, 
6  Texas  Civ.  App..  681 ;  Texas  &  P.  Rv.  Co.  v.  Birchfield  (Texas  Civ. 
App.),  33  S.  W.  Rep.,  1022;  Gulf,  etc.,  Rv.  Co.  v.  Staton  (Texas  Civ. 
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App.),  49  S.  W.  Bep.,  277;  Texas  &  P.  Ry.  Co.  v.  Avery  (Texas  Civ. 
App.),  33  S.  W.  Rep.,  704. 

A  market  value  at  Gadsden  was  not  essential  to  plaintiff's  ease.  Mis- 
souri, K.  &  T.  Ry.  Co.  V.  Chittim  (Texas  Civ.  App.),  40  S.  W.  Rep., 
23;  Texas  &  P.  Ry.  Co.  v.  Pambrough  (Texas  Civ.  App.),  55  S.  W. 
Rep.,  188;  Texas  &  P.  Ry.  Co.  v.  Meeks  (Texas  Civ.  App.),  74  S.  W. 
Rep.,  329;  Houston  &  T.  C.  Ry.  Co.  v.  Williams  (Texas  Civ.  App.), 
31  S.  W.  Rep.,  566. 

It  is  not  error  to  modify  a  requested  charge  in  such  manner  as  to 
show  precise  charge  requested  and  the  precise  modification  made  b> 
the  court.  Willis  v.  Hudson,  72  Texas,  608;  Missouri  P.  Ry.  Co.  v. 
Williams,  76  Texas,  4,  8. 

There  is  no  error  in  refusing  a  charge  which  precludes  a  verdict  for 
the  plaintiff  unless  the  jury  find  that  the  damage  was  caused  by  the 
negligence  of  the  defendant,  unmixed  with  fault  or  negligence  on  the 
part  of  the  plaintiff;  (a)  because  it  puts  on  the  plaintiff  the  burden  of 
disproving  contributory  negligence,  and  (b)  because  it  is  misleading 
to  require  a  case  "unmixed  with  fault  or  negligence  on  the  part  of  the 
plaintiff.''  (a)  La  Prelle  v.  Fordyce  (Texas  Civ.  App.),  23  S.  W.  Rep., 
463,  454;  (b)  Erie  Tel.  Co.  v.  Grimes,  82  Texas,  89,  95;  1  Th.  Neg., 
sec.  485,  170. 

TAIjBOT,  Associate  Justice. — This  suit  was  instituted  by  the 
appellee.  Berry,  against  the  Texas  &  Pacific  Railway  Company  and  the 
appellant,  the  St.  Louis,  Iron  Mountain  &  Southern  Railway  Company, 
to  recover  damages  for  injuries  claimed  to  have  been  caused  to  a  ship- 
ment of  fifty-eight  head  of  horses  by  delay  and  rough  handling,  while 
in  transit  from  Eskota  and  Merkel,  Texas,  to  Gadsden,  Tennessee.  The 
Texas  &  Pacific  Railway  Company  pleaded  a  general  denial;  that  by 
the  terms  of  the  contract  of  shipment  its  liability  was  limited  to  dam- 
ages occurring  on  its  own  line,  etc.,  and  prayed  that  in  the  event  appel- 
lee should  recover  any  amount  from  it,  that  it  have  judgment  for  such 
amount  over  against  the  St.  Tjouis,  Iron  Mountain  &  Southern  Railway 
Company.  The  appellant.  The  St.  Louis,  Iron  Mountain  &  Southern 
Railway  Company,  pleaded,  among  other  things,  special  exceptions,  a 
general  denial  and  that  the  horses  when  shipped  were  range  horses, 
not  in  good  condition  and  largely  unbroken;  that  their  inherent  nat- 
ure, disposition  and  character  caused  injury  to  them.  That  by  the 
contract  of  shipment  appellee  expressly  assumed  the  duty  of  caring  for 
the  horses  in  transit5  and  for  that  purpose  went  along  in  charge  of 
them  the  entire  journey:  that  if  they  suffered  any  injury  while  on 
appellant's  line  of  railway  it  was  produced  by  the  failure  of  appellee 
to  comply  with  his  undertaking  to  provide  for  and  care  for  said  horses 
in  transit.  A  jury  trial  resulted  in  a  verdict  and  judgment  for  ap- 
pellee against  the  Texas  &  Pacific  Railway  Company  for  $150  and 
against  the  appellant,  The  St.  Louis,  Iron  Mountain  &  Southern  Rail- 
way Company,  for  the  sum  of  $350,  from  which  appellant  alone  ha? 
appealed. 

The  evidence  was  sufficient  to  sustain  the  material  allegations  in 
appellee's  petition  against  appellant  and  warrants  the  judgment  against 
it.     Twenty-eight  head  of  the  horses  were  delivered  to  the  Texas  & 
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Pacific  Bailway  Company  at  Eskota,  Texas,  and  thirty  head  at  Merkel, 
Texas,  and  by  that  company  transported  to  Ft.  Worth  and  from  there, 
in  one  and  tiie  same  train,  to  Texarkana  and  delivered  to  appellant. 
Appellant  transported  the  horses  from  Texarkana  to  its  connecting 
carrier,  the  Louisville  &  Nashville  Bailway  Company  at  Memphis, 
Tennessee,  and  by  the  last  named  company  to  their  destination.  The 
horses  received  injury  while  in  the  hands  of  the  Texas  &  Pacific  Rail- 
way Company  by  reason  of  its  negligence  in  causing  other  cars  to  be 
thrown  and  propelled  with  great  force  against  the  cars  in  which  the 
horses  were  being  carried,  but  none  on  account  of  delay.  The  horses 
were  not  transported  with  reasonable  promptness  by  appellant,  but  were 
negligently  delayed  in  transit  by  that  company  and  by  reason  thereof 
injured  and  damaged.  Said  horses  were  also  crippled,  bruised  and  in- 
jured by  rough  handling,  on  the  part  of  appellant  while  in  transit 
Appellee  sustained  damage  on  account  of  the  injuries  to  his  horses  as 
a  result  of  the  negligence  of  appellant  in  the  amount  found  by  the 
jury  against  it. 

Appellant  interposed  a  special  exception  to  the  suflSciency  of  appellee's 
petition  on  the  ground  that  it  appeared  upon  the  face  of  said  petition 
that  there  was  a  misjoiner  of  parties  defendant  and  causes  of  action, 
for  the  reason  that  the  alleged  cause  of  action  as  against  each  of  the 
defendants  is  entirely  separate  and  distinct.  The  exception  was  over- 
ruled and  the  court's  action  is  assigned  as  error.  We  think  no  reversible 
error  is  here  shown.  The  original  petition  was  filed  May  12,  1904,  and 
the  special  exception,  as  appears  from  the  record,  was  taken  by  an 
amended  answer  filed  March  28,  1905,  in  lieu  of  the  original  answer 
filed  September  10,  1904.  The  contents  of  the  original  answer  do  not 
appear,  and  so  far  as  we  are  advised  by  the  record,  the  exception  to  the 
petition  was  presented  for  the  first  time  by  the  amended  answer.  The 
exception  was  in  the  nature  of  a  plea  in  abatement,  and  unless  filed  in 
the  due  order  of  pleading  could  not  be  made  available.  Due  order  of 
pleading  requires  that  pleas  in  abatement  or  exceptions  in  the  nature 
thereof,  must  be  filed  prior  to  an  answer  to  the  merits  or  they  will  not 
be  considered.  The  record  does  not  show  that  the  exception  in  this 
instance  was  so  filed,  and  in  such  case  the  presumption  must  be  indulged 
here,  in  support  of  the  trial  court's  judgment,  that  it  was  not,  and 
hence  will  not  be  revised. 

If  the  appellant  operated  any  part  of  its  railroad  in  this  State  the 
joinder  of  the  defendants  and  causes  of  action  alleged  was  proper.  The 
petition  did  not  show  on  its  face  that  one  of  the  railway  companies  sued 
did  not  operate  any  part  of  its  railroad  in  Texas.  It  was  alleged  that 
the  appellant  was  doing  business  in  this  State  and  had  no  agent  in 
Dallas  County ;  that  the  horses  were  transported  over  the  Texas  &  Pacific 
Railroad  to  Texarkana,  Texas,  where  it  connects  with  appellant's  rail- 
road track,  and  that  appellant's  railroad  track  extends  from  Texarkana 
to  Memphis,  Tennessee.  Again,  since  the  trial  of  this  case  the  Act  of 
the  Twenty-ninth  Legislature,  approved  March  13,  1905,  which  would 
authorize  the  joinder  of  a  suit  of  this  character  upon  the  allegations 
contained  in  appellant's  petition,  has  become  effective,  and  should  the 
judgment  rendered  be  reversed  and  the  cause  remanded  for  a  new  trial, 
on  the  ground  that  the  court  erred  in  overruling  the  exception  under 
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consideration,  appellant  will  have  gained  nothing  thereby.  It  is  only  a 
question  of  remedy  involved,  and,  under  the  law  as  it  now  exists,  the 
joinder  of  the  parties  and  causes  of  action  would  be  entirely  proper.  In 
such  case  it  has  been  held  that  the  judgment  will  not  be  reversed, 
although  the  ruling  complained  of  was  error  when  made.  (Galveston, 
H.  &  S.  A.  By.  Co.  v.  Jackson,  93  Texas,  262 ;  Galveston,  H.  &  S.  A. 
By.  V.  Lynch,  22  Texas  Civ.  App.,  338;  Galveston,  H.  &  S.  A.  By.  v. 
McGraw,  55  S.  W.  Bep.,  766.) 

Nor  should  the  case  be  reversed  because  the  court  overruled  appel- 
lant's special  exception  attacking  the  sufficiency  of  appellee's  petition 
on  the  ground  that  said  "petition  on  its  face  left  it  uncertain  whether 
the  same  is  a  declaration  as  against  appellant  upon  an  express  or  im- 
plied contract  for  the  transportation  of  appellee's  horses,  or  whether  it 
intended  to  declare  upon  any  contract  whatever."  The  petition  alleged 
that  appellant  was  a  common  carrier  of  freight,  fully  set  out  the  facts 
constituting  his  cause  of  action,  and  charged  a  breach  of  duty  imposed 
upon  it  by  law.  We  think  this  sufficient  without  an  express  declaration 
upon  any  bill  of  lading  or  contract  of  carriage  which  may  have  been 
made. 

Nor  do  we  think  the  case  should  be  reversed  because  of  .the  court's 
action  in  overruling 'appellant's  special  exception  to  that  portion  of  the 
answer  of  the  Texas  &  Pacific  Bailway  Company  wherein  that  company 
sought  a  judgment  over  against  appellant  for  any  amount  which  might 
be  rendered  in  appellee's  favor  against  it.  A  suflBcient  answer  to  this 
complaint  is,  that  the  Texas  &  Pacific  Bailway  Company  did  not  recover 
any  judgment  whatever  over  against  appellant,  and  if  the  court's  ruling 
in  this  respect  was  error,  no  injury  resulted  to  appellant  therefrom,  and 
it  has  no  ground  of  complaint  on  this  score. 

As  applicable  to  the  Texas  &  Pacific  Bailway  Company,  the  court 
instructed  the  jury  that  it  was  'the  duty  of  that  company  to  exercise 
ordinary  care  in  the  handling  of  their  cars  and  train  in  order  to  avoid 
injury  to  appellee's  horses,  but  did  not  submit  to  the  jury  the  question 
of  delay  or  slow  transportation  by  that  carrier.  With  respect  to  the 
liability  of  appellant,  the  jury  were  told  that  it  was  its  duty  to  exercise 
ordinary  care  in  the  handling  of  its  cars  and  train  to  avoid  injury  to 
appellee's  horses,  and  also  to  use  such  care  to  transport  said  horses  from 
Texarkana  to  Memphis,  Tennessee,  without  unreasonable  delay.  Ap- 
pellant complains  that  this  was  only  a  partial  submission  of  the  liability 
of  the  Texas  &  Pacific  Bailway  Company  under  the  issues  made  by  the 
evidence,  and  lessened  the  relative  responsibility  of  that  company  for  the 
total  amount  of  damages  which  the  jury  were  authorized,  by  the  charge 
as  a  whole,  to  assess,  if  they  should  find  for  the  appellee.  We  think  the 
court  did  not  err  in  the  manner  of  submitting  the  liability  of  the  respec- 
tive carriers  under  the  evidence.  Appellee  claimed  damages,  it  is  true, 
against  both  of  the  companies  on  account  of  rough  handling  of  the 
horses  and  delay  in  transportation,  but  we  have  found  no  evidence  in 
the  record  that  would  justify  a  finding  of  any  sum  for  damages  sus- 
tained on  account  of  delay,  against  the  Texas  &  Pacific  Bailway  Com- 
pany. The  delay  alleged  was  one-half  of  a  day  on  the  part  of  the  Texas 
&  Pacific  Bailway  Company  and  four  and  one-half  days  on  the  part  of 
appellant.    The  only  damage  alleged  to  have  been  done  the  horses  by 


476  Texas  Civil  Appeals  Eeports,  Vol.  42.  IMarch, 

delay  is  that  by  reason  thereof  they  "were  greatly  drawn  and  became 
gaunt  and  thin,  lost  flesh  and  were  greatly  injured  and  damaged.^ 
The  only  proof  of  delay  while  the  horses  were  in  ttie  hands  of  the  Texas 
&  Pacific  Railway  Company  occurred  at  Port  Worth  and  this  was  of 
such  short  duration  that  injury  in  the  manner  alleged  could  not  be 
reasonably  inferred  therefrom,  and  there  is  no  direct  or  positive  evidence 
that  such  delay  did  in  fact  result  in  damage  to  said  horses. 

There  was  no  error  in  charging  the  .jury  that  the  measure  of  damages 
in  this  case  was  the  difference  between  the  reasonable  market  value  of 
the  horses  at  Gadsden,  Tennessee,  in  the  condition  in  which  they  were 
when  they  arrived  at  said  place  and  what  their  reasonable  market  value 
would  have  been  at  Gadsden,  if  they  had  been  shipped  to  said  place 
without  negligence.  There  was  evidence  of  the  market  value  of  the 
horses,  both  at  the  time  and  in  the  condition  they  were  in  when  they 
arrived  there,  and  at  the  time  and  in  the  condition  they  would  have 
arrived  in,  but  for  the  negligence  in  their  transportation.  In  the  state 
of  the  evidence,  as  shown  by  the  record,  the  court's  charge  correctly 
stated  the  measure  of  damages  that  should  govern  the  jury  in  case  they 
found  for  appellee. 

Appellant  requested  the  court  to  charge  the  jury  as  follows:  "The 
jury  is  instructed  that  before  the  plaintiff  can  recover  damages  in  any 
amount  against  the  defendant,  St.  Louis,  Iron  Mountain  &  Southern 
Railway  Company,  it  is  necessary  for  each  and  every  one  of  the  follow- 
ing facts  to  be  established  by  a  preponderance  of  the  evidence: 

"1.  That  the  plaintiff's  horses  were  damaged  when  they  arrived  at 
Gadsden,  Tennessee,  over  and  above  the  injury  or  damage  that  would 
necessarily  be  caused  to  a  shipment  of  the  kind  and  character  of  horses 
that  these  were,  and  in  their  condition,  in  making  the  trip  by  rail  that 
these  horses  made. 

"2.  That  if  there  was  any  damage  that  the  same  was  caused  by  the 
negligence  of  the  said  defendants. 

"3.  That  the  plaintiff  or  his  agent  were  not  in  fault  in  looking  after 
the  stock  while  in  transit,  contributing  to  the  damage,  if  any. 

"4.  That  it  is  shown  by  a  preponderance  of  the  testimony  that  there 
was  any  established  market  value  at  Gadsden,  Tennessee,  for  the  horses, 
and  that  it  is  shown  by  a  preponderance  of  the  testimony  what  this 
market  value  was,  if  there  was  any." 

The  court  eliminated  the  fourth  subdivision  of  this  special  charge 
and  gave  the  other  subdivisions  thereof  in  the  very  language  requested. 
The  propositions  urged  in  support  of  the  contention  that  this  action  of 
the  court  was  error,  are  (1),  "when  there  is  a  controversy  made  by  the 
evidence  as  to  whether  there  is  any  market  value  for  horses  at  the 
destination  of  a  shipment,  the  existence  of  such  market  value  should 
be  submitted  to  the  jury,  especially  when  its  submission  is  requested; 
(2)  it  is  error  for  the  court  to  change  or  modify  the  requested  instruc- 
tion of  a  party,  without  its  consent  and  to  give  the  modified  and  changed 
instruction  in  charge  to  the  juiT  as  the  requested  instruction  of  the 
party."  We  think  it  would  have  been  confusing  and  misleading  to  the 
jury  to  have  charged  as  requested  in  the  fourth  subdivision  of  said 
charge,  that  it  devolved  upon  appellee  to  prove  that  there  was  an  *'estal)- 


J006.}  St.  L.  1.  M.  &  S.  Ry.  Co.  v.  Berby.  477 

lished'^  market  value  at  Gadsden,  Tennessee,  for  the  horses.  But  aside 
from  that,  a  sufficient  reason  for  not  giving  that  portion  of  the  charge 
referred  to  lies  in  the  fact  that  the  evidence  was  insufficient  to  raise 
the  issue  that  appellee^s  horses  had  no  market  value  at  Gadsden,  Tennes- 
see, the  place  of  their  destination.  That  they  did  have  such  market 
value  there  at  the  time  they  did  arrive  and  at  the  time  they  should  have 
arrived,  is  sufficiently  shown  by  the  testimony  of  appellee  and  his 
witness  Jackson;  and  the  testimony  of  other  witnesses  is  simply  to  the 
effect  that, they  did  not  know  and  could  not  testify  that  the  horses  had 
any  market  value  at  Gadsden  at  either  of  the  times  mentioned. 

Appellant^s  proposition  to  the  effect,  that  the  court  must  give  a  re- 
quested charge  without  change  or  modification  states  a  correct  general 
rule  of  practice  in  this  State,  but  to  this  general  rule  is  a  well  recognized 
exception,  namely,  that  when  a  requested  charge  is  so  modified  that  the 
precise  charge  requested  and  the  precise  modification  made  by  the  court 
distinctly  appears,  or  where,  as  in  the  present  instance,  the  charge  asked 
consists  of  several  separate  subdivisions  defining  as  many  distinct  and 
supposed  necessary  conditions  of  fact  to  be  found  by  the  jury  before  a 
verdict  could  be  returned  against  the  party  asking  such  charge,  and  one 
of  such  subdivisions  is  not  the  law,  as  applied  to  the  facts,  and  is 
eliminated  by  the  court,  it  is  not  error  to  give  the  special  charge  so 
modified,  or  the  remaining  portions  thereof,  as  the  case  may  be,  in  the 
very  terms  asked.  (Willis  v.  Hudson,  72  Texas,  608;  Missouri  Pac. 
Ry.  Co.  V.  Williams,  75  Texas,  4.)  The  fourth  subdivision  of  the  charge 
in  question  grouped  facts  relating  to  a  phase  of  the  case  distinct  from 
those  phases  to  which  the  facts  enumerated  in  the  other  subdivisions 
thereoi  related,  and  upon  the  decision  of  which  they  were  in  no  sense 
dependent.  As  stated  above,  we  think  the  giving  of  that  portion  of  the 
charge  eliminated  would  have  been  error,  because  the  issue  presented 
therein  was  not  raised  by  the  evidence;  the  othor  portions  of  the  charge 
given  were  in  no  respect  qualified  or  their  effectiveness  impaired  by  the 
court's  rejection  of  the  fourth  subdivision  of  said  charge,  and  we  fail 
to  perceive  any  error  in  the  court's  charge  with  respect  thereto  of  which 
appellant  can  justly  complain. 

We  are  also  of  the  opinion  that  the  court  correctly  refused  to  give 
appellant's  special  charge  made  the  subject  of  its  eighth  assignment  of 
error,  to  the  effect,  that  if  the  jury  should  find  that  appellee's  horses 
were  damaged  appellee  could  not  recover  unless  they  further  believed 
that  such  damage  was  not  the  result  of  the  nature  and  character  of  the 
animals  themselves,  but  was  caused  by  the  fault  or  negligence  of  appel- 
lant, unmixed  with  any  fault  or  negligence  on  the  part  of  appellee.  The 
charge,  insofar  as  it  required  the  jury  to  find,  in  order  to  return  a  verdict 
in  favor  of  appellee,  that  the  damage  to  his  horses  was  caused  by  ap- 
pellant ''unmixed  with  fault  or  negligence  on  the  part  of  appellee,"  was 
error  in  that  it  imposed  upon  appellee  the  burden  of  disproving  con- 
tributory negligence ;  and  insofar  as  it  embodied  correct  propositions  of 
law  applicable  to  the  facts  was  sufficiently  covered  by  the  court's  main 
charge  and  the  special  charges  above  set  out  and  given  at  appellant's 
request. 

There  is  evidence  to  support  the  findings  of  the  jury  and  in  such  case 
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it  is  well  established  that  we  would  not  be  authorized  to  disturb  their 
verdict.  We  conclude  that  none  of  appellant's  assignments  point  out 
any  reversible  error  and  the  judgment  of  the  court  below  is  therefore 
affirmed. 

Affirmed. 


Sarah  Stuart  v.  L.  S.  Coltj:  et  al. 

Decided  March  31,   1906. 

Divorce — ^Proceedingr  In  Kern — Gonstmctlve  Service— JurltdictioA. 

A  decree  of  divorce  is  a  proceeding  in  rem;  it  has  extra-territorial  force, 
and  is  conclusive  on  the  parties  to  the  cause,  although  one  of  them  vras  a 
nonresident  of  the  State  in  which  the  divorce  was  granted.  Where  the  steps 
are  taken  which  the  statutes  of  a  State  prescribe  as  necessary  to  confer  upon 
the  court  granting  the  divorce  power  to  render  the  decree,  jurisdiction  at- 
taches, and  the  decree  is  binding  on  the  defendant  in  the  case,  although  she 
was  at  the  time  a  nonresident  of  the  State,  and  no  personal  service  was  had 
upon  her,  and  she  did  not  enter  an  appearance. 

Appeal  from  the  District  Court  of  Hill  County.  Tried  below  before 
Hon.  Nelson  Phillips. 

R,  H,  Sayers  and  Vaughan  &  Works,  for  appellant. — That  the  Circuit 
Court  of  Boone  County,  Arkanas,  had  no  jurisdiction  in  the  divorce 
proceedings  in  that  court,  cited:  Rev.  Stats,  of  Arkansas,  sees.  2511, 
6679,  5680,  5682,  4685,  7220,  5991,  also  art.  7,  sec.  49  of  the  Consutu- 
tion  of  the  State  of  Arkansas,  and  sec.  4190. 

That  the  judgment  of  another  State  may  be  collaterally  attacked  by 
showing  want  of  jurisdiction :  Morgan  v.  Morgan,  1  Texas  Civ.  App., 
317;  Chunn  v.  Gray,  51  Texas,  114;  Norwood  v.  Cobb,  24  Texas,  554; 
2  Black  on  Judg.,  927;  Freeman  on  Judg.,  580;  Redus  v.  Burnett, 
59  Texas,  576. 

In  order  for  a  court  to  obtain  jurisdiction  over  the  person  of  a  non- 
resident defendant  so  as  to  proceed  to  render  a  valid  judgment  where 
service  of  citation  is  had  by  publication  on  the  defendant,  it  is  necessary 
that  every  act  required  by  the  law  of  the  State  in  which  such  court  fs 
held  in  perfecting  such  service  by  citation  be  strictly  complied  with. 
Chunn  v.  Gray,  51  Texas,  112;  Redus  v.  Burnett,  59  Texas,  581 ;  Edring- 
ton  V.  Allsbrooks,  21  Texas,  188;  Norwood  v.  Cobb,  24  Texas,  556; 
Checley  v.  Clayton,  110  U.  S.,  710;  Bell  v.  Bell,  181  U.  S.,  175;  Bards- 
ley  V.  Hines,  33  Iowa,  157;  Boyer  v.  Foster,  62  Iowa,  321. 

The  decree  rendered  by  the  Circuit  Court  of  Boone  County,  Arkansas, 
being  void  for  the  want  of  jurisdiction  oyer  appellant  Sarah  Stuart,  her 
right  to  inherit,  as  the  surviving  wife  and  widow  of  said  H.  A.  Stuart, 
the  land  described  in  plaintiffs'  petition,  under  the  laws  and  Constitu- 
tion of  the  State  of  Texas,  continued  as  if  said  decree  had  never  been 
rendered.  Linares  v.  Linares,  93  Texas,  84 ;  Cockrell  v.  Curtis,  83  Texas, 
105;  Moor  v.  Moor,  24  Texas  Civ.  App.,  153;  Johnson  v.  Kimbrongh, 
75  Am.  Dec,  781 ;  Grover  &  B.  Sewing  Machine  Co.  v.  Radcliffe,  137 
U.  S.,  299;  Bishop  on  Marriage,  Div.  &  Sep.,  vol.  2,  sees.  35,  153,  190. 
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Morrow  &  Smithdeal,  for  appellees. — The  decree  of  divorce  being 
valid^  the  separate  property  of  the  husband  descended  at  his  death  to 
his  heirs,  and  not  to  his  divorced  wife.  Bahn  v.  Starke,  89  Texas,  208 ; 
Kirkwood  v.  Domnau,  80  Texas,  645 ;  Bishop  on  Marriage  and  Divorce, 
vol.  2,  sec.  153,  also  sec.  46. 

A  decree  of  divorce  is  a  proceeding  in  rem,  and  terminates  the  mar- 
riage relation  against  nonresidents  of  the  State  in  which  the  decree  is 
rendered.  Qreenleaf  on  Evidence,  sec.  525 ;  Spear  on  the  law  of  Married 
Women,  sec.  362 ;  9  Am.  and  Eng.  Ency.  of  Law,  p.  945 ;  Bishop  on  Mar- 
riage and  Divorce,  vol.  2,  sec.  153;  Dunham  v.  Dunham  (Ill.)>  44  N.  E. 
Hep.,  848;  Butler  v.  Washington  (La.),  12  So.  Eep.,  357;  State  v. 
Ducket  (Wis.),  63  N.  W.  Bep.,  85. 

The  recital  in  the  decree  of  divorce  that  the  law  with  reference  to 
service  had  been  complied  with,  is  conclusive  in  favor  of  the  judgment 
in  this,  in  a  collateral  proceeding,  particularly  where  the  statute  of 
Arkansas  provide  that  such  recital  establishes  the  fact.  Boyd  v.  Roane, 
49  Ark.,  413;  Hardy  v.  Beaty,  84  Texas,  562;  Pennoyer  v.*^NeflF,  95  U. 
S.,  714;  Milbum  v.  Smith,  11  Texas  Civ.  App.,  683. 

It  was  incumbent  upon  the  appellees  to  show  a  want  of  service,  and 
where  the  record  of  the  judgment  recited  facts  showing  that  there  was 
service,  the  fact  that  there  is  among  the  papers  defective  service,  does 
not  overcome  the  presumption  and  proof  of  service  in  the  judgment,  but 
to  overcume  such  proof,  the  evidence  would  have  to  show  that  there  was 
in  fact  no  other  service  than  that  relied  on  by  the  party  attacking  the 
judgment,  and  there  being  no  such  proof  in  the  record  here  the  judg- 
ment would  have  to  stand,  even  though  the  warning  order  attacked  by 
the  appellant  was  void,  Dickson  v.  Moore,  9  Texas  Civ.  App.,  520; 
Brooks  V.  Powell,  29  S.  W.  Rep.,  809. 

BOOKHOTJT,  Associate  Justice. — Appellees  as  plaintiffs  below, 
on  the  20th  day  of  January,  1904,  filed  their  original  petition  in  the 
District  Court  of  Hill  County,  Texas,  against  Sarah  Stuart,  appellant, 
and  Thomas  Moss  and  wife,  in  the  form  of  an  action  of  trespass  to  try 
title  to  recover  the  title  and  possession  of  90  acres  of  land  out  of  the 
Joseph  Greer  league  in  Hill  County,  Texas,  alleging  eviction  therefrom 
January  1,  1902.  On  the  29th  day  of  August,  1904,  appellant  filed  her 
second  amended  original  answer,  same  consisting  oi  general  denial, 
special  plea  alleging  that  appellant  was  the  lawful  and  surviving  wile 
and  widow  of  H.  A.  Stuart,  deceased,  under  whom  plaintiffs  claim  title 
to  the  property  involved  in  this  suit  as  heirs;  alleging  she  and  the  said 
H.  A.  Stuart  were  married  in  Hill  County,  Texas,  August  3,  1887,  and 
continued  to  live  together  as  husband  and  wife  in  said  Hill  County  until 
on  or  about  January  30,  1888,  on  which  date  he  separated  himself  from 
appellant  and  continued  to  live  apart  from  her  without  her  consent  until 
his  death;  that  said  property  sued  for  was  occupied  by  said  H.  A.  Stuart, 
now  deceased,  and  appellant  as  their  homestead  up  to  on  or  about  Janu- 
ary 30,  1888 ;  that  said  property  is  now  the  homestead  of  defendant  and 
has  been  continuously  since  said  abandonment,  and  that  she  never  aban- 
doned same  as  her  homestead ;  that  the  decree  of  divorce  obtained  by  the 
said  H.  A.  Stuart  in  the  Circuit  Court  of  Boone  County,  Arkansas,  on 
the  28th  day  of  July,  1891,  was  void  and  of  no  effect  for  the  want  of  the 
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jurisdiction  of  said  court  on  account  of  failure  to  secure  service  of  cita- 
tion on  appellant,  as  required  by  law;  that  said  decree  could  not  de- 
termine her  status  as  a  citizen  of  the  State  of  Texas  as  to  her  property 
rights  or  divest  her  property  right ;  that  said  H.  A.  Stuart  died  about 
the  year  1902,  intestate,  and  left  no  child  or  children  or  their  descendants 
surviving  him ;  that  appellant  is  an  heir  of  said  H.  A.  Stuart ;  that  he 
was  her  lawful  husband  at  the  time  of  his  death,  and  that  as  such 
heir  she  is  entitled  to  one-half  in  fee  simple  of  said  land  sued  for,  and 
is  entitled  to  claim  homestead  interest  in  all  of  said  land  during  her 
natural  life  and  so  long  as  she  may  use  said  land  as  a  homestead. 

The  trial  court  instructed  a  verdict  for  plaintiflfs  and  in  accordance 
with  such  verdict  judgment  was  entered  for  plaintiflfs.  Defendant  per- 
fected an  appeal. 

It  is  contended  that  the  court  erred  in  instructing  the  jury  to  return 
a  verdict  for  the  plaintiflfs,  because  the  evidence  of  the  proceedings  in 
the  suit  for  the  divorce  in  said  Circuit  Court  of  Boone  County  estab- 
lished the  fact  that  said  court  had  not  acquired  jurisdiction  to  hear  and 
determine  said  cause,  in  that  no  legal  service,  constructive  or  actual, 
had  been  had  on  the  defendant  in  said  divorce  proceedings.  Appellant 
was  divorced  from  H..  A.  Stuart  by  decree  of  the  Circuit  Court  of  Boone 
County,  Arkansas,  in  1891.  Was  this  decree  void  for  the  want  of  juris- 
diction over  the  appellant,  the  defendant  in  the  divorce  suit?  A  decree 
of  divorce  is  a  proceeding  in  rem  and  terminates  the  marriage  relation. 
Being  a  judgment  in  rem  it  has  extra  territorial  force,  and  is  binding 
and  conclusive  on  the  parties  to  the  cause,  although  one  of  them  was  at 
the  time  it  was  granted  a  nonresident  of  the  State  in  which  the  divorce 
was  granted.  (Greenleaf  on  Ev.,  sec.  525;  Spear  on  Married  Women, 
sec.  362;  9  Am.  &  Eng.  Ency.  Law,  p.  945  (2d  ed.) ;  Hunt  v.  Hunt, 
72  N.  Y.,  217 ;  Black  on  Judgments,  sec.  928.)  Such  a  decree,  however, 
may  be  collaterally  attacked  by  showing  that  the  court  which  rendered 
it  was  without  jurisdiction.  (Morgan  v.  Morgan,  1  Texas  Civ.  App., 
317;  Chunn  v.  Gray,  51  Texas,  114.)  The  decree  recites:  "On  this 
day  comes  the  plaintiflf  by  his  attorney,  William  Keener,  and  this  cause 
came  on  to  be  heard  on  the  complaint  of  plaintiff  unanswered,  the  report 
of  the  attorney  ad  litem  for  said  nonresident  defendant,  and  the  proof 
introduced,  and  the  court  finds  that  an  aflfiidavit  has  been  filed  by  the 
plaintiflf  in  this  cause  that  said  defendant  was  a  nonresident  of  this  State 
at  the  commencement  of  this  suit ;  that  a  warning  order  had  been  made 
by  the  clerk  in  this  case  and  published  in  the  manner  and  for  the 
length  of  time  provided  by  law;  that  X.  B.  Crump,  an  attorney  of  this 
bar,  had  been  duly  appointed  for  the  defendant  for  more  than  sixty  days 
before  the  beginning  of  this  term ;  that  the  cause  of  this  bill  for  divorce 
occurred  in  the  State  of  Arkansas,  and  within  five  years  before  the  be- 
ginning of  this  suit,  and  that  the  plaintiflf  has  been  a  bona  fide  resident 
of  this  State  for  more  than  one  year  prior  to  the  bringing  of  this  suit; 
that  the  plaintiflf  and  defendant  were  legally  married  in  said  State,  and 
that  the  defendant  had  wilfully  abandoned  said  plaintiflf  for  more  than 
one  year  prior  to  the  filing  of  this  complaint  herein.'' 

A  certified  copy  of  the  following  proceedings  had  in  said  cause  was 
read  in  evidence.  Ist.  Affidavit  of  H.  A.  Stuart  that  Sarah  Stuart  is 
a  nonresident  of  the  State  of  Arkansas.     2d.     Order  of  the  clerk  of 
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Boone  County,  Arkansas,  appointing  N.  B.  Crump,  a  practicing  attorney, 
to  represent  the  nonresident  defendant.  3d.  Warning  order  issued  by 
the  clerk  of  said  Boone  County  Circuit  Court  in  said  divorce  case,  as 
follows:  Warning  Order. — H.  A.  Stuart,  plaintiff,  v.  Sarah  Stuart, 
defendant,  Boone  County  Circuit  Court.  '*The  defendant,  Sarah  Stuart, 
is  warned  to  appear  in  this  court  within  thirty  days  and  answer  the 
complaint  of  plaintiff,  H.  A.  Stuart."  4th.  Certificate  of  Publication : 
"I  hereby  certify  that  the  annexed  advertisement  was  inserted  in  the 
'Harrison  Times,'  a  weekly  newspaper,  published  at  Harrison,  Boone 
County,  Arkansas,  for  six  consecutive  weeks,  commencing  on  the  18th 
day  of  April,  1891,  and  ending  on  the  23d  day  of  May,  1891.  J.  K. 
Newman,  Publisher.  Sworn  to  and  subscribed  before  me  this  the  28th 
day  of  July,  1891.  W.  F.  Mitchell,  Clerk."  5th.  Report  of  attorney 
N.  B.  Crump:  Boone  County  Circuit  Court.  H.  A.  Stuart,  plaintiff, 
V.  Sarah  Stuart,  defendant :  '^Now  on  this  day  comes  N.  B.  Crump,  at- 
torney for  the  nonresident  defendant,  and  reports  to  the  court,  after 
inquiry  he  has  been  unable  to  find  defendant's  whereabouts." 

It  was  shown  that  Mrs.  Sarah  Stuart  had  never  lived  in  the  State  of 
Arkansas,  and  that  no  personal  service  was  had  upon  her,  nor  did  she 
have  notice  of  the  divorce  suit.  Were  the  steps  required  by  the  statute 
of  Arkansas,  in  order  to  confer  upon  the  Circuit  Court  of  Boone  County 
power  to  render  the  decree  in  the  proceedings,  taken?  If  so,  jurisdiction 
attached  and  the  decree  was  binding  upon  the  defendant  in  that  case, 
the  appellant  here,  notwithstanding  she  was  at  the  time  a  resident  of 
Texas,  and  no  personal  service  was  had  upon  her  and  she  did  not  enter 
an  appearance  in  the  case. 

Plaintiff  in  the  divorce  suit,  when  he  filed  his  suit,  made  an  affidavit 
that  Sarah  Stuart,  defendant,  was  a  nonresident  of  the  State  of  Arkansas. 
The  statute  of  Arkansas  provides  where  it  appears  by  the  affidavit  of  the 
plaintiff,  filed  in  the  clerk's  office  at  or  before  the  commencement  of  the 
action,  ihat  the  defendant  is  a  nonresident  of  the  State,  the  clerk  shall 
make,  upon  the  complaint,  a  warning  order,  warning  such  defendant  to 
appear  in  the  action  within  thirty  days  from  the  time  of  making  the 
order.  Warning  orders  are  required  to  be  published  weekly  in  a  news- 
paper for  art  least  four  weeks.  A  defendant  against  whom  a  warning 
order  has  been  made  and  published  is  deemed  to  have  been  constructively 
summoned  on  the  thirtieth  day  after  the  making  of  the  order  and  the 
action  may  proceed  accordingly.  The  publication  of  the  warning  order 
is  shown  by  the  affidavit  of  the  editor,  proprietor,  manager  or  chief 
accountant  with  a  copy  of  said  advertisement  annexed,  stating  the  num- 
ber of  times  and  the  date  of  the  papers  in  which  the  same  are  published. 
It  is  further  provided  that  all  writs  and  other  judicial  process  shall  rim 
in  the  name  of  the  State  of  Arkansas. 

It  is  insiwsted  that  the  warning  order  did  not  run  in  the  name  of  "The 
State  of  Arkansas,"  and  did  not  issue  by  virtue  of  an  order  of  the  judge 
of  said  Circuit  Court,  and  the  affidavit  of  publication  of  the  warning 
order  did  not  state  the  number  of  times  it  was  published,  nor  the  dates 
of  the  papers  in  which  it  was  published,  and  said  affidavit  did  not  state 
that  the  party  making  said  affidavit  was  the  editor,  manager,  proprietor, 
or  chief  accountant  of  said  newspaper,  and  for  this  reason  the  court  did 
Vol.  XLTI.  Civil— 31. 
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not  have  jurisdiction  to  render  the  divorce  decree.  It  is  clear  that  the 
clerk  under  the  statute  of  Arkansas  was  authorized  to  make  the  warn- 
ing order  and  that  it  was  not  necessary  that  the  same  should  be  made 
by  the  court.  There  was  no  statute  of  Arkansas  introduced  in  evidence 
requiring  a  warning  order  to  run  in  the  name  of  the  State.  It  is 
argued  that  the  warning  order  is  "a  writ  or  judicial  process'*  and  that 
the  statute  requires  all  writs  and  other  judicial  process  to  run  in  the 
name  of  the  State.  No  decision  of  that  State  has  been  cited  holding 
such  order  to  be  a  writ  or  judicial  process.  In  the  absence  of  authori^ 
we  are  of  the  opinion  that  such  warning  order  is  not  a  writ  or  judicial 
process  within  the  meaning  of  the  statute  of  that  State,  but  simply  an 
order  endorsed  on  the  complaint  directing  how  service  on  the  defendant 
shall  be  made.  The  affidavit  attached  to  the  publication  was  made  by 
the  publisher  of  the  newspaper,  and  does  not  state  the  number  of  times 
and  the  date  of  the  papers  in  which  it  was  published.  The  affidavit 
states  that  the  order  was  published  in  a  weekly  newspaper  for  six  con- 
secutive weeks,  commencing  the  18th  day  of  April,  1891,  and  ending 
the  23d  day  of  May,  1891.  The  only  construction  to  be  placed  on  this 
language  is  that  it  was  published  six  times  in  a  weekly  newspaper  for 
six  consecutive  weeks,  between  the  dates  mentioned.  It  being  a  weekly 
newspaper  would  necessarily  imply  that  it  was  published  once  each  week 
on  the  dates  of  the  publication  of  such  paper.  The  fact  that  the  party 
making  the  affidavit  signs  himself  publisher  instead  of  editor,  proprietor 
or  manager  does  not,  we  think,  make  the  return  defective.  If  the  word 
publisher,  as  used  in  the  affidavit,  was  used  in  the  sense  of  proprietor 
or  manager,  then  an  affidavit  made  by  a  publisher  of  a  newspaper  meets 
the  requirements  of  the  statute.  The  definition  of  that  word  is  so  nearly 
synonomous  to  that  of  the  words  proprietor  and  manager  that  when 
used  in  the  sense  oi  a  publisher  of  a  newspaper  it  means  the  same  as 
manager  or  proprietor  and  is  sufficient. 

Again,  the  decree  in  the  divorce  proceedings  recites  all  the  material 
steps  necessary  to  be  taken  under  ihe  Arkansas  statute  to  cite  a  non- 
resident of  that  State  by  publication.  The  decree  shows  that  the  court 
in  effect  passed  upon  these  facts  and  found  that  service  had  been  made 
in  accordance  with  the  statute.  Under  the  statute  and  decisions  of  that 
State  such  recitations  in  the  judgment  are  evidence  of  the  facts  recited. 
(Sec.  2191  of  Stats.;  Borden  v.  State,  11  Ark.,  619;  Boyd  v.  Boane,  49 
Ark.,  409.)  The  recitals  in  the  judgment  are  evidence  of  the  facts 
recited  and  in  a  collateral  attack  upon  the  judgment,  such  as  is  here 
made,  are  conclusive  as  to  the  matters  here  claimed  to  show  want  of 
service.  (Henry  v.  Allen,  82  Texas,  38;  Clay  v.  Clav,  13  Texas,  196; 
Pennoyer  v.  Neff,  95  U.  S.,  714;  Hardy  v.  Hardy,  84  Texas,  562;  Mil- 
burn  V.  Smith,  11  Texas  Civ.  App.,  683.) 

We  conclude  that  the  Circuit  Court  of  Boone  County  had  the  power 
to  render  the  decree  of  divorce  and  it  being  shown  that  the  land  sued 
for  was  the  separate  property  of  H.  A.  Stuart  and  not  the  homestead 
of  H.  A.  Stuart  and  Sarah  Stuart,  at  the  time  such  decree  was  pro- 
nounced, the  court  did  not  err  in  instructing  a  verdict  for  plaintift 
below,  appellees  here.    The  judgment  is  affirmed. 

Affirmed, 
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Theo.  Keller  v.  R.  Faickney  bt  al. 

Decided   April   3,    1906. 

1. — ^Bmnkmptoy — ^Asiignment  of  Claim — ^Evldeiice. 

For  the  purpose  of  showing  title  to  an  account  against  a  bankrupt,  the 
defendant  introduced  in  evidence  a  letter  from  C,  signed  as  trustee  in  bank- 
ruptcy of  the  estate  of  the  bankrupt,  reciting  the  sale  of  the  account  to  de- 
fendant and  authorizing  the  payment  of  the  same  to  him.  This  letter  was 
objected  to  by  the  plaintiff,  first,  because  it  was  not  the  best  evidence  of  the 
sale,  and,  secondly,  because  it  was  not  shown  by  any  evidence  that  G.  had 
ever  been  appointed  trustee.  Held,  the  letter  should  have  been  excluded  on 
both  grounds. 


— PrefeT€]io6. 

A  transfer  l^  a  debtor  to  one  of  his  creditors  within  four  months  of 
bankruptcy  of  an  accoimt  in  part  payment  of  the  debt  due  said  creditor,  is 
such  a  preference  as  is  forbidden  by  the  bankrupt  act. 

S. — Same — Chose  in  Action — Sale  by  Tnutee— Kights  of  Purchaser. 

A  trustee  in  bankruptcy  may  sell  the  choses  in  action  belonging  to  a 
bankrupt's  estate,  though  the  title  to  same  be  in  dispute,  and  the  purchaser 
would  have  the  right  to  contest  with  the  claimant  the  right  to  the  same. 

4.— Same— Collateral  Attack. 

The  regularity  of  a  sale  by  a  trustee  in  bankruptcy  can  not  be  collaterally 
attacked,  and  any  question  concerning  the  same  can  be  raised  only  in  the  court 
in  which  the  proceedings  are  pending. 

Appeal  from  the  County  Court  of  Brazoria  County.  Tried  below 
before  Hon.  A.  E.  Masterson. 

Munson  &  Munson,  for  appellant. — The  court  erred  in  admitting  in 
evidence  the  letter  from  Chermack,  trustee,  to  the  county  clerk  of 
Brazoria  County.  Stanley  v.  Southerland,  54  Ind.,  339;  Halliday  v. 
Lambright,  68  S.  W.  Bep.,  712 ;  Stevens  v.  'Eq.  Mfg.  Co.,  67  S. 
W.  Bep.,  1041 ;  Pennybacker  v.  Hazlewood,  61  S.  W.  Bep.,  153. 

In  a  contest  for  title  and  possession  of  personal  property,  sold  by  the 
owner  of  same  before  the  institution  of  bankruptcy  proceedings  by  or 
against  said  owners,  where  such  sale  is  made  to  a  bona  fide  creditor  of 
such  owner,  and  such  property  is  occupied  by  such  creditor,  he  allowing 
the  full  value  of  such  property  as  a  credit  in  part  payment  of  a  just 
and  subsisting  liability  in  his  favor  against  such  owner,  where  such 
contest  is  between  such  purchasing  creditor  and  one  claiming  to  have 
subsequently  purchased  such  property  from  a  trustee  in  bankruptcy  of 
the  estate  of  such  owner,  it  is  immaterial  that  such  purchasing  creditor 
may  have  known  of  the  insolvency  of  such  owner  and  of  his  intention 
to  go  into  bankruptcy,  when  such  creditor  or  purchaser  received  such 
property  and  such  knowledge  will  not  affect  or  defeat  such  creditor  who 
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purchases  title  to  such  property.  Eason  v.  Garrison  &  Kelly,  82  S.  W. 
Rep.,  800;  Hall  v.  Keating  Implement  &  Machine  Co.,  77  S.  W.  Eep., 
1054;  White  v.  Million,  76  S.  W.  Rep.,  733;  McParlan  Carriage  Co.  ▼. 
Wells,  74  S.  W.  Rep.,  878. 

Where  a  creditor  purchaser  secures  from  his  debtor  a  transfer  of  an 
account,  belonging  to  said  debtor,  and  applies  said  account  in  settlement 
of  such  indebtedness  in  favor  of  such  creditor  against  said  debtor,  giving 
such  debtor  credit  for  the  full  value  of  said  account  in  extinguishment 
of  bona  fide  and  subsisting  indebtedness  against  said  debtor,  and  such 
securement  of  such  account  is  before  the  commencement  of  bankruptcy 
proceedings  against  or  by  said  debtor,  a  trustee  thereafter  appointed  of 
the  bankrupt  estate  of  said  debtor,  acquires  no  right  or  authority  to 
avoid  or  set  aside  such  prior  transfer  of  such  account  to  such  creditor. 
Hall  V.  Keating  I.  &  M.  Co.,  77  S.  W.  Rep.,  1054;  Eason  v.  Garrison 
&  Kelly,  82  S.  W.  Rep.,  800;  McFarlan  Carriage  Co.  v.  Wells,  74  S.  W. 
Rep.,  878. 

Marsene  Johnson  and  Aubrey  Fuller,  for  appellee  Carleton. — ^The 
letter  from  the  trustee  in  bankruptcy  to  the  county  clerk  of  Brazoria 
County  was  admissible  in  evidence.  Chism  v.  Citizens*  Bank,  77  Miss., 
599;  Chism  v.  Friar's  Point  Bank,  27  So.  Rep.,  610;  Landis  v.  Mo- 
Donald,  88  Mo.  App.,  335 ;  Norcross  v.  Nathan,  99  Fed.  Rep.,  414. 

GILL,  Chief  Justice. — J.  E.  Branch,  who  had  an  account  against 
the  county  of  Brazoria  for  $128.18,  assigned  same  to  Theo.  Keller  as  a 
credit  on  a  claim  which  Keller  held  against  Branch.  Keller  presented 
the  claim  to  the  county,  it  was  duly  allowed,  and  warrant  was  issued  by 
the  county  clerk  in  payment  of  same  payable  on  its  face  to  J.  E.  Brandi 
or  bearer.  Before  its  delivery  to  KeUer,  L.  B.  Carleton  set  up  a  claim  to 
it,  whereupon  Faickney,  who  was  the  county  clerk,  refused  to  deliver 
it  to  either  until  its  ownership  had  been  adjudicated.  Keller  brought 
this  suit  to  recover  the  warrant.  Faickney  answered  setting  up  his 
willingness  to  deliver  it  to  the  true  owner,  but  alleging  that  Carleton 
also  claimed  it,  and  prayed  that  Carleton  be  made  a  party  and  the  owner- 
ship of  the  warrant  be  determined.  This  was  done,  and  Carleton 
answered  setting  up  ownership  of  the  account  upon  which  the  warrant 
was  based  on  the  ground  that  Branch  had  been  adjudged  a  bankrupt; 
that  the  account  was  one  of  the  assets  and  that  he  had  become  its 
purchaser  at  a  sale  of  the  accounts  by  the  trustee  in  bankruptcy  and 
same  was  duly  transferred  to  him  by  the  trustee. 

In  the  Justice  Court  a  trial  resulted  in  favor  of  Keller.  On  the  appeal 
of  Carleton  the  judgment  of  the  County  Court  was  in^  his  favor,  and 
Keller  has  appealed  to  this  court. 

The  facts  are  as  follows:  Branch  filed  his  voluntary  petition  in 
bankruptcy  on  October  19,  1903,  and  listed  as  a  part  of  his  assets  **open 
accounts  valued  at  $500.'*  Thereafter  Carleton  claims  to  have  bought 
from  one  J.  S.  Chermack  as  trustee  all  the  open  accounts  of  the  bank- 
rupt, and  the  book  by  which  they  were  evidenced  was  delivered  to  him. 

Keller  showed  the  transfer  of  the  account  to  him  on  October  19,  1003, 
and  in  the  absence  of  evidence  establishing  Carleton's  claim  was  entitled 
to  the  warrant. 
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Carleton  offered  in  evidence  a  letter  from  Chermaek  signed  as  trustee 
in  bankruptcy  of  the  estate  of  J.  E.  Branch  reciting  the  sale  of  the 
account  to  Carleton  and  authorizing  the  county  clerk  to  deliver  the 
warrant  to  Carleton.  To  this  Keller  objected  on  the  grounds  that  it 
was  not  the  best  evidence  of  the  sale,  and  further,  because  it  was  not 
shown  by  any  evidence  that  Chermaek  had  ever  been  appointed  trustee. 
We  think  both  the  objections  are  good.  The  letter  to  the  clerk  was  not 
the  best  evidence  of  the  sale  for  reasons  which  are  obvious.  It  was  not 
given  at  the  date  of  the  sale  but  was  a  subsequent  direction  from  Cher- 
mack  to  the  county  clerk.  This,  however,  would  be  immaterial  as  the 
actual  fact  of  the  sale  appeared  otherwise.  The  fatal  objection  is  that 
it  nowhere  appears  in  the  record  that  Branch  was  ever  adjudged  a  bank- 
rupt, or  that  Chermaek  was  ever  appointed  trustee.  These  things  it 
devolved  upon  Carleton  to  show,  for  through  the  alleged  trustee  he 
deraigned  his  right  to  the  account.  For  the  error  indicated  the  judg- 
ment must  be  reversed  and  the  cause  remanded. 

In  view  of  another  trial  it  is  proper  to  pass  on  other  assignments. 
The  point  is  made  by  appellant  that  conceding  the  pendency  of  the 
bankruptcy  proceedings  and  that  the  account  was  transferred  to  Keller 
as  a  credit  on  a  pre-existing  debt,  it  is  nevertheless  a  lawful  transaction 
and  can  not  be  undone  on  the  ground  that  it  constituted  a  preference 
in  favor  of  Keller.  We  think  the  undisputed  facts  show  that  it  was  such 
a  preference  as  the  law  forbids,  and  that  if  Carleton  is  shown  to  have 
acquired  the  claim  from  the  duly  appointed  trustee  in  bankruptcy  he  is 
entitled  to  the  warrant. 

In  contending  otherwise  counsel  for  appellant  has  misapprehended 
the  authorities  upon  which  he  relies.  In  Eason  v.  Kelly,  82  S.  W.  Bep., 
800,  it  was  held  that  a  debtor  might  in  good  faith  and  for  fair  value 
turn  over  property  in  discharge  of  a  lien  theretofore  fairly  created,  and 
that  the  transaction  could  not  be  undone  in  favor  of  general  creditors 
merely  on  the  ground  that  the  lien  was  not  recorded  though  the  transfer 
was  made  within  four  months  of  the  bankruptcy.  In  that  case  the  lien 
though  unrecorded  would  have  been  enforceable  in  the  bankruptcy  pro- 
ceedings as  against  general  creditors,  hence  the  transaction  by  which  it 
was  discharged  was  in  no  sense  a  preference.  It  was  not  intimated  in 
that  opinion  that  a  payment  constituting  a  preference  would  be  valid, 
if  made  within  the  prohibited  time,  however  honest  and  innocent  the 
parties  to  the  transaction  might  be. 

To  the  same  effect  is  Hall  v.  Keating  Implement  Co.,  77  S.  W.  Rep., 
1054.  The  other  cases  cited  do  not  bear  upon  the  question.  Counsel 
must  remember  that  Keller  was  not  a  "purchaser  for  value,''  and  that 
the  inevitable  effect  of  the  transfer  of  the  account  was  to  prefer  Keller 
to  that  extent,  and  enable  him  proportionately  with  :the  otiier  creditors 
to  share  in  the  remainder  of  the  bankrupt's  effects  as  to  the  balance  due 
on  his  claim. 

The  point  is  also  made  that  the  transfer  to  Keller  was  voidable  at 
most,  and  that  the  trustee  had  therefore  no  right  to  sell  it  until  he  had 
first  in  a  proper  proceeding  set  aside  the  preferential  assignment  of 
the  account  and  recovered  possession.  While  it  is  doubtless  tri^^  that 
such  an  assignment  is  voidable  and  not  void,  it  is  also  true  that  no  pro- 
ceeding instituted  by  the  trustee  short  of  one  for  the  collection  of  the 
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disputed  account  would  be  eflfective;  from  which  it  follows  that  the 
application  of  the  rule  invoked  to  choses  in  action  of  this  nature  would 
practically  forbid  the  sale  by  the  trustee  of  any  account  the  title  to  which 
was  in  dispute^  and  this  notwithstanding  the  account  had  passed  to  the 
trustee  by  the  terms  of  the  bankruptcy  act,  and  that  it  might  be  nec- 
essary to  sell  the  accounts  of  the  bankrupt  rather  than  undertake  their 
collection.  We  think  the  trustee  might  properly  sell  such  an  account 
and  that  the  right  to  contest  for  it  with  the  previous  assignee  would 
pass  to  the  purchaser  at  the  trustee^s  sale. 

The  other  point  which  we  are  called  upon  to  notice  may  not  arise 
upon  another  trial  as  the  records  of  the  bankruptcy  proceedings  may 
show  a  distinct  order  to  sell.  While  the  law  seems  to  contemplate  that 
the  trustee  should  procure  an  order  to  sell  the  property  of  the  bankrupt, 
and  it  is  doubtless  the  universal  practice  to  do  so,  we  think  the  r^:n- 
larity  of  a  trustee^s  sale  can  not  be  collaterally  attacked  and  that  such 
questions  can  be  raised  only  in  the  court  in  which  the  proceedings  are 
pending. 

The  judgment  of  the  trial  court  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Houston  &  Texas  Central  Railroad  Company  v.  H.  6.  Csaio. 

Decided  April  4,   1906. 

1. — Charge— Meatnre  of  Damagei — Omlstlon — ^Waiver. 

The  omission  of  an  instruction  as  to  the  measure  of  damages  will  not  be 
considered  ground  for  reversal  where  the  parties  agreed  that  the  court  need 
not  charge  the  jury  except  as  requested. 

8. — ^Eyidence — ^Eecords. 

Evidence  of  contents  of  record  (of  movement  and  transfer  of  railway 
cars)  can,  it  seems,  be  given  by  one  who  neither  made  the  record  nor  knows 
personally  the  facts  recorded,  in  connection  with  testimony  of  another  that  he 
knew  them  and  made  it. 

3. — ^Evidence — ^Admission — ^Withdrawal. 

Error,  if  any,  in  admission  of  testimony,  held  cured  by  subBequcnt  in- 
structions withdrawing  and  instructing  the  jury  to  disregard  it. 

4. — Charge— Issnei — ^Eeference  to  Pleadings. 

A  charge  to  find  for  plaintiff  if  defendant  was  found  from  the  evidence 
guilty  of  negligence  as  alleged  in  the  petition,  was  not  erroneous  in  permitting 
them  to  find  negligence  in  respect  to  matters  alleged  of  which  there  was  no 
proof. 

5. — ^Ezogtaive  Damages — ^Eemittitnr — Costs. 

A  remittitur,  by  appellee,  of  a  part  of  the  damages  recovered,  admits  excess, 
and  affirmance  of  the  judgment  so  reduced  carries  costs  of  appeal  against  ap- 
pellee. 

Error  from  the  County  Court  of  Williamson  County.    Tried  below 
before  Hon.  Chas.  A.  Wilcox. 

8.  R,  Fisher  and  J.  H.  Tallichet  (Baker,  Botts,  Parker  &  Garwood,  of 
counsel),  for  plaintiff  in  error. — ^The  giving  a  charge  which  merely 
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authorizes  the  jury  to  adopt  such  measure  of  damages  as  they  see  fit, 
is  more  than  a  mere  omission,  but  is  positive  error.  Houston  &  T.  C. 
R.  R.  Co.  V.  Buchanan,  84  S.  W.  Rep.,  1073;  International  &  G.  N.  R.  R. 
Co.  V.  McVey,  87  S.  W.  Rep.,  328. 

Nunn  &  Ward  and  Cooper  Sanmm,  for  defendant  in  error. 

EIDSON,  Associate  Justice. — This  is  an  action  by  defendant  in 
error  against  plaintiff  in  error  for  damages.  Plaintiff  in  error's  first 
assignment  of  error  complains  of  the  special  charge  given  to  the  Jury 
by  the  court  below  at  the  request  of  the  plaintiff,  upon  the  ground  that 
same  does  not  instruct  the  jury  as  to  the  measure  of  damages  in  this 
case.  It  appears  from  the  record  that  the  parties  to  this  suit  in  writing 
waived  the  giving  by  the  court  of  a  charge  to  the  jury,  but  each  party 
reserved  the  right  to  ask  special  instructions,  and  reserved  all  right  of 
exception  and  objection  to  the  giving  and  refusal  of  such  charges,  and 
to  the  matter  of  such  charges  as  may  be  given  at  the  instance  of  the 
opposite  party.  There  is  no  positive  error  in  the  charge  of  which  com- 
plaint is  made.  The  court  did  not  undertake  in  this  special  charge  to 
instruct  the  jury  as  to  the  proper  measure  of  damages,  and  if  plaintiff 
in  error  desired  a  proper  cnarge  given  on  that  subject  it  should  have 
requested  same. 

We  are  inclined  to  the  view  that  the  testimony  of  the  witness  Sedg- 
wick, in  connection  with  that  of  A.  G.  H.  White,  to  the  effect  that  he  made 
the  record  that  Sedgwick  testified  about,  and  that  it  was  correct,  was 
admissible.  However,  if  its  admission  was  error,  such  error  was  rendered 
harmless  by  the  instruction  of  the  court  to  the  jury  not  to  consider  same; 
and  the  use  of  the  word  "evidence''  by  the  court  in  said  instruction,  in- 
stead of  "testimony,**  was  not  misleading. 

There  was  no  error  in  the  special  instruction  complained  of  in  the 
fourth  assignment  of  error.  It  was  not  susceptible  of  the  construction 
that  the  jury  were  required  to  consider  any  allegations  of  negligence 
embraced  in  the  petition  which  were  not  supported  by  evidence. 

The  defendant  in  error  in  his  brief  states  that  he  remitted  $3  of  the 
amount  of  the  judgment  in  his  favor  in  the  court  below,  and  offers  to 
remit  an  additional  amount  of  $15  in  this  court.  We  do  not  find  in  the 
record  an  entry  of  such  remittitur  in  the  court  below;  but  we  construe 
the  statement  in  defendant  in  error's  brief  as  being  an  intention  to 
remit  $18  of  the  amount  of  the  judgment  recovered  in  the  court  below. 
With  the  amount  of  this  remittitur  deducted  from  the  judgment  of  the 
court  below,  we  are  of  the  opinion  that  the  verdict  and  judgment  are 
supported  by  the  evidence;  and  the  judgment  of  the  court  below,  less 
the  sum  of  $18,  remitted  as  above  stated,  will  be  affirmed ;  but  the  costs 
of  this  court  will  be  taxed  against  the  defendant  in  error,  as  by  his 
remittitur  he  concedes  error  in  the  judgment  of  the  court  below  to  the 
amount  of  such  remittitur. 

Affirmed. 
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W.  A.  Messer  v.  D.  R.  Walton. 

Decided  April  4,   1906. 

1. — Trespass — Cuttins:  Timber — ^Measure  of  Damages. 

The  measure  of  damages  against  a  trespasser  cutting  timber  from  another's 
land  and  converting  it  into  posts,  where  the  trespass  is  not  intentional,  but 
through  a  mistake  as  to  boundaries,  is  not  the  market  value  of  the  timber 
after  it  was  so  cut  and  converted  into  posts,  but  its  value  before  being  con- 
verted into  such  form. 

2. — Trespass — ^Eeceivlng  Benefit. 

Where  defendant's  contractor  cut  timber  on  the  land  of  another  through 
mistake,  and  not  through  the  direction  or  negligence  of  defendant,  the  latter 
would  not  be  liable  therefor  unless  he  received  or  appropriated  the  timber  cut. 

3. — Charge — ^Ignoring  or  Assuming  Facts. 

A  charge  should  not  ignore  a  theory  supported  by  the  evidence  nor  as^ 
sume  as  fact  a  theory  contradicted  or  left  in  doubt  by  the  evidence. 

Appeal  from  the  Counfy  Court  of  Bell  County.  Tried  below  before 
Hon.  W.  R.  Butler. 

McMahon  &  Curtis  and  W,  D,  Jennings,  for  appellant. — Defendant 
was  responsible  in  damages  for  the  value  of  the  timber  in  its  converted 
condition.  Missouri,  K.  &  T.  Ry.  Co.  v.  Starr,  22  Texas  Civ.  App., 
356 ;  Brown  v.  Pope,  65  S.  W.  Rep.,  42. 

Third  assignment  of  error:  The  court  erred  in  charging  the  jury 
as  follows.  "If  you  believe  from  the  evidence  that  one  C.  W.  Howe  cut 
some  wood  and  posts  on  plaintiff's  land,  you  will  consider  the  same  in 
estimating  damages  done  plaintiff,  if  you  believe  he  acted  for  and  under 
the  direction  of  defendant,  such  damages  to  be  arrived  at  under  the  rules 
above  set  out.  But  if  you  believe  said  Howe  did  cut  said  wood  and  posts 
on  plaintiff's  land  by  mistake,  and  through  no  negligence  or  fault  of 
defendant,  and  that  defendant  did  not  thereafter  receive  said  posts  or 
wood,  nor  derive  any  benefit  therefrom,  and  did  not  afterwards  ratify 
and  approve  of  said  Howe's  acts  in  cutting  same,  then  in  such  event,  you 
can  not  consider  such  wood  and  posts  cut  bv  said  Howe."  Rev.  Stats., 
art.  1317;  Texas  &  P.  Ry.  Co.  v.  Murphy,  46  Texas,  366;  Galveston,  H. 
&  S.  A.  Ry.  Co.  V.  English,  59  S.  W.  Rep.,  626. 

The  court  should  have  given  the  special  charge  requested  bv  plaintiff. 
St.  Louis  S.  W.  Ry.  Co.  v.  Hall,  12  Texas  Ct.  Rep.,  381 ;  Missouri,  K. 
(&  T.  Ry.  Co.  V.  Renfro,  11  Texas  Ct.  Rep.,  314 ;  Missouri,  K.  &  T.  Ry. 
(*o.  V.  McGlamory,  89  Texas,  639;  Earle  v.  Thomas,  14  Texas,  583; 
(lilkey  v.  Peeler,  22  Texas,  664. 

Pendleton,  Ferguson  &  Durrett,  for  appellee. — Plaintiff  was  not  en- 
titled to  recover  the  market  value  of  the  timber  in  its  manufactured 
state.  Texas  &  N.  0.  Ry.  Co.  v.  Jones,  77  S.  W.  Rep.,  955;  28  Am.  & 
Eng.  Ency.  of  Law,  543-545. 

PISHJIR,  Chiep  Justice. — This  is  a  suit  by  the  appellant  against 
the  appellee  to  recover  damages  arising  from  trespass  upon  the  appel- 
lant's land.    The  specific  ground?  of  damages  are  based  upon  the  value 
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of  cedar  posts  and  wood  alleged  to  have  been  taken  and  converted  by 
appellee. 

The  only  question  in  the  case  is  as  to  whether  the  trial  court  properly 
submitted  the  correct  measure  of  damages,  and  whether  or  not  the  jury 
awarded  the  amount  the  appellant  was  entitled  to  recover.  It  is  con- 
tended by  appellant  that  he  was  entitled  to  recover  the  market  value  of 
the  cedar  timber  converted  into  posts  and  wood.  In  opposition  it  is 
urged  by  appellee  that,  as  the  trespass  was  unintentional,  and  the  timber 
was  cut  and  removed  under  the  mistaken  belief  by  appellee  that  it  was 
on  his  land,  he  would  only  be  liable  for  the  value  of  the  timber  at  the 
time  it  was  cut. 

The  evidence  in  the  record  shows  that  the  appellant  and  appellee 
were  owners  of  adjoining  tracts  upon  which  was  situated  cedar  brakes; 
and  there  is  also  evidence  to  the  effect  that  the  employes  of  appellee, 
who  were  engaged  in  the  work  of  cutting  the  timber,  by  mistake  crossed 
the  dividing  line  between  the  two  tracts  and  cut  timber  upon  the  ap- 
pellant's land,  under  the  belief  that  they  were  cutting  on  the  land  of 
appellee.  There  is  possibly  some  evidence  in  opposition  to  this  view; 
but  however  this  may  be,  the  trial  court  submitted  both  issues  to  the 
jury.  The  court,  in  effect,  instructed  the  jury  that  if  the  parties  were 
guilty  of  negligence  in  going  upon  the  appellant's  land,  or  if  the  trespass 
was  intentional,  then  the  appellant  would  be  entitled  to  recover  the  value 
of  the  timber  in  its  converted  condition.  They  were  also  instructed 
that  if  the  trespass  was  the  result  if  inadvertence  or  mistake,  then  the 
measure  of  damages  would  be  the  mere  value  of  the  timber  at  the  time 
it  was  cut.  This  last  instruction  finds  support  in  the  case  of  Texas  & 
N.  0.  Ry.  Co.  V.  Jones,  77  S.  W.  Rep.,  955,  in  which  the  cases  of  Missouri, 
K.  &  T.  Ry.  Co.  V.  Starr,  22  Texas  Civ.  App.,  356,  and  Brown  v.  Pope, 
65  S.  W.  Rep.,  42,  are  distinguished.  The  two  last  cases  were  properly 
decided  on  the  facts,  and  we  do  not  regard  that  they  are  overruled  by  the 
first  case  cited,  or  that  there  is  any  conflict  between  the  cases.  As  a 
further  case  bearing  upon  this  subject,  we  refer  to  Hooper  v.  Smith, 
53  S.  W.  Rep.,  65. 

What  wc  have  said  disposes  of  the  first  and  second  assignments  of 
error.  The  charge  complained  of  in  the  third  assignment  of  error  was 
properly  given ;  and  what  we  have  said  also  disposes  of  the  fourth  assign- 
ment of  error. 

The  charge  requested  by  the  appellant,  which  the  court  refused,  and 
which  is  set  out  in  the  fifth  assignment  of  error  is  as  follows :  *^You 
are  further  charged  that  it  is  not  necessary  to  make  defendant  liable  for 
a  tort  that  the  wood  and  timber  should  have  been  removed,  but  if 'you 
believe  that  there  were  206  posts  cut  on  plaintiff's  land  and  left  thereon 
under  a  contract  or  agreement  between  defendant  and  one  C.  W.  Howe, 
and  if  the  said  Howe  cut  said  206  posts  and  12  cords  of  wood  by  direction 
of  defendant  upon  plaintiff's  land  and  cut  said  posts,  that  the  defendant 
was  negligent  in  failing  to  inform  paid  Howe  of  the  boundary  line,  then 
the  defendant  would  be  liable,  notwithstanding  the  ignorance  or  mistake 
of  said  Howe  in  crossing  the  boundary  line  and  cutting  the  timber,  and 
you  should  find  for  plaintiff  the  reasonable  market  value  of  said  posts." 

There  is  some  evidence  in  tho  record  tending  to  phow  that  Howe 
was  not  the  a^ent  or  the  servant  of  the  appellee  at  the  time  he  cut 
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some  of  the  posts  and  wood  in  controversy.  It  seems  that  he  was  given 
permission  by  the  appellee  to  go  upon  the  ground  and  cut  posts  and 
wood,  for  which  he  was  to  account  to  the  appellee.  The  charge,  to  some 
extent,  ignores  this  phase  of  the  evidence ;  but  the  most  serious  objection 
to  the  charge  is  that  it  assumes  that  if  the  appellee  negligently  failed  to 
inform  Howe  of  the  boundary  line,  then  he  would  be  liable,  notwith- 
standing the  ignorance  or  mistake  of  Howe  in  crossing  the  boundary  line. 
Howe  testified  that  he  cut  some  of  the  wood  on  Messer^s  land  while  he 
was  working  for  Walton,  and  that  he  got  some  wood  from  Walton  on  the 
east  side  of  the  line.  "Postun  showed  me  and  said  it  was  the  dividing 
line  between  Walton  and  Messer.  The  line  was  marked  on  trees  and 
Tocks.**  Then  he  goes  on  and  testifies  as  to  the  quantity  of  wood  that  he 
cut.  If  the  defendant  failed  to  inform  Howe  as  to  the  whereabouts  of 
the  dividing  line,  such  failure  would  not  be  actionable  negligence,  pro- 
vided Howe  knew  of  the  existence  of  the  line  from  other  sources.  There 
is  no  evidence  whatever  in  the  record  tending  to  contradict  the  testimony 
of  Howe  that  he  was  informed  as  to  the  whereabouts  of  the  dividing 
line.  If  he  possessed  such  information,  and  knew  of  the  location  of  the 
line,  it  would  not  be  necessary  for  the  appellee  to  give  him  further 
information  upon  that  subject.    The  charge  ignores  this  evidence. 

The  requested  charge  uses  the  expression  that  "if  said  Howe  cut  said 
206  posts  and  12  cords  of  wood  by  direction  of  defendant  upon  plaintiff's 
land,  etc.*'  That  expression  was  calculated  to  convey  to  the  jury  the 
idea  that  the  defendant  directed  Howe  to  cut  the  timber  upon  plaintiff's 
land.  There  is  no  evidence  warranting  that  asumption.  The  defendant 
gave  Howe  permission  to  go  upon  his  land  and  cut  timber,  but  he  did  not 
direct  Howe  to  cut  timber  upon  plaintiff's  land.  Assuming  this  to  be 
a  fact,  or  either  submitting  it  as  a  question  to  be  passed  upon,  is  not 
justified  by  the  evidence  in  the  record. 

We  find  no  error  in  the  record,  and  the  judgment  is  aflSrmed. 

Affirmed. 


Gulp,  Colorado  &  Santa  Fe  Railway  Company  v.  Ike  Funk. 

Decided   April   4,    1906. 

1. — Cattle  Shipment — Damage! — Oral  Agreement — Time  of  Delivery. 

A  carrier  is  liable  for  damages  from  fall  in  the  cattle  market,  where  it 
failed  to  comply  with  an  oral  undertaking  to  deliver  in  time  for  the  market 
of  a  specific  day,  and  the  shipper  did  not  know  that  he  would  be  required  to 
sign  a  written  agreement  that  the  contract  was  for  transportation  by  no  par- 
ticular train  or  day,  nor  that  the  contract  he  afterwards  signed  so  provided. 

2. — ^Witnesi — ^Personal  Knowledge — ^Presumption. 

A  witness  testifying  as  to  the  schedule  time  of  trains  <m  a  railway  is  pre- 
sumed to  speak  from  personal  knowledge,  in  the  absence  of  evidence  that  his 
statement  was  based  on  hearsay. 

3.— Jnstioe  Court— Pleadings. 

Where  the  record  does  not  show  the  contrary,  oral  pleadings  will  be  pre- 
sumed to  have  been  made  authorizing  evidence  which  was  admitted,  in  a  case 
originating  in  Justice  Court. 
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4.— Written  Contraet— Yaryliig  by  Parol. 

Recovery  on  an  oral  contract  to  deliiwr  a  shipment  of  cattle  in  a  named 
time,  is  not  precluded  by  a  subsequent  written  contract  not  so  agreeing,  where 
the  shipper  did  not  know  that  he  signed  or  would  be  required  to  sign  such 
contract. 

Appeal  from  the  County  Court  of  Tom  Green  County.  Tried  below 
before  Hon.  Milton  Mays. 

J.  W.  Terry  and  A.  H.  Culwell,  for  appellant. 

EIDSON,  Associate  Justice. — ^This  suit  was  originally  brought  in 
the  Justice's  Court  by  appellee^  and  from  a  judgment  rendered  therein 
an  appeal  was  taken  to  the  County  Court,  in  which  court  verdict  and 
judgment  was  rendered  and  enterea  in  favor  of  the  appellee  for  the  sum 
of  $100. 

The  suit  was  for  damages  growing  out  of  the  shipment  of  a  car  of 
cattle  from  San  Angelo  to  Fort  Worth.  Appellant's  contention  under 
its  first  assignment  of  error  is  that  the  verdict  of  the  jury  is  contrary 
to  the  evidence  in  that  the  same  conclusively  shows  that  the  shipment 
of  cattle  was  made  under  a  written  contract,  whereby  appellant  only 
undertook  to  deliver  the  cattle  at  destination  within  a  reaspnable  time, 
and  that  it  complied  with  such  contract.  While  the  evidence  shows  that 
appellee,  at  the  time  the  cattle  were  loaded  and  shipped,  signed  a  con- 
tract which  provided  that  appellant  only  undertook  to  deliver  the  cattle 
at  their  destination  within  a  reasonable  time,  there  is  imcontroverted 
testimony  in  the  record  to  the  effect  that  the  shipment  was  made  under 
a  prior  verbal  contract,  whereby  appellant,  through  its  agent,  agreed  to 
furnish  cars  for  appellee's  catue  at  a  certain  time,  and  to  deliver  said 
cattle  at  their  destination  in  time  for  a  particular  market;  and  there  is 
testimony  tending  to  show  that  the  terms  of  said  verbal  contract  were 
not  complied  with,  and  there  is  no  testimony  in  the  record  tending  to 
show  that  at  the  time  appellee  made  the  verbal  contract  he  knew  that  he 
would  be  required  to  sign  the  written  contract,  nor  does  it  appear  from 
the  testimony  that  he  knew  the  contents  of  the  written  contract.  Hence 
we  overrule  this  assignment.  (Gulf,  C.  &  S.  P.  Ry.  Co.  v.  Hume,  87 
Texas,  219;  San  Antonio  &  A.  P.  Ry.  Co.  v.  Williams,  57  S.  W.  Rep., 
883.) 

Appellant's  second  assignment  of  error  is  not  well  taken.  The  testi- 
mony tends  to  show  that  appellant's  failure  to  comply  with  its  contract 
caused  the  cattle  to  be  delayed  in  course  of  shipment  from  12  to  16 
hours,  and  on  that  account  they  suffered  a  shrinkage  and  loss  in  weight 
of  from  30  to  50  pounds  each,  and  that  if  it  had  not  been  for  this  delay 
they  could  have  been  placed  on  the  market  a  day  earlier  when  the  market 
for  such  cattle  was  from  15  to  25  cents  per  hundred  higher  than  on  the 
day  they  were  sold.  There  were  62  head  of  the  cattle,  and  the  damages 
on  accoimt  of  shrinkage  and  loss  in  weight  and  fall  in  the  market  price, 
according  to  this  testimony,  amounted  to  fully  the  sum  of  $100,  the 
amount  of  the  verdict  and  judgment. 

There  was  no  error  in  the  action  of  the  court  below  in  permitting 
the  witness  Felix  Mann  to  testify  what  the  schedule  time  was  on  the 
Port  Worth  &  Rio  Grande  Railway,  and  what  time  the  train  would  have 
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arrived  at  Fort  Worth  had  the  same  left  San  Angelo  at  a  given  time. 
Appellant's  objection  to  the  admission  of  this  testimony  is  that  it  was 
hearsay.  The  witness  testified  that  "the  trains  on  the  Port  Worth  ft  Eio 
Grande  Railroad  at  that  time  were  scheduled  to  leave  Brownwood  at 
about  10  o'clock  in  the  night,  and  had  the  cattle  left  Brownwood  at 
10  o'clock  on  the  night  of  January  11,  they  would  have  reached  Fort 
Worth  in  time  to  have  been  sold  on  the  market  of  January  12."  This 
was  not  hearsay  testimony,  but  was  testimony  with  respect  to  a  matter 
within  the  personal  knowledge  of  the  witness,  insofar  as  the  testimony 
showed. 

This  suit  was  brought  in  the  Justice's  Court  where  written  pleadings 
are  not  required,  and  we  can  not  say  from  the  record  that  appellee's 
pleadings  were  not  sufficient  to  authorize  him  to  make  proof  of  the  mat- 
ters complained  of  in  appellant's  fourth  assignment  of  error.  If  the 
language  of  the  written  complaint  lodged  in  the  Justice's  Court  was  in- 
sufficient to  admit  the  testimony  complained  of,  appellee  could  have 
supplemented  same  by  oral  pleadings  which  would  admit  such  testimony; 
and  there  is  nothing  in  the  record  to  show  that  such  oral  pleadings  were 
not  made. 

Appellant's  fifth  assignment  of  error  complains  of  the  admission  by 
the  court  below  of  the  testimony  of  appellee  and  the  witness  Felix  Mann, 
as  to  the  verbal  contract  with  appellant's  agent  to  furnish  cars  and  to 
deliver  the  cattle  at  their  destination  at  a  particular  time,  upon  the 
ground  that  such  testimony  tended  to  vary  and  contradict  the  written 
contract  under  which  appellant  claimed  the  cattle  were  shipped.  Ap- 
pellee's cause  of  action  was  based  upon  the  verbal  contract  which  was 
made  prior  to  the  written  contract,  which  was  not  executed  until  the 
cattle  were  loaded  and  shipped.  The  verbal  contract  required  appellant 
to  furnish  cars  at  a  particular  time  and  to  deliver  the  cattle  at  their 
destination  in  time  for  a  particular  market;  and,  as  before  stated,  there 
is  no  testimony  in  the  record  showing  that  appellee  knew  at  the  time 
the  verbal  contract  was  made  that  he  would  be  required  to  sign  the 
written  contract,  or  that  he  knew  the  contents  thereof.  The  suit  having 
originated  in  the  Justice's  Court,  the  plaintiflf's  pleadings  were  sufficient 
to  authorize  the  admission  of  the  evidence. 

There  was  no  error  in  that  part  of  the  charge  of  the  court  which 
instructed  them  to  the  effect  that  if  they  found  in  favor  of  the  plaintiff 
for  any  amount  of  damages,  the  same  should  not  exceed  the  amount 
claimed  in  his  petition,  especially  as  the  verdict  was  for  much  less  than 
that  amount. 

The  judgment  of  the  court  below  is  affirmed. 

Affirmed. 

C.  F.  Byers  et  al.  v.  R.  J.  Thacker  et  al. 

Decided   April   4,    1906. 

1. — ^Incompetent  Evidence — Necessity  of  Objection. 

If  a  deed  of  trust  and  notice  of  *<nle  thereunder,  attached  as  exhibits  to 
plaintiff's  bill  for  injunction,  were  rend  in  evidence  without  proof  of  their 
exenition,  nnd  without  objection  by  appellant,  they  were  competent  evidence 
of  what  tho>   indicated. 
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8. — ^PreBiuiiption  in  FaTor  of  Judgment. 

It  appearing  from  the  statement  of  facts  that  the  pleadings  of  the  plain- 
tiff were  read  to  the  jury,  it  must  he  supposed  that  the  documents  annexed  to 
the  petition  as  exhibits  were  before  the  jury  as  evidence,  and  the  judgment 
was  therefore  supported  by  evidence. 

Appeal  from  the  District  Court  of  Harris.  Tried  below  before  Hon. 
W.  P.  Hamblen. 

Byers  <6  Byers,  for  appellant. 

J.  M,  Oibson,  for  appellees. — The  deed  of  trust  having  been  exhibited 
as  a  part  of  the  plaintiffs^  sworn  petition,  and  read  to  the  jury,  proof 
of  its  execution  was  admitted,  and  proof  thereof  was  not  required  in 
law.  N*o  plea  denying  the  execution  of  same  or  disclaimer  being  filed  by 
defendant.  Bev.  Stats,  art.  1265;  Town  of  Pearsall  v.  Woolls,  50  S.  W. 
Bep.,  959. 

The  notice  of  sale  executed  by  defendant  Bj^ers  and  the  recitals  in  the 
release  signed  by  the  executors  of  Lucinda  Gates  suflBciently  proved  the 
execution  of  the  trust  deed. 

The  notice  of  sale  being  a  written  instrument,  and  exhibited  as  a  part 
of  plaintiffs'  petition,  will  be  taken  as  true  and  as  admitted  with  all  of 
its  recitals.  The  defendants  not  having  filed  a  sworn  answer  denying 
its  execution  or  any  disclaimer  thereto.  Bev.  Stats.,  art.  1265;  People 
V.  Snyder,  41  K  Y.,  397 ;  Bupley  v.  Welch,  23  Cali.,  453 ;  Longley  v. 
Caruthers,  64  Texas,  287 ;  Austin  v.  Townes,  10  Texas,  24 ;  International 
&  G.  N.  By.  V.  Tisdale,  74  Texas,  8 ;  Houston  &  T.  C.  By.  v.  Chandler, 
51  Texas,  521. 

A  general  denial  to  a  sworn  petition  admits  all  of  the  exhibits  and 
their  recitals  and  proof  of  same  is  not  necessary.  Town  of  Pearsall  v. 
Woolls,  50  S.  W.  Bep.,  959;  May  v.  Pinley,  91  Texas,  354;  Henry  v. 
Watson,  109  Ala.,  335. 

The  plaintiffs  were  entitled  to  a  judgment  perpetuating  the  injunction 
without  other  proof  than  the  sworn  petition  and  the  exhibits,  in  the 
absence  of  a  plea,  especially  denying  the  facts  of  the  bill  or  the  execu- 
tion of  the  exhibits.    Hughes  v.  Tinsley,  80  Va.,  259. 

The  proof  was  sufficient  to  sustain  every  material  allegation  of  the 
petition,  and  entitled  plaintiffs  to  the  injunction.  Lindsay  v.  Freeman, 
83  Texas,  263 ;  Henderson  v.  Lindley,  75  Texas,  189 ;  Borden  v.  Houston, 
2  Texas,  604;  Babb  v.  Carrol,  21  Texas,  768;  Burnett  v.  Henderson,  21 
Texas,  589;  Kimbro  v.  Hamilton,  28  Texas,  568;  Polk  v.  Chaison,  72 
Texas,  502. 

•  JAMBS,  Chief  Justice. — ^This  was  a  bill  brought  by  appellee  Thacker 
and  his  children  praying  that  C.  F.  Byers  and  the  otiier  defendants  be 
temporarily  enjoined  from  proceeding  with  an  advertisement  or  sale  of 
certain  land  in  connection  with  a  deed  of  trust,  and  that  the  deed  of 
trust  be  declared  void  and  of  no  effect  and  said  injunction  be  made  per- 
petual on  final  hearing.  The  petition  contained  as  exhibits  a  copy  of 
the  alleged  notice  of  trustee's  sale  purporting  to  be  signed  by  C.  F.  Byers, 
substitute  trustee,  also  the  deed  of  trust  alleged  and  upon  which  the  notice 
was  according  to  its  recitals  based. 
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The  temporary  injunction  issued  and  upon  final  hearing  the  judge 
directed  the  jury  to  return  a  verdict  for  the  plaintiffs,  and  upon  this 
verdict  decree  was  entered. 

Whether  or  not  the  peremptory  instruction  can  be  sustained  depends 
upon  whether  or  not  the  above  exhibits  were  made  evidence  in  the  case. 
There  is  no  bill  of  exceptions  in  the  record  showing  objections  made  to 
any  testimony  introduced,  hence  any  documents  which  were  allowed  to 
be  introduced  without  proof  of  their  execution,  were  competent  testimony 
of  what  they  indicated. 

The  propositions  contended  for  in  appellants'  brief  are : 

1.  Appellees  having  pleaded  the  execution  of  a  deed  of  trust  by  E. 
J.  Thacker  to  W.  L.  Sherman  as  trustee  ...  it  was  material  for 
appellees  to  prove  the  execution  of  such  deed  of  trust  and  note  and 
having  failed  to  introduce  evidence  thereof  the  trial  court  was  not  jus- 
tified in  instructing  a  verdict  for  appellees. 

2.  Appellees  having  pleaded  that  Chas.  F.  Byers  and  the  other  ap- 
pellants had  procured  a  notice  of  sale  to  issue  to  plaintiffs  and  had  caused 
said  land  to  l^e  advertised  for  sale  in  "The  Press,"  an  alleged  newspaper 
published  in  Houston,  Texas,  and  had  given  notice  to  appellees  that  they 
would  sell  the  land  in  question  on  the  6th  day  of  December,  1904,  and 
were  threatening  to  sell  said  lands  and  make  deed  thereto,  it  devolved 
on  appellees  to  sustain  said  allegations  by  offering  evidence  tending  to 
prove  such  acts  and  in  the  absence  of  any  proof  thereto,  the  trial  court 
erred  in  the  instruction. 

3.  Plaintiffs  having  failed  to  sustain  by  any  evidence  their  allega- 
tions that  appellant  had  given  notice  of  the  sale  of  said  property,  had 
advertised  same  for  sale,  or  were  threatened  to  sell  same,  the  court  should 
have  instructed  the  jury  to  find  for  appellants. 

The  above  are  all  the  reasons  assigned  for  setting  aside  the  decree. 

The  statement  of  facts  reads :  "Be  it  remembered  that  this  cause  being 
upon  trial  before  the  court  and  jury,  the  following  evidence  was  submit- 
ted to  the  jury.  The  pleadings  of  the  plaintiffs  and  defendant  having 
been  read  to  the  jury,  the  plaintiff  introduced  in  evidence  the  following :" 
etc.  Otherwise  the  notice  of  sale  is  not  referred  to  in  the  statement  of 
facts. 

If  that  part  of  the  record  made  for  the  purpose  of  exhibiting  the  evi- 
dence, is  susceptible  of  an  interpretation  which  will  support  the  judgment 
that  interpretation  ought  to  be  given  it.  (Elliott  App.  Proc.,  sec.  172.) 
Our  construction  of  the  part  of  the  statement  of  facts  quoted  is  that  the 
pleadings  went  to  the  jury,  in  connection  with  other  evidence,  and  that 
the  documents  annexed  to  the  petition  as  exhibits  were  before  the  jury 
as  evidence.  Else  why  should  the  fact  that  the  pleadings  were  read  to 
the  jury  find  mention  in  the  statement  of  facts.  If  there  is  an  uncer- 
tainty about  this  matter  it  should  be  resolved  in  favor  of  the  judgment. 
(See  Thurman  v.  Blankenship  &  Blake  Co.,  79  Texas,  178.) 

As  the  record  indicates  that  instruments  which  evidenced  the  matters 
of  which  appellants  say  there  was  no  proof,  were  submitted  to  the  jury 
the  judgment  will  be  affirmed. 

Affirmed, 

Writ  of  error  refused. 
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J.  F.  Merrjtt  v.  State  of  Texas,  ex  relator. 

Decided   April   4,    1906. 

Id— Zsive  of  Fact — ^Peremptory  Charge. 

It  is  only  where  the  state  of  the  testimony  is  such  that  but  one  conclusion 
can  be  deduced  from  it  by  ordinary  minds,  that  the  question  at  issue  becomes 
one  of  law  and  the  court  is  authorized  to  peremptorily  instruct  a  verdict.  Facts 
considered,  and  held  error  to  instruct  a  verdict. 

S. — ^Inoorporatiiiff  Towns  or  Cities — Statutes  Conitrued. 

The  Act  of  the  Twenty-fourth  Legislature,  page  17,  fixes  the  area  which 
may  be  included  within  the  corporate  limits  in  proportion  to  the  number  of 
inhabitants.  The  Act  of  the  Twenty-fifth  Legislature,  ^age  193,  provides  that 
the  boundaries  of  a  town  or  village  shall  include  therein  no  territory  **except 
that  which  is  intended  to  be  used  for  strictly  town  purposes.'*  Facts  consid- 
ered, and  held,  that  it  could  not  be  said,  as  matter  of  law,  that  all  of  the  ter- 
ritory embraced  within  the  limits  described  was  not  intended  by  the  incor- 
porators to  be  used  for  strictly  town  purposes.  In  determining  this  question 
it  is  proper  to  make  allowance  for  future  growth  and  expansion  by  so  em- 
bracing territory  as  to  insure  symmetry  of  proportion,  uniformity  and  con- 
tinuity of  blocks  and  streets,  etc. 

3. — ^Eei  Inter  Alios — ^Harmleii  Error. 

A  deed  between  third  parties  was  iaadmissible  and  irrelevant  to  show  that 
the  property  conveyed  had  been  divided  into  lots  and  blocks,  and  its  exclusion, 
at  all  events,  harmless  when  that  fact  was  established  by  other  evidence. 

4. — Ordinancei  of  City  Council — ^Incompetent  Evidenoe. 

An  ordinance  of  the  city  council  whereby  the  council  undertook  to  reduce 
the  boundaries  of  the  city  was  inadmissible.  If  the  city  was  incorporated  it 
was  beyond  the  scope  of  its  authority;  if  it  was  not  incorporated  there  was 
no  city  council. 

Appeal  from  District  Court  of  Val  Verde.  Tried  below  before  Hon. 
B.  C.  Thomas. 

H.  E.  McMains,  Newton  &  Ward  and  Garrett  &  Davis,  for  respond- 
ents.— ^The  court  erred  in  withdrawing  this  case  from  the  jury  and  in 
peremptorily  instructing  the  jury  to  return  a  verdict  in  favor  of  the 
plaintiffs,  because  the  pleadings  and  evidence  raised  issues  of  fact  which 
should  have  been  submitted  to  and  passed  upon  by  the  jury.  Hoard  v. 
State,  94  Texas,  528;  Bowman  v.  Texas  Brewing  Co.,  43  S.  W.  Rep., 
809 ;  Taylor  v.  Flint,  59  S.  W.  Rep.,  1126;  Shifflet  v.  St.  Louis  S.  W.  Rv., 
44  S.  W.  Rep.,  918;  Choate  v.  San  Antonio  &  A.  P.  Ry.,  90  Texas,  88; 
Southern  P.  Co.  v.  Winton,  66  S.  W.  Rep.,  483;  Lamberida  v.  Bamum, 
14  Texas  Ct.  Rep.,  434 ;  Bonn  v.  Railway,  not  yet  reported ;  Thompson  v. 
State,  56  S.  W.  Rep.,  603;  State  v.  Baird,  79  Texas,  63;  McCleskev  v. 
State,  23  S.  W.  Rep.,  518;  State  v.  Larkin,  14  Texas  Ct.  Rep.,  587; 
Junction  City  School  Incor.  v.  Trustees  School  District,  81  Texas,  148 ; 
City  of  Austin  v.  Austin  Cemetery  Assn.,  87  Texas,  338 ;  Railroad  Com- 
mission V.  Houston  &  T.  C.  Ry.,  16  Texas  Civ.  App.,  129. 

The  court  erred  in  not  allowing  respondents  to  read  in  evidence  before 
the  jury  the  original  records  of  the  deeds  to  G.  Bedoll  Moore  to  property 
in  the  Casanelli  subdivision,  showing  that  in  Moore's  purchase  of  said 
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property  he  did  not  buy  tlio  streets,  but  purchased  the  property  with  ref- 
erence to  the  previous  subdivisions  of  the  same  into  streets  and  lots,  as 
is  shown  by  respondents'  bill  of  exceptions. 

The  city  council  of  the  city  of  Del  Rio  had  no  power  or  authority, 
under  the  law,  to  make  any  change  whatever  in  the  boundaries  set  out 
in  the  petition  by  the  people,  and  as  voted  for  by  them  at  the  election 
held  for  the  incoi-poration  of  the  city,  and  the  evidence  is  irrelevant  and 
immaterial  to  anv  issue  in  the  case.  Foster  v.  Hare,  62  S.  W.  Rep.,  541 ; 
State  V.  Dunnson,  71  Texas,  71 :  Buford  v.  State,  72  Texas,  182;  State 
V.  Merchant,  85  S.  W.  Rep.,  484;  State  v.  Larkin,  14  Texas  Ct.  Rep., 
587. 

George  M,  Thurmond,  District  Attorney,  Moore  &  McDowell  and 
Waltrr  Gillis,  for  the  State. 

NEILL,  Associate  Justice. — This  is  a  proceeding  in  the  nature  of 
a  quo  warranto,  instituted  by  the  State  of  Texas  by  the  district  attorney 
of  the  Sixty-third  Judicial  District,  upon  the  relation  of  Q.  W.  Tom 
and  others  against  appellants,  averred  in  the  information  to  be  unlaw- 
fully claiming  to  be  the  mayor,  aldermen  and  city  marshall  of  the  alleged 
pretended  municipal  corporation  of  Del  Rio — ^the  purpose  of  the  suit 
being  to  have  declared  void  the  incorporation  of  said  alleged  pretended 
city. 

The  information  alleges,  in  substance :  That  on  the  16th  day  of  May, 
1905,  James  McLjinont,  and  a  number  of  others  presented  a  petition  to 
the  county  judge  of  Val  Verde  County,  requesting  that  an  election  be 
held  in  the  town  of  Del  Rio  and  in  the  territory  set  out  therein,  which 
is  described  by  metes  and  bounds,  for  the  purpose  of  determining  wheth- 
er said  town  and  territory  should  be  incorporated  into  a  town  or  city, 
as  provided  by  the  laws  of  the  State  of  Texas,  governing  in  such  matters. 
That  the  territory  designated  by  the  field  notes  set  out  in  said  petition, 
is  three  miles  square,  and  embraces  5760  acres  of  land. 

That  acting  upon  said  petition,  the  county  judge  of  Val  Verde  County 
ordered  an  election  to  be  held  on  the  27th  day  of  May,  1905,  at  the 
courthouse,  in  said  town  of  Del  Rio,  to  determine  whether  said  town 
should  be  incorporated  within  the  boundaries  of  the  territory  described 
therein;  that  in  pursuance  to  said  order,  on  the  27th  of  May,  1905,  an 
election  was  held  for  the  purpose  of  incorporating  said  territory  into 
the  town  or  city  of  Del  Rio,  and  thereafter  the  county  judge  of  Val 
Verde  made,  filed  and  caused  to  be  entered  of  record  an  order  in  which, 
after  reciting  that  such  an  election  was  held,  the  number  of  the  votes 
cast  thereat,  the  number  in  favor  of  and  against  corporation  and  that 
the  majority  in  favor  of  corporation  was  sixty-five  votes,  declaring  that 
the  inhabitants  of  said  town  and  territory,  as  appears  by  the  field  notes 
and  plat  set  out  in  and  attached  to  said  petition  for  such  election,  to 
be  incorporated  within  the  boundaries  thereof,  and  said  town  of  Del 
Rio  and  surrounding  territory  to  be  the  city  of  Del  Rio. 

The  information  then  alleges  that  said  pretended  election  and  attempt- 
ed incorporation  of  said  town  of  Del  Rio,  with  boundaries  and  containing 
the  territory  defined  in  said  application  or  petition,  and  in  said  order 
above  set  out,  and  the  entire  proceedings  attempting  to  incorporate  said 
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town  of  Del  Rio  were,  are  illegal,  null  and  void,  and  are  of  no  force  or 
effect,  for  the  following  reasons,  among  others,  to  wit : 

"That  of  the  said  territory  contained  and  embraced  within  the  limits 
of  said  attempted  incorporation  only  about  one-fifth  thereof  is  embraced 
or  included  within  the  actual  limits  of  the  said  town  of  Del  Bio,  while 
the  remainder  thereof,  amounting  to  about  four-fifths  of  said  territory 
or  about  4,700  acres,  was  not  at  the  time  of  said  election  nor  is  it  now 
embraced  within  the  actual  limits  of  said  town,  nor  occupied  by  said 
residences  or  other  buildings,  or  in  any  other  manner  occupied  or  used 
for  town  purposes  nor  is  or  was  the  same  suitable  for  use,  or  ever  in- 
tended or  likely  to  be  used  for  town  purposes,  as  required  by  law  in  order 
to  be  embraced  or  included  in  an  incorporated  town  or  city. 

"That  said  territory,  amounting  to  about  4,700  acres,  so  unlawfully 
and  wrongfully  embraced  and  included  within  and  as  a  part  of  the  ter- 
ritory to  be  incorporated  in  said  town,  in  the  application  and  order  of 
the  county  judge  aforesaid,  consists  entirely  of  rural  territory,  and  is 
made  up  of  swamp  land,  farming  land  and  pasture  or  grazing  lands. 
That  about  2,000  acres  of  same  is  embraced  in  and  covered  by  farms 
and  meadows,  and  is  used  exclusively  for  farming  purposes  and  for 
growing  hay  thereon.  That  about  100  acres  of  said  land  is  wild,  uncul- 
tivated and  unused  swamp  lands,  uninhabited,  and  unfit  for  any  purpose. 
That  the  remainder,  or  about  2,600  acres  of  said  land,  is  wild,  unculti- 
vated, uninhabited  and  brushy  pasture  land,  used  exclusively  for  grazing 
purposes. 

"That  none  of  said  4,700  acres  and  none  of  the  territory  embraced  in 
said  application  or  order,  save  and  except  about  one-fifth  of  same,  is 
occupied  or  used  for  town  purposes,  nor  does  or  would  any  of  said  ter- 
ritory, save  and  except  about  one-fifth  of  same,  receive  any  benefit  from 
such  attempted  incorporation,  should  the  same  be  held  valid,  and  es- 
pecially that  said  relators  and  the  property  owned  by  them,  would  re- 
ceive no  benefits  from  said  incorporation,  because  of  the  fact  that  they 
reside  outside  of  and  beyond  the  actual  limits  and  boundaries  of  said 
town  of  Del  Bio,  and  upon  their  farms  and  ranches,  which  have  been  so 
unlawfully  and  wrongfully  included  and  embraced  within  the  limits  and 
boundaries  of  said  pretended  incorporation  with  the  object  and  for  the 
sole  purpose  of  enabling  the  pretended  officers  of  said  pretended  incor- 
porated town,  to  levy  and  collect  taxes  upon  their  said  property  for 
city  purposes. 

**That  said  four-fifths  of  said  territory,  amounting  to  about  4,700  acres, 
is  not  now,  nor  has  it  ever  been  inhabited,  occupied  or  used  for  town 
purposes,  nor  is  there  any  reasonable  expectation  or  likelihood  that  same 
will  ever  be,  or  is  ever  intended  to  be  inhabited,  occupied  or  used  for 
town  purposes,  or  for  any  other  purposes  than  those  above  set  out  and 
for  which  the  same  is  now  being  used. 

"That  said  4,700  acres  constitute  no  part  of  the  real  town  of  Del  Bio, 
but  that  the  same  is  rural  in  its  character,  and,  insofar  as  it  is  inhabited 
at  all,  is  iiJiabited  by  people  residing  in  residences  widely  disseminated 
over  the  same,  and  engaged  in  and  pursuing  agricultural  and  pastoral 
avocations.^' 

It  is  then  averred  in  the  information,  that  after  the  order  declaring 
Vol.  XLII.  Civil— 32. 
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the  result  of  said  election,  another  was  held  for  the  purpose  of  electing 
oflBcers  of  said  pretended  incorporation  of  the  town  of  Del  Rio,  and  that 
at  said  election,  certain  persons  (whose  names  are  given)  residing  within 
the  territorial  limits  of  the  pretended  corporation,  claimed  and  were 
declared  respectively  elected  to  the  offices  of  mayor,  aldermen  and  city 
marshal;  that  after  said  pretended  election,  the  person  declared  to  have 
been  elected  mayor  and  one  of  those  declared  to  have  been  elected  alder- 
man had  resigned;  that  respondents,  who  are  those  who  claim  to  have 
been  elected  at  said  pretended  election,  and  those  who  claim  to  have 
been  appointed  in  the  place  of  those  who  resigned,  claim  to  be  the 
officers  of  said  pretended  corporation  of  the  city  of  Del  Rio,  and  are 
assuming  and  exercising  the  powers  and  functions  conferred  by  law  upon 
officers  of  a  legally  incorporated  town  or  city,  and  are  unlawfully  and 
wrongfully  claiming  to  act  for  the  inhabitants  of  the  territory  above 
described  as  their  officers  and  of  said  pretended  incorporated  citv  of  Del 
Rio. 

The  information  closes  with  a  prayer  that  said  pretended  incorpora- 
tion of  said  city  of  Del  Rio,  with  the  boundaries  and  territory  described, 
be  declared  null  and  void;  that  respondents,  who  are  wrongfully  pre- 
tending to  act  as  officers  of  said  pretended  city,  be  ousted  from  said  as- 
sumed and  pretended  offices  and  enjoined  and  restrained  from  exercising 
the  functions  and  powers  of  such  officers. 

The  respondents  answered  by  a  geneYal  denial  and  among  other  things 
the  following:  "These  respondents  say  and  aver  that  said  application 
for  incorporation  was  presented  by  the  citizens  and  electors  of  the  said 
town  of  Del  Rio  and  said  territory  in  good  faith  and  with  the  bona  fide 
intention  to  incorporate  the  said  town  of  Del  Rio  and  the  territory 
described  therein  for  town  purposes  in  the  manner  required  by  law,  and 
to  include  in  said  incorporated  territory  no  more  than  authorized  by  law 
for  a  town  containing  over  5,000  population  as  contained  in  said  terri- 
tory. That  the  lands  included  in  said  territory  are  and  were  intended 
in  good  faith  to  be  used  for  town  purposes,  and  the  same  were  suitable 
for  and  adapted  to  and  can  be  and  will  be  used  and  appropriated  for 
town  purposes  in  the  immediate  future.'* 

The  case  was  tried  before  a  jury,  who,  after  all  the  evidence  was  in- 
troduced, were  peremptorily  charged  to  return  a  verdict  for  the  relators. 
From  the  judgment  entered  upon  a  verdict  returned  in  obedience  to 
such  instruction,  granting  the  relief  prayed  for,  this  appeal  is  prosecuted. 

Opinion. — The  first,  second  and  third  assignments  of  error  are  di- 
rected against  the  charge  of  the  court,  and  will  be  considered  together. 

It  is  now  too  well  settled  in  this  State  to  require  citation  of  authori- 
ties or  discussion  of  the  principle,  that  an  issue  of  fact  should  not  be 
taken  from  the  jury,  except  in  cases  where  there  is  no  material  conflict 
in  the  evidence,  and  where  there  is  no  room  for  different  minds  to  draw 
different  inferences  from  it;  and  that  it  is  only  where  the  state  of  the 
testimony  is  such  that  but  one  conclusion  can  be  deduced  from  it  by 
ordinary  minds,  that  the  question  at  issue  becomes  one  of  law,  and  the 
court  is  authorized  to  peremptorily  instruct  a  verdict  upon  it. 

It  is  provided  by  the  acts  of  the  24  Leg.,  p.  17,  "That  no  city  or  town 
in  this  State  shall  be  hereafter  incorporated  under  the  provisions  of  the 
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general  charter  for  cities  and  towns  contained  in  title  17  of  the  Revised 
Civil  Statutes  of  this  State  with  a  superficial  area  of  more  than  two 
square  miles  when  such  town  or  city  has  less  than  two  thousand  inhabi- 
tants, nor  more  than  four  square  miles  when  such  a  city  or  town  has 
more  than -two  thousand  and  less  than  five  thousand  inhabitants,  nor 
more  than  nine  square  miles  when  such  city  or  town  has  more  than  five 
and  less  than  ten  thousand  inhabitants/^  The  reference  to  title  17  in 
this  Act  is  evidently  intended  for  title  18  of  Revised  Statutes,  for  the 
subject  of  title  17  is  "Change  of  Name,"  no  reference  being  made  to 
"Cities  and  Towns,'*  which  is  the  subject  of  title  18. 

By  the  Act  of  the  25  Leg.,  p.  193,  which  provides  the  method  of  in- 
corporating towns  and  villages  containing  more  than  500  and  less  than 
10,000  inhabitants,  it  is  enacted  that  the  boundaries  of  the  town  or  vil- 
lage shall  include  therein  no  territory  "except  that  which  is  intended 
to  be  used  for  strictly  town  purposes."  It  is  said  by  the  Supreme  Court 
in  The  State  of  Texas  v.  Hoard,  94  Texas,  529,  that  this  provision  "was 
intended  to  embody  in  the  State  the  rule  expressed  in  Ewing  v.  State, 
81  Texas,  172,  and  State  v.  Eidson,  76  Texas,  302,  forbidding  the 
people  of  a  town  or  village  to  embrace  for  taxing  purposes  lands  not  in- 
tended to  be  divided  into  lots  and  occupied  for  town  purposes." 

While  the  act  in  which  this  restriction  appears  makes  no  reference  to 
the  Act  of  the  Twenty-fourth  Legislature  above  referred  to,  and  does 
not  purport  to  amend  any  article  of  the  Revised  Statutes,  but  to  define 
the  territory  and  provide  for  establishing  the  boundaries  of  cities  and 
towns  in  this  State,  and  to  validate  the  incorporation  of  any  city  or  town 
theretofore  incorporated  in  this  State  in  certain  cases,  it  is  treated  and 
considered  by  counsel  for  appellants  and  appellees  as  an  amendment  of 
it,  and  it  will  therefore  be  so  considered  by  us  in  disposing  of  this  ap- 
peal. If  it  is  not  so  considered,  it  may  be  that  the  effect  of  the  last  Act 
is  to  repeal  the  former,  or  that  the  former  is  unaffected  by  the  latter 
and  subject  to  the  rule  announced  in  Ewing  and  Eidson  cases  above 
referred  to.  In  either  event  the  effect  would  be  practically  the  same  as 
though  one  act  was  an  amendment  of  the  other. 

The  question  to  be  determined  then,  is  there  embraced  in  the  super- 
ifical  area  of  the  nine  square  miles  included  in  the  boundaries  sought 
to  be  incorporated,  any  territory  except  that  which  is  intended  to  be 
used  for  strictly  town  purposes?  The  statute  makes  this  a  question  of 
fact  (State  v.  Hoard,  supra)  to  be  decided  in  the  trial  court  as  fact  in 
other  cases.     (State  v.  Merchant,  85  S.  W.  Rep.,  483.) 

It  is  evident  that  a  collection  of  inhabited  houses  occupied  by  a  popu- 
lation of  not  less  than  five  nor  more  than  ten  thousand  can  not  (allow- 
ing for  streets  and  alleys),  if  standing  in  such  close  proximity  as  to 
come  within  the  ordinary  meaning  of  a  town  or  city,  cover  an  area  of 
nine  square  miles.  And  yet,  the  Legislature  has  expressly  authorized 
the  incorporation  of  a  town  or  city,  having  such  population,  with  that 
area  of  territory.  Why,  then,  the  proviso — ^^'including  therein  no  terri- 
tory except  that  which  is  intended  to  be  used  for  strictly  town  purposes  ?" 
For  if  the  intention  "to  use  for  strictly  town  purposes"  relates  to  the 
actual  use  at  the  time  or  immediately  after  the  incorporation,  it  is  ap- 
parent that  a  town  with  a  population  between  five  and  ten  thousand 
can  not  incorporate  a  superficial  area  of  nine  square  miles.     In  other 
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words,  if  the  intention  of  present  or  immediate  future  use  of  all  the 
area  for  strictly  town  purposes  were  essential  to  the  validity  of  the  cor- 
poration, nine  square  miles  could  not  be  included  in  it,  the  effect  of  the 
proviso  being  to  render  the  incorporation  of  that  area  into  a  town  or  city 
absolutely  void. 

In  the  case  of  State  v.  Town  of  Baird,  79  Texas,  63,  it  is  said :  "It 
may  not  always  be  practicable  to  incorporate  a  town  without  including 
within  its  limits  some  territory  devoted  purely  to  pastoral  or  agricultural 
pursuits.  Something  may  be  allowed  for  prospective  expansion.'^  May 
not  the  prospective  expansion  of  a  town  be  taken  into  consideration  in 
determining  the  intention  of  the  electors  at  the  time  of  incorporation 
as  to  what  area  of  territory  is  to  be  used  strictly  for  town  purposes? 
We  think  that  the  above  quotation  from  the  Supreme  Court,  as  well  as 
public  policy  founded  upon  ordinary  experience  and  observation,  re- 
quires an  aflBrmative  answer  to  the  question. 

The  question  of  what  territory  shall  be  included  within  the  boundary 
of  towns  or  cities  has  been  a  vexed  one  a  long  time.  It  was  a  dispute, 
which  arose  in  laying  off  the  boundaries  of  the  city  of  Home  over  ter- 
ritory where  there  was  no  aggregation  of  houses,  which  was  settled  by  its 
founder,  Romulus,  killing  his  twin  brother  Remus,  who  had  suckled  the 
same  wolf  with  him  while  she  was  prowling  around  over  the  seven  hills, 
which  afterwards  became  the  throne  of  beauty  upon  which  that  proud 
city  sat  and  ruled  the  world. 

Who,  except  a  jury,  when  the  prospective  expansion  of  a  Texas  City 
is  taken  into  consideration,  can  tell  the  extent  of  territory,  not  ex- 
ceeding the  limit  prescribed  by  statute,  intended  by  the  incorporators 
of  a  prosperous  and  growing  city  to  be  used  for  strictly  town  purposes? 
Upon  the  ground,  where,  within  the  memory  of  man  yet  recent,  in  a 
little  town,  a  panther  lay  down,  stands  a  splendid  edifice  from  which  the 
judges  of  a  Court  of  Civil  Appeals,  which  sits  there,  can  look  out  upon 
an  "aggregation  of  inhabited  houses**  extending  to  the  horizon,  now 
composing  a  city  which  looks  upon  a  sister  town  as  though  it  were  a 
bad  place  in  the  road.  Who  can  tell  what  Ft.  Worth,  or  any  of  our 
great  cities,  would  have  been  had  its  expansive  powers  been  curbed  by 
a  proceeding  in  the  nature  of  a  quo  warranto,  because  it  embraced  withii 
its  corporate  limits  many  square  miles  of  uninhabited  territory?  The 
intention  of  the  incorporators  that  that  territory  should  be  used  for 
strictly  town  purposes  has,  in  that  city  as  in  many  cities  of  Texas,  been 
made  manifest  and  fulfilled. 

Can  it  be  said  as  a  matter  of  law,  when  the  evidence  is  looked  to  in 
the  case  under  consideration,  that  there  is  included  within  the  area, 
declared  by  the  county  judge  of  Val  Verde  County  to  be  incorporated 
as  the  city  of  Del  Rio,  any  territory  except  that  which  is  intended  to 
be  used  for  strictly  town  purposes?  If  it  can,  then  the  judgment  should 
be  affirmed,  if  not,  it  should  be  reversed  and  the  cause  remanded  and  the 
question  submitted  to  the  determination  of  a  jury.  Any  substantial 
doubt  as  to  the  question  should  determine  it  in  favor  of  the  appellants. 
For  primarily  all  questions  of  fact  are  for  the  jury;  and  without  it 
appears,  without  doubt,  that  what  would  ordinarily  be  a  question  of 
fact  has,  from  the  state  of  the  evidence,  become  a  question  of  law,  a 
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court  can  not  deprive  a  party  of  his  constitutional  right  of  trial  by  jury 
by  deciding  such  question. 

The  evidence  shows  that  at  the  date  of  the  election  to  incorporate  the 
city  of  Del  Eio  it  was  a  town  of  about  7,000  inhabitants ;  that  it  has  in- 
creased in  population  since  that  time;  that  it  has  four  public  schools, 
a  private  school  maintained  by  the  Sisters  of  Charity,  and  that  the 
scholastic  census  increases  about  five  percent  per  annum;  that  it  has  two 
banks,  four  hotels,  and  a  number  of  small  rooming  houses;  that  there 
is  one  railroad  there  and  that  it  is  reasonably  anticipated  that  another 
will  be  built  there  in  the  near  future ;  that  prior  to  and  at  the  time  of 
the  election  for  incorporation  there  were  some  expectations  among  the 
citizens  of  the  town,  and  effort  on  their  part  in  that  direction,  to  secure 
a  large  cotton  mill  there  which  was  expected  to  employ  250  hands. 

It  was  shown  that  the  town  was  growing  rapidly  in  wealth  and  popu- 
lation— Shaving  multiplied  its  population  by  six  since  1895,  and  doubled 
it  in  the  last  five  years.  Though  the  evidence  may  be  regarded  as  un- 
disputed that  only  an  area  of  1,100  acres  of  the  territory  incorporated 
is  covered  by  residences  or  business  houses,  and  that  there  are  about 
4,546  acres,  of  which  about  2,000  acres  are  arable  and  2,500  acres  are 
grazing  lands,  all  of  which,  however,  is  capable  of  being  adapted  to  town 
purposes,  much  of  which  is  platted  into  blocks  and  streets,  we  are  ima- 
ble  to  say  as  a  matter  of  law  that  all  of  it  was  not  intended  by  the 
incorporators  to  be  used  for  strictly  town  purposes.  For,  so  long  as  the 
statutory  limits  are  not  exceeded,  it  is  proper  to  make  allowance  for 
future  growth  and  expansion,  by  so  embracing  territory  as  to  insure  sym- 
metry of  proportion,  imiformity  and  continuity  of  blocks  and  streets, 
ample  room  for  parks  and  pleasure  grounds,  room  for  public  buildings, 
for  schoolhouses  and  play  grounds  and  all  the  accommodations  and  con- 
veniences of  a  modem  city  for  the  health,  prosperity,  enjoyment  and 
pleasure  of  its  inhabitants.  It  can  not  be  said  as  a  matter  of  law  of  a 
growing,  prosperous,  thriving,  humming  town  that  it  includes  more  terri- 
tory than  is  intended  to  be  used  for  strictly  town  purposes.  All  these 
things  should  be  taken  into  consideration  in  incorporating  such  a  town ; 
for  if  it  is  not  done  before  it  expands  into  a  real,  sure-enough  city,  it  will 
be  almost  impossible,  without  great  expense  and  inconvenience,  to  then  in- 
corporate territory  so  as  to  insure  them.  Therefore,  we  conclude  from 
the  evidence  before  us  that  the  court  erred  in  peremptorily  instructing  a 
verdict  for  the  relators,  and  that  an  issue  of  fact  was  presented  which 
should  have  been  submitted  for  the  determination  of  the  jury. 

As  this  conclusion  will  require  a  reversal  of  the  judgment,  it  will 
be  necessary  for  us  to  consider  the  remaining  assignments  which  com- 
plain of  the  exclusion  of  certain  testimony  and  the  admission  of  some 
other  in  evidence. 

.  The  fourth  complains  that  the  court  erred  in  not  allowing  respondents 
to  read  in  evidence  the  original  deeds  to  Moore  to  the  property  in  the 
Casanelli  subdivision,  showing  that  in  Moore's  purchase  of  said  prop- 
erty he  did  not  buy  the  streets,  but  bought  with  reference  to  previous 
subdivisions  of  the  same  into  streets  and  lots. 

These  deeds  were  oflEered,  it  was  stated  by  appellants'  counsel,  in  evi- 
dence for  the  purpose  only  of  showing  the  fact  tliat  Moore  did  not  pur- 
chase the  streets  in  the  Casanelli  division,  but  that  he  only  bought  the 
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property,  in  said  division  with  reference  to  the  divided  lots,  blocks  and 
streets.  In  our  opinion  the  fact  sought  to  be  shown  by  the  instrument 
offered  in  evidence  was  wholly  irrelevant  to  the  issue  in  the  case.  Moore 
was  not  a  party  to  the  suit ;  and  if  he  were,  it  would  be  difficult  to  per- 
ceive the  relevancy  of  such  testimony.  It  was  shown  by  the  maps  and 
plats  of  the  division  of  the  survey  that  it  had  been  laid  off  into  blocks 
and  streets,  this  fact  alone  was  relevant  to  the  issue  and  was  shown  with- 
out the  deeds. 

The  sixth  assignment  of  error  is  directed  against  the  action  of  the 
court  in  admitting  in  evidence  over  appellants'  objection  an  ordinance 
passed  by  the  city  council  on  the  8th  day  of  August,  1906,  whereby 
the  council  undertook  to  reduce  the  boundaries  of  the  city.  We  hardly 
think  the  purported  ordinance  was  admissible  in  evidence.  If  the  city 
was  incorporated  it  was  beyond  the  scope  of  authority  of  its  council 
to  pass  any  such  ordinance.  If  it  was  not  incorporated,  there  was  no 
city  council.  The  issue  to  be  determined  was  whether  the  city  had  been 
properly  incorporated,  and  the  purported  ordinance  could  throw  no  light 
whatever  upon  the  question  at  issue.  This  also  disposes  of  the  sixth 
assignment  of  error  which  complains  of  the  court's  refusing,  on  motion 
of  appellants'  counsel,  to  exclude  the  ordinance  in  question  from  the 
jury  after  it  had  been  admitted  in  evidence.  For  a  like  reason,  the 
minutes  of  the  council  showing  the  grant  of  certain  franchises  were 
improperly  admitted  in  evidence. 

We  do  not  think  the  information  or  petition  obnoxious  to  either  of 
the  exceptions,  which  it  is  claimed  in  the  ninth  and  tenth  assignments 
of  error  the  court  erred  in  overruling. 

For  reason  of  the  error  indicated,  the  judgment  is  reversed  and  the 
cause  remanded. 

Reversed  and  remanded. 

Chief  Justice  James  did  not  sit  in  this  case. 


Hkxry  HorsK  v.  E.  A.  Hollaxd  et  al. 

Decided  April  7,  1906. 

1. — ^Briefs — Noncompliance  With  Knlei. 

An  assignment  of  error  which  is  not  a  proposition  in  itself  and  is  not 
followed  by  a  proposition  or  a  statement  of  material  facts  w^ill  not  be  oonsidered. 

2. — Written  Contract — Consideration — ^Parol  Evidence  to  Vary. 

The  court  erred  in  refusing  to  allow  the  plaintiff  to  prove  by  parol  tes- 
timony that  the  recital  in  the  written  contract  sued  on  that  a  certain  sum 
of  money  was  paid  in  cash,  was  not  true,  and  that  in  fact  only  one-half  of  said 
sum  had  been  paid. 

Appeal  from  the  County  Court  of  Harris  County.  Tried  below  be- 
fore Hon.  Blake  Dupree. 

A.  R.  &  W.  P.  ITamblen,  for  appellant. — As  to  consideration  in  con- 
tracts, parol  proof  is  admissible  to  show  the  truth  of  its  recitals  and 
what  was  the  real  consideration.     Taylor  v.  Merrill,  64  Texas,  496; 
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Walter  v.  Bearing,  66  S.  W.  Eep.,  380;  1  Greenleaf  on  Evidence,  16th 
ed.,  434;  Howard  v.  Davis,  6  Texas,  185;  Gibson  v.  Filer,  21  Texas, 
263;  Castro  v.  lilies,  13  Texas,  232. 

Coleman  &  Abbott,  for  appellees. — ^When  an  action  is  brought  on  a 
written  contract  reciting  that  a  certain  sum  of  money  has  already  been 
paid  in  cash,  there  being  no  obligation  or  promise  in  said  contract  to 
pay  said  amount,  evidence  is  not  admissible  upon  the  trial  to  show  that 
the  defendants  agreed,  outside  of  the  terms  of  the  contract,  to  pay  the 
amoimt;  and  furthermore,  to  show  that  the  amount  as  recited  in  the 
contract,  was  not  paid  as  recited,  unless  there  be  ample  allegations  of 
fraud  or  mistake. 

PLEASANTS,  Associate  Justice. — ^This  suit  was  brought  by  ap- 
pellant against  appellees  to  recover  the  sum  of  $333.95  alleged  to  be 
due  upon  a  contract  entered  into  between  appellees,  E.  A.  Holland  and 
Ida  V.  Holland,  and  the  firm  W.  H.  Brunson  &  Sons  for  the  construc- 
tion of  improvements  upon  property  owned  by  said  appellees  in  the 
city  of  Houston. 

The  petition  alleges  the  execution  of  the  contract  and  its  performance 
by  Brunson  &  Sons  and  the  transfer  and  assignment  of  the  interest  of 
Brunson  &  Sons  therein  to  appellant.  It  is  then  alleged  that  of  the  sum 
of  $667.86,  which  said  contract  recites  was  paid  in  cash  to  Brunson  & 
Sons,  only  one-half  was  in  fact  paid,  and  defendants  agreed  and  prom- 
ised to  pay  the  remaining  one-half  thereof,  to  wit,  the  sum  of  $333.^5, 
for  which  amount  they  thereby  became  liable  and  promised  to  pay  to 
plaintiflp.  A.  C.  Allen  was  made  a  party  defendant  under  allegations 
charging  that 'he  was  liable  as  a  surety  oif  the  other  defendants  for  the 
payment  of  the  amount  claimed  by  plaintiff. 

Defendants  answered  by  general  demurrer  and  general  denial,  and 
that  if  a  contract,  as  alleged,  was  entered  into,  same  was  not  carried 
out  or  performed  by  said  Brunson  &  Sons,  and  by  reason  thereof,  de- 
fendants never  at  any  time  owed  the  sum  sued  for.  That  said  work  was 
never  completed,  and  defendants,  Holland  and  wife,  were  compelled  to 
complete  said  improvements  and  to  expend  a  large  sum  of  money  in 
excess  of  said  contract  price,  and  instead  of  being  indebted  to  plaintiff, 
plaintiff  was  indebted  to  defendants  by  reason  thereof.  That  defendants 
have  long  since  paid  all  sums  of  money  due  said  Brunson  &  Sons.  The 
defendant  Ida  V.  Holland  also  pleaded  coverture. 

The  trial  resulted  in  a  verdict  in  favor  of  defendants  which  was  re- 
turned under  peremptory  instruction  of  the  court,  and  judgment  was 
rendered  accordingly. 

The  first  and  second  assignments  of  error  will  not  be  considered  be- 
cause they  are  not  presented  as  required  by  the  rules.  The  first  assign- 
ment is  not  a  proposition  and  can  not  be  so  considered  and  it  is  not 
followed  by  a  proposition  nor  by  a  sufficient  statement  showing  the  ma- 
teriality of  the  rejected  evidence.  The  second  assignment  is  not  sup- 
ported by  any  statement  from  the  record.  The  questions  sought  to  be 
presented  by  these  assignments  are  raised  under  succeeding  assignments 
which  are  properly  presented  and  are  hereinafter  considered. 

The  third  assignment  predicates  error  upon  the  ruling  of  the  court 
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in  refusing  to  allow  the  plaintiff  to  prove  by  the  witness  Branson  that 
the  recital  in  the  contract  sued  on  that  the  sum  of  $667.85  was  paid  in 
cash  was  not  trae,  and  that  in  fact  only  one-half  of  said  sum  had  been 
paid. 

This  assignment  must  be  sustained.  The  recital  in  the  contract,  that 
the  $667.85  which  was  a  part  of  the  consideratipn  agreed  to  be  paid 
Brunson  &  Sons  for  the  performance  by  them  of  their  contract  under- 
taking had  been  paid  in  cash,  stands  upon  no  higher  plane  and  was  in 
effect  no  more  tiian  a  written  receipt  by  Brunson  &  Sons  for  that 
amount,  and  it  is  well  settled  that  a  receipt  for  money  may  be  ex- 
plained, impeached  or  contradicted  by  parol  evidence.  (Lanier  v.  Foust, 
81  Texas,  186;  Watson  v.  Miller  Bros.,  82  Texas,  279;  Tavlor  v.  Mer- 
rill, 64  Texas,  494.) 

The  recitals  in  the  contract  were  sufficient  evidence  of  the  promise  of 
appellees  to  pay  the  $667.85,  but  it  was  competent  for  appdlant  to 
prove  in  addition  to  these  recitals  the  verbal  promise  of  appellees  to  pay 
the  balance  of  said  sum  made  after  the  execution  of  the  contract,  and 
the  assignments  of  error  which  complain  of  the  refusal  of  the  trial  court 
to  admit  such  proof  are  also  well  taken. 

None  of  the  remaining  assignments  present  any  error. 

Because  of  the  error  in  sustaining  appellees'  objections  to  the  evi- 
dence pointed  out  in  these  assignments  the  judgment  of  the  court  below 
is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


KiRBY  Lr^iBKu  CoMPAXY  v.  Lexard  Dickehson. 

Decided  April  7,  1906. 

1. — Employer — Degrree  of  Care. 

The  court  charged  the  jury  that  it  was  the  duty  of  the  employer  to  pro- 
vide such  reasonably  safe  foundations  for  its  lumber  piles  as  is  commonly  used 
by  skilled  and  experienced  mill  men,  and  such  as  it  could,  by  the  use  of  or- 
dinary skill,  provide,  and  a  failure  to  so  do  and  provide  would  be  in  law 
negligence;  and  that  it  was  the  duty  of  the  employer  to  keep  said  stacks  in 
safe  repair,  as  far  as  ordinary  skill  and  diligence  could  do.  Held,  error.  By 
said  chai*ge  the  duty  of  the  employer  is  made  absolute,  and  although  he  may 
have  exercised,  not  only  ordinary  care,  but  the  highest  degree  of  care,  if  the 
foundation  of  the  lumber  pile  proved  to  be  not  reasonably  safe,  and  not  such 
as  he  could  by  the  use,  not  of  ordinary  care,  but  of  ordinary  skill,  provide 
he  would  be  guilty  of  negligence.  Trinity  Lumber  Co.  v.  Denman,  85  Texas, 
56,  discussed. 

2. — Inoonsistent  Chargei. 

Where  the  charge,  taken  as  a  whole,  gives  the  jury  two  entirely  different 
and  inconsistent  standards  by  which  to  measure  defendant's  liability,  it  is 
reversible  error. 

Error  from  the  District  Court  of  Sabine  County.    Tried  below  before 
Hon.  Tom  C.  Dickerson. 

J.  T,  Beatty.  HainUion  &  Cappel  0.  T.  Webb  and  Andrews,  BaV 
{£'  i^treetman,  for  plaintiff  in  error. — The  absolute  duty  of  providing 
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reaBODably  pafe  instrumentalities  for  the  use  of  his  servants,  does  not 
devolve  upon  the  master,  but  the  extent  of  the  master's  duty,  in  this 
respect,  is  to  exercise  ordinary  care  to  furnish  his  servants  reasonably 
safe  instrumentalities,  and  to  exercise  ordinary  care  to  maintain  them  in 
such  condition.  Bering  Mfg.  Co.  v.  Peterson,  67  S.  W.  Rep.,  133 ;  Gal- 
veston, H.  &  S.  A.  Ry.  Co.  v.  Qormley,  91  Texas,  393;  International 
&  G.  N.  Ry.  Co.  V.  McCarthv,  64  Texas,  632 ;  Houston  &  T.  C.  Ry  Co. 
V.  Oram,  49  Texas,  341 ;  Galveston,  H.  &  S.  A.  Rv.  Co.  v.  Smith,  57 
S.  W.  Rep.,  999 ;  Texas  &  Ft.  Scott  Ry.  Co.  v.  HartiQett,  75  S.  W.  Rep., 
809;  Texas  &  Pac.  Rv.  Co.  v.  McCov,  90  Texas,  264;  St.  Louis,  S.  F. 
Ry.  Co.  V.  McClain,  80  Texas,  87. 

Failure  of  the  master  to  provide  instrumentalities  in  common  use 
among  those  skilled  and  experienced  in  the  same  line  of  business  in 
which  the  master  is  engaged  does  not  conclusively  establish  the  master^s 
negligence,  and  it  is  reversible  error  for  the  trial  court  to  so  charge. 
Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Smith,  87  Texas,  348;  Gulf,  C.  &  S.  F. 
Ry.  Co.  V.  Evansich,  61  Texas,  3 ;  Weatherford,  M.  W.  &  N".  W.  Ry.  Co.  v. 
Duncan,  10  Texas  Civ.  App.,  479 ;  Gulf,  C.  &  S.  P.  Ry.  Co.  v.  Compton, 
75  Texas,  667;  International  &  Q.  N.  Ry.  Co.  v.  Bell,  75  Texas,  50; 
Sincere  v.  Union  Compress  and  Warehouse  Co.,  40  S.  W.  Rep.,  326; 
Gulf,  C.  &  S.  F.  Rv.  Co.  V.  Rowland,  82  Texas,  171;  International  & 
G.  N.  Rv.  Co.  V.  Eason,  35  S.  W.  Rep.,  210;  Missouri  Pac.  Rv.  Co.  v. 
Lee,  70  Texas,  496. 

Positive  error  in  one  paragraph  of  a  charge  can  not  be  cnred  by  a 
correct  instruction  in  another  paragraph  of  the  charge  unless  such  latter 
paragraph  expressly  refers  to  the  former  and  modifies  it  in  such  a  way 
that  the  jury  will  understand  by  which  instruction  thev  are  to  be 
guided.  Reed  v.  Western  U.  Tef.  Co.,  71  S.  W.  Rep.,  389;  Interna- 
tional (fc  G.  N.  Ry.  Co.  V.  Auchonda,  68  S.  W.  Rep.,  743 ;  Missouri,  K. 
&  T.  Ry.  Co.  V.  Mills,  65  S.  W.  Rep.,  74;  Gonzales  v.  Adoue,  94  Texas, 
125. 

Where  the  allegations  in  plaintiff's  petition  are  restricted  to  specific 
acts  of  negligence  on  the  part  of  defendant,  evidence  showing  other  acts 
of  negligence  not  alleged  is  inadmissible.  Missouri  Pac.  Rv.  Co.  v. 
Hennessey,  75  Texas,  155;  Gulf,  C.  &  S.  P.  Ry.  Co.  v.  Younger,  29 
S.  W.  Rep.,  948;  Johnson  v.  Galveston,  H.  &  N.  Ry.  Co.,  66  S.  W. 
Rep.,  908,  and  cases  there  cited. 

Evidence  showing  the  defective  condition  of  an  instrumentality  subse- 
quent to  the  occurrence  of  an  accident,  when  such  defective  condition 
might  reasonably  be  attributed  to  the  accident  itself,  is  incompetent  to 
show  the  condition  of  the  instrumentality  at  the  time  of  the  accident, 
or  negligence  in  the  construction  or  maintenance  thereof,  and  its  ad- 
mission for  these  purposes,  especially  in  instances  where  there  is  a  total 
absence  »of  competent  evidence  going  to  show  its  condition  at  the  time 
of  the  accident,  or  that  its  condition  when  examined  subsequent  to  the 
occurrence  of  the  accident  could  reasonably  have  been  caused  by  the 
accident  itself,  is  material  and  reversible  error.  Gulf,  C.  &  S.  F.  Ry. 
Co.  V.  Johnson,  83  Texas,  628 ;  Labatt.  Master  and  Servant,  sec.  82i ; 
Robinson  v.  Charles  Wright  &  Co.,  53  N.  W.  Rep.,  938,  94  Mich.,  283 ; 
Ketterman  v.  Drv  Fork  Rv.  Co.,  37  S.  E.  Rep.,  689 ;  Perry  v.  Michigan 
Central  Rv.  Co.,  G5  N.  W!  Rep.,  608. 
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Davis  dk  Davis  and  Blount  &  Oarrison,  for  defendant  in  error. — ^That 
the  court  did  not  err  in  its  charge  to  the  jury  upon  the  degree  of  care 
required  of  an  employe,  cited:  Trinity  Lumber  Co.  v.  Denham,  85 
Texas,  56;  Gulf,  H.  &  S.  A.  Ry.  Co.  v.  Crawford,  29  S.  W.  Rep.,  958; 
Hightower  v.  Gray,  11  Texas  Ct.  Rep.,  392. 

Evidence  showing  the  defective  condition  of  the  foundation  of  the 
lumber  stack  which  fell,  causing  plaintiff  to  receive  his  injuries,  subse- 
quent to  the  date  of  his  injury  is  admissible  when  there  is  no  inference 
from  it  that  it  was  not  in  the  same  condition  when  the  accident  occurred 
as  when  the  witness  examined  it.  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Johnson, 
83  Texas,  628. 

REESE,  Associate  Justice. — ^Lenard  Dickerson  sued  the  Kiiby 
Lumber  Company  to  recover  damages  for  personal  injuries,  and  upon 
trial  before  a  jury  recovered  judgment  for  $5,750,  and  defendiEUit 
appeals. 

It  was  alleged,  in  the  petition,  that  appellee  was  in  the  employ  of 
appellant  and  was  engaged  under  direction  of  those  in  authority  over 
him  in  stacking  lumber.  While  so  engaged,  and  while  coming  down  off 
of  the  lumber  stack,  the  foundation  of  the  stack  gave  way,  and  thereby 
appellee  was  violently  thrown  against  another  lumber  stack;  that  the 
first  stack  fell  upon  him,  inflicting  upon  him  permanent  and  serious 
injuries,  the  nature  of  which  are  fully  set  out.  It  was  alleged  that 
appellee  knew  nothing  of  the  unsafe  condition  of  the  foundation  of  the 
lumber  stack.  The  manner  in  which  the  foundation  was  constructed, 
and  the  defect  or  vice  in  such  construction  are  fully  explained.  It  was 
averred  that  this  defective,  unsafe  and  dangerous  condition  was  known 
to  appellant,  or  could  have  been  known  by  the  use  of  ordinary  care  and 
diligence.  Negligence  is  charged  against  appellant  in  the  matter  of  the 
construction  of  the  foundation  of  the  lumber  stack. 

Appellant  answered  by  general  demurrer,  which  was  overruled,  and  by 
several  special  exceptions,  some  of  which  were  sustained  and  some 
overruled,  and  which  it  is  not  necessary  to  further  mention.  Appellant 
also  pleaded  a  general  denial,  contributory  negligence  and  assumed 
risk. 

The  evidence  discloses  substantially  the  following  facts:  Appellee 
was  in  the  employ  of  the  appellant  at  the  time  of  the  accident.  He  had 
been  at  work  three  or  four  days  and  had  been  engaged  in  stacking  lum- 
ber. He  had  some  previous  experience  at  the  business.  To  make  a 
stack  of  lumber  a  foundation  is  first  built  of  pieces  of  lumber  resting 
on  the  ground.  This  foundation  is  considerably  higher  at  one  end  than 
the  other  in  order  that  the  lumber  pile,  when  finished,  may  shed  the 
water.  In  the  process  of  stacking  one  man  stays  on  the  ground  or  the 
"dolly-way"  and  hands  the  pieces  to  a  man  on  the  top  of  the  pile,  who 
placies  them  in  the  stack.  Appellee  and  another  man  were  so  engaged 
at  the  time,  and  these  two  would  alternate,  that  is,  first  one  and  then 
the  other  would  be  on  top  of  the  stack.  Appellee  had  been  at  work  on 
top,  and  in  order  to  exchange  with  his  fellow  workman,  was  coming 
down  off  of  the  pile  at  the  higher  end,  when  the  foundation  upon  whidi 
the  stack  was  built  gave  way  at  one  of  the  comers  at  this  end,  causing 
the  whole  stack  to  topple  over.     Appellee  was  thrown  against  anoflier 
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lumber  stack  and  caught  between  the  two.  One  of  his  legs  was  broken 
in  three  places,  and  he  was  otherwise  seriously  injured.  The  case 
turned  mainly  upon  the  question  of  whether  the  accident  was  caused 
by  a  defective  construction  of  the  foundation  of  the  lumber  stack,  and 
of  negligence  vel  non  on  the  part  of  appellant  in  such  construction. 
The  evidence  mainly  relied  upon  to  show  the  defective  construction  was 
that  which  showed  that  the  supports  of  the  lumber  stack  at  the  south- 
west comer,  where  the  stack  gave  way,  were  placed  on  the  bare  ground 
and  at  or  very  near  the  margin  or  bank  oi  a  small  running  branch 
where  the  ground  was  loose  and  soft. 

In  view  of  the  disposition  which  other  assignments  of  error  require 
to  be  made  of  the  case,  we  will  not  discuss  the  first  four  assignments 
which  attack  the  action  of  the  court  in  overruling  appellant's  motion 
for  a  new  trial  upon  the  facts. 

The  fifth,  sixth  and  seventh  assignments  of  error  complain  of  the  error 
of  the  court  in  regard  to  the  following  paragraphs  of  its  general  charge 
to  the  jury: 

"On  the  question  of  negligence,  you  are  charged  that  it  is  the  duty 
of  those  operating  a  saw  miU  and  stacking  lumber  in  its  yards,  through 
their  agents  or  managers,  to  provide  reasonably  safe  foundations  for 
its  lumber  stacks;  such  reasonably  safe  foundation  as  is  commonly  used 
by  skilled  and  experienced  mill  men,  and  such  as  they  could,  by  the 
use  of  ordinary  skill,  provide,  and  a  failure  to  so  do  and  provide  would 
be  in  law  negligence.*' 

"The  defendant  company  was  required,  and  it  was  its  duty  in  law, 
to  provide  a  reasonably  safe  foundation  for  its  lumber  stacks,  upon 
which  its  employes  stacked  their  lumber,  the  foundations  to  be  of  that 
kind  and  construction  as  was  ordinarily  deemed  safe  for  the  purposes 
of  stacking  lumber,  and  to  keep  the  same  in  safe  repair  or  far  as 
ordinary  skill  and  diligence  could  do,  and,  if  the  defendant  company 
did  this,  then  it  could  not  be  held  liable,  and  if  you  so  find,  you  will 
find  for  the  defendant." 

"But  if  the  foundation  under  the  lumber  pile  was  safe  and  sufiicient, 
so  far  as  ordinary  skill  and  diligence  could  provide  or  ascertain,  then 
the  defendant  would  not  be  liable,  and  if  you  so  find  let  your  verdict 
be  for  the  defendant.'' 

As  presented  in  these  instructions  the  duty  imposed  upon  appellant 
was  to  provide  a  reasonably  safe  foundation  for  its  lumber  stack,  and 
such  as  is  commonly  used  by  skilled  and  experienced  mill  men,  and 
such  as  they  could,  by  the  use  of  ordinary  skill,  provide.  The  jury  is 
instructed  that  the  failure  to  do  so  would  be,  in  law,  negligence.  This  is 
the  substance  of  the  paragraphs  of  the  charge  complained  of  in  the 
fifth  assignment,  and  the  same  general  principle,  as  to  the  duty  of  ap- 
pellant, is  presented  in  the  other  paragraphs  referred  to.  The  duty 
of  the  employer  is  made  absolute,  and,  although  he  may  have  exercised 
not  only  ordinary  care  but  the  highest  degree  of  care,  if  the  foundation 
for  the  lumber  stack  proved  to  be  not  reasonably  safe  and  not  such  as 
he  could  by  the  use,  not  of  ordinary  care,  but  of  ordinary  skill,  provide, 
he  is  guilty  of  negligence  and  must  answer  for  the  consequences.  The 
same  obligation  is  imposed  upon  the  employer  to  keep  the  foundation 
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in  safe  repair,  as  far  as  ordinary  skill  and  diligence  could  do,  regard- 
less of  the  amount  or  degree  of  care  actually  exercised  by  him. 

That  this  is  a  more  onerous  responsibility  upon  the  employer  than 
the  law  imposes  is  settled  by  the  decisions  of  the  Supreme  Court  of 
this  State.  In  the  practical  application  of  this  measure  of  duty  in  the 
present  case,  appellee  would  have  only  been  required  to  show  that  the 
foundation  of  the  lumber  stack  was  not  reasonably  safe,  and  that  it  was 
possible  by  the  use  of  ordinary  skill  to  have  made  it  reasonably  safe 
and  kept  it  in  such  condition.  These  facts  having  been  established,  no 
amount  of  care  on  the  part  of  appellant  would  have  protected  it  from 
liability.  The  law  imposed  upon  the  appellant  only  the  duty  id  exercise 
ordinary  care  to  provide  a  reasonably  safe  foundation  for  the  lumber 
stack,  and  a  like  degree  of  care  to  maintain  it  in  such  condition.  This 
is,  not  only  theoretically,  but  practically,  different  from  the  measure 
of  duty  imposed  upon  it  by  the  charge  of  the  court.  (Houston  &  T.  C. 
Ry.  Co.  V.  Oram,  49  Texas,  345 ;  Texas  &  Pac.  Ry.  Co.  v.  McCov,  90 
Texas,  266;  Galveston,  H.  &  S.  A.  Ry.  Vo.  v.  Gormley,  91  Texas,  303.) 

In  Galveston,  H.  &  S.  A.  Ry.  v.  Crawford,  29  S.  W.  Rep.,  958, 
and  Hightower  v.  Gray,  11  Texas  Ct.  Rep.,  392,  cited  by  appellee  in  his 
brief,  the  doctrine  of  ordinary  care  as  the  measure  of  the  employer's 
duty  is  expressly  recognized. 

It  is  insisted  by  appellee  that  in  other  paragraphs  of  the  court's 
charge  the  jury  were  properly  instructed  that  appellant  was  to  be  held 
responsible  only  for  the  failure  to  exercise  ordinary  care.  These  in- 
structions, which  it  is  claimed  so  modified  the  doctrine  laid  down  in 
those  paragraphs  of  the  charge  hereinbefore  quoted,  as  to  relieve  the 
charge,  taken  as  a  whole,  pf  any  injurious  consequences  to  appellant,  are 
as  follows: 

"The  mere  fact  that  an  accident  happens  or  an  injury  occurs,  is  not 
of  itself  proof  of  negligence,  and  mill  men  are  not,  under  the  law,  re- 
quired to  use  the  highest  possible  degree  of  care  and  caution  of  which 
the  human  mind  can  conceive,  or  such  degree  as  would  prevent  every 
possible  accident,  but  they  are  only  required  to  exercise  ordinary  care 
and  diligence." 

"You  are  charged  that  the  defendant  is  not  to  be  held  as  an 
insurer  of-  its  employes  against  accident  by  reason  of  unsafe  or  insuflBci- 
ent  foundations  under  its  lumber  piles,  but  is  by  the  law  only  required 
to  use  ordinary  care  and  caution  to  construct  safe  foundations  and  to 
keep  them  in  such  condition." 

These  instructions  unquestionably  contain  a  proper  statement  of  the 
law.  The  question  to  be  determined  is  as  to  their  effect  in  counteracting 
the  effect  of  those  portions  of  the  charge  objected  to.  The  jury,  by  the 
instructions  contained  in  the  charge  taken  as  a  whole,  are  required  to 
measure  appellant's  responsibility  by  two  entirely  different  and  in- 
consistent standards.  If  they  adopted  one,  they  had  to  discard  the 
other.  If  they  endeavored  to  reconcile  them  it  is  not  improbable  that 
they  may  have  construed  the  charge  to  mean,  as  a  whole,  that,  while 
appellant  was  only  required  to  exercise  ordinary  c^re,  such  ordinary 
care  required  it,  as  matter  of  law,  to  provide  such  reasonably  safe 
foundations  for  the  lumber  stack  as  is  commonly  used  by  skilled  and 
experienced  mill  men  and  such  as  they  could,  by  the  use  of  ordinary 
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skill,  provide.  They  might  reasonably  understand  the  charge,  taken 
as  a  whole,  arbitrarily  and  as  a  matter  of  law,  to  fix  the  standard  of 
ordinary  care  imposed  upon  appellant  by  an  absolute  requirement  to 
provide  reasonably  safe  foundation  for  the  stack.  So  understood,  those 
portions  of  the  charge  referring  to  the  exercise  of  ordinary  care  by 
appellant  would  in  no  degree  have  modified  the  objectionable  portions 
of  the  charge.  If  no  attempt  was  made  to  harmonize  the  inconsistent 
portions  of  the  charge,  it  would  be  impossible  to  tell  whether  the  ob- 
jectionable or  the  correct  rule  was  used  by  the  jury  in  measuring  ap- 
pellant's responsibility. 

A  charge,  identical  in  all  material  particulars  with  this,  was  given  by 
the  trial  court  in  Trinity  Lumber  Company  v.  Denham  (85  Texas,  56), 
and  seems,  if  not  approved,  at  least  not  to  have  been  condemned  in  the 
opinion  of  the  commission  of  appeals,  adopted  by  the  Supreme  Court. 
In  the  present  case  the  court  gives,  as  a  part  of  the  general  charge,  an 
instruction  as  to  the  duty  of  appellant  to  use  ordinary  care  not  incorpor- 
ated in  the  general  charge  of  the  court  in  Lumber  Co.  v.  Denham,  but 
given  in  that  case  at  the  request  of  appellant,  which  makes  the  charge  in 
the  present  case  completely  identical  with  the  charge  in  that  case.  The 
judgment  of  the  trial  court  in  that  case  was  reversed  upon  another 
ground,  and  although  the  court  sets  out  the  charge  in  full  in  the  opinion, 
and  states  that  most  of  the  assignments  of  error  relate  to  the  charge, 
there  is  not  to  be  found  anywhere  in  the  opinion  any  direct  approval 
of  the  charge  or  any  reference  to  those  features  thereof  which  are  at- 
tacked in  the  charge  in  the  present  case.  Indeed,  it  does  not  aflBrma- 
tively  appear  that  the  charge  was  objected  to  upon  the  grounds  presented 
by  the  assignments  of  error  in  the  present  case,  nor  does  it  appear  that 
it  was  considered  by  the  court  that  the  instructions  given  as  to  the 
duty  of  the  employer  to  use  ordinary  care  saved  the  charge  as  a  whole 
from  condemnation. 

In  view  of  what  we  must  regard  as  the  settled  law  upon  the  question 
especially  as  announced  in  the  later  decision  by  the  Supreme  Court 
cited  above  and  by  this  court  in  Bering  Mfg.  Co.  v.  Peterson,  67  S.  W. 
Rep.,  133,  Lumber  Co.  v.  Denham  can  not  be  given  controlling  effect 
in  deciding  the  question  involved  in  this  case. 

It  was  also  error  to  instruct  the  jury  in  substance  that  it  was  the 
duty  of  appellant  to  provide  such  a  foundation  for  the  lumber  stack  as 
is  commonly  used  by  skilled  and  experienced  mill  men.  Appellant 
could  not  absolve  itself  from  responsibility  by  doing  so  if  ordinary  care 
required  otherwise,  neither  would  it  be  liable  for  a  failure  to  do  so  if 
ordinary  care,  as  properly  defined  in  the  charge,  did  not  require  it. 
This  portion  of  the  charge  injected  into  the  consideration  of  the  case 
by  the  jury  an  erroneous  standard  by  which  to  determine  appellant's 
responsibility.  Experienced  mill  men  may  have  commonly  used  a  fashion 
of  foundation  for  lumber  stacks  which  ordinary  care  would  utterly  con- 
demn. Evidence  would  be  admissible  as  to  the  kind  of  foundation  for 
lumber  stacks  in  common  use  by  experienced  mill  men,  upon  the  issue 
as  to  whether  appellant  was  chargeable  with  a  \7ant  of  ordinary  care  in 
the  construction  of  the  one  in  question,  if  in  fact  ib  was  not  reasonably 
safe,  but  the  test  by  which  appellant  i:;  to  be  judged  is,  at  last,  whether 
it  has  exercised  ordinary  care  in  the  matter.     (Gulf,  C.  &  S.  F.  Ry.  Co. 
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V.  Evansich,  61  Texas,  5 ;  Gulf,  C.  &  S.  F.  Ev.  Co.  v.  Smith,  87  Texas, 
348.) 

We  fully  recognize  the  rule  that  the  charge  of  the  court  is  to  be  read 
as  a  whole  and  not  in  isolated  sections.  If  taken  as  a  whole  it  con- 
tains "within  its  four  comers"  a  correct  statement  of  the  law  upon 
which  the  case  should  be  decided  by  the  jury,  so  expressed  as  to  be 
clearly  understood  by  men  of  plain  common  sense,  and  there  is  nothing 
to  mislead  the  jury  from  the  application  of  such  correct  principles  to 
the  facts  of  the  case,  it  should  not  be  condemned  if  isolated  sections  when 
separated  from  the  body  of  the  charge  and  critically  analyzed  might  be 
susceptible  of  a  construction  that  possibly,  if  so  considered,  might  mis- 
lead the  jury.  Allowing,  however,  the  full  force  of  these  considerations, 
w6  must  conclude  that  the  unquestionable  error  in  those  parts  of  the 
court^s  charge  attacked  by  the  assignments  of  error,  was  not  cured  by 
the  other  portions  of  the  charge  referred  to.  (Gonzales  v.  Adoue  & 
Lobit,  94  Texas,  125;  Baker  v.  Ashe,  80  Texas,  361.)  The  trial  court 
was  clearly  misled  by  the  opinion  of  the  court  in  Lumber  Co.  v.  Den- 
ham,  supra. 

We  think  the  court  also  committed  error  in  submitting  the  caae  to 
the  jury  upon  an  instruction  that  based  appellee's  right  to  recover,  not 
upon  the  facts  of  appellant's  negligence,  but  upon  the  fact  of  appellant's 
knowledge  of  the  safety  in  the  foundation  of  the  lumber  stack,  aa  set 
out  in  the  ninth  assignment,  but  this  error  might  be  regarded  as  im- 
material if  the  charge  were  otherwise  correct. 

The  evidence  does  not  seem  to  us  to  raise  the  issue  of  contributory 
negligence,  as  set  out  in  the  tenth  assignment  of  error. 

Appellant  complains  of  the  ruling  of  the  court  in  allowing  William 
Ferguson  to  testify  that  there  was  a  spring  or  spring  branch  near  the 
foundation  of  the  lumber  stack ;  on  the  ground  that  there  were  no  alle- 
gations in  the  petition  to  authorize  the  admission  of  the  testimony. 
We  are  inclined  to  think  the  allegations  of  the  petition  sufficient  to 
authorize  the  admission  of  this  testimony,  but  it  is  not  clear,  and  an 
amendment  of  the  petition  is  suggested  to  meet  this  objection. 

There  was  no  error  in  admitting  the  testimony  of  N.  Jolly  and 
William  Ferguson  as  to  the  condition  of  the  lumber  pile  and  the  foun- 
dations thereof  when  examined  by  them  after  the  accident.  We  think 
it  sufficiently  appears  that  such  conditions  could  not  be  attributed  to 
the  fall  of  the  lumber  stack.  This,  however,  should  be  more  clearly 
shown  upon  another  trial. 

For  the  errors  indicated  the  judgment  of  the  trial  court  is  reversed 
and  the  cause  remanded. 

Reversed  and  remanded. 
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Ragley  Lumber  Company  v.  Insurance  Company  op  North 

America. 

Decided  April  7,  1906. 

Judgment — Finding  of  Taot — Preiumption. 

In  the  absence  of  findings  of  fact  by  the  trial  court  the  Appellate  Court 
will  impute  to  the  trial  court  such  a  finding  on  anj  issue  of  fact,  if  supported 
by  the  evidence,  as  will  support  the  judgment.  Evidence  considered,  and  held 
to  support  a  finding  by  the  trial  court  that  a  policy  of  insurance  was  cancelled 
before  the  loss  occurred. 

Appeal  from  the  District  Court  of  Gregg  County.  Tried  below  before 
Hon.  Bichard  B.  Levy. 

F,  H.  Pendergast  and  W,  T.  Armisiead,  for  appellant. — The  policy 
was  not  cancelled  on  July  23,  1903,  because  the  agent  of  t^e  insurance 
company  had  no  authority  from  plaintiff  to  sign  the  receipt  for  the 
unearned  premiimi,  or  to  cancel  the  policy,  without  returning  the  un- 
earned premium.  Continental  Ins.  Co.  v.  Busby,  3  Texas  App.  Civ.  Cases, 
sees.  101,  102;  Planters  Ins.  Co.  v.  I.  0.  0.  P.,  1  Texas  App.  Civ.  Cases, 
sec.  758;  Ostrander  on  Fire  Insurance,  pp.  48.  60,  67;  Griffey  v.  New 
York  Cent.  Ins.  Co.,  53  Am.  Rep.,  202 ;  Thompson  v.  Phoenix,  136  U. 
S.,  287. 

The  policy  could  not  be  cancelled  by  the  insurer  without  paying  to 
plaintiff  at  once  the  amount  of  the  unearned  premiums,  because  the 
policy  so  provided  in  its  terms,  and  that  stipulation  ought  to  be  con- 
strued as  harshly  against  the  insurance  company  as  warranties  usually 
are  against  the  insured.  Fire  Association  v.  Wickham,  141  U.  S.,  582 ; 
1  Joyce  on  Insurance,  sec.  637. 

The  policy  was  in  force  when  the  loss  by  fire  occurred,  because  A.  M. 
TJrquhart  was  the  agent  of  the  insurer,  and  not  the  agent  of  Ragley 
Lumber  Company.    Rev.  Stats.,  art.  3093. 

Alexander  £  Thompson,  for  appellee. — Where  there  is  evidence  sus- 
taining the  judgment  of  a  trial  court  its  judgment  has  the  force  and 
effect  of  a  verdict  of  a  jury  on  the  facts,  and  will  not  be  disturbed. 
Jordan  v.  Brophy,  41  Texas,  284 ;  Flanagan  v.  Pearson,  60  Texas,  383 ; 
Stone  V.  Brown,  54  Texas,  335 ;  Cooper  v.  Homer,  62  Texas,  363 ;  Willis 
V.  Morris,  63  Texas,  460 ;  Blackburn  v.  Knight,  81  Texas,  330. 

The  policy  was  cancelled  according  to  its  own  terms,  whether  the 
cancellation  was  at  the  instance  of  the  insurance  company  or  the  insured. 
Swarzchild  v.  Phoenix,  115  Fed.  Rep.,  653;  Same  case,  124  Fed.  Rep., 
52 ;  El  Paso  Reduction  Co.  v.  Hartford  Ins.  Co.,  121  Fed.  Rep.,  937-8 ; 
Miller  v.  Fireman's  Fund,  54  W.  Va.,  344;  Springfield  F.  &  M.  Ins. 
Co.  V.  McKennon,  59  Texas,  507 ;  Lampasas  Hotel  Co.  v.  Home  Ins.  Co., 
43  S.  W.  Rep.,  1081;  W.  of  E.  Ref.  Mar.  10,  1898. 

A  policy  of  insurance  may  be  cancelled  by  agreement  of  the  parties, 
expressed  or  implied,  independent  of  any  stipulation  in  the  contract 
therefor,  and  this  policy  was  so  cancelled.  Hartford  v.  Reynolds,  36 
Mich.,  502 ;  Sea.  Ins.  Co.  v.  Johnston,  105  Fed.  Rep.,  286 ;  44  C.  C.  A., 
477;  Ikeller  v.  Hartford,  53  N.  Y.  Sup.,  323;  Edwards  v.  Home  Ins. 
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Co.,  73  S.  W.  Sep.,  881  (Mo.),  and  cases  cited;  Kooistra  v.  Bockfoid 
Ins.  Co.,  81  K  W.  Rep.,  568  (Mich.)  ;  Citizens  Ins.  Co.  v.  Henderson 
Elevator  Co.,  84  S.  W.  Rep.,  580  (Ky.) ;  Stone  v.  Franklin  Ins.  Co., 
105  N.  Y.,  543;  Faulkner  v.  Manchester  Fire,  50  N.  E.  Rep.,  529 
(Mass.);  Parker  v.  Exchange  Ins.  Co.,  44  N.  E.  Rep.,  616  (Mass.); 
Standard  Oil  v.  Triumph  Ins.  Co.,  64  N.  Y.,  85;  Train  v.  Holland 
Ins.  Co.,  68  N.  Y.,  211. 

Appellant  was  estopped,  under  the  facts,  to  question  the  sufiBciency 
of  the  cancellation.  Kooistra  v.  Rockford  Ins.  Co.,  81  N.  W.  Rep., 
568;  Hartford  v.  Reynolds,  36  Mich.,  503. 

REESE,  Associate  Justice. — This  is  a  suit  instituted  by  appellant 
to  recover  upon  a  policy  of  fire  insurance  upon  its  saw  mill  property. 
The  policy  was  for  $5,000  and  the  amount  claimed  is  $1,550.  The 
policy  was  issued  by  the  appellee  on  December  19,  1902,  and  insured 
appellant's  property  for  one  year  from  that  date.  The  property  insured 
was  destroyed  by  fire  on  August  5,  1903. 

It  is  claimed  by  appellee  that  the  policy  was  cancelled  on  July  23, 
1903. 

Upon  trial,  without  a  jury,  judgment  was  rendered  for  defendant, 
and  the  plaintiff  appeals. 

There  are  no  findings  of  fact,  but  we  gather  from  appellant's  brief 
that  the  trial  court  held  that  the  policy  was  cancelled  on  July  23,  1903, 
as  claimed  by  appellee.  The  several  assignments  of  error  present  the 
question  that  the  court  erred  in  so  holding.  This  court  will  impute  to 
the  trial  court  such  a  finding  on  any  issue  of  fact,  if  supported  by  the 
evidence,  as  will  support  the  judgment.  (Hull  v.  Woods,  38  S.  W.  Rep., 
165.) 

The  evidence  is  sufficient  to  support  the  conclusion  that  the  cancel- 
lation of  the  policy  on  July  23  was  really  at  the  instance  of  appellant; 
that  he  desired  for  purposes  of  his  own  to  have  the  policy  cancelled,  and 
arranged  with  Urquhart  that  it  should  be  done,  but  that  in  order  that 
appellant  might  get  a  return  of  the  unearned  premium  at  the  pro  rata 
rate  instead  of  at  the  short  rate,  the  cancellation  should  appear  to  have 
been  done  at  the  instance  of  the  appellee.  Urquhart  was  not  the  agent 
of  appellee  but  had  procured  this  policy  from  Offenhauser  &  Co.,  ap- 
pellee's agents,  upon  a  division  of  the  commission  between  them.  In 
effecting  the  cancellation  Urquhart  really  acted  as  the  agent  of  appellant, 
who  sent  the  policy  to  him  for  cancellation  on  July  23.  Urquhart  at 
once  cancelled  the  policy,  signed  appellant's  name  to  the  receipt  for 
unearned  premium  and  forwarded  it  to  Offenhauser  &  Co.,  appellee's 
agents,  at  the  same  time  giving  appellant  credit  on  his  books  for  the 
amount  of  the  unearned  premium.  This  was  in  accordance  with  the 
course  of  dealing  between  appellant  and  Urquhart  for  several  years. 
On  the  next  day,  July  24,  Urquhart  wrote  to  appellant  notifying  it  of 
the  receipt  of  the  policy  and  that  he  had  reported  the  cancellation  at 
pro  rata  rates,  adding,  "Therefore  we  have  your  name  left  entirely  out 
of  the  transaction  with  a  view  of  getting  pro  rata  cancellation  through 
for  each  company,  which  we  believe  we  will  be  able  to  secure,  and  by 
August  10  we  will  have  completed  the  transaction  and  a  check  will  go 
forward  from  us.'*    The  policy  was  cancelled  as  of  July  23,  which  was 
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in  accordance  with  the  understanding  between  Urquhart  and  appellant. 
It  was  not  the  understanding  of  appellant  that  the  policy  should  not  be 
cancelled  until  the  unearned  premium  should  be  paid  to  him,  but  that 
it  should  be  done  at  once.  The  understanding  between  appellant  and 
Urquhart  was  such  as  to  authorize  Urquhart  to  cancel  the  policy  on  the 
23d  when  received  by  him  from  appellant  and  to  sign  for  appellant  the 
receipt  on  the  policy  for  the  unearned  premium,  and  to  remit  the  same 
to  appellant  as  soon  as  he  could  get  the  amount  from  Offenhauser  & 
Co-  This  seems  from  the  evidence  to  have  been  satisfactory  to  ap- 
pellant.    (Lampasas  Co.  v.  Home  Ins.  Co.,  l?  Texas  Civ.  Apjp.,  616.) 

The  policy  contained  the  usual  provision,  to  wit :  "This  policy  shall 
be  cancelled  at  any  time  at  the  request  of  the  insured,  or  by  the  com- 
pany, by  giving  five  days  notice  of  such  cancellation.  If  this  policy 
shall  be  cancelled,  as  hereinbefore  provided,  or  become  void  or  cease, 
the  premium  having  been  actually  paid,  the  unearned  premium  portion 
shall  be  returned  on  surrender  of  this  policy  or  last  renewal,  this  com- 
pany retaining  the  customary  short  rate,  except  that  when  this  policy 
is  cancelled  by  this  company  by  giving  notice,  it  shall  retain  only  a 
pro  rata  premium.''  Urquhart  sent  appellant  a  check  for  the  unearned 
premium  on  August  8  (the  fire  having  occurred  on  August  5,  which 
was  returned  by  appellant.  The  policy  having  been  sent  to  Urquhart 
for  immediate  cancellation  by  appellant  on  July  23,  under  the  cir- 
cumstances detailed,  not  at  the  instance  of  or  upon  notice  from  the 
company,  but  at  the  instance,  in  fact,  of  appellant,  appellant  can  not 
now  claim  that  such  cancellation  was  unauthorized  and  without  eflEect 
because  the  unearned  premium  was  not  returned  to  him  at  the  time  of 
such  cancellation.  This  was  not  the  agreement  or  understanding. 
(Hartford  Ins.  Co.  v.  Reynolds,  36  Mich.,  502;  Sea  Ins.  Co.  v.  John- 
ston, 105  Fed.  Rep.,  286 ;  Kooistra  v.  Rockford  Ins.  Co.,  81  N.  W.  Rep., 
568;  Schwarzchild  v.  Phoenix  Ins.  Co.,  115  Fed.  Rep.,  653,  124  Fed. 
Rep.,  52.) 

If  Urquhart  was  the  agent  of  appellee,  the  case  for  appellant  would 
be  no  better.  In  sending  the  policies  to  Urquhart  for  immediate  can- 
cellation (and  the  evidence  leaves  no  doubt  that  this  was  appellant's 
intention),  and  in  accepting  Urquharfs  statement  in  the  letter 
acknowledging  the  receipt  of  the  policies,  and  their  cancellation,  and 
advising  him  that  check  for  the  unearned  premium  would  be  forwarded 
later,  appellant  waived  the  payment  of  the  unearned  premium  as  a 
prerequisite  to  the  cancellation.  (Train  v.  Holland  Ins.  Co.,  68  N.  Y., 
208-213.) 

The  trial  court  did  not  err  in  holding  that  the  policy  was  cancelled 
before  the  fire  occurred,  and  that  appellee  was  not  liable  thereon.  We 
find  no  error  in  the  judgment  and  it  is  affirmed. 

Affirmed. 


Vol.  XUT.  Civil— 33. 
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Port  Worth  and  Bio  Grande  Railway  Company  v.  J.  E.  McCarty 

ET   AL. 

Decided  April  7,  1906. 

1.— Lott  Baflrga^e— LUbiUt7. 

Although  the  agent  of  the  defendant  railroad  company  was  also  agent  for 
an  express  company,  where  the  facts  show  that  plaintiff  dealt  with  such  agent 
in  his  capacity  as  agent  for  the  railroad  company  in  delivering  her  baggage 
to  him,  the  railroad  company  would  be  liable  for  the  loss  of  such  baggage. 

2.— Baggage— Value. 

The  strict  rule  of  market  value  can  not  be  applied  to  baggage  consisting 
of  household  goods  and  wearing  apparel. 

Appeal  from  the  District  Court  of  Erath  County.  Tried  below  before 
Hon.  W.  J.  Oxford. 

Martin  &  Oeorge,  for  appellant. 

John  E.  McCarty  and  Hunter  &  Hunter,  for  appellees. 

SPEEB,  Associate  Justice. — Appellant  instituted  this  suit  by  peti- 
tion for  injunction  against  appellees  to  restrain  the  collection  of  a 
certain  judgment  for  the  sum  of  twenty  dollars  rendered  by  appellee 
Abies  as  justice  of  the  peace  against  appellant  and  in  favor  of  appellee 
Sam.  C.  Phillips.  The  District  Court  rendered  judgment  perpetuating 
the  injunction,  but  having  obtained  jurisdiction  of  the  cause  to  hear 
the  injunction,  retained  jurisdiction  for  all  purposes  and  rendered  judg- 
ment for  appellee  Phillips  on  his  cross  bill  for  damages,  which  consisted 
in  the  alleged  loss  of  some  household  goods  committed  to  the  care  of 
appellant  for  transportation  from  Dublin  to  Stephenville.  We  adopt 
the  trial  court's  findings  of  fact  to  the  effect  that  the  wife  of  appellee 
Phillips  was  a  passenger  on  appellant's  line  from  Dublin  to  Stephen- 
ville, and  that  at  such  time  she  placed  her  two  trunks  and  the  package 
of  baggage  in  question  in  the  custody  of  appellant  at  the  former  place, 
with  the  request  that  the  same  be  checked  to  her  destination;  that  ap- 
pellant's agent  informed  her  that  the  train  was  so  near  he  would  not 
have  time  to  check  the  package  of  baggage,  but  that  he  would  send  it 
by  express  the  next  day ;  that  the  trunks  were  checked  and  placed  on  the 
baggage  car  by  appellant's  agent,  and  that  though  the  package  of 
baggage  was  not  checked,  it  was  put  on  the  car  by  some  one  before  the 
train  left  Dublin  and  was  thereafter  lost ;  that  said  package  of  baggage 
contained  the  following  articles:  two  comforts,  one  pair  gum  boots,  one 
pair  of  shoes,  twelve  yards  of  carpet,  which  were  of  the  value  of  thirty- 
two  dollars. 

The  first  assignment  complains  that  the  court  erred  in  admitting  and 
considering  in  evidence  the  testimony  of  Mrs.  Phillips  as  to  the  value 
of  the  articles  in  controversy,  because  her  testimony  showed  the  contract 
made  by  her  to  have  been  made  with  the  express  company  and  not  with 
the  railroad  company,  and  because  further,  her  testimony  failed  to  show 
that  she  was  qualified  to  speak  as  to  the  market  value,  and  failed  to  shov 
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that  the  articles  lost  were  second-hand  goods^  authorizing  any  other  rule 
than  the  rule  of  market  value  as  a  basis  for  recovery.  We  think  this 
testimony  was  clearly  admissible.  It  indisputably  appears  that  Mrs. 
Phillips  was  dealing  with  appellant  in  the  purchase  of  her  ticket  and 
checking  of  her  baggage,  and  not  with  the  express  company,  although 
appellant's  station  agent  appears  to  have  been  acting  as  the  express 
agent  also.  Furthermore,  as  the  trial  court  concluded,  it  could  make 
no  difference  if  the  express  company  was  liable,  the  lost  package  was 
traced  into  appellant's  hands  and  it  would  be  equally  liable  for  the 
miscarriage.  The  strict  rule  of  market  values  could  not  be  made  to 
apply  to  articles  such  as  these  appear  to  have  been.  All  of  appellant^s 
objections  to  the  testimony  were  without  merit  and  properly  overruled. 
The  remaining  assignments  are  necessarily  disposed  of  adversely  to 
appellant  by  what  we  have  said  above.  We  find  no  merit  in  any  of 
the  assignments  and  are  constrained  to  hold,  upon  the  suggestion  of 
appellee,  that  this  appeal  was  taken  for  delay  only,  that  such  is  the  fact, 
and  we  therefore  affirm  the  judgment  of  the  District  Court  and  here 
render  a  further  judgment  against  appellant  for  the  sum  of  ten  percent 
of  the  amount  of  the  recovery  below  as  damages. 

Affirmed  with  damages. 


G.  A.  Holland  et  al.  v.  J.  R.  Couts,  Jr.,  et  al. 

Decided  April  7,  1906. 

1. — ^Insane  Person — Suit  by  Next  Friend. 

A  person  of  unsound  mind  may  maintain  a  suit  by  next  friend  in  the 
Probate  Court  in  this  State  to  annul  the  probate  of  a  will. 

2. — Will — ^Eleetion — ^EBtoppel. 

A  wife  devised  her  entire  interest  in  the  community  estate  to  her  sur- 
viving husband;  her  will  was  duly  probated,  and  after  the  lapse  of  four  years 
the  husband,  asserting  claim  to  the  entire  community  estate  by  virtue  of  said 
will,  conveyed  by  deeds  of  gift  portions  of  said  estate  to  several  of  the  children 
of  himself  and  his  deceased  wife;  the  said  children  accepted  and  held  the  land 
so  conveyed  by  said  deeds  until  after  the  death  of  their  father,  when  they  in- 
stituted suit  to  set  aside  the  probate  of  the  will  of  their  mother  on  the  ground 
of  mental  incapacity.  Held,  that  said  children  were  estopped  by  the  doctrine 
of  election  from  attacking  said  will. 

3. — Fee — Guardian  ad  Litem. 

By  article  1211,  Rev.  Stats.,  the  trial  court  is  vested  with  discretion  in 
allowing  a  fee  to  a  guardian  ad  litem. 

Appeal  from  the  District  Court  of  Parker  County.  Tried  below 
before  Hon.  J.  W.  Patterson. 

Hood  &  Shadle  and  C.  K.  Bell,  for  appellants. 

F,  0.  McKinsey,  McCall  &  McCall  and  H.  L,  Moseley,  for  appellees. 

CONNEE,  Chief  Justice. — This  is  an  appeal  from  the  judgment 
of  the  District  Court  of  Parker  County  annulling  the  last  will  and 
testament  of  Mrs.  Martha  Couts  at  the  instance  of  her  surviving  child- 
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ren.  Martha  Gouts  died  in  the  county  named  on  the  6th  day  of  Feb- 
ruary, 1894,  devising  her  entire  estate  to  her  surviving  husbaind,  J.  E. 
Couts,  Sr.,  who  subsequently,  to  wit,  on  June  12,  1895,  probated  the 
will  and  thereunder  asserted  title.  The  estate  so  devised  consisted 
principally,  if  not  wholly,  of  the  deceased  wife's  interest  in  a  large 
community  estate  of  herself  and  said  husband.  J.  R.  Couts,  Sr.,  died 
on  the  29th  day  of  November,  1904,  leaving  a  will  by  which  he  devised 
all  of  his  property  to  appellants  in  trust,  appointing  them  independent 
executors.  Appellants  seasonably  and  duly  qualified  as  such,  and  to- 
gether with  others  were  cited  to  appear  in  the  County  Court  and  answer 
the  petition  of  certain  of  the  surviving  children  of  Martha  and  J.  B. 
Couts,  Sr.,  to  set  aside  the  said  will  of  their  mother  on  the  ground  of  a 
want  of  mental  capacity  in  her  to  make  it  at  the  time  it  was  executed. 
The  trial  in  the  County  Court  resulted  in  a  judgment  setting  the  will 
and  its  order  of  probate  aside,  whereupon  appellants  appealed  to  the 
District  Court  where  a  trial  de  novo  resulted  in  a  like  judgment,  as 
stated  in  the  beginning  of  this  opinion. 

The  principal  questions  on  this  appeal  arise  from  the  court's  rulings 
on  certain  demurrers.  Two  of  appellees,  J.  R.  Couts,  Jr.,  and  Mrs. 
Mattie  Putman  (nee  Mattie  Couts),  sued  by  J.  A.  Chapman  as  next 
friend,  it  being  alleged  that  they  were  without  a  guardian  and  were  of 
unsound  mind,  and  appellants  assign  error  to  the  action  of  the  court  in 
overruling  their  .special  exception  to  such  appearance.  The  contention 
is  that  "a  next  friend  is  not  authorized  by  the  law  of  this  State  to  insti- 
tute and  maintain  a  proceeding  in  a  Probate  Court  for  the  purpose  of 
annulling  the  probate  of  a  will,  such  suit  can  only  be  brought  by  a 
guardian.'' 

We  have  had  but  little  hesitation  in  overruling  this  contention.  It  is 
well  settled,  and  appellants  concede,  that  in  this  State  a  suit  in  behalf 
of  a  person  of  unsound  mind  can  be  instituted  and  maintained  by  a  next 
friend  in  a  court  of  general  jurisdiction.  See  Holzheiser  v.  Gulf,  W. 
T.  &  P.  Ry.  Co.,  11  Texas  Civ.  App.,  677,  and  Hughey  v.  Mosby,  71  S. 
W.  Rep.,  395.  It  seems  equally  well  settled  that  a  County  Court's 
jurisdiction  over  probate  matter,  including  the  contest  of  a  will^  is 
general.  See  Murchison  v.  White,  54  Texas,  78 ;  Crawford  v.  McDonald, 
88  Texas,  626 ;  Henrv  v.  Roe,  83  Texas,  446 ;  Pranks  -v.  Chapman,  61 
Texas,  576 ;  Dew  v.  Dew,  23  Texas  Civ.  App.,  679.  The  County  Court 
then,  and  afterwards  the  District  Court,  in  the  trial  of  this  case  were 
in  the  exercise  of  the  general  power  conferred  upon  these  courte  by  the 
Constitution  and  laws  of  this  State  and  were  not  engaged  in  a  special 
proceeding  authorized  by  some  law  limiting  the  practice  to  its  own 
provisions.  In  other  words,  said  courts  were  empowered  to  try  the  con- 
test herein  conformably  to  general  rules  of  practice  obtaining  in  other 
cases,  and  if,  as  we  have  seen,  in  other  cases  a  non  compos  mentis  mav 
sue  by  next  friend,  no  good  reason  is  perceived  why  he  may  not  do  so 
in  a  proceeding  to  set  aside  a  will.  The  same  convincing  reason  for  the 
rule  applies  in  one  case  as  in  the  other,  and  we  hence  overrule  appel- 
lants' first  assignment  of  error. 

The  remaining  question  presents  greater  difficulty.  Among  other 
things  appellants,  by  an  amended  answer  filed  in  the  District  Court, 
specially  pleaded :    'That  after  the  expiration  of  more  than  four  years 
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from  the  time  of  the  probate  of  the  said  will  of  the  said  Mrs.  Martha 
Couts,  the  said  J.  E.  Couts,  Sr.,  and  his  daughters,  Mrs.  Margaret 
Moseley,  Mrs.  Mary  C.  Burnett,  Mrs.  Leah  Anderson  and  Mrs.  Susie  C. 
Grant,  each  believing  that  the  time  within  which  the  probate  of  the  will 
of  the  said  Mrs.  Martha  Couts  could  be  attacked  for  any  cause  had 
expired,  the  said  J.  B.  Couts,  Sr.,  conveyed  by  deed  of  gift  to  each  of 
his  said  daughters,  Mrs.  Margaret  Moseley,  Mrs.  Mary  C.  Burnett,  Mrs. 
Ijeah  Anderson  and  Mrs.  Susie  C.  Grant,  property  the  title  to  one-half 
of  which  he  had  obtained  through  and  by  virtue  of  the  aforesaid  will 
of  the  said  Mrs.  Martha  Couts,  and  the  other  half  of  which  he  owned 
in  his  own  right.''  The  persons  named  are  appellees  herein  and  married 
daughters  of  J.  R.  Couts,  Sr.  The  answer  proceeds  to  describe  with 
particularity  the  property  alleged  to  have  been  so  conveyed,  and  speci- 
ally sets  forth  that  in  1899  J.  E.  Couts,  Sr.,  so  deeded  to  Mrs.  Moseley 
a  large  amount  of  property  situated  in  Parker  and  Palo  Pinto  Counties. 
it  being  alleged  that  the  same  was  conveyed  to  her  "for  and  during 
her  natural  life  and  with  remainder  at  her  death  to  her  children  in  fee 
simple.''  That  a  like  deed  to  a  large  amount  of  property  was  also  made 
in  1899  to  Mrs.  Anderson.  That  in  December,  1898,  J.  R.  Couts,  Sr., 
so  conveyed  to  his  daughters,  Mrs.  Burnett  and  Mrs.  Grant,  the  abso- 
lute title  to  202  shares  of  the  capital  stock  of  the  Citizens  National  Bank 
of  Weatherford,  and  about  3,000  acres  of  land  in  Hood  and  Parker 
Counties.  It  is  charged  that  Mrs.  Burnett,  in  1900,  for  a  consideration 
of  $7,600,  conveyed  her  interest  in  the  above  land  to  A.  N.  Grant,  who 
is  the  husband  of  Mrs.  Grant,  an  appellee  herein.  It  is  also  alleged 
in  said  special  answer  that  the  several  donees  above  named  severally 
elected  to  accept  the  said  deeds  to  them  and  the  property  so  conveyed 
and  have  ever  since  severally  occupied  the  lands  and  appropriated  the 
revenues  of  the  property  conveyed  to  their  own  use,  by  reason  of  all  of 
which  it  is  pleaded  they  are  now  estopped  from  maintaining  the  in- 
validity of  their  mother's  will. 

The  appellees  against  whom  this  answer  was  directed  excepted  thereto 
on  the  grounds  that  it  did  not  appear  to  have  been  one  and  the  same 
transaction,  or  that  the  property  so  received  was  equal  in  value  to  their 
respective  interests  in  their  mother's  estate  or  was  accepted  in  settlement 
of  their  interests  therein,  and  generally  that  the  answer  fails  to  aver 
sufficient  facts  to  show  an  estoppel.  The  court  sustained  these  excep- 
tions and  appellants  assign  error  to  the  ruling. 

If  the  facts  alleged  are  sufficient  as  against  any  one  or  more  of 
appellees  to  constitute  an  estoppel  by  way  of  an  election,  the  special 
grounds  of  objection  as  to  such  appellee  or  appellees,  are  wholly  im- 
material. So  that  we  feel  called  upon  to  answer  only  the  general  ex- 
ception to  the  plea.  The  doctrine  of  election  had  early  recognition  in 
courts  of  equity  and  has  received  much  attention  from  text  writers  and 
in  decisions  of  the  courts.  As  so  often  happens  in  other  cases,  our 
difficulty  has  been  in  the  application  of  its  rules  rather  than  in  ascer- 
taining what  they  are,  and  we  shall  therefore  make  but  brief  preliminary 
reference  to  the  authorities.  In, Mr.  Pomeroy's  work  on  Equity  Juris- 
prudence, third  edition,  volume  1,  article  463,  it  is  said  that  the  germ 
of  the  doctrine  of  election  is  to  be  found  in  the  Roman  Law.  That  law 
was  to  the  effect  that  an  acceptance  of  the  property  of  a  testator  under 
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a  will  made  in  the  maimer  then  in  vogue  subjected  the  devisee  not  only 
to  the  burdens  created  by  the  instrument,  but  also  to  the  debts  and 
liabilities  of  the  testator.  In  other  words,  the  acceptance  was  required 
to  be  curn  onere.  As  applied  to  the  facts  alleged  in  the  plea  before  us, 
the  following  quotation  from  one  of  our  own  decisions  also  ecems 
pertinent,  namely:  "The  principle  of  election  is,  that  he  who  accepts 
a  benefit  under  a  will  (or  deed)  must  adopt  the  whole  contents  of  the 
instrument,  so  far  as  it  concerns  him ;  conforming  to  its  provisions  and 
renouncing  every  right  inconsistent  with  it.^*  (Philleo  v.  HoUiday,  24 
Texas,  45.)  Quoting  this  language  and  applying  the  principle  in 
the  later  case  of  Smith  v.  Butler,  85  Texas,  126,  our  Supreme  Court 
seems  to  have  held  in  effect  that  the  will  of  a  deceased  husband  disposing 
of  the  entire  community  estate  of  himself  and  surviving  wife,  to  whom 
he  devised  a  life  estate  in  part,  required  of  the  wife  an  election  whether 
she  would  claim  under  the  will  or  assert  her  community  rights.  Why, 
then,  should  it  be  said  that  the  acceptance  of  the  deeds  mentioned  in 
the  plea  under  consideration,  and  of  the  benefits  so  conferred,  did  not 
require  of  the  accepting  beneficiaries  an  election?  If  the  appellees 
named  in  the  plea  intended  to  assert  their  rights  to  the  community 
interest  of  their  mother  in  the  property  conveyed  by  the  deeds,  as  heirs, 
rather  than  by  virtue  of  the  deed  of  their  father,  that  intention  should, 
in  justice  to  the  father  and  to  other  heirs,  have  been  manifested  at  the 
time.  The  deed  of  the  father  conveyed  in  severalty  specified  parts  of 
the  community  estate.  This  was  inconsistent  with  the  general  right  of 
an  heir  to  an  undivided  interest.  As  heirs  merely,  the  donees  had  no 
legal  right  to  the  sole  use  and  benefit  of  the  segregated  parts  accepted 
by  them.  Such  acceptance,  use  and  benefit  would  certainly  start  the 
statute  of  limitations  and  in  time  bar  the  right  of  all  persons  not  exempt 
therefrom.  By  the  deeds  of  the  father  there  was  confessedly  a  large 
amount  of  his  own  property  abstracted  from  this  estate,  which,  in  the 
absence  of  such  deeds,  would  presumably  have  inured  in  part  to  the 
benefit  of  his  children  to  whom  no  deeds  of  gift  were  made.  To  now 
permit  appellees  to  retain  the  property  of  the  father  received  and  yet 
claimed  by  virtue  of  the  deeds  of  gift,  and  at  the  same  time  award  to 
them  the  benefit  of  their  full  share  in  the  mother's  estate,  is  to  con- 
travene the  plain  legal  effect  of  the  deed  and  the  manifest  intent  of  the 
grantor,  as  well  as  to  very  probably  operate  to  the  injury  of  other 
children.  The  record  fails  to  disclose  what  effect,  if  any,  the  alleged 
gifts  had  upon  the  plan  adopted  in  the  subsequent  disposition  of  his 
property  by  will,  but  it  seems  certain  that  we  have  no  means  of  knowing 
that  J.  E.  Couts,  Sr.,  would  have  preferred  appellees  as  he  did,  had  he 
supposed  that  they  would  repudiate  his  asserted  title  to  one-half  of  the 
property  conveyed  and  claim  as  heirs  in  opposition  to  his  deeds  of  gift. 
The  plea  renders  it  certain  that  J.  R.  Couts,  Sr.,  dealt  with  the  former 
community  interest  of  his  wife  as  his  own,  and  that  by  the  deeds  of 
gift  his  purpose  was  to  thereby  dispose  of  it  as  was  done  with  his  own 
community  interest,  for  the  plea  alleges  that  by  the  deeds  to  Mrs, 
Moseley  and  Mrs.  Anderson  a  life  estate  only  was  invested  in  them, 
with  remainder  to  their  children.  By  the  execution  of  the  deeds  said 
children  became  invested,  subject  only  to  the  life  estate,  with  the  fee, 
a  condition  of  title  wholly  inconsistent  with  the  absolute  right  of  an 
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heir,  as  now  claimed  by  Mrs.  Moseley  and  Mrs.  Anderson.  While  the 
same  feature  is  not  found  in  the  deedfi  of  Mrs.  Burnett  and  Mrs.  Grant, 
it  seems  equally  certain,  when  all  the  circumstances  alleged  are  con- 
sidered, that  J.  B.  Gouts,  Br.,  intended  to  convey  to  them  absolutely  all 
property  described  in  the  conveyances  as  against  the  right,  or  supposed 
right  of  any  of  his  and  his  deceased  wife's  other  children,  and  the  plea 
alleges  that  it  was  so  accepted  and  used.  So  that  we  see  no  legal  ground 
for  distinguishing  the  cases  of  Mrs.  Moseley  and  Mrs.  Anderson  from 
those  of  Mrs.  Burnett  and  Mrs.  Grant.  The  deeds  to  all  of  them,  in 
our  judgment,  required  of  the  donees  an  election.  It  is  alleged  that  an 
election  to  take  thereunder  was  in  fact  made.  If  so,  it  is  now  too  late 
to  claim  in  opposition  thereto. 

A  number  of  cases  will  be  cited  that  we  think  more  or  less  directly 
support  the  conclusion  reached  by  us,  and  it  may  perhaps  be  serviceable 
to  particularly  refer  to  the  case  of  Barrier  v.  Xelly,  by  the  Supreme 
Court  of  Mississippi,  reported  in  62  Law  Bep.  Ann.,  421.  In  that  case, 
briefly  stated,  a  Mrs.  Bay  upon  the  same  day  executed  deeds  of  gift  to 
her  two  sons.  In  the  deed  to  one  she,  supposing  that  she  had  right 
thereto,  conveyed  property  wholly  belonging  to  the  other  by  right  of 
heirship  from  his  deceased  father.  The  son  whose  property  was  so 
conveyed  was  held  to  be  estopped  from  its  recovery  on  the  ground  that 
the  deed  from  his  mother  to  him  conveyed  property  that  he  would  not 
have  otherwise  received,  and  that  by  the  acceptance  of  said  deed  and 
of  the  benefits  thereof  he  must  be  held  to  have  elected  to  take  thereunder. 
See  also  Utermehle  v.  Norment,  197  U.  S.,  40;  Peters  v.  Bain,  133  U. 
S.,  695;  Hyde  v.  Baldwin,  17  Pick:,  303;  Brake  v.  Wild,  39  Atl.  Bep., 
248;  Branson  v.  Watkins,  23  S.  W.  Bep.,  204;  Smith  v.  Smith,  14  Gray, 
532;  Fry  v.  Morrison,  159  111.,  244;  Madison  v.  Larmon,  62  Am.  St. 
Rep.,  356;  Fisher  v.  Boyce,  31  Atl.  Bep.,  707;  1  Pom.,  art.  461-2. 

We  find  no  error  in  the  matter  of  the  courf s  allowance  of  fee  to  the 
guardian  ad  litem  of  the  minor  children  of  Mrs.  Moseley  and  Mrs. 
Anderson,  made  the  ground  of  one  of  the  assignments.  The  statute. 
Revised  Statutes,  article  1211,  places  the  subject  within  the  judicial 
discretion  of  the  court  and  no  abuse  thereof  appears. 

For  the  error,  however,  of  the  court  in  sustaining  appellees*  exception 
to  appellants*  special  plea,  the  judgment  is  reversed  and  the  cause  re- 
manded. 

Reversed  and  remanded. 

Stephens,  Associate  Justice,  disqualified  and  not  sitting. 

Question  certified  and  judgment  afiirmed. 


MissouBi,  Kansas  <»  Texas  Bailway  Company  v.  George  D.  Elliott. 

Decided  April  7,  1906. 

1. — Statement  of  FaotB  Stricken  Ont. 

Where  it  appears  from  the  record  that  the  statement  of  facts  and  bills  of 
exception  were  not  filed  within  the  time  fixed  by  law  a  motion  to  strike  out 
will  be  sustained. 
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3.— Absence  of  Statement  of  Facta — Charge  of  the  Court. 

Where  the  charge  of  the  court  submitted  a  ground  of  recoveiy  not  alleged 
in  the  petition,  and  also  one  that  was  allied  which  was  a  sufficient  basis  for 
the  recovery  had,  the  case  is  not  an  exception  to  the  general  rule  forbidding 
consideration  of  error  assigned  to  the  chaiqge  of  tiie  court  in  the  absence  of  a 
statement  of  facts. 

Appeal  from  the  District  Court  of  Midland  County.  Tried  below 
before  Hon.  James  L.  Shepherd. 

Whitaker  &  Gibbs,  for  appellant. 

Camp  &  Caldwell,  for  appellee. 

STEPHENS,  Associate  Justice.— The  motion  of  appellee  to  strike 
out  the  statement  of  facts  and  the  bills  of  exception  because  the  same 
were  not  filed  within  the  time  fixed  by  law,  as  shown  by  the  fiaidings 
and  judgment  of  the  court  correcting  the  record  since  the  appeal  was 
perfected,  must  be  sustained. 

The  questions  raised  by  the  numerous  assignments  of  error  can  not 
avail  appellant  without  a  statement  of  facts  or  bills  of  exception.  This 
is  obviously  so  with  reference  to  all  assignments  except  those  complaining 
of  the  charge  for  submitting  a  ground  of  recovery  not  alleged  in  the 
petition,  which  appellee,  in  attempting  to  answer,  though  unsuccessfully, 
seems  to  concede  may  be  considered.  But  inasmuch  as  the  charge  also 
submitted  a  ground  of  recovery  that  was  alleged,  and  inasmuch  as  the 
verdict,  in  the  absence  of  a  statement  of  facts,  conclusively  establishes 
the  truth  of  this  ground,  which  was  itself  a  sufiicient  basis  for  the 
recovery  had,  the  case  does  not  come  within  the  exception  to  the  general 
rule  of  practice  forbidding  the  consideration  of  error  assigned  to  the 
charge  of  the  court  in  the  absence  of  a  statement  of  facts.  To  bring 
it  within  the  exception,  it  would  have  to  appear  from  the  record  that 
the  error  in  the  charge  affected  the  verdict,  as  in  the  case  of  Anding  v. 
Perkins,  29  Texas,  348.  For  statement  and  illustrations  of  the  rule 
and  exception,  see  opinion  in  Texas  &  Pac.  Ry.  v.  McAllister,  59  Texas, 
549,  and  cases  there  collated ;  also  White  v.  Parks,  67  Texas,  605 ;  Hill 
V.  Gulf,  C.  &  S.  P.  By.,  80  Texas,  431 ;  Atchison,  T.  &  S.  F.  By.  v. 
Lochlin,  87  Texas,  467.    The  judgment  is  therefore  aflBrmed. 

Aifirmed. 

Writ  of  error  refused. 


E.  E.  Trabue  v.  John  C.  Whitney  et  al. 

Decided  April  9,  1906. 

1. — GamiBhment— Application  and  Affidavit. 

While  the  practice  is  not  to  be  commended,  there  is  nothing  in  the  statnte 
which  forbids  combining  in  one  instrument  the  petition  in  the  main  suit 
and  the  application  and  affidavit  for  garnishment.  The  provision  of  the 
statute  requiring  the  garnishment  proceedings  to  be  docketed  as  a  separate 
suit  is  merely  directory. 
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2. — Same— Amount  Bne — Certaiiit7. 

The  allegations  of  a  petition,  which  constituted  a  part  of  an  affidavit  for 
garnishment,  considered,  and  held  to  show  with  sufficient  certainty  the  amount 
of  the  debt  claimed. 

Appeal  from  the  County  Court  of  Panola  County.  Tried  below  before 
Hon.  J.  G.  Woolworth. 

W.  B.  Anderson,  for  appellant. — The  court  erred  in  quashing  the 
affidavit  for  writ  of  garnishment  against  J.  C.  Whitney,  because  said 
affidavit  shows  upon  its  face  to  be  a  strict  compliance  with  the  law, 
authorizing  the  issuance  of  garnishment  at  the  time  of  filing  suit. 
Sayles'  Civil  Stats.,  arts.  217  and  219. 

The  original  petition,  the  application  and  affidavit  for  garnishment, 
appearing  to  have  been  made  on  same  piece  of  paper,  and  filed  in  the 
court  as  one  paper  and  the  application  and  affidavit  stating  that  the  debt 
sued  for  herein  was  just,  etc.,  and  the  debt  sued  for  therein  being 
accurately  stated,  it  was  error  on  the  part  of  the  court  to  quash  the 
garnishment  proceedings.  Saylee'  Civil  Statutes,  art.  217,  sec.  2;  Id., 
arts.  219,  220,  222 ;  Corrigan  v.  Nichols,  6  Texas  Civ.  App.,  26 ;  Sullivan 
V.  King,  80  S.  W.  Rep.,  1048;  Fleming  v.  Pringle,  21  Texas  Civ.  App., 
228. 

A,  0,  Brooke  and  H,  N.  Nelson,  for  appellees. — The  application  for 
writ  of  garnishment  must  show  (1)  that  an  original  attachment  has 
been  issued,  or  (2),  that  the  plaintiflE  sues  for  a  debt  and  makes  oath 
that  the  debt  is  just,  due  and  unpaid,  giving  the  amount  of  the  debt 
sued  for.  Marshall  v.  Allev,  25  Texas,  342 ;  Scurlock  v.  Gulf,  C.  &  S. 
F.  By.,  77  Texas,  481;  Sullivan  v.  King,  10  Texas  Ct.  Rep.,  442;  1  W. 
&  W.  Civ.  Cases,  sec.  1213. 

PLEASANTS,  Associate  Justice. — Appellant  brought  suit  against 
J.  A.  Phillips  to  recover  the  sum  of  $657.41  alleged  to  be  the  amount 
due  upon  a  promissory  note  executed  by  said  Phillips  and  payable  to 
appellant. 

Upon  the  same  piece  of  paper  with  the  petition  in  that  suit  and  im- 
mediately following  the  signature  of  plaintiff^s  attorney  thereto,  is  the 
following  application  and  affidavit  for  a  writ  of  garnishment  against 
appellee  John  C.  Whitney: 

"And  R.  E.  Trabue,  plaintiff  herein,  here  now  makes  this  his  appli- 
cation for  writ  of  garnishment  against  J.  C.  Whitney,  who  resides  at 
Carthage,  Panola  County,  Texas,  and  applicant  says  upon  his  oath  that 
the  debt  sued  for  herein  is  just,  due  and  unpaid,  and  that  the  defendant 
J.  A.  Phillips  has  not,  within  the  knowledge  of  affiant,  property  in  his 
possession  within  this  State  subject  to  execution  sufficient  to  satisfy 
such  debt  herein  sued  for,  and  that  the  garnishment  here  applied  for 
is  not  sued  out  to  injure  either  the  defendant  or  the  garnishee  (J.  C. 
Whitney)  and  that  plaintiff  has  reasons  to  believe  and  does  believe  that 
J.  C.  Whitney,  garnishee,  who  resides  at  Carthage,  Panola  County,  Texas, 
is  indebted  to  the  defendant,  J.  A.  Phillips,  or  that  he  (J.  C.  Whitney) 


522  Texas  Civil  Appeals  Beports,  Vol.  42.  [AprH, 

has  in  his  hands  eflfects  belonging  to  the  said  J.  A.  Phillips ;  wherefore 
plaintiff  prays  for  writ  of  garnishment  against  said  J.  C.  Whitney. 

B.  E.  Trabue. 
*^Sworn  to  before  me  on  this  the  16th  day  of  April,  1904. 

W.  B.  Anderson,  Notary  Public,  Panola  County,  Texas." 

Upon  this  petition  and  application  citation  to  Phillips  and  writ  of 
garnishment  against  Whitney  were  issued  and  served.  At  the  next  term 
of  the  court  judgment  was  rendered  in  favor  of  plaintiff  against  Phillips 
for  the  sum  claimed  in  the  petition,  and  appellant  "Witney  having 
filed  an  answer  to  the  writ  of  garnishment  in  which  he  admitted  that  at 
the  time  the  writ  was  served  on  him  he  had  in  his  possession  the  sum  of 
$1,144.32  belonging  to  the  defendant  Phillips  but  alleged  that  after 
the  service  of  the  writ  the  defendant  had  replevied  said  amount  by 
executing  his  bond  therefor  as  provided  by  the  statute,  the  garnishment 
proceedings  were  continued  for  the  purpose  of  perfecting. service  upon 
the  sureties  on  said  bond. 

An  appeal  was  taken  by  Phillips  from  the  judgment  against  him,  and 
the  garnishment  proceedings  were  continued  pending  this  appeal.  At 
the  next  term  of  court  after  the  affirmance  of  the  judgment  against 
Phillips  the  defendants  in  garnishment  filed  the  following  motion : 

"Now  at  this  term  of  the  court,  came  the  defendants  in  the  above 
cause  and  move  the  court  to  quash  the  application  for  the  writ  of 
garnishment  filed  herein  and  also  said  writ  of  garnishment  for  the 
following  reasons,  to  wit: 

"Ist.  Because  the  application  herein  for  the  writ  of  garnishment  is 
insufScient  in  law  as  a  basis  for  the  issuance  of  said  writ  of  garnishment. 

"2d.  Because  said  application  for  the  writ  of  garnishment  does  not 
allege  that  there  was  an  aflBdavit  filed  by  plaintiff  that  the  debt  sued  for 
is  just,  due  and  unpaid. 

"3d.  Because  said  application  for  said  writ  does  not  state  the  amount 
of  the  debt  claimed  by  plaintiff. 

"4th.  Because  the  plaintiff  in  his  application  for  said  writ  does  not 
state  any  facts  authorizing  the  issuance  of  such  writ. 

"5th.  Because  the  plaintiff  in  said  application  does  not  make  oath 
that  the  plaintiflf^s  debt  is  just,  due  and  unpaid,  but  that  the  debt  sued 
for  is  just,  due  and  unpaid. 

"6th.  Because  the  plaintiff  in  his  original  petition  does  not  with 
certainty  state  the  amount  of  the  debt  claimed,  and  because  his  allega- 
tions in  that  behalf  are  vague  and  uncertain  and  contradictory.^' 

This  motion  was  sustained  by  the  trial  court  and  judgment  rendered 
quashing  the  garnishment,  and  in  favor  of  defendants  for  all  costs. 
From  this  judgment  plaintiff  below  prosecutes  this  appeal. 

We  think  none  of  the  objections  urged  by  the  defendants  to  the  garn- 
ishment proceedings  are  valid. 

The  petition  should  be  considered  as  a  part  of  the  application  and 
affidavit,  and  the  affidavit,  when  the  petition  is  included  therein,  con- 
tains all  of  the  statutory  requisites  of  an  affidavit  for  writ  of  garnish- 
ment.    (Bev.  Stats.,  art.  217,  subdivision  2,  and  art.  219.) 

While  the  practice  is  not  to  be  commended,  there  is  nothing  in  the 
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statute  which  forbids  combining  in  one  instrument  flie  petition  and 
the  application  and  afSdavit  for  garnishment. 

The  provision  of  the  statute  requiring  the  garnishment  proceedings 
to  be  docketed  as  a  separate  suit  from  the  original  has  been  held  to  be 
merely  directory,  and  a  failure  to  comply  therewith  will  not  vitiate  the 
proceedings.  (Sun.  Mut.  Ins.  Co.  v.  Seeligson,  59  Texas,  3;  Cohn  v. 
Tillman,  66  Texas,  98.)  If  the  proceedings  can  be  thus  tried  as  a  part 
of  the  original  suit  we  see  no  reason  for  holding  that  a  petition  which 
contains  all  of  the  statutory  requisites  of  an  application  and  affidavit 
for  garnishment^  and  is  sworn  to  by  the  plaintiff,  should  not  be  con- 
sidered a  sufficient  affidavit.  The  fact  that  the  petition  contains  allega- 
tions not  necessary  for  an  application  in  garnishment  will  not  invalidate 
it  as  such  application,  the  unnecessary  allegations  being  regarded  as 
surplusage. 

The  petition  in  this  case,  which  we  hold  to  be  a  part  of  the  applica- 
tion, contains  the  following  allegations  showing  the  amount  claimed  in 
the  suit : 

"And  for  cause  of  action  plaintiff  represents,  that  heretofore,  to  wit, 
on  the  22d  day  of  September,  A.  D.  1900,  the  defendant  executed  and 
delivered  to  plaintiff  his  promissory  note  in  writing.  Wherein,  and 
whereby,  he  promised  to  pay  plaintiff  sixty  days  after  date  of  said  note, 
the  sum  of  six  hundred  and  eighty  and  98-100  dollars  ($680.98)  to- 
gether with  10  percent  interest  per  annum  from  the  date  of  said  note, 
to  wit,  from  September  22,  1900,  together  with  10  percent  as  attorney's 
fees,  if  placed  in  the  hands  of  an  attorney  for  collection,  or  if  suit  is 
filed  on  said  note.  Plaintiff  further  charges  and  avers,  that  by  reason 
of  the  execution  and  delivery  to  plaintiff  by  defendant,  the  said  note 
aforementioned,  defendant  became  liable  and  promised  to  pay  plaintiff 
the  sum  of  money  mentioned  in  said  note  together  with  10  percent  in- 
terest per  annum  from  the  date  thereof,  to  wit,  September  22,  1900; 
and  that  by  reason  of  the  nonpayment  of  said  note,  at  its  maturity  and 
the  filing  of  this  suit  thereon,  defendant  became  liable  to  pay  plaintiff 
10  percent  on  the  amount  due  on  said  note;  that  heretofore,  to  wit,  on 
the  29th  day  of  January,  1901,  the  defendant  paid  to  plaintiff  as  part 
payment  of  said  note  the  sum  of  two  hundred  and  thirty-five  and  10-100 
($235.10) ;  that  deducting  the  amount  so  paid  to  plaintiff  by  defendant, 
leaves  a  balance  now  due  plaintiff  in  the  sum  of  five  hundred  and  ninety- 
seven  and  65-100  dollars  ($597.65),  together  with  10  percent  attorne/s 
fees  on  said  amount  now  due,  to  wit,  $59.76,  making  in  the  aggregate 
the  sum  now  due  plaintiff  by  defendant  the  sum  oi  six  hundred  and 
fifty-seven  and  41-100  ($657.41)  which  said  sum  of  money  is  long  since 
due,  and  though  often  requested,  defendant  has  never  paid  said  sum  or 
any  part  thereof. 

Premises  considered,  plaintiff  prays  that  defendant  be  cited  to  answer 
this  petition  and  that  upon  a  final  hearing  hereof,  plaintiff  have  and 
recover  of  defendant  his  damages  ($657.41),  which  includes  debt,  in- 
terest and  attorney's  fees,  together  with  cost  of  suit  and  general  relief.'' 

The  sum  claimed  is,  we  think,  definite  and  certain,  and  the  fact  that, 
according  to  the  allegations  showing  the  date  of  the  note,  the  rate  of 
interest  and  the  date  and  amount  of  the  credits  thereon,  a  larger  sum 
than  $657.41  might  have  been  claimed,  does  not  render  the  amount 


524  Texas  Civil  Appeals  Reports,  Vol.  42.  [April, 

claimed  uncertain.  It  is,  we  think,  clear  that  upon  this  petition  plain- 
tiff could  only  have  recovered  the  sum  of  $667.41,  as  that  is  the  stated 
definite  amount  of  the  debt  for  which  judgment  is  sought. 

Because  in  our  opinion  the  trial  court  erred  in  sustaining  the  motion 
to  quash,  the  judgment  of  the  court  below  is  reversed  and  the  cause 
remanded. 

Reversed  and  remanded. 


WoLDERT  Grocery  Company  v.  The  Boonville  Elevator  Coicpaky. 

ET  al. 

Decided  April  9,  1906. 

1. — Jnstiee  Court — Motion  for  New  .Trial — AppeaL 

While  art.  1654,  Rev.  Stats.,  declares  that  all  motions  for  new  trial  in 
a  Justice  Court  shall  be  filed  within  five  days  after  the  rendition  of  the  judg- 
ment, this  provision  is  merely  directory,  and  under  art.  1652  that  court  may 
consider  such  motion  filed  at  any  time  within  ten  days  from  the  rendition  of 
the  judgment. 

2. — Appeal  From  Justice  Court — ^Elfeot. 

A.  sued  B.  in  Justice  Court,  and  B.  made  C.  a  party  defendant  and 
prayed  for  judgment  over  against  him.  Upon  trial,  A.  recovered  judgment 
against  B.,  and  B.  had  judgment  over  against  C.  for  same  amount.  C.  alone 
appealed  to  the  County  Court.  Held,  that  the  appeal  by  C.  did  not  give  the 
County  Court  jurisdiction  of  the  case  as  between  A.  and  B. 

ON  REHEARING. 

3. — Same. 

The  effect  of  the  appeal  by  C.  was  to  remove  the  entire  case  from  the 
Justice  to  the  Countv  Court  for  trial  de  novo,  and  give  that  court  jurisdiction 
of  all  the  issues  and  parties. 

4. — Breach  of  Contract  to  Buy — Kemedy. 

Upon  breach  of  a  contract  by  a  buyer  to  receive  and  pay  for  the  article, 
the  seller  has  three  remedies,  one  of  which  is  to  resell  the  article  and  credit 
the  proceeds  on  the  contract  price,  and  sue  the  buyer  for  the  balance;  but  in 
pursuing  this  remedy  he  must  act  in  good  faith  in  making  such  resale,  and 
use  due  diligence  to  secure  the  best  price.  Evidence  considered,  and  held  to 
require  the  submission  of  such  issue  to  the  juiy. 

Appeal  from  the  County  Court  of  Smith  County.  Tried  below  before 
Hon.  S.  A.  Lindsey. 

T.  0.  Woldcrt,  for  appellant. — When  an  appeal  is  taken  to  the  County 
Court  from  a  judgment  of  a  justice  of  the  peace  the  appeal  bond  must 
be  filed  "within  ten  davs'from  the  date  of  the  judgment.'*  Waterhouse 
V.  Love,  23  Texas,  560*^;  Kvle  v.  Richardson,  71  S.  W.  Rep.,  399;  Mile 
V.  Nuske,  66  S.  W.  Rep.,  544 :  San  Antonio  &  A.  P.  Ry.  Co.  v.  Thigpen, 
57  S.  W.  Rep.,  66;  Cooper  v.  Yoakum,  43  S.  W.  Rep.,  871;  Connally  v. 
GambuU,  1  W.  &  W.,  sec.  90;  Boch,  Meiss  &  Co.  v.  Qinnacchio,' 1  W.  & 
W.,  sec.  1310;  Rev.  Stats,  art.  1654;  Gill  v.  Rodgers,  37  Texas,  628; 
Ellis  V.  Bonner,  7  Texas  Civ.  App.,  540-548. 

In  case  the  buyer  refuses  to  accept,  if  title,  but  not  possession,  has 
.passed,  the  seller  has  the  right  to  resell  in  satisfaction  of  the  unpaid 
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purchase  money^  and  the  measure  of  damage  is  the  difference  between 
the  contract  price^  and  the  sum  realized  at  a  fair  sale,  properly  con- 
ducted; it  being  tiie  duty  of  the  seller  in  such  cases  to  exercise  good 
faith^  and  to  realize  the  best  price  he  can  on  resale;  and  whether  the 
sale  was  fair  and  properly  conducted,  are  questions  of  fact  for  the  jury. 
Waples  V.  Overtaker,  77  Texas,  7;  White  v.  Matador  Land  and  Cattle 
Company,  75  Texas,  466;  Heidenheimer  v.  Cleveland  &  Cameron,  11 
Texas  Civ.  App.,  546 ;  Weathered  v.  Golden,  34  S.  W.  Rep.,  761:  Kemp- 
ner  v.  Heidenheimer,  65  Texas,  587-591 ;  Jjeonard  v.  Porter,  4  Will.  Civ. 
Cas.,  sec.  55. 

Geo:  W.  Cross,  for  appellee  Boonville  Elevator  Company.  A.  Morgan 
Duke,  and  Fitzgerald  &  Butler,  for  appellee  J.  J.  Lewis. — ^The  Justice 
Court  judgment  having  been  rendered  February  1,  and  motion  for  new 
trial  filed  February  8,  which  said  motion  was  received,  acted  upon,  and 
overruled  by  the  court  February  10,  and  appeal  bond  filed  and  approved 
February  13  thereafter,  said  bond  was  filed  within  10  days  from  the 
date  of  the  judgment  within  the  contemplation  of  article  1670  of  the 
statute  respecting  appeals  from  Justice's  Courts,  and  the  County  Court, 
therefore,  did  not  err  in  overruling  the  motion  to  dismiss  the  appeal. 
2  White  and  W.,  sees.  49,  110;  Missouri  Pac.  Ry.  Co.  v.  Houston  Flour 
Mills,  2  White  &  W.,  sec.  571 ;  Grapt  v.  Fowzes  Bros.,  3  White  &  W.,  sec. 
105 ;  Williams  v.  Simms,  4  White  &  W.,  sec.  157 ;  West  v.  White,  4  White 
&  W.,  sec.  130;  Jones  &  Co.  v.  Collins,  70  Texas,  752;  Texas  &  Pac.  Ry. 
Co.  V.  Gill,  28  S.  W.  Rep.,  911 ;  Jackson  v.  Coates,  43  S.  W.  Rep.,  24. 

PLEASANTS,  Associate  Justice. — This  suit  was  brought  in  the 
Justice  Court  of  precinct  number  1  of  Smith  County  by  the  Boonville 
Elevator  Company  against  appellant  to  recover  $138.15  as  damages  for 
the  alleged  breach  of  a  contract  for  the  sale  of  a  carload  of  corn  by 
plaintiff  to  the  defendant.  At  the  instance  of  the  grocery  company  J.  J. 
Lewis  was  made  a  party  to  the  suit  under  allegations  charging,  in  sub- 
stance, that  the  com  was  ordered  by  said  company  for  Lewis  and  that  he 
had  refused  to  receive  same,  and  was  therefore  liable  to  said  company 
for  any  amount  that  plainitff  might  recover  against  it. 

The  trial  of  the  cause  in  the  Justice  Court  resulted  in  a  verdict  and 
judgment  in  favor  of  the  elevator  company  against  the  grocery  company 
for  $124,671/^,  and  in  favor  of  the  grocery  company  against  Lewis  for 
a  like  amount.  This  judgment  was  rendered  on  February  1,  1904.  On 
the  8th  of  said  month  Lewis  filed  a  motion  for  new  trial  which  was 
overruled  on  the  10th.  On  February  13  he  filed  an  appeal  bond  which 
was  approved  by  the  justice,  and  the  transcript  and  papers  in  the  case 
sent  up  to  the  County  Court  of  Smith  County  where  the  cause  was  tried 
de  novo,  and  a  verdict  and  judgment  rendered  in  favor  of  the  elevator 
company  against  the  grocery  company  for  $124.73,  and  in  favor  of 
Jjewis  against  the  grocery  company  that  the  latter  take  nothing  by  its 
suit  against  him.  Prom  this  judgment  the  grocery  company  prosecutes 
this  appeal. 

Appellant's  first  assignment  of  errpr  complains  of  the  action  of  the 
trial  court  in  refusing  to  sustain  a  motion  to  dismiss  the  appeal  from  the 
Justice  Court  on  the  ground  that  the  appeal  bond  was  not  filed  within 
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the  time  prescribed  by  the  statute.  The  contention  under  this  assign- 
ment is  that  the  motion  for  new  trial  in  the  Justice  Court,  having  been 
filed  more  than  five  days  after  the  rendition  of  the  judgment,  was  a 
nullity  and  did  not  invoke  the  jurisdiction  of  the  court  to  reopen  the 
case,  and  therefore  the  appeal  bond  should  have  been  filed  within  ten 
days  from  the  rendition  of  the  original  judgment. 

This  contention  can  not  be  sustained.  It  is  well  settled  that  the  ten 
days  within  which  an  appeal  from  the  judgment  of  a  Justice  Court 
must  be  perfected  runs  from  the  date  of  the  order  overruling  the  motion 
for  a  new  trial.  (Missouri  Pac.  Ey.  Co.  v.  Houston  Flour  Mills  Co., 
2  Willson  Civ.  Cases,  571 ;  Grant  v.  Fowzes,  3  Willson  Civ.  Cases,  105 ; 
Jones  V.  Collins,  70  Texas,  752.) 

While  article  1654  of  the  Revised  Statutes  declares  that  all  motions 
for  a  new  trial  in  a  Justice  Court  shall  be  filed  within  five  days  after 
the  rendition  of  the  judgment,  it  has  been  held  that  this  provision  of  the 
statute  is  merely  directory,  and  that  under  article  1652  which  expressly 
gives  the  Justice  Court  authority  to  grant  a  new  trial  at  any  time  within 
ten  days  after  the  rendition  of  a  judgment  on  motion  in  writing  showing 
that  justice  had  not  been  done,  that  court  may  consider  a  motion  for 
new  trial  filed  at  any  time  within  ten  days  from  the  rendition  of  the 
judgment.  (Texas  &  Pac.  Ey.  Co.  v.  Gill,  9  Texas  Civ.  App.,  140.)  We 
have  no  doubt  of  the  soundness  of  the  rule  announced  in  the  case  cited. 
It  follows  the  well-settled  rule  of  construction  of  the  statute  as  to  the 
filing  of  motions  for  new  trial  in  the  District  Court,  and  no  reason  is 
perceived  for  a  different  construction  of  the  Justice  Court  statute. 

The  remaining  assignments  of  error  complain  of  the  charges  given 
and  refused  by  the  court  instructing  the  jury  upon  the  issues  raised  by 
the  evidence  in  the  trial  of  the  cause  between  the  appellant  and  the 
elevator  company. 

At  a  former  day  of  this  term  we  affirmed  the  judgment  of  the  court 
below  as  to  Lewis,  but  reversed  and  remanded  the  cause  as  between  ap- 
pellant and  the  elevator  company  because  of  error  in  the  charge  of  the 
court.  Upon  a  closer  inspection  of  the  record  we  find  that  appellant  did 
not  appeal  from  the  Justice  Court  judgment  against  it  in  favor  of  the 
elevator  company.    That  judgment  is  as  follows: 

"It  is  therefore  ordered  and  adjudged  and  decreed  that  plaintiff 
Boonville  Elevator  Company  have  and  recover  of  defendant  Woldert 
Grocery  Company  the  sum  of  $124,671/^  with  interest  thereon  from  date 
hereof  and  all  cost  in  this  behalf  expended  for  which  let  execution  issue. 
And  it  is  further  ordered,  adjudged  and  decreed  by  the  court  that  said 
defendant  Woldert  Grocery  Company  have  and  recover  judgment  over 
against  defendant  J.  J.  licwis  for  the  sum,  to  wit,  $124.67^^  with  6 
percent  interest  thereon  from  date  hereof  "and  all  cost  in  this  behalf 
expended,  and  for  which  let  execution  issue.** 

We  think  it  clear  that  the  appeal  of  Lewis  from  this  judgment  against 
him  did  not  have  the  effect  of  bringing  the  case  of  the  elevator  company 
against  the  appellant  into  the  County  Court.  The  elevator  company 
sought  no  judgment  against  Lewis  and  obtained  none,  and  although  it 
was  made  a  party  to  the  appeal  bond  filed  by  Lewis  it  was  not  a  nec- 
essary or  proper  party,  and  a  motion  in  the  lower  court  to  dismiss  the 
appeal  against  it  should  unquestionably  have  been  sustained.    No  such 
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motion  was  made,  however,  and  the  court  and  all  the  parties  treated  the 
appeal  of  Lewis  as  bringing  up  the  whole  ease  and  reopening  the  judg- 
ment rendered  against  appellant  in  favor  of  the  elevator  company.  As 
we  have  before  said,  this  was  not  the  effect  of  the  appeal  by  Lewis,  and 
that  appeal  did  not  give  the  County  Court  jurisdiction  of  the  case  as 
between  appellant  and  the  elevator  company. 

The  judgment  against  appellant  in  the  Justice  Court  not  having  been 
appealed  from,  the  County  Courts  had  no  jurisdiction  to  try  that  case, 
and  its  judgment,  insofar  as  it  affects  the  rights  of  these  parties,  was 
void.  The  court  a  quo  having  been  without  jurisdiction  this  court 
acquired  none  by  the  appeal  here. 

Prom  this  conclusion  it  follows  that  our  former  judgment  reversing 
and  remanding  the  cause  as  between  the  appellant  and  the  elevator  com- 
pany should  be  set  aside,  and  judgment  entered  dismissing  the  appeal 
as  to  the  elevator  company,  and  it  will  be  so  ordered.  That  portion  of 
our  former  judgment  affirming  the  judgment  of  the  court  below  as  to 
Lewis  will  be  undisturbed. 

Dismissed  in  part  and  affirmed  in  part. 

ON  MOTION  FOR  REHEARING. 

At  a  former  day  of  the.  term  we  affirmed  the  judgment  of  the  court 
below  in  this  case  as'  to  the  appellee  Lewis  and  dismissed  the  appeal 
against  the  elevator  company  on  the  ground  that  the  court  below  had 
no  jurisdiction  to  try  the  case  between  appellant  and  the  said  company. 
(Woldert  Grocery  Company  v.  Boonville  Elevator  Company,  14  Texas 
Ct.  Hep.,  325.) 

Appellant  having  filed  a  motion  for  rehearing,  we  certified  to  the 
Supreme  Court  the  question  of  the  jurisdiction  of  the  court  below  to 
try  the  case  of  the  elevator  company  against  appellant.  The  answer  of 
the  Supreme  Court  to  the  certified  question  shows  that  we  erred  in 
dismissing  the  appeal,  and  in  accordance  with  the  opinion  of  that  court 
the  judgment  of  dismissal  heretofore  rendered  by  us  is  set  aside.  (Wol- 
dert Grocery  Company  v.  Boonville  Elevator  Comoanv,  15  Texas  Ct. 
Bep.,  124.) 

The  suit  was  brought  by  the  elevator  company  against  appellant  to 
recover  the  amount  alleged  to  be  due  upon  a  contract  for  the  purchase 
by  appellant  of  a  carload  of  corn  from  said  company. 

The  evidence  shows  that  after  the  car  of  corn,  which  had  been 
shipped  by  the  elevator  company  to  appellant  at  Tyler,  Texas,  in  ac- 
cordance with  the  contract,  had  been  refused  by  appellant,  it  was  turned 
over  by  order  of  the  elevator  company  to  J.  W.  Smiley  and  sold  by  him 
for  the  account  of  said  company.  Smiley  testified  that  he  sold  the  com 
for  40  cents  per  bushel ;  that  he  did  not  offer  it  for  sale  to  any  of  the 
wholesale  grocers,  and  did  not  remember  that  he  offered  it  to  but  one 
person  other  than  the  firm  to  whom  he  sold  it.  He  had  never  dealt 
in  com  and  did  not  pretend  to  know  the  value  of  this  carload.  Plaintiff 
offered  no  proof  of  the  market  value  of  the  com  at  Tyler  at  the  time 
the  corn  was  resold. 

Appellants  manager  testified  that  he  thought  the  car  could  have  been 
sold  for  50  cents  per  bushel. 
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Upon  this  evidence  the  trial  court  instructed  the  jury  that  the  plain- 
tiff's measure  of  damage  was  the  difference  between  the  contract  price 
of  the  com  and  the  amount  realized  from  the  sale  made  by  Smiley. 

The  fifth  assignment  of  error  complains  of  this  charge.  Apellant 
having  refused  to  receive  and  pay  for  the  com  the  elevator  company 
had  the  right  to  retain  it  and  sue  appellant  for  the  difference  between 
the  contract  price  and  its  market  value  at  Tyler  at  the  time  the  con- 
tract was  breached,  or  might  have  Jield  the  property  for  and  at  the 
risk  of  appellant  and  sued  for  the  contract  price,  but  it  was  not  re- 
stricted to  these  remedies.  It  also  had  the  right  to  resell  the  com  and 
credit  the  proceeds  on  the  contract  price  and  sue  appellant  for  the 
balance,  provided  it  acted  in  good  faith  in  making  such  resale  and  used 
due  diligence  to  secure  the  best  price. 

Having  upon  the  breach  of  the  contract  by  appellant  resold  the  corn 
the  elevator  company  could  not  recover  the  difference  between  the  con- 
tract price  and  the  amount  for  which  the  com  was  resold  without 
showing  that  said  amount  was  the  market  value  of  the  com,  or,  if  no 
market  value  could  be  shown,  that  the  sale  was  fairly  made  and  made 
for  the  best  price  reasonably  obtainable.  (Waples  v.  Overaker,  77  Texas, 
7;  White  v.  Matador  Land  Co.,  75  Texas,  466.) 

We  think  the  evidence  raises  the  issue  of  whether  the  sale  of  the  com 
by  Smiley  was  fairly  made,  and  made  for  the  best  price  reasonably  ob- 
tainable, and  that  issue  should  have  been  submitted  to  the  jnry. 

None  of  the  remaining  assignments  present  any  error. 

Because  of  the  error  in  the  charge  above  pointed  out,  the  judgment  of 
the  court  below  in  favor  of  the  elevator  company  must  be  reversed  and 
the  cause  remanded  for  a  new  trial  between  appellant  and  said  com- 
pany. Our  former  judgment  afl&rming  the  judgment  of  the  court  below 
in  favor  of  appellee  Lewis  is  undisturbed. 

Reversed  and  remanded. 


Knight  Stith  v.  W.  J.  Moore  et  al. 

Decided  April  11,  1906. 

1. — Counsel— Appointment  by  Conrt. 

Failure  of  the  court  to  appoint  counsel  for  plaintiff  on  his  showing  that, 
through  lack  of  means,  physical  and  mental  weakness,  and  combinations  against 
him,  he  was  unable  to  secure  one,  held  no  error  where  the  record  showed  that 
he  was  represented  by  counsel. 

8. — Same — ^Nonresident  Defendant. 

Omission  of  the  court  to  appoint  counsel  for  a  nonresident  defendant,  cited 
by  publication,  was  a  mere  irregularity,  was  immaterial  where  judgment  was 
in  favor  of  such  defendant,  and  could  not  be  complained  of  by  plaintiff  on  appeal. 

8. — Continuance — ^Postponement. 

Granting  a  mere  postponement  of  the  case,  on  application  for  continuance, 
was  not  ground  for  reversal  where  all  the  witnesses  wanted  and  for  whom 
diligence  had  been  used  were  present  at  the  trial. 

4.— Trust  Deed — ^Definition  of  Trust — ^Power  of  Attorney. 

A  conveyance  of  land  to  be  held  and  sold  by  the  grantee  to  a  named  coiv 
poration  for  such  amount  of  its  stock  as  he  might  deem  proper,  sufficientiT 
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defined  the  nature  and  conditions  of  the  trust;  it  was  in  effect  a  power  of 
attorney. 

5. — Beceiyer's  Sale  Outside  County. 

It  is  within  the  power  of  the  court  controlling  a  receivership  to  order  the 
sale  of  land  by  the  receiver  outside  the  county  where  it  is  situated. 

6. — ^Dced — Grantee — Corporate  Hame. 

A  deed  held  not  invalidated  because  one  of  the  two  grantees,  the  '*Llano 
County  Bank,"  was  described  as  the  "Llano  Bank." 


Error  from  the  District  Court  of  Llano  County.  Tried  below  before 
Hon.  Clarence  Martin. 

Slater  &  Oaiman  and  John  Dorreil,  for  plaintiflf  in  error. — The  de- 
fendant Ben  Collins  filed  no  answer  herein,  being  served  by  publication, 
and  this  court  was  without  jurisdiction  to  enter  up  a  final  judgment. 
Rev.  Stats.,  arts.  1211,  1245. 

A  deed  which  is  uncertain  as  to  beneficiary  and  trustee,  can  pass  no 
title.  Nolte  v.  Meyer,  79  Texas,  361;  Mc Williams  v.  Cornelius  Bros., 
66  Texas,  302;  Caton  v.  Mosely,  25  Texas,  378;  79  Texas,  356;  83 
Texas,  626;  86  Texas,  408;  64  Am.  St.  Rep.,  767;  1  Qreenleaf,  300; 
Linney  v.  Wood,  66  Texas,  22. 

The  laws  of  this  State  in  reference  to  receivers  and  their  duties  do  not 
authorize  them  to  sell  real  estate  at  any  other  time  and  place  than  that 
provided  by  the  general  law  which  is  in  the  county  where  the  land  lies. 
Howard  v.  North,  5  Texas,  290;  Grace  v.  Gamett,  38  Texas,  156;  Casse- 
day  V.  Norris,  49  Texas,  613;  Sinclair  v.  Stanley,  64  Texas,  72;  Moody 
v.  Moeller,  72  Texas,  636;  Aired  v.  Montague,  26  Texas,  735;  Lewis  v. 
Dennis,  64  Texas,  487. 

The  words  Llano  Bank  and  Llano  County  Bank  are  not  the  same,  and 
the  deed  being  to  the  Llano  Bank  and  Charles  Schreiner,  when  no  such 
bank  existed,  and  the  bank  that  did  exist  was  the  Llano  County  Bank, 
and  the  admission  of  this  deed  to  the  Llano  Bank  and  Charles  Schreiner 
was  error.  Southern  Pacific  Co.  v.  Block  Bros.,  84  Texas,  21 ;  Southern 
Pacific  Co.  V.  Burns,  23  S.  W.  Bep.,  288 ;  Southern  Pacific  Co.  v.  Gra- 
ham, 12  Texas  Civ.  App.,  568. 

Chas.  L.  Lauderdale  and  McLean  &  Spears,  for  defendants  in  error. — 
The  failure  of  the  court  to  appoint  an  attorney  of  record  for  the  defend- 
ant Ben  Collins,  was  not  jurisdictional,  and,  if  error,  can  be  complained 
of  by  the  defendant  Ben  Collins  only.  Batts'  Civil  Statutes,  art.  1211; 
Crosby  v.  Bannowsky,  95  Texas,  449. 

The  deed  from  Ben  Collins  to  Richard  WooUey,  trustee,  sufficiently 
defines  and  sets  forth  the  nature  and  conditions  of  the  trust  thereby 
created,  and  is  a  valid  conveyance.  Moore  v.  Waco,  85  Texas,  211; 
Brown  v.  Harris,  7  Texas  Civ.  App.,  665;  Studebaker  Bros.  Mfg.  Co. 
V.  Hunt,  38  S.  W.  Rep.,  1134. 

Article  2360,  Revised  Statutes  of  Texas,  requiring  sales  of  land  under 
execution  to  be  made  in  county  where  land  lies,  does  not  apply  to  sales 
by  a  receiver  acting  under  the  direction  of  court  of  competent  juris^ 
Vol.  XLII.  Civil— 34. 
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diction.  Farmers  &  M.  Nat.  Bank  v.  Waco  E.  Ry.  Co.,  36  S.  W.  Rep., 
135;  Lewis  v.  Dennis,  54  Texas,  491. 

Individuals  have  the  right  to  embark  in  business  as  partners  under 
any  firm  name  they  may  choose,  and  the  deed  complained  of^  showing 
upon  its  face  to  be  the  Llano  Bank^  a  firm  composed  of  T.  J.  and  W.  J. 
Moore,  and  Chas.  Schreiner,  is  a  valid  deed,  and  was  properly  admitted 
in  evidence. 

Upon  the  trial  of  this  cause  plaintiff  had  counsel  of  his  own  selection, 
and  can  not  complain  that  the  court  failed  to  appoint  him  additional 
counsel. 

The  defendants,  while  the  legal  and  equitable  title  to  the  land  sued 
for  appeared  of  record  to  be  in  the  Bessemer  Llano  Development  Com- 
pany, purchased  from  said  company,  through  its  receiver,  acting  by  the 
authority,  and  under  the  direction  of  the  court  having  jurisdiction  of 
same,  and  paid  value  therefor,  without  any  notice  or  knowledge  of  any 
adverse  claim  or  title  to  said  land,  and  are  innocent  purchasers  thereof. 
Poor  V.  Boyce,  12  Texas,  449;  Richardson  v.  Levi,  67  Texas,  367;  Eylar 
E.  Eylar,  60  Texas,  320;  White  v.  Prank,  91  Texas,  70;  Ledbetter  v. 
Higbee,  13  Texas  Civ.  App,,  267;  HoUingsworth  v.  Pawlkes,  6  Texas 
Civ.  App.,  64. 

KEY,  Associate  Justice. — ^The  plaintiff  Knight  Stith  brought  this 
suit  against  the  defendants  W.  J.  Moore,  T.  J.  Moore,  Charles  Schreino' 
and  Ben  Collins.  The  suit  was  an  action  of  trespass  to  try  title  and  to 
cancel  certain  deeds,  under  which  the  defendants  Schreiner  and  the 
Moores  claim.  There  was  a  non-jury  trial  resulting  in  a  judgment  for 
the  defendants,  and  the  plaintiff  has  brought  the  case  up  by  writ  of 
error. 

Disregarding  the  order  in  which  the  case  is  presented  in  this  court, 
and  treating  it  chronologically,  we  dispose  first  of  the  question  relating 
to  the  plaintiff's  application  to  have  an  attorney  appointed  to  represent 
him  in  the  court  below.  The  minutes  of  the  court  fail  to  show,  and 
there  is  no  bill  of  exception  showing,  that  the  court  was  requested  to  or, 
in  fact,  did  make  any  ruling  upon  the  application.  The  trial  court 
made  an  endorsement  on  the  application  to  llie  effect  that  after  hearing 
it  read,  he  attempted  to  secure  an  attorney  to  represent  the  plaintiff,  but 
was  unable  to  do  so,  because  all  of  the  attorneys  residing  in  Llano 
County  were  disqualified.  When  that  endorsement  was  made  is  not 
shown,  but  the  application  itself  is  marked  "filed  December  5,  1904." 
The  case  was  tried  and  judgment  rendered  August  26,  1904,  several 
months  before  the  application  was  filed.  The  judgment  recites  that 
both  parties,  the  plaintiff  and  the  defendants,  by  their  respective  at- 
torneys, appeared  at  the  trial;  and  the  statement  of  facts  is  signed  by 
Slator  &  Oatman,  attorneys  for  the  plaintiff,  and  that  firm,  together  with 
another  attorney,  is  representing  the  plaintiff  in  this  court.  Therefore, 
the  record  showing  affirmatively  that  the  plaintiff  was  represented  in  the 
court  below,  we  hold  that  no  reversible  error  is  shown  in  reference  to  the 
application  to  have  an  attorney  appointed  for  the  plaintiff. 

The  defendant  Ben  Collins  was  served  by  publication,  and  we  are  asked 
to  reverse  the  judgment  because  no  attorney  was  appointed  to  represent 
him,  as  required  by  statute.    The  failure  to  appoint  an  attorney  to  rep- 
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resent  the  defendant  Collins  did  not  affect  the  jurisdiction  of  the  court, 
and  therefore  the  plaintiff  can  not  be  heard  to  complain  upon  that 
ground.  Such  failure  was  an  irregularity  of  which  Collins  alone  could 
complain^  but  as  the  judgment  is  in  his  favor^  he  has  no  ground  upon 
which  to  base  a  complaint,  and  the  plaintiff  is  not  entitled  to  have  the 
judgment  set  aside  tecause  of  the  failure  referred  to.  (Crosby  v.  Ban- 
nowsky,  96  Texas^  449.) 

No  error  was  committed  in  not  granting  the  plaintiff's  application 
for  a  continuance.  It  was  presented  on  June  14,  1904,  and  the  case 
was  postponed  until  August  1^6,  1904.  All  the  witnesses  referred  to  in 
the  application  appeared  and  testified  except  the  defendant  Ben  Collins, 
and  it  was  not  shown  that  any  further  diligence  was  used  to  procure  his 
testimony  after  the  case  was  postponed.  (Watson  v.  Blymer  Mfg.  Co., 
66  Texas,  668;  St.  Louis  Brewing  Assn.  v.  Walker,  23  Texas  Civ.  App., 
7.) 

Ben  Collins  conveyed  the  land  in  controversy  in  trust  to  Richard 
Wooley  to  be  conveyed  by  the  latter  to  the  Bessemer-Llano  Development 
Company,  which  was  done.  Thereafter  the  property  of  the  development 
company  was  placed  in  the  hands  of  a  receiver  by  the  District  Court  of 
Bexar  County,  and  the  land  in  controversy  was  sold  by  the  receiver  and 
bid  in  by  the  defendant  W.  J.  Moore,  who  caused  the  deed  to  be  made 
by  the  receiver  to  Charles  Schreiner  and  the  Llano  Bank.  The  plaintiff 
objected  to  the  deed  from  Collins  to  Wooley  upon  the  ground  that  it 
did  not  sufSciently  define  the  nature,  purpose  and  conditions  of  the  trust. 
It  stated  that  the  land  was  to  be  by  Wooley,  as  trustee,  sold  and  con- 
veyed to  the  Bessemer-Llano  Development  Company  for  and  in  considera- 
tion of  such  amount  of  the  full  paid  up  non-assessable  stock  of  said 
company  as  he  may  deem  proper.  We  hold  that  this  was  a  sufficient 
designation  of  the  trust.  In  fact,  the  instrument  referred  to  is  a  power 
of  attorney  authorizing  Wooley  to  convey  the  land  to  the  development 
company.  The  objection  referred  to  is  the  only  one  that  was  made 
against  its  admissibility  in  the  court  below,  and  for  that  reason  we 
decline  to  consider  other  objections  urged  in  this  court. 

The  deed  from  the  receiver  was  objected  to  because  the  sale  was  made 
in  Bexar  Coimty  and  not  in  Llano  County,  where  the  land  is  situated. 
This  objection  is  without  merit.  Unlike  execution  sales,  there  is  no 
statute  requiring  a  receiver's  sale  to  be  made  in  the  county  where  the 
land  is  situated ;  and  it  was  within  the  discretion  of  the  court  in  which 
the  receivership  was  pending  to  permit  the  sale  to  be  made  in  Bexar 
Countv.  (Lewis  v.  Dennis,  54  Texas,  491 ;  Farmers  &  M.  Nat.  Bank  v. 
Waco  Elec.  Ry.  Co.,  36  S.  W.  Rep.,  135.)  The  other  objection  urged 
in  this  court  against  the  deed  referred  to  was  not  made  in  the  court 
below,  and  for  that  reason  it  can  not  be  urged  here. 

The  plaintiff  asserts  title  to  the  land  by  reason  of  a  judgment  in  his 
favor  against  Ben  Collins,  and  a  sale  of  the  land  thereunder,  at  which 
sale  he  became  the  purchaser.  That  sale  occurred  September  2,  1902. 
Collins  conveyed  the  land  to  Wooley  as  trustee  March  2,  1893,  and  the 
receivership  sale  was  made  in  1899.  Therefore  the  defendants  having 
the  older  title,  it  became  necessary  to  break  down  that  title  before  the 
plaintiff  could  recover.    This  the  plaintiff  failed  to  do. 

The  point  sought  to  be  made  upon  the  difference  between  the  Llano 
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Bank  and  the  Liano  County  Bank  is  not  tenable.  The  undisputed  testi- 
mony shows  that  the  two  Moores  were  engaged  in  a  partnership  banking 
business  under  the  firm  name  of  the  Llano  County  Bank;  that  W.  J. 
Moore,  acting  for  his  firm  and  Charles  Schreiner,  bought  in  the  land  at 
the  receivership  sale  and  accepted  a  deed  from  the  receiver  conveying  the 
land  to  Charles  Schreiner  and  the  Llano  Bank.  The  difference  between 
the  "Llano  County  Bank''  and  the  "Llano  Bank*'  does  not  vitiate  the 
deed.  The  property  was  paid  for  with  money  which  belonged  to 
Schreiner  and  the  two  Moores ;  andy  to  say  the  least,  the  deed  vested  the 
legal  title  in  Schreiner,  and  the  Moores  have  an  equitable  title  thereto 
in  proportion  to  the  amount  of  the  consideration  which  was  furnished 
by  them. 

There  was  testimony  tending  to  show  that  the  plaintiff  suffered 
serious  mental  abberation  for  several  years  including  the  year  1893,  but 
we  fail  to  see  what  bearing  that  fact  has  on  the  case.  It  is  asserted  in 
his  brief  that  during  that  time  all  transactions  had  with  reference  to 
him  and  his  property  are  null  and  void;  but  the  defendants  are  not 
claiming  under  the  plaintiff,  and  do  not  derive  their  title  from  any 
transaction  with  him. 

As  to  the  question  of  fraud,  we  think  the  testimony  justified  the  court 
in  finding  against  the  plaintiff  on  that  issue  and  that  the  defendants 
bought  the  property  in  controversy  without  notice  of  any  fraud  for  a 
valuable  consideration,  and  were  entitled  to  protection  as  innocent  pur- 
chasers. 

No  reversible  error  has  been  shown,  and  the  judgment  is  affirmed. 


Writ  of  error  refused. 


Affirmed, 


San  Antonio  &  Aransas  Pass  Railway  Company  et  al.  v.  W.  D. 

Turner. 

Decided  April  11,  1906. 

1.— Bett  EYldenee— Written  MemoraiiiLam. 

Accounts  and  written  memoranda,  if  used  as  original  evidence,  must  be 
shown  to  be  original  and  contemporaneous  entries;  but  a  witness  who  weighed 
live  stock  may  testify  to  their  weight  using,  to  refresh  his  memory,  copies  of 
the  weight  entries  made  by  him  from  the  original  memorandum  and  known 
to  be  correct. 

8. — Carriers — Connecting  Lines — Joint  Liability. 

Though  articles  331a,  331b,  Sayles'  Civil  Statutes,  may  not  preclude  a 
connecting  carrier  from  making  an  independent  contract  limiting  ito  liability 
on  a  through  shipment  to  damages  inflicted  on  its  own  line,  all  are  jointly 
liable  for  the  entire  damage  where,  without  such  restriction,  they  acquiesce 
in  and  act  on  the  contract  for  through  shipment. 

3. — etarler — ^Negligence — Time  of  Transportation. 

"  The  carrier's  obligation  with  respect  to  transportation  within  a  reasonable 
time  should  be  defined  as  a  duty  to  exercise  ordinary  care  to  that  end. 

4. — ^Requested  Charge— Abstract  Question. 

A  chai^ge  presenting  only  an  abstract  question  is  properly  refused;  circum- 
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Htances  rendering  it  otherwise,  such   as  argument  of  counsel,   should  be  pre- 
served in  the  record  by  bill  of  ezcepticms. 

6. — Damages — ^Fandamental  Error. 

The  submission  to  the  jury  of  items  of  damage  in  support  of  which  there 
is  no  evidence  is  fundamental  error  and  ground  for  reversal. 

Appeal  from  the  District  Court  of  Milam  County.  TricMl  b(?low  before 
Hon.  R.  B.  Pool. 

J,  W.  Terry,  J,  M.  Ralston,  0.  L.  Kidd,  and  Henderson  &  Lockett, 
for  appellants. — No  secondar}-  or  inferior  evidence  shall  be  substituted 
for  any  evidence  of  a  higher  nature  which  the  case  admits  of  and  the 
party  can  produce.  Garrett  v.  Garrett,  47  S.  W.  Rep.,  77 ;  Watson  v. 
Boswell,  61  S.  W.  Rep.,  409 ;  Bvrnes  v.  Pacific  Express  Co.,  4  C.  C. 
(Willson),  286;  Pohl  v.  Bradford",  25  S.  W.  Rep.,  984;  Theus  v.  Jipson, 
3  App.  C.  C,  232;  Prior  v.  North  T.  Bank,  29  S.  W.  Rep.,  85;  Eppler 
V.  Brown,  30  S.  W.  Rep.,  710-11 ;  Brown  v.  Williams,  31  S.  W.  Rep., 
255;  17  Cyc,  466,  471-2,  512. 

It  is  the  duty  of  a  carrier  to  accept  freight  for  shipment  to  a  point 
beyond  its  line,  to  ship  to  end  of  its  own  line,  and  there  to  deliver  to  a 
connecting  carrier ;  and  in  the  absence  of  a  special  contract  of  shipment 
whereby  a  carrier  specifically  undertakes  the  transportation  of  freight 
to  a  point  beyond  its  line,  connecting  carriers  over  whose  lines  a  through 
shipment  of  freight  is  transported  are  severally  liable,  and  each  liable 
only  for  the  damage  which  may  occur  on  its  own  line.  Rev.  Stats.,  arts. 
4435-4441;  Inman  v.  St.  Louis,  etc.,  Ry.,  14  Texas  Civ.  App.,  50;  Gulf, 
etc.,  Ry.  V.  Griffith,  24  S.  W.  Rep.,  362;  McCam  v.  International  &  G. 
N.  Ry.  Co.,  84  Texas,  357;  Myrick  v.  Railway,  17  U.  S.,  358;  Ft.  Worth 
&  D.  C.  Ry.  Co.  V.  WTiitehead,  6  Texas  Civ.  App.,  596;  Hunter  v.  Rail- 
way, 76  Texas,  195. 

The  measure  of  damages  resulting  from  negligent  delay  is  the  differ- 
ence between  the  market  value  of  the  hogs  at  the  time  and  in  the  con- 
dition they  would  have  arrived,  if  transported  with  ordinary  and  reason- 
able care  and  diligence,  and  their  market  value  at  the  time  and  in  the 
condition  in  which  they  did  arrive.  Gulf,  C.  &  S.  P.  Ry.  Co.  v.  Hughes. 
31  S.  W.  Rep.,  411-412;  Mexican  National  R.  R.  Co.  v.  Garcia,  26  s! 
W.  Rep.,  780;  Gulf,  C.  &  S.  P.  Ry.  Co.  v.  McAuley,  26  S.  W.  Rep.,  475 ; 
Missouri,  K.  &  T.  Ry.  Co.  v.  Webb,  20  Texas  Civ.  App.,  438. 

Wallace  &  Camp,  for  appellee.    (No  briefs  were  on  file.) 

FISHER,  Chief  Justice. — ^This  is  a  suit  for  damages  to  two  ship- 
ments of  hogs  by  the  appellee,  against  both  railway  companies.  Verdict 
and  judgment  were  in  appellee's  favor  for  $112.43.  The  hogs  in  con- 
troversy were  shipped  by  appellee  from  Rockdale,  Texas,  to  Fort  Worth, 
Texas.  They  were  transported  from  Rockdale  to  Cameron  by  the  San 
Antonio  &  Aransas  Pass  Railway  Company,  and  from  there  over  the 
Gulf,  Colorado  &  Santa  Fe  Railway  to  their  destination.  Fort  Worth. 
One  shipment  was  in  December,  1904,  and  the  other  was  in  January, 
1905.  The  damages  claimed  arose  from  the  alleged  negligent  delay  of 
both  roads  in  getting  the  hogs  to  market,  which  delay  resulted  in  a 
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shrinkage  of  weight.  It  is  also  claimed  that  11  head  of  the  hogs  were 
not  delivered  at  destination,  and  that  by  reason  of  the  delay  an  extra 
feed  was  required  by  each  ^pment. 

The  first  and  second  assignments  of  error  complain  of  the  evidence  of 
the  plaintiff,  the  witness  Turner,  as  set  out  in  bill  of  exception  number 
2.  The  proposition  submitted  under  this  assignment  is  as  follows: 
''The  highest  degree  of  proof  of  which  the  case  from  its  nature  is  sus- 
ceptible must,  if  accessible,  be  produced.  In  other  words,  no  secondary 
or  inferior  evidence  shall  be  substituted  for  any  evidence  of  a  higher 
nature  which  the  case  admits  of  and  the  party  can  produce.'*  The  evi- 
dence objected  to  substantially  is  as  follows:  The  plaintiff  testified  that 
at  the  time  he  bought  the  hogs  he  made  upon  check  stubs  a  memoranda 
of  their  weight;  that  the  book  from  which  he  was  testifying  was  not  the 
original  memorandum,  but  that  after  he  had  received  unsatisfactory 
accounts  of  sales  of  his  hogs,  he  had  transcribed  the  weights  from  the 
check  stubs  upon  which  the  original  entries  were  made  to  the  memo- 
randum book  from  which  he  was  testifying;  that  he  made  no  search 
for  the  stubs  for  the  purposes  of  this  case;  that  those  check  stubs  would 
show  the  exact  number  of  the  hogs  purchased,  and  their  weight ;  that  he 
remembered  the  fact  that  there  was  a  discrepancy  in  the  weights  and 
number  of  head,  but  had  to  refer  to  this  memorandum  or  day  book  to 
get  the  exact  figures  as  to  the  weights ;  that  he  did  not  make  the  entri^ 
in  this  memorandum  book  until  after  he  had  received  returns  of  each 
of  the  two  sales,  and  the  sales  being  unsatisfactory,  he  then  entered  the 
weights  of  each  shipment,  as  shown  by  the  check  stubs  and  made  entries 
in  tiiis  memorandum  book. 

It  appears  from  the  bill  of  exceptions  that  the  defendants  objected  to 
this  testimony,  and  moved  to  exclude  it  on  the  ground  that  the  check 
stubs  referred  to  were  the  best  evidence,  and  that  they  were  in  plaintiff's 
possession  and  accessible,  and  that  plaintiff's  testimony  as  to  the  weights 
was  secondary  and  inadmissible.    These  objections  were  overruled. 

The  question  as  to  refreshing  recollection  by  memoranda,  and  as  to 
the  admissibility  of  entries,  has  been  recently  considered  by  this  court  in 
the  case  of  International  &  0.  N.  B.  R.  Co.  v.  August  Startz,  in  an 
opinion  handed  down  February  21,  1906,  which  is  not  yet  reported. 
If  the  entries  which  were  taken  from  the  check  stubs  are  shown  to  be 
correctly  transcribed  in  the  memorandum  book,  and  the  object  and 
purpose  is  merely  to  use  the  memorandum  for  the  purpose  of  refreshing 
recollection,  it  would  be  unnecessary  to  produce  the  original;  which,  in 
this  instance,  is  shown  to  be  the  check  stubs.  This  question  is  passed 
upon  in  the  case  referred  to,  in  which  we  cited  Pinch  v.  Barclay,  87  Ga., 
393,  and  Houston  &  T.  C.  R.  R.  Co.  v.  Burke,  55  Texas,  342,  and  refer- 
ence  is  also  made  to  International  &  G.  N.  R.  R.  Co.  v.  Blanton,  63 
Texas,  111.  But  if  the  weights  are  to  be  established  by  the  entries  upon 
the  check  book,  and  it  is  used  for  that  purpose  as  original  evidence,  of 
course  the  stubs  must  be  produced  or  their  absence  accounted  for  before 
it  would  be  permissible  to  introduce  secondary  evidence  of  their  contents. 

In  view  of  another  trial,  while  the  question  is  not  raised,  we  will  notice 
another  branch  of  this  evidence  as  stated  in  the  bill  of  exception.  The 
witness  stated  this:  That  he  did  not  make  the  entries  in  the  memo- 
randimi  book  '^till  after  I  had  returns  of  each  of  these  two  sales  and  the 
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sales  being  unsatisfactory  to  me^  I  then  entered  the  weights  of  each 
shipment,  as  shown  by  the  check  stubs  and  entries  made  in  this  memo- 
randum book."  This  is  to  some  extent  confusing.  We  do  not  under- 
stand fully  whether  this  was  intended  to  mean  that  he  entered  the 
returns  of  sales  in  the  memorandum  book.  Of  course,  any  weights 
shown  in  the  returns  of  sales,  as  furnished  to  him  by  the  parties  who 
made  the  sales,  would  not  be  memoranda  from  which  he  could  testify, 
because  it  would  be  made  by  others ;  unless  it  was  made  in  his  presence 
and  he  knew  of  its  correctness.  As  said  before,  this  branch  of  the  testi- 
mony is  confusing,  and  we  do  not  just  exactly  understand  its  meaning. 
Confining  the  ruling  of  the  court  to  the  specific  objection  stated,  that 
is,  that  the  best  evidence  was  not  produced,  we  overrule  these  assign- 
ments, provided  the  memoranda  was  shown  to  be  correct,  and  was 
merely  used  for  the  purpose  of  refreshing  recollection.  As  said  before, 
the  subject  is  discussed  in  the  case  referred  to. 

The  third,  fourth  and  fifth  assignments  of  error  raise  the  proposition 
that  the  court  erred  in  refusing  an  instruction  to  the  effect  of  limiting 
the  liability  of  each  road  to  its  own  line.  The  evidence  in  the  record 
shows  that  this  was  a  through  shipment,  and  it  does  not  appear  but  that 
the  contract  of  carriage  made  with  the  Aransas  Pass  was  recognized,  ac- 
quiesced in  and  acted  upon  by  both  carriers.  Articles  331a  and  331b, 
Sayles*  Civil  Statutes,  which  relate  to  domestic  shipments,  provide  for 
an  action  and  judgment  against  both  or  all  carriers,  where  the  trans- 
portation is  under  a  through  contract  of  carriage,  which  is  acquiesced 
in  and  acted  upon  by  the  carriers.  This  case  seems  to  come  within  these 
provisions  of  the  law.  (Gulf,  Colorado  &  Santa  Fe  Railway  Co.  v.  Terry 
&  McAfee,  13  Texas  Ct.  Rep.,  991.)  This  case  in  effect  holds  that  as 
to  domestic  shipments  there  can  be  no  contract  against  joint  liability; 
and  possibly  it  is  not  necessary  for  us  to  criticise  that  case  or  to  express 
any  view  contrary  to  the  doctrine  there  announced,  as  this  case  can 
clearly  rest  upon  the  provisions  of  the  statute,  for  the  reason,  as  above 
stated,  that  it  does  not  appear  that  the  Sant^  Fe  transported  the  ship- 
ment upon  any  separate  contract.  But,  however,  we  desire  to  say  that 
this  court  in  the  case  of  Gulf,  Colorado  &  Santa  Fe  Railway  Co.  v.  Short, 
51  S.  W.  Rep.,  J362,  held  that  it  was  not  the  purpose  of  the  two  articles 
of  the  statute  mentioned  to  deny  the  right  of  one  or  more  of  the  con- 
necting carriers  to  execute  separate  and  independent  contracts  limiting 
its  liability  to  its  own  line;  that  the  statute  provided  for  joint  liability 
where  the  contract  of  through  carriage  was  recognized,  acquiesced  in  or 
acted  upon  by  the  carriers.  This  is  substantially  the  construction  placed 
on  the  law  by  the  Supreme  Court  in  Texas  &  Pacific  Ry.  Co.  v.  Lynch, 
97  Texas,  29.  In  view  of  the  evidence,  we  hold  that  these  assignments 
are  not  well  taken. 

In  view  of  another  trial,  we  suggest  that  the  court  so  frame  its  charge 
as  to  meet  the  objection  urged  in  appellant's  seventh  assignment  of  error. 
Abstractly  considered  as  a  proposition  of  law,  the  railway  company  must 
transport  the  shipment  within  a  reasonable  time,  which  was  the  in- 
struction of  the  court;  but  to  be  accurate,  the  instruction  should  be  to 
the  effect  that  the  roads  must  exercise  ordinary  care  to  transport  within 
a  reasonable  time. 

The  charge  complained  of  in  the  eighth  assignment  of  error  was  cor- 
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rectly  refused.  It  presents  an  abstract  question.  There  is  noOiing 
stated  in  the  record  that  tends  to  show  that  the  question  was  important 
Of  course  it  is  true  that  the  Santa  Fe.Bailroad  would  not  be  required  to 
delay  its  regular  freight  trains,  unless  it  had  contracted  so  to  do.  It  is 
possible  something  may  have  been  said  in  the  argument  of  the  case  to 
the  contrary,  but  if  so  it  does  not  appear  from  the  record. 

The  charge  on  the  measure  of  damages  complained  of  in  the  ninth 
assignment  of  error  will  be  corrected  on  another  trial.  It  was  not  what- 
the  ho^  were  actually  sold  for  in  Fort  Worth  at  the  time  they  were  sold, 
but  what  was  their  market  value  in  their  then  condition. 

The  tenth  assignment  of  error  is  not  submitted  as  a  proposition,  but 
under  it  and  the  ninth  assignment  is  submitted  a  proposition.  The 
proposition  submitted  fits  the  question  raised  in  the  ninth  assignment, 
but  not  that  presented  in  the  tenth  assignment.  But,  however*  the 
question  raised  in  the  tenth  assignment  is  more  suggestive  of  an  argu- 
ment than  a  proposition  of  law,  and  if  we  were  disposed  to  consider 
it,  we  are  not  prepared  to  hold  that  the  charge,  as  requested,  was  not 
properly  refused. 

The  remaining  assignments  of  error  raise  questions  of  fact,  all  of 
which  are  overruled.  ^ 

There  is  an  error  in  the  record  for  which  the  judgment  must  be  re- 
versed, which  we  regard  as  fundamental.  The  verdict  and  judgment 
is  for  $112.43.  There  is  evidence  in  the  record  as  to  two  items  of 
damages  sustained  by  the  plaintiff,  $10  for  extra  feed  of  each  shipment 
of  hogs,  amounting  in  the  total  to  $20.  As  to  any  other  sum  or  item 
of  damages  sustained  by  the  plaintiff  the  record  is  silent.  The  trial 
court  submitted  the  case  to  the  jiuy  upon  the  theory  that  there  was  a 
loss  of  so  many  head  of  the  hogs,  and  that  there  was  a  deterioration  m 
market  value  of  the  others  on  account  of  unreasonable  delay.  What 
amoimt  of  loss  and  damage,  if  any,  the  plaintiff  sustained  on  this 
account,  the  evidence  does  not  show. 

Judgment  and  cause  remanded. 

Reversed  and  remanded. 


International  &  Great  Northern  Railroad  Company  v.  John  V. 

Trump. 

Decided  April   11,  December  12,  1906. 

1.— Harmless  Erroz^—Biain?  on  Bemurrer. 

The  overruling  a  special  demurrer  to  certain  allegations  of  negligence  in 
plaintiff's  petition  was  harmless,  if  erroneous,  where  the  issue  presented  thereby 
was  not  submitted  to  the  jury. 

8. — Negligence — ^BefeotlYe  Machinery — Sufficiency  of  Eyidencc. 

Evidence,  though  merely  circumstantial,  that  the  bursting  of  an  electric 
turbine  engine  by  which  plaintiff,  a  servant,  was  injured,  was  due  to  defects 
in  the  machinery  attributable  to  defendant's  negligence,  held  sufficient  to  sup- 
port a  recovery. 

8. — Charge — ^Issues — ^Reference  to  Pleading. 

A  charge  which,  in  stating  the  issues,  referred  the  jury  to  plaintiff's 
petition  for  particulars  as  to  the  negligence  charged  against  defendant,  when 
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there  was  no  evidence  to  support  some  of  such  allegations  of  negligence,  was 
not  misleading  where  elsewhere  in  the  charge  the  jury  were  restricted  to  con- 
sidering only  the  issues  on  which  evidence  was  introduced. 

4.— Gliarge-— Duty  of  Vaster  to  Sexrant. 

The  general  instruction  that  it  was  the  duty  of  the  master  to  "use  ordinary 
and  reasonable  care  to  prevent  injury  to  its  servants,"  was  not  prejudicial  to 
defendant  where  the  specific  issues  submitted  to  the  jury  related  only  to  care 
in  providing  proper  machinery. 

5. — Same — Safe  Ulaehinery. 

An  instruction  that  "the  defendant  was  bound  to  use  reasonable  care  and 
prudence  for  the  safety  of  defendant  while  in  its  service,  by  providing  him 
with  machinery  and  appliances  reasonably  safe  and  suitable  for  the  use,  etc., 
was  not  erroneous,  when  considered  in  connection  with  other  charges  and  the 
issues  submitted,  as  imposing  an  absolute  duty  to  provide  safe  appliances. 
(Following  the  ruling  of  the  Supreme  Court  herein  on  certificate  of  dissent, 
100  Teuis,  208.) 

6.«C]iarge-— Maohlnery— Duty  to  lAipeot. 

An  instruction  held  not  subject  to  the  criticism  that  it  permitted  a  find- 
ing of  negligence  for  the  failure  of  defendant's  servants  to  inspect  machinery, 
whether  the  omission  was  by  those  charged  with  that  duty  or  by  others. 

7. — Charge— Omiiiioii. 

Instructions  not  positively  erroneous  are  not  ground  for  reversal  because 
of  defects  of  omission,  in  the  absence  of  a  request  for  a  charge  supplying  the 
omission. 

S. — Same— Bequetted  Charge. 

Refusal  of  a  requested  charge  which  omits  reference  to  facts  material  to 
the  hypothesis  which  it  submits,  is  not  ground  for  reversal. 

Appeal  from  the  District  Conrt  of  Williamson  County.  Tried  below 
before  Hon.  V.  L.  Brooks. 

Appellant's  second  and  third  assignments  of  error  were  based  on  the 
refusal  of  the  trial  court  to  give  a  peremptory  instruction  to  find  for 
defendant  because  the  evidence  was  insuflficient  to  show  that  the  bursting 
of  the  turbine  engine  was  caused  by  negligence  in  respect  to  defects 
in  the  machinery. 

The  eighth  and  ninth  assignments  of  error  complained  of  the  fouth 
and  fifth  paragraphs  of  the  charge  as  submitting  the  issues  whether 
defects  in  the  engine  and  failure  to  inspect  caused  the  accident,  because 
there  was  nd  evidence  in  support;  of  such  theory  nor  that  the  machinery 
was  dangerous  if  used  in  a  proper  manner. 

The  tenth  assignment  of  error  was  as  follows: 

*^The  court  erred  in  its  charge  and  in  particular  in  the  fourth  para- 
graph thereof  in  advising  and  instructing  the  jury  that,  if  they  found 
from  the  evidence  that  some  part  of  the  inside  mechanism  of  the  tur- 
bine had  become  loose  or  detached,  thereby  clogging  the  operation  of  the 
machine,  or  that  the  seats  of  the  governor  valves  liad  become  defective 
and  worn,  the  defendant  would  be  liable,  if  the  jury  further  found  that 
said  alleged  defects  or  conditions  in  the  machine  could  and  would,  in  the 
use  of  ordinary  care,  have  been  discovered  T)y  the  employes  of  the  de- 
fendant, other  than  the  plaintiff,  if  the  same  had  been  inspected  or  tested 
for  speed  by  them  or  some  of  them,  prior  to  such,  bursting  or  explosion, 
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and  that  the  defendant  was  guilty  of  negligence  in  failing  to  provide 
for  such  inspection  or  test  made  by  some  other  servant  or  employe/ 
thereby  instructing  the  jury  that,  if  the  defendant  failed  to  have  the 
machine  ^inspected  or  tested  for  speed*  by  any  employe^  whether  his  duty 
or  not,  or  whether  he  had  any  information  in  regard  thereto  or  as  to 
the  manner  in  which  the  inspection  or  test  should  be  made,  or  if  he 
pursued  some  mode  of  inspection  other  than  the  test  for  speed,  the  de- 
fendant would  be  liable.*' 

S,  B.  Fisher  and  J,  H.  Tailichet  (N.  A.  Steadman,  of  counsel),  for 
appellant. — Plaintiff  is  required  to  allege  specifically  and  definitely  the 
act  or  acts  of  alleged  negligence  upon  which  he  relies,  and  he  can  not 
be  permitted  to  maintain  a  suit  upon  allegations  that  he  is  ignorant  of 
the  cause  of  the  accident.  Bev.  Stats.,  art.  1191;  Missouri  Pac.  By.  Co. 
v.  Hennessey,  75  Texas,  167. 

Defendant  rested  under  no  duty  to  exercise  any  degree  of  care  to. 
furnish  appliances  reasonably  safe  when  used  in  an  improper  manner. 
Throckmorton  v.  Missouri,  K.  &  T.  By.  Co.  of  Texas,  14  Texas  Civ. 
App.,  228 ;  1  Labatt  on  Master  and  Servant,  sec.  26 ;  Bichmond  &  D.  By. 
Co.  V.  Dickey,  90  Ga.,  491;  Cluny  v.  Cornell  Mills,  160  Mass.,  218. 

The  risk  was  one  ordinarily  incident  to  plaintiff's  employment.  1 
Labatt  on  Master  and  Servant,  sec.  274,  p.  638,  and  cases  cited  in  note 
1 ;  Galveston,  H.  &  S.  A.  By.  Co.  v.  Garrett,  73  Texas,  263 ;  Gulf,  C. 
&  S.  F.  By.  Co.  V.  Brentford,  79  Texas,  619;  Nix  v.  Texas  &  P.  By.  Co., 
82  Texas,  473;  Houston  &  T.  C.  By.  Co.  v.  Myers,  66  Texas,  110; 
Missouri  Pac.  By.  Co.  v.  Somers,  78  Texas,  439;  same  case,  71  Texas, 
700;  Texas  &  Pac.  By.  Co.  v.  French,  86  Texas,  99;  Texas  &  N.  0.  Bv. 
Co.  V.  Conroy,  83  Texas,  216;  Houston  &  T.  C.  By.  Co.  v.  Barrager,  14 
S.  W.  Bep.,  242;  Mexican  Cent.  By.  Co.  v.  Sheam,  18  S.  W.  Bep.,  151. 

The  court  erred  in  referring  the  jury  to  plaintiff's  petition  for  the 
particular  allegations  of  negligence  because  it  embraced  grounds  which 
there  was  no  evidence  authorizing  the  court  to  submit.  Missouri,  K.  & 
T.  By.  Co.  of  Texas  v.  Bogers,  40  S.  W.  Bep.,  860;  Bast  Line  &  B.  B. 
Bv.  Co.  V.  Smith,  65  Texas,  171;  San  Antonio  &  A.  P.  By.  Co.  v.  Bob- 
inson,  73  Texas,  284. 

The  master  does  not  rest  under  any  duty  to  use  ordinary  care  to  pre- 
vent injury  to  his  servant,  but  only  of  exercising  ordinary  care  to  provide 
and  maintain  a  reasonably  safe  place  and  instrumentalities  with  which 
to  perform  the  work  for  which  the  servant  was  emploved.  Galveston, 
H.  &  S.  A.  By.  Co.  v.  Gormley,  91  Texas,  400. 

Advising  the  jury  that  the  defendant  was  bound  to  use  reasonable  care 
and  prudence  for  the  safety  of  plaintiff  while  in  its  service  *T)y  providing 
him  with  machinery  and  appliances  reasonably  safe  and  suitable  for  the 
use  for  which  they  were  intended,*'  was  an  incorrect,  inaccurate  and  mis- 
leading statement  of  the  law.  Drake  v.  San  Antonio  &  A.  P.  By.  Co., 
13  Texas  Ct.  Bep.,  866 ;  Missouri,  K.  &  T.  By.  Co.  v.  Smith,  11  Texas 
Ct.  Bep.,  95;  Texas  &  N.  0.  By.  Co.  v.  Bingle,  91  Texas,  288;  Texas  & 
P.  By.  Co.  V.  Huffman,  83  Texas,  290;  Gulf,  C.  &  S.  F.  By.  Co.  v.  John- 
son, 83  Texas,  633 ;  Galveston,  H.  &  S.  A.  By.  Co.  v.  Gormley,  91"  Texas, 
399 ;  Bryan  v.  International  &  G.  N.  By.  Co.,  14  Texas  Ct.  Bep.,  455. 

The  court  erred  in  the  fourth  and  fifteenth  paragraphs  of  its  charge  to 
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the  jury ;  because  there  was  no  evidence  that  said  turbine  was  defective  in 
said  particulars  or  either  of  them,  and  because  the  uncontroverted  evi- 
dence conclusively  showed  that  defendant  had  performed  its  full  duty  in 
inspecting  said  turbine.  Texas  &  P.  Ev.  Co.  v.  Wisenor,  66  Texas,  675 ; 
Houston  &  T.  C.  Ry.  Co.  v.  Gilmore,  62  Texas,  391 ;  Galveston,  H.  &  S. 
A.  Ry.  Co.  V.  Faber,  63  Texas,  344;  0*Dair  v.  Missouri,  K.  &  T.  Ry.  Co., 
14  Texas  Civ.  App.,  541 ;  Gulf,  C.  &  S.  P.  Ry.  Co.  v.  Vieno,  7  Texas 
Civ.  App.,  350;  Cook  v.  Dennis,  61  Texas,  248;  Barton  v.  Stroud-Gibson 
Grocer  Co.,  40  S.  W.  Rep.,  1015;  Hopkins  Bridge  Co.  v.  Burnett,  85 
Texas,  20;  Andrews  v.  Smithwick,  20  Texas,  111;  Harvey  v.  Cummings, 
68  Texas,  606;  Texas  &  P.  Ry.  Co.  v.  McCoy,  31  S.  W.  Rep.,  304. 

The  absence  of  such  draincock  was  well  known  to  plaintiff,  and  the 
risk,  if  any,  incident  thereto  was  one  of  the  ordinary  risks  of  plaintiff's 
employment.  Quill  v.  Houston  &  T.  C.  Ry.  Co.,  93  Texas,  616 ;  Missouri 
Pac.  Rv.  Co.  V.  Somers,  71  Texas,  700 ;  Missouri  Pac.  Ry.  Co.  v.  Somers, 
78  Texas,  439;  Green  v.  Cross  &  Eddy,  79  Texas,  130;  Texas  &  P.  Ry. 
Co.  V.  French,  86  Texas,  96 ;  Bonnet  v.  Galveston,  H.  &  S.  A.  Ry.  Co., 
89  Texas,  76;  Texas  &  P.  Ry.  Co.  v.  Bradford,  66  Texas,  732. 

It  is  the  duty  of  the  court  to  charge  on  an  issue  called  to  its  attention 
by  a  special  instruction,  even  if  such  special  instruction  be  imperfect. 
Kirbv  V.  Estill,  75  Texas,  487;  Gulf,  €.  &  S.  P.  Ry.  Co.  v.. Hodges,  76 
Texas,  93;  Freybe  v.  Tierman,  76  Texas,  291 ;  Gulf,  C.  &  S.  F.  Ry.  Co.  v. 
Cusenberry,  86  Texas,  532;  Neville  v.  Mitchell,  66  S.  W.  Rep.,  579; 
Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Mangham,  68  S.  W.  Rep.,  80. 

John  W.  Parker,  for  appellee. — The  proof  not  only  showed  that  the 
bursting  could  have  been  caused  by  certain  conditions,  but  that  it 
probably  was  caused  thereby.  The  certainty  of  proof  insisted  upon 
would  amount  to  a  denial  of  justice  in  cases  of  this  character,  because 
it  could  not  be  made.  No  greater  certainty  of  proof  is  required  than  the 
circumstances  will  allow,  and  that  measure  was  fully  met  in  this  case. 
1  Greenleaf,  sec.  82 ;  McCray  v.  Galveston,  H.  &  S.  A.  Ry.  Co.,  89  Texas, 
169 ;  Missouri  Pac.  Ry.  Co.  v.  Hennessey,  75  Texas,  157 ;  East  Line  & 
R.  R.  Ry.  Co.  V.  Brinker,  68  Texas,  502. 

EIDSON,  Associate  Justice. — This  is  a  suit  by  appellee  against 
appellant  to  recover  damages  for  personal  injuries  alleged  to  have  been 
sustained  by  him  while  in  the  employ  of  appellant  by  the  bursting  of 
the  turbine  engine  of  a  Pyle  National  Electric  Headlight  machine,  used 
by  appellant  to  furnish  lights  at  its  roundhouse  and  machine  shops  at 
Taylor,  Texas. 

Appellant  answered  by  general  demurrer,  special  exceptions,  general 
denial  and  special  pleas  of  assumed  risk  and  contributory  negligence. 
The  trial  resulted  in  a  verdict  and  judgment  for  appellee  in  the  sum  of 
$9,000. 

Appellant^s  first  assignment  of  error  complains  of  the  action  of  the 
court  below  in  overruling  its  special  exception  to  the  following  part  of 
appellee^s  petition:  *^ut  plaintiff  alleges  that  if  the  said  turbine  was 
not  caused  to  burst  or  explode  by  oi\p  or  any  or  all  of  the  causes  above 
specified,  that  he  is  ignorant  of  the  cause ;  that  said  machines  when  prop- 
erly cared  for  do  not  burst,  and  the  fact  that  the  same  did  burst  must 
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have  been  caused,  and  he  alleges  was  caused,  by  some  defect  which  was 
well  known  to  defendant  and  which  could  have  been  discovered  by  de- 
fendant by  the  exercise  of  ordinary  care  in  inspecting  the  same  or  dis- 
covering the  same  failed  to  repair  it,  and  that  plaintiflE  was  not,  in  any 
sense,  to  blame  for  the  disaster."  If  this  action  of  the  court  was  error, 
it  became  harmless,  as  the  court  did  not  submit  to  the  jury  the  matters 
embraced  in  the  above  quoted  part  of  appellee's  petition  as  grounds  of 
'negligence,  but  restricted  their  consideration  to  grounds  specifically 
alleged  in  the  petition. 

Appellant's  second  and  third  assignments  of  error  are  overruled. 
While  the  testimony  tending  to  show  negligence  is  practically  all  cir- 
cumstantial, in  our  opinion  it  is  of  sufficient  cogency  to  require  its 
submission  to  the  jury  for  their  determination.  (McCray  v.  Qalveston, 
H.  &  S.  A.  By.  Co.,  89  Texas,  169;  Missouri  Pac.  By.  Co.  v.  Hennessey, 
75  Texas,  157;  East  Line  &  B.  B.  By.  Co.  v.  Brinker,  68  Texas,  502; 
1  Greenl.  Ev.,  sec.  1.) 

The  action  of  the  court  below  complained  of  in  appellant's  fourth  and 
fifth  assignments  of  error  does  not  constitute  reversible  error.  The  refer- 
ence to  the  pleadings  in  the  preliminary  part  of  the  charge  was  controlled 
by  the  subsequent  instructions  specifically  and  accurately  directing  the 
jury  as  to  what  particular  allegations  of  negligence  to  consider;  and  in 
our  opinion  the  jury  were  not  misled  or  confused  by  such  reference  to 
the  pleadings. 

By  its  sixth  assignment  of  error,  the  appellant  complains  of  the  fol- 
lowing part  of  the  third  paragraph  of  the  court's  charge:  "A  master, 
such  as  the  defendant,  is  bound  to  use  ordinary  and  reasonable  care  to 
prevent  injury  to  its  servant,  such  as  plaintiflF,  in  the  course  of  his 
employment;  and  if  the  master  does  not  do  this,  and  if  the  servant  is 
injured  in  consequence  of  such  failure  so  to  do  on  part  of  the  master, 
the  latter  will  be  answerable  for  the  damages  directly  and  proximately 
occasioned  thereby,"  upon  the  ground  that  the  same  is  an  inaccurate 
and  incorrect  statement  of  the  duty  which  the  law  imposes  upon  the 
master.  The  language  quoted,  in  our  opinion,  is  simply  the  statement 
of  a  general  principle  relative  to  the  duty  of  the  master  to  the  servant; 
and,  while  not  strictly  accurate  as  applied  to  the  facts  of  this  case,  the 
jury  were  not  likely  misled  thereby.  The  duty  of  the  master  in  a  case 
of  the  character  under  consideration  is  to  exercise  ordinary  care  to  pro- 
vide the  servant  with  machinery  and  appliances  reasonably  safe  and 
suitable  for  the  use  for  which  they  were  intended  to  be  employed. 

Appellant's  seventh  assignment  of  error  complains  of  the  following 
part  of  the  third  paragraph  of  the  court's  charge :  "In  this  connection 
you  are  further  instructed  that  the  defendant  was  bound  to  use  reason- 
able care  and  prudence  for  the  safety  of  the  plaintifi^  while  in  its  service, 
by  providing  him  with  machinery  and  appliances  reasonably  safe  and 
suitable  for  the  use  for  which  they  were  intended."  Appellant's  con- 
tention being  that  the  language  emphasized  is  an  incorrect,  inaccurate 
and  misleading  statement  of  the  law.  The  court  charged  the  jury  in 
said  paragraph  as  follows:  "In  this  connection  you  are  further  in- 
structed that  the  defendant  was  bound  to  use  reasonable  care  and  pru- 
dence for  the  safety  of  the  plaintiff  while  in  its  service  by  providing  him 
with  machinery  and  appliances  reasonably  safe  and  suitable  for  the  use 
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for  which  they  were  intended  to  be  employed,  and  that  defendant  will 
be  liable  to  plaintiff  if  plaintiff's  injuries  were  directly  and  proximately 
caused  by  a  failure  of  defendant  in  either  of  the  particulars  hereinafter 
submitted  for  your  consideration  to  comply  with  said  duty."  This  is 
the  only  instruction  embraced  in  the  charge  of  the  court  which  applies 
to  the  particular  acts  of  negligence  submitted  in  the  charge  to  the  jury 
relating  to  the  acts  or  conduct  of  appellant  in  providing  machinei7  or 
appliances  with  which  appellee  was  to  work.  We  think  the  language 
*4hat  the  defendant  was  bound  to  use  reasonable  care  and  prudence  for 
the  safety  of  the  plaintiff  while  in  its  service,  by  providing  him  with 
machinery  and  appliances  reasonably  safe  and  suitable,  etc./'  when  con- 
strued according  to  its  usual  meaning  and  common  acceptation,  imposed 
upon  the  appellant  the  absolute  duty  to  provide  appellee  with  machinery 
and  appliances  reasonably  safe  and  suitable  for  the  use,  etc.,  whereas 
the  legal  duty  of  appellant  was  to  exercise  ordinary  care  to  provide 
such  machinery  and  appliances.  While  it  is  perhaps  a  correct  legal 
proposition  that  the  master  is  bound  to  use  reasonable  care  and  prudence 
for  the  safety  of  the  servant,  it  is  not  a  correct  proposition  of  law  that, 
in  order  to  comply  with  or  discharge  this  duty,  he  is  required  absolutely 
to  provide  the  servant  with  reasonably  safe  and  suitable  machinery 
and  appliances;  but  under  the  law  he  will  have  fully  complied  with  and 
discharged  that  duty  when  he  has  exercised  ordinary  care  to  provide  such 
machinery  and  appliances.  The  charge  quoted,  first  defines  the  legal 
duty  of  the  master  to  the  servant  generally,  then  it  undertakes  to  in- 
struct the  jury  how  the  master  in  this  particular  case,  in  view  of  a 
certain  phase  of  the  testimony,  was  required  to  perform  or  discharge  that 
duty ;  and  in  doing  so  makes  the  test  of  diligence  the  absolute  providing 
of  machinery  and  appliances  reasonably  safe  and  suitable  for  the  pur- 
poses for  which  they  were  intended  to  be  employed,  instead  of  the  exercise 
of  ordinary  care  to  provide  same.  Appellee's  petition  alleged  as  a 
ground  of  negligence  the  failure  of  appellant  to  provide  the  pipe  con- 
necting the  turbine  with  the  steam  boiler  with  a  drainage  cock  for  draw- 
ing off  the  water  therein,  and  there  was  testimony  tending  to  support 
this  allegation.  The  court  charged  upon  the  issue  thus  raised  in  the 
fifth  paragraph  of  its  charge,  and  the  part  of  the  charge  under  con- 
sideration was  intended  to  advise  the  jury  as  to  the  duty  of  appellant  in 
reference  to  providing  said  pipe  with  a  drainage  cock.  The  charge  under 
consideration,  in  our  opinion,  imposes  on  the  appellant  a  greater  degree 
of  diligence  than  the  law  requires.  The  principle  that  the  master  is 
only  required  to  exercise  ordinary  care  to  provide  and  maintain  reason- 
ably safe  and  suitable  machinery  with  which  the  servant  is  to  work, 
is  definitely  established  by  a  number  of  decisions  of  our  Supreme  Court 
and  Courts  of  Civil  Appeals,  and  from  them  we  cite  the  following: 
Galveston,  H.  &  S.  A.  Rv.  Co.  v.  Gormley,  91  Texas,  399;  Texas  &  N. 
0.  Ry.  Co.  V.  Single,  91*^  Texas,  288;  Texas  &  P.  Ry.  Co.  v.  Huffman, 
83  Texas,  290;  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Johnson,  83  Texas,  633; 
Missouri  Pac.  Ry.  Co.  v.  Lyde,  57  Texas,  509;  International  &  G.  N". 
Ry.  Co.  V.  Bell,  75  Texas,  52;  Trinity  C.  Lumber  Co.  v.  Denham,  85 
Texas,  60 ;  Drake  v.  San  Antonio  &  A.  P.  Ry.  Co.,  13  Texas  Ct.  Rep., 
866;  Missouri,  K.  &  T.  Ry.  Co.  v.  Smith,  11  Texas  Ct.  Rep.,  95;  Brvan 
V.  International  &  G.  N".  Ry.  Co.,  14  Texas,  Ct.  Rep.,  455. 
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Appellanf  8  eighth  and  ninth  assignments  of  error  are  overrulecL  In 
onr  opinion  the  paragraphs  of  the  charge  of  the  court  complained  of  in 
these  assignments  were  correct  enunciations  of  the  law  applicable  to 
the  pleadings^  and  were  authorized  by  the  evidence. 

We  do  not  think  the  fourth  paragraph  of  the  charge  of  the  court  is 
subject  to  the  criticisms  of  appellant  contained  in  its  tenth  assignment 
of  error.  The  court  in  said  paragraph,  in  addition  to  the  instructions 
quoted  by  appellant  in  said  assignment  of  error,  instructed  the  jury  as 
follows :  "And  if  you  further  find  from  a  preponderance  of  the  evidence 
that  the  defendant  was  guilty  of  negligence  in  failing  to  have  said  in- 
spection or  test  made  by  some  other  servant  or  employe,  if  it  did  so  fail, 
you  will  return  a  verdict  for  the  plaintiff,  etc.^*  Under  this  instruction 
the  jury  could  not  have  found  in  favor  of  plaintiff  on  this  phase  of  the 
case,  unless  they  found  that  the  inspection  had  not  been  made  by  the 
employe  whose  duty  it  was  to  make  it,  as  the  failure  of  some  employe 
to  inspect  upon  whom  the  duty  did  not  rest,  would  not  have  constituted 
negligence  on  the  part  of  appellant. 

Appellants  eleventh,  twelfth  and  thirteenth  assignments  of  error  are 
overruled  for  reasons  already  stated. 

There  was  no  positive  error  in  the  charge  of  the  court  in  the  respect 
complained  of  in  appellant's  fourteenth  assignment  of  error.  If  ap- 
pellant desired  an  instruction  upon  the  subject  claimed  to  have  been 
omitted  in  the  general  charge  of  the  court,  it  was  its  duty  to  ask  a 
proper  instruction  upon  same. 

There  was  no  error  in  the  refusal  by  the  court  below  of  appellants 
special  instruction  number  7.  It  would  have  been  improper  to  give 
this  charge,  because  it  ignored  the  fact  that  the  reason  the  machine  failed 
to  "pick  up  its  load''  may  have  been  on  account  of  its  running  away  as  a 
result  of  the  governor  valve  seats  being  cut  and  worn.  One  of  the 
grounds  of  negligence  alleged  was  "that  the  seats  of  the  governor  valves 
of  said  turbine  were  cut,  worn  and  uneven,  in  consequence  whereof  the 
speed  of  the  turbine  was  unduly  accelerated,  and  the  centrifugal  force 
caused  thereby  greatly  in  excess  of  what  it  normally  should  have  been," 
and  there  is  evidence  tending  to  support  same. 

The  other  assignments  of  error  presented  in  appellant's  brief  are 
overruled  for  reasons  already  stated. 

For  the  error  pointed  out,  the  judgment  of  the  court  below  is  reversed 
and  the  cause  remanded. 

Reversed  and  remanded. 

Chief  Justice  Fisher  having  dissented  from  the  opinion  of  the  majority 
by  which  the  case  was  held  reversible  on  appellant's  seventh  assignment 
of  error,  the  case  was  submitted  to  the  Supreme  Court  on  certificate  of 
dissent,  and  in  that  court  the  ruling  of  the  majority  upon  the  point  was 
disapproved.  Thereupon  the  judgment  of  the  court  below  was  aflBrmed 
in  the  following  opinion : 

EIDSOKT,  Associate  Justice. — In  the  original  opinion  in  this  case 
this  court  overruled  all  of  appellant's  assignments  of  error  except  the 
seventh,  which  was  sustained  by  the  majority  of  the  court,  Chief  tfustice 
Fisher  dissenting,  and  the  question  of  dissent  was  certified  to  the  Supreme 
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Courts  which  has  answered  such  question  sustaining  the  dissent  and 
holding  that  the  ruling  of  the  majority  of  the  court  upon  said  assign- 
ment was  erroneous.  (International  &  Q.  N.  R.  R.  Co.  v.  Trump,  16 
Texas  Ct.  Rep.,  1003.)  In  conformity  with  the  holding  of  the  Supreme 
Court  upon  said  certified  question,  we  overrule  said  seventh  assignment 
of  error  of  appellant,  and  hold  that  there  was  no  error  in  the  action  of 
the  court  below  in  the  respect  complained  of  in  said  assignment  of  error. 

The  judgment  heretofore  rendered  reversing  and  remanding  this  case 
will  therefore  be  set  aside,  and  the  judgment  of  the  court  below  will  be 
afiSrmed. 

Judgment  affirmed. 

Writ  of  error  refused. 


W.  B.  Walker  ft  Sons  v.  Ysabel  Hernandez. 

Decided  April  11,  1906. 

Nontiiit— -Amendment — ^Afflrmatiye  Belief. 

There  was  no  error  in  permitting  plaintiff,  after  selection  of  a  jury  was 
begun,  to  take  a  nonsuit,  though  defendant  objected  and  asked  leave  to  amend 
his  pleadings  so  as  to  claim  affirmative  relief. 

Error  from  the  District  Court  of  Travis  County.  Tried  below  before 
Hon.  Gleorge  Calhoun. 

Allen  &  Hart,  for  plaintiffs  in  error. 

Will  8.  Barber  and  Dickens  &  Cupp,  for  defendant  in  error. 

EIDSON,  Associate  Justice. — It  appears  from  the  recitals  of  the 
judgment  of  the  court  below,  as  embraced  in  the  record  in  this  cause, 
that  after  the  parties  had  announced  ready  for  trial  and  the  demurrers 
and  exceptions  of  the  plaintiffs  in  error  to  the  defendant  in  error's 
petition  had  been  presented,  argued  by  counsel  and  overruled  by  the 
court,  and  the  selection  of  a  jury  begun,  the  defendant  in  error  asked 
the  court  to  permit  him  to  take  a  non-suit,  and  before  any  order  was 
granted  allowing  such  non-suit  the  plaintiffs  in  error  prayed  the  court 
to  allow  them  to  amend  their  pleadings  in  the  case,  so  as  to  grant  them 
aflBrmative  relief  in  establishing  the  release  set  up  by  them  as  against 
the  defendant  in  error,  which  request  was  denied  by  the  court,  to  which 
ruling  of  the  court  plaintiffs  in  error  excepted,  and  objected  to  the  court's 
allowing  defendant  in  error  to  take  a  non-suit ;  but  the  court  allowed  and 
granted  the  motion  and  prayer  of  defendant  in  error  to  take  a  non-suit 
and  dismiss  the  cause.  The  judgment  of  the  court  below  then  proceeds 
as  follows:  "It  is  therefore  considered,  ordered,  adjudged  and  decreed 
that  this  case  be  and  the  same  is  hereby  dismissed,  that  the  plaintiff  take 
nothing  by  this  suit,  and  the  defendants  go  hence  without  day  and  re- 
cover their  costs,  for  which  execution  may  issue,  to  all  of  which  judgment 
the  defendants  in  open  court  excepted.'' 

The  plaintiffs  in  error  herein  were  defendants  in  the  court  below,  and 
the  defendant  in  error  was  the  plaintiff  in  the  court  below.    The  action 
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of  the  court  in  refusing  to  permit  the  plaintiffs  in  error  to  amend  their 
pleadings  so  as  to  pray  for  affirmative  relief  in  establishing  the  release 
set  up  by  them,  and  in  permitting  the  defendant  in  error  to  take  a  non- 
suit over  their  objection  and  protest  is  assigned  as  error  by  the  plaintiffs 
in  error,  and  this  assignment  raises  the  principal  question  for  our  con- 
sideration upon  this  appeal.  Article  1301,  Sayles  Bevised  Statutes, 
provides  as  follows : 

*'At  any  time  before  the  jury  have  retired  the  plaintiff  may  take  a  non- 
suit, but  he  shall  not  thereby  prejudice  the  right  of  an  adverse  party  to 
be  heard  on  his  claim  for  affirmative  relief;  when  the  case  is  tried  by 
the  judge  such  non-suit  may  be  taken  at  any  time  before  the  decision  is 
announced." 

In  the  case  of  Hoodless  v.  Winter,  80  Texas,  641,  our  Supreme  Court 
said :  "The  right  of  the  plaintiff  to  take  a  non-suit  upon  his  own  cause 
of  action  was  considered  of  sufficient  importance  by  the  Legislature  to  be 
given  express  recognition. 

"Owing  to  unexpected  contingencies  that,  may  occur  during  a  trial, 
it  is  a  privilege  which  it  may  become  necessary  for  the  most  careful  and 
diligent  litigant  to  exercise,  and  it  is  important  that  the  substance  and 
not  the  shadow  alone  of  the  right  shall  be  preserved.  ...  It  is 
only  when  the  defendant  by  a  counter-claim  seeks  some  'affirmative  re- 
lief that  the  right  of  the  plaintiff  to  discontinue  the  entire  cause  is  for- 
bidden.^^ 

At  the  time  the  plaintiff  asked  the  court  to  permit  him  to  take  the 
non-suit,  there  was  no  claim  for  affirmative  relief  by  the  defendants  in 
the  case ;  and  therefore,  no  right  existed  to  be  heard  upon  same  or  could 
be  prejudiced  by  the  taking  of  the  non-suit.  Under  these  circumstances, 
the  statute  gave  the  plaintiff  the  right  to  discontinue  the  entire  cause. 
But  does  the  fact  that  after  the  prayer  for  the  non-suit  but  before  it  was 
granted,  the  defendants  asked  permission  to  amend  their  pleadings  so 
as  to  set  up  a  claim  for  affirmative  relief  so  change  the  situation  as  to 
deprive  the  plaintiff  of  his  statutor}'  right  to  take  a  non-suit,  so  as  to 
discontinue  the  entire  case?  In  our  opinion  it  does  not.  The  case  must 
be  considered  as  consisting  alone  of  the  pleadings  in  existence  at  the 
time  the  plaintiff  asks  to  take  the  non-suit,  and  his  right  to  the  same  is 
determined  by  the  fact  that  at  the  time  he  asks  to  take  the  non-suit  there 
is  no  pleading  of  the  defendant  asking  affirmative  relief.  But  if  it  be 
conceded  that  the  law  permitting  the  amendment  of  pleadings  has 
some  bearing  upon  the  subject,  the  allowance  of  an  amendment  after 
announcement  of  ready  for  trial  is  within  the  discretion  of  the  court,  and 
its  refusal  would  not  be  reversible  error  unless  abuse  of  such  discretion 
was  shown.  There  is  nothing  in  the  record  of  this  case  that  indicates 
any  abuse  of  judicial  discretion  on  the  part  of  the  court  below  by  re- 
fusing to  allow  the  defendant  to  file  the  amendment  requested. 

There  being  no  error  in  the  action  of  the  court  above  discussed,  it 
becomes  unnecessary  to  consider  the  other  assignments  of  error. 

The  judgment  is  affirmed. 

Affirmed. 
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Missouri,  Kansas  &  Texas  Bailway  Company  of  Texas  v.  J. 

Sanders. 

Decided  April   11.   1906. 

!•— Bailway — Frightening  Teams — ^Dnty  of  Lookout. 

It  can  not  be  said  as  matter  of  law  that  no  duty  rests  on  those  operating 
a  railway  engine  in  a  town  to  keep  a  lookout  with  reference  to  the  danger  of 
alarming  teams  traveling  upon  a  street  parallel  with  the  railroad;  the  duty 
would  depend  on  the  circumstances. 

2. — ^Brief — ^Propositions — ^Assignments. 

Propositions  in  a  brief,  in  order  to  require  consideration,  must  be  raised 
by  and  relevant  to  the  charge  attacked  as  erroneous  by  the  assignment  of 
error  under  which  they  are  made. 

Sd — Charge. 

The  hvpotheais  justifying  the  giving  of  a  requested  charge  munt  be  one 
supported  by  evidence  in  all  material  features. 

Appeal  from  the  District  Court  of  Bell  County.  Tried  below  before 
Hon.  Jno.  M.  Furman. 

T.  S,  Miller,  Geo.  W.  Tyler  and  Wallace  Tyler,  for  appellant.— No 
duty  of  the  engineer  to  keep  lookout :  Hargis  v.  St.  Louis  A.  &  T.  Ry. 
Co.,  76  Texas,  20;  Houston  &  T.  C.  Ry.  Co.  v.  Carruth,  60  S.  W.  Rep., 
1037;  Texas  &  P.  Ry.  Co.  v.  Hamilton,  66  S.  W.  Rep.,  798;  San  Antonio 
&  A.  P.  Ry.  Co.  V.  Belt,  24  Texas  Civ.  App.,  288;  Missouri,  K.  &  T. 
Ry.  Co.  V.  Cloninger,  42  S.  W.  Rep.,  636;  Beaumont  Pasture  Co.  v. 
Sabine  &  E.  T.  Ry.,  41  S.  W.  Rep.,  190;  International  &  G.  N.  Rv.  Co. 
V.  Yarborough,  39  S.  W.  Rep.,  1097;  O'Dair  v.  Missouri,  K.  &  T.  Ry. 
Co.,  14  Texas  Civ.  App.,  541 ;  Gulf,  C.  &  S.  P.  Ry.  Co.  v.  Box,  81  Texas, 
677;  Railway  v.  Tippens,  4  W.  &  W.  C.  C,  160. 

Whether  or  not  plaintiflE^s  peril  was  caused  by  defendant's  negligence 
was  a  controverted  question  of  fact  for  the  jury  to  detennine  under  an 
appropriate  charge.  Saunders  v.  Missouri,  K.  &  T.  Ry.  Co.,  80  S.  W. 
Rep.,  387,  and  authorities  there  cited;  Texas  &  P.  Ry.  Co.  v.  Watkins, 
26  S.  W.  Rep.,  761;  Beach  on  Contributory  Negligence  (2d  ed.),  sec. 
40  et  seq.,  and  notes. 

The  fact,  if  it  was  a  fact,  that  the  cane  was  "stacked  on  said  wagon 
by  Ed  Taylor  and  not  under  the  direction  of  plaintiff,  and  that  plaintiff 
had  no  notice  or  knowledge  that  the  same  was  negligently  stacked,^^  did 
not  excuse  plaintiff,  who  was  at  least  a  joint  enterpriser  with  Taylor 
and,  as  such,  was  chargeable  with  the  negligence  of  said  Taylor  in 
stacking  the  cane  upon  the  wagon.  Galveston,  H.  &  S.  A.  Ry.  Co.  v. 
Kutac,  72  Texas,  663;  Gulf,  C.  &  S.  P.  Ry.  Co.  v.  Slater,  23  Texas 
Civ.  App.,  683 ;  Johnson  v.  Gulf,  C.  &  S.  P.  Ry.  Co.,  2  Texas  Civ.  App., 
142;  Garteiser  v.  Galveston,  H.  &  S.  A.  Ry.  Co.,  2  Texas  Civ.  App., 
236 ;  Beck  v.  East  River  Ferry  Co.,  6  Robertson,  82 ;  Gray  v.  Railway,  22 
A.  &  E.  R.  Cases,  355,  note ;  Saunders  v.  Missouri,  K.  &  T.  Rv.  Co.,  80 
S.  W.  Rep.,  387. 

Hill  &  Whittejf,  for  appellee. 
Vol.  XLll.  Civil— 35. 
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FISHEB,  Chief  Justice. — This  is  a  suit  by  Sanders  against  the 
railway  company  for  damages  resulting  from  personal  injuries  sustained 
in  falling  off  of  a  wagon^  which  was  caused  by  the  fright  of  the  team 
on  account  of  the  negligence  of  the  appellant.  The  grounds  of  negli- 
gence alleged  are  that  the  engineer  in  control  of  one  of  appellant's 
engines  unnecessarily  caused  the  whistle  to  be  repeatedly  sounaed,  and 
caused  the  engine  to  be  run  at  a  rate  in  excess  of  the  speed  allowed  by 
an  ordinance  of  the  city  of  Temple;  that  the  appellee  and  his  companion 
were  driving  a  team  along  a  street  that  ran  parallel  with  the  railway 
track,  and  that  his  position  was  discovered  or  could  have  been  discovered 
by  the  engineer  if  he  had  kept  a  reasonable  lookout. 

The  defendant  alleged  that  if  the  plaintiff  was  injured  it  was  on 
account  of  his  contributory  negligence  in  negligently  loading  the  wagon 
with  bales  of  cane  in  such  a  manner  as  to  cause  them  to  fall  off  and 
frighten  the  team^  and  was  guilty  of  negligence  in  riding  on  the  wagon 
so  loaded  along  the  highway  near  the  defendant's  track,  where  he  knew 
that  engines  would  be  passing  and  whistling  for  crossings  and  would  be 
likely  to  frighten  teams;  and  was  further  guilty  of  negligence  in  not 
alighting  from  the  wagon  as  soon  as  the  team  became  frightened,  but 
remained  on  the  same  until  he  was  thrown  off. 

Verdict  and  judgment  were  in  plaintiff's  favor  for  $3,000.  It  appears 
from  the  evidence  that  Sanders  and  a  man  by  the  name  of  Taylor  had 
loaded  a  wagon  in  a  field  near  the  city  of  Temple  with  hay  or  cane  in 
bales,  and  under  the  direction  of  the  owner,  was  driving  the  team  and 
the  wagon  so  loaded  to  some  place  within  the  corporate  limits  of  the 
city.  The  railroad  at  the  place  where  the  accident  occurred,  runs 
through  the  corporate  limits,  and  there  is  an  ordinance  of  the  city 
limiting  the  rate  of  speed  to  not  exceeding  6  miles  an  hour.  Parallel 
with  the  railroad  ran  a  public  street  along  which  the  team  was  being 
driven,  and  when  near  the  track  (how  far  off  the  evidence  does  not 
definitely  show)  an  engine  approached  and  the  team  became  frightened 
and  ran  away,  and  the  driver,  the  man  by  the  name  of  Taylor,  and  the 
plaintiff  fell  off  or  were  thrown  off  of  tiie  wagon.  There  is  evidence 
which  tends  to  show  that  the  street  was  from  60  to  100  feet  from  the 
railway  track. 

According  to  the  evidence  of  the  plaintiff  and  his  witnesses  the  engine 
was  going  at  a  rate  of  speed  much  In  excess  of  the  limit  allowed  by  the 
ordinance,  and  the  whistle  was  being  repeatedly  and  unnecessarily 
sounded;  and  the  conclusion  is  authorized  that  either  the  rapid  rate  of 
speed,  the  soimding  of  the  whistle,  or  both,  caused  the  fright  of  the  tenm, 
which,  if  true,  the  jury  had  the  right  to  assume  was  conduct  amounting 
to  negligence.  There  is  evidence  to  the  effect  that  at  the  time  the 
plaintiff  fell  off  or  was  thrown  from  the  wagon,  or  immediately  before, 
his  situation  was  discovered  by  the  engineer  and  the  fireman,  and  the 
proximity  of  the  street  where  the  wagon  and  team  were  situated  tu  the 
railway  track  was  so  near  that  the  team  could  have  been  discovered  by 
the  exercise  of  ordinary  care  upon  the  part  of  the  engineer  and  fireman. 
We  further  find  that  the  injuries  sustained  by  the  plaintiff  were  proxim- 
ately caused  by  the  negligence  alleged,  and  there  is  evidence  in  the  record 
tending  to  show  tibat  he  sustained  injuries  to  some  extent  described  in 
his  petition. 
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Appellant  in  its  brief  states  that  the  first  and  second  assignments 
of  error  will  be  considered  together,  and  it  is  claimed  that  they  present 
the  same  question;  and  it  submits  under  these  assignments  only  one 
proposition,  which  is  as  follows : 

"It  was  not  the  duty  of  defendant's  employes  to  exercise  ordinary  care 
to  ascertain  danger  or  peril  of  plaintiff  who  was  traveling  along  a  public 
highway  parallel  to  defendant's  right  of  way  and  not  approaching  a 
crossing  of  same.  The  court's  charge  authorized  the  jury  to  find  for 
plaintiff  if  by  the  exercise  of  ordinary  care  defendant's  servants  could 
have  ascertained  plaintiff's  danger;  whereas,  the  true  rule  of  law,  as 
presented  by  defendant's  special  charges  with  different  grouping  of 
facts,  which  were  requested  and  refused  as  shown  in  the  second  assign- 
ment of  error,  is  that  defendant's  servants  must  be  actually  apprised 
or  have  reason  to  know  of  plaintiff's  peril  on  a  parallel  highway  before 
they  can  be  chargeable  with  negligence  in  causing  fright  to  plaintiff's 
team  on  said  highway." 

Considering  these  assignments  we  will  be  confined  solely  to  the  ques- 
tion raised  by  the  proposition,  and  it  is  to  the  effect  that,  as  a  matter 
of  law,  no  duty  rested  upon  those  operating  the  engine  to  keep  a  lookout 
or  to  exercise  ordinary  care  to  ascertain  the  danger  or  peril  of  a  person 
traveling  along  a  public  highway  or  street.  The  court  instructed  the 
jury  that  it  wa^  the  right  and  the  duty  of  the  railway  company  to  cause 
its  whistle  to  be  sounded  in  approaching  a  public  crossing;  and  further 
submitted  to  the  jury  the  question  that  if  those  operating  the  train  did 
discover,  or  could  have  discovered  by  the  exercise  of  ordinary  care,  the 
fright  of  the  team  and  unnecessarily  sounded  the  whistle,  and  the 
whistle  should  not  have  been  sounded  under  the  circumstances,  then  the 
appellant  would  be  guilty  of  negligence.  There  is  no  proposition  sub- 
mitted under  these  assignments  that  the  evidence  did  not  warrant  such 
an  instruction;  but,  as  before  said,  it  is  broadly  contended  that  those 
operating  an  engine  are  not  required  to  exercise  ordinary  care  to  keep 
a  lookout  for  persons  lawfully  traveling  along  a  public  street  paralleling 
the  railway  track.  Whether  such  a  charge  would  be  proper  or  not,  could 
only  be  determined  by  the  facts  of  the  particular  case;  and  the  court 
is  not  authorized  to  say,  as  a  matter  of  law,  that  it  should  not  have  been 
given  in  this  case,  or  that  it  would  be  improper  in  any  case.  A  public 
street  in  a  city  may  be  used  so  near  the  railway  track  and  so  extensively 
used  as  to  excite  a  greater  degree  of  care  and  caution  and  viligance  than 
would  be  necessary  to  be  exercised  if  the  street  was  in  a  remote  part  of 
the  corporate  limits  or  in  a  case  where  the  railroad  paralleled  a  highway 
in  the  country.  It  is  a  fact  so  well  known  that  it  may  be  considered  as  a 
matter  of  common  knowledge  that  in  many  of  the  cities  of  this  State 
railway  tracks  traverse  public  streets,  or  run  so  near  to  them  that  safety 
for  the  public  requires  that  extra  viligance  must  be  exercised  by  those 
in  control  of  locomotives  to  look  out  for  persons  who  may  be  lawfully 
using  the  street,  in  order  to  prevent  the  very  thing  that  occurred  in  this 
instance,  the  fright  of  teams.  In  a  situation  of  that  kind  it  is  reasonable 
to  suppose  that  an  engineer  would  know  by  traversing  the  street  at  an 
excessive  rate  of  speed  and  by  unnecessarily  and  repeatedly  sounding 
the  whistle  that  teams  traveling  on  the  street  near  the  track  might 
become  frightened.    And  in  such  a  situation,  and  operating  his  engine 
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under  such  circumfitances,  it  would  be  nothing  more  than  an  application 
of  the  principle  of  the  exercise  of  ordinary  care  to  require  him  to  keep 
a  lookout  for  what  he  might  reasonably  expect.  Now  the  proposition 
submitted  under  these  assignments  does  not  contend  that  such  a  state 
of  facts  might  not  have  existed  in  this  instance.  Therefore  we  are  not 
prepared  to  say  that  the  court  erred  in  giving  the  charge  complained  of, 
or  in  refusing  the  charges  requested. 

Appellant's  third  assignment  of  error  complains  of  the  following 
charge  of  the  court:  "Or. if  you  find  from  the  evidence  that  plaintiff's 
mules  were  frightened  by  defendant's  engine,  but  that  th'e  hay  or  cane 
on  plaintiff's  wagon  was  carelessly  or  improperly  stacked  thereon  by 
plaintiff  or  under  his  direction,  and  not  loaded  or  stacked  as  a  man  of 
ordinary  prudence  would  have  loaded  or  stacked  the  same,  under  similar 
circmustances,  and  that  on  account  of  said  improper  stacking  or  loading 
the  said  hay  fell  from  the  wagon,  and  that  said  fall  and  the  injuries 
resulting  therefrom,  were  occasioned  or  contributed  to  by  such  falling 
of  said  hay,  you  will  find  for  defendant.  But  in  this  connection  you  are 
further  charged  that  if  you  find  from  the  evidence  that  said  hay  was 
stacked  on  said  wagon  by  Ed  Taylor  and  not  under  the  direction  of 
plaintiff,  and  that  plaintiff  had  no  notice  or  knowledge  that  the  same  was 
negligently  stacked,  then  the  fact  that  it  was  negligently  stacked  would 
not  prevent  plaintiff  from  recovering  in  the  event  he  was  injured  through 
the  negligence  of  defendant  in  the  particulars  complained  of.'' 

There  are  two  propositions  submitted  under  this  assignment,  and  we 
confess  we  are  at  a  loss  to  understand  their  relevancy.  Proposition  first 
is  that  the  defendant  alleged  contributory  negligence  on  the  part  of  the 
plaintiff  in  not  dismounting  from  the  wagon  when  the  mules  became 
frightened,  and  the  court's  failure  to  charge  on  this  point  was  equivalent 
to  an  affirmative  charge  on  the  weight  of  the  evidence  in  that  the  court 
assumed  that  plaintiff  was  placed  in  such  a  position  of  imminent  peril 
by  the  negligence  of  the  defendant  as  to  excuse  him  from  the  duty  of 
exercising  ordinary  prudence  in  dismounting  from  the  wagon,  whereas 
there  was  evidence  to  the  effect  that  the  mules  did  not  start  to  run  until 
the  cane  began  to  fall  upon  them,  until  the  effect  of  plaintiff's  own 
negligence  in  loading  the  cane  improperly  came  into  play.  And  whether 
or  not  plaintiff's  peril  was  caused  by  defendant's  negligence  was  a  con- 
troverted question  of  fact  for  the  jury  to  determine  under  an  appropriate 
charge.  The  second  proposition  is  to  the  effect,  defendant  charged  the 
plaintiff  with  contributory  negligence  in  mounting  to  such  an  insecure 
position  on  said  wagon,  where  he  knew  he  would  be  in  peril  if  said  mules 
became  frightened,  which  probability  he  should  have  foreseen,  as  he  knew 
he  would  1^  traveling  on  a  road  parallel  to  defendant's  right  of  way  and 
near  thereto,  and  that  defendant's  engine  would  probably  be  passing 
and  whistling.  The  court's  failure  to  charge  on  this  point  took  the 
same  away  from  the  consideration  of  the  jury  and  was  equivalent  to  an 
affirmative  charge  that  such  facts  would  not  constitute  negligence  on 
the  part  of  the  plaintiff,  and  was  a  charge,  in  effect,  upon  the  wei^t 
of  the  evidence  upon  a  controverted  question  of  fact  which  was  peculiarly 
within  the  province  of  the  jury. 

These  propositions,  apparently,  have  no  relation  to  any  question  pre- 
sented in  the  charges  complained  of. 
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The  fourth  assignment  of  error  complains  of  the  action  of  the  court 
in  refusing  appellant's  special  instruction,  as  follows:  "If  you  believe 
from  the  evidence  that  the  mules  were  at  first  frightened  by  tiie  blowing 
of  defendant's  train  whistle,  but  that  said  mules  were  under  control  of 
the  driver  and  that  thereafter  one  or  more  bales  of  cane  fell  ofif  said 
wagon  on  account  of  careless  loading,  and  caused  said  mules  to  run 
away,  and  that  but  for  the  falling  of  the  cane  off  said  wagon  said  mules 
would  not  have  run  away  and  caused  plaintiff's  injuries,  then  the  defend- 
ant is  not  responsible,  and  if  you  so  believe,  you  will  find  for  the 
defendant." 

Of  course,  if  the  combination  of  facts  here  stated  were  true;  or  if 
there  was  evidence  justifying  their  submission,  it  would  present  a  good 
defense.  If  the  falling  of  the  hay  caused  the  mules  to  run  away,  inde- 
pendent of  the  fright  that  was  occasioned  by  the  blowing  of  the  whistle, 
the  railway  company  would  not  be  liable,  but  an  inspection  of  the  record 
does  not  show  the  existence  of  any  evidence  that  would  justify  the 
submission  of  the  combination  of  facts  here  stated.  There  is  evidence 
that  the  mules  became  frightened  in  the  field  before  they  reached  the 
railway  track  or  the  street,  and  afterwards  became  frightened  from  the 
whistling  and  the  movement  of  the  engine,  or  thereafter  became  fright- 
ened by  hay  or  cane  falling  upon  them ;  but  there  is  no  evidence  showing 
that  after  the  mules  were  frightened  by  the  blowing  of  the  whistle  they 
became  under  the  control  of  the  driver.  There  does  not  seem  to  be  any 
relation  between  the  fright  that  occurred  in  the  field  and  the  fright  that 
happened  at  the  time  of  the  accident.  Either  one  of  two  things  caused 
the  fright  at  that  time :  The  blowing  of  the  whistle  and  movement  of 
the  engine,  or  the  cane  falling  on  the  mules.  Prom  the  time  of  the 
fright  at  the  place  of  the  accident,  the  driver  did  not  regain  control  of 
the  mules. 

The  questions  presented  in  the  fifth  and  sixth  assignments  of  error 
were  passed  upon  by  the  jury,  and  as  to  the  matters  there  presented,  we 
think  there  is  evidence  sufficient  to  support  the  verdict. 

The  judgment  is  affirmed. 

Affiffned. 


C.  R.  CUMMINGS  &  Co.  ET  AL.  V.  H.  MaSTEBSON  ET  AL. 

Decided  April   11,  1906. 

1.—Tre8pats— Parties— Cotenanti— Judgment. 

While  tenants  in  common  must  join  in  actions  of  trespass  quare  clausum 
fregit,  yet  the  nonjoinder  of  a  cotenant  can,  in  general,  only  be  taken  advan- 
tage of  by  a  plea  in  abatement,  or  by  way  of  apportionment  of  the  damages 
on  the  trial. 

8. — Same-^Plea  of  Hot  Onllty — ^Effect  of. 

In  actions  of  trespass  quare  clausum  f regit  the  plea  of  not  guilty  operates 
as  a  denial  that  the  defendant  committed  the  trespass  alleged  in  the  place 
mentioned,  but  not  as  a  denial  of  the  plaintiff's  possession  or  right  of  pos- 
session of  such  place;  this  must  be  specially  denied. 

3. — ^Wilful  Trespass — Damages. 

The  proposition  that  where  a  pai-ty  innocently  cuts  timber  from  the  land 
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of  another  he  is  accountable  only  for  the  value  of  the  standing  timber,  has  no 
application  in  a  case  such  as  this,  where  the  defendant  cut  the  timber,  know- 
ing that  he  had  no  right  to  do  so,  or  where  he  ought  to  have  known  it. 

4. — ^Trespass — ^Innocent  Purchaser — ^Measure  of  Damage. 

The  owner  of  land  from  which  timber  has  been  cut  and  upon  whidi  timber 
labor  has  been  bestowed,  making  it  more  valuable,  can  recover  from  an  inno- 
cent purchaser  of  such  timber  its  value  in  the  condition  it  was  when  pur- 
chased from  the  trespasser. 

5. — Sequestration — Beplevy  Bond — ^Validity. 

Discrepancies  in  a  replevy  bond  as  to  dates  should  be  r^rded  as  surplusai^ 
not  affecting  its  validity,  when  it  appears  upon  its  face  that  it  was  issued  m 
the  same  case,  describes  the  number  and  brand  of  the  logs  as  in  the  writ  of 
sequestration,  recites  their  seizure  by  virtue  of  such  writ,  and  is  conditioned 
as  required  by  statute.  No  question  as  to  the  validity  of  such  bond  having 
been  raised  in  the  trial  court,  it  can  not  be  raised  for  the  first  time  on  appeaL 

6. — ^Beplevy  Bond — Betum  of  Property. 

The  defendant  who  has  replevied  property  in  sequestration  proceedings  has 
the  right  to  return  the  same  to  the  sheriff,  if  not  damaged  or  injured  during 
the  replevy,  and  receive  credit  therefor,  and  a  judgment  denying  this  right 
is  erroneous. 

7. — Same— Judgment  Beformed. 

Where  the  case  was  tried  before  the  court  without  a  jury,  and  there  ii 
evidence  in  the  record  sufficient  to  enable  the  Appellate  dourt  to  4^^^®i™ao 
the  value  of  the  articles  replevied,  the  judgment  will  be  reformed  by  the  Ap- 
pellate Court  so  as  to  correct  the  errors. 

8. — Cost  of  Appeal — ^Modified  Judgment. 

Where  an  error  in  a  judgment  has  not  been  called  to  the  attention  of  the 
trial  court  and  no  opportunity  afforded  said  court  to  correct  the  same,  the 
cost  of  the  appeal  will  be  adjudged  against  the  appellant,  although  the  Appellate 
Court  reformed  the  judgment. 

Error  from  the  District  Court  of  Harris  County.  Tried  below  before 
Hon.  Norman  G.  Kittrell. 

Coleman  £  Abbott  and  Hutcheson,  Campbell  &  Huicheson,  for  plain- 
tiflfs  in  error. — One  cotenant,  or  joint  owner,  can  not  recover  damages 
to  joint  property  without  joining  his  cotenant,  or  joint  owner,  in  the 
suit.  Wise  v.  Missouri  Pac.  Ey.,  3  Texas  Civ.  App.,  133;  Missouri 
Pac.  By.  V.  Howe,  4  Texas  Ap.  Civ.,  297;  May  v.  Slade,  24  Texas,  205; 
Lee  V.  Turner,  71  Texas,  264;  Eowland  ?.  Murphy,  66  Texas,  534; 
Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Stockton,  38  S.  W.  Rep.,  647;  Hous- 
ton  &  T.  C.  Ry.  Co.  v.  HoUingsworth,  2  Texas  Ap.  Civ.,  p.  149 ;  Gulf, 
•  C,  etc.,  Ry.  Co.  v.  Witt,  2  Texas  Ap.  Civ.,  p.  677. 

The  court  erred  in  finding  that  plaintiff's  measure  of  damages  was  the 
value  of  the  timber  at  the  mill,  when  in  fact  the  damages  to  tiie  plaintiff 
was  the  valiae  of  the  logs  in  the  tree  on  the  land.  Am.  &  Eng.  Enc 
of  Law,  vol.  28,  ^^Trees  and  Timbers,''  543,  546,  and  cases  therein  cited; 
United  States  v.  Homestake  Min.  Co.,  117  Fed.,  481;  Bond  v.  GrifiSn, 
22  So.  Rep.,  187  (Miss.) ;  Guarantee  Trust  &  Safe  Dep.  Co.  v.  Drew  Inv. 
Co.,  31  So.  Rep.,  736  (La.) ;  Wright  v.  BoUes  Woodenware  Co.,  50  Wis., 
167,  6  N.  W.,  508 ;  Tuttle  v.  Wilson,  52  Wis.,  643 ;  Lake  Shore  Ry.  Co.  v. 
Hutchins,  32  0.  St.,  571. 

The  court  erred  in  rendering  judgment  on  the  replevin  bond  for 
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$3,850.80  against  C.  R.  Cummings  &  Co.  and  W.  T.  Torrey  and  F.  A. 
Heitmann  in  default  of  a  restoration  of  the  logs  to  plaintiff  prior  to 
the  decree,  and  in  not  providing  that  defendants  might  return  the  said 
logs  to  the  sheriff  within  ten  days  after  the  date  of  the  decree.  Art. 
4877,  Sayles'  Civil  Statutes,  1897;  Cook  v.  Halsell,  66  Texas,  1;  Meyers 
V.  Bloon,  60  S.  W.  Rep.,  217;  Herder  v.  Schwab  Clothing  Co.,  37  S. 
W.  Rep.,  784;  Avery  v.  Dickson,  49  S.  W.  Rep.,'  662;  Talcott  v.  Rose, 
64  S.  W.  Rep.,  1009. 

H.  £  A.  R.  Masterson,  for  defendants  in  error. — ^The  court  did  not 
err  in  finding  that  plaintiffs'  measure  of  damages  was  the  value  of  the 
timber  at  the  mill  instead  of  the  value  of  the  logs  in  the  tree  standing 
on  the  land;  because,  as  to  Towler,  the  evidence  was  abundant  that  he 
was  a  self-confessed  guilty  trespasser;  and  as  to  C.  R.  Cummings  & 
Co.  and  C.  R.  Cummings  individually,  they  were  only  charged  the  value 
of  the  logs  they  got,  and  not  the  value  of  lumber  manufactured  from 
plaintiffs'  logs;  these  logs  were  still  plaintiffs'  property,  unmingled  with 
any  increased  value  added  by  said  Cummings  or  his  said  companv.  Mis- 
souri, K.  &  T.  Ry.  Co.  V.  Starr,  66  S.  W.  Rep.,  393 ;  BoUes  Woodenware 
Co.  V.  United  States,  106  U.  S.  Rep.,  432. 

The  court  did  not  err  in  rendering  judgment  against  the  defendants 
C.  R.  Cummings  &  Co.  and  W.  T.  Torrey  and  P.  A.  Heitmann  for  the 
sum  of  $3,860.60  on  the  replevin  bond,  because  the  same  is  not  void, 
but  is  enforcible.  The  whereas,  falsely  stating  that  an  affidavit  was 
made  on  June  6,  1904,  for  sequestration,  is  surplusage.  The  bond  de- 
signated the  writ  seizing  the  property,  quoting  from  it,  showing  the 
seizure  of  3,600  logs  branded  with  letter  "TV  stamped  in  the  ends  of 
said  logs.  This  was  the  second  writ  issued  June  6  and  executed  same 
day,  and  the  obligation  of  the  bond  was  to  $8,000,  conditioned:  Will 
not  destroy  the  present  form  of  said  property;  will  not  remove  the  said 
property  out  of  the  limits  of  Harris  County,  pending  the  suit,  and  that 
they  will  have  such  property  with  the  value  of  the  fruits,  hire  and  rev- 
enue thereof  forthcoming,  to  abide  the  decision,  or  will  pay  the  value 
of  the  fruits,  hire,  revenue  of  same,  in  case  they  shall  be  condemned  so 
to  do.    Pait  V.  McCutchen,  43  Texas,  311. 

The  court  had  authority  to  render  judgment  against  the  principal  and 
sureties  on  the  replevin  bond,  without  making  findings  as  to  the  value 
of  logs  replevied,  the  said  Cummings  having  converted  the  logs  re- 
plevied. Avery  v.  Popper,  46  S.  W.  Rep.,  961;  Byrne  v.  Lynn,  44  S. 
W.  Rep.,  311;  Herder  v.  Schwab  Clothing  Co.,  37  S.  W.  Rep.,  784. 

KTEILL,  Associate  Justice. — This  suit  was  brought  by  the  defend- 
ant in  error,  H.  Masterson,  in  the  form  of  an  action  of  trespass  to  try 
title — ^plaintiffs'  chain  of  title  being  specifically  pleaded,  against  the  de- 
fendants in  error,  William  Rankin,  I.  R.  McCasland,  James  A.  Breeding, 
Edward  M.  Bond,  and  the  unknown  heirs  of  Edward  M.  Bond,  and 
against  C.  R.  Cummings  &  Co.,  a  firm  composed  of  C.  R.  Cummings 
and  Emile  Gardner  and  Jeremiah  W.  Towler,  who  are  of  the  plaintiffs 
in  error,  the  C.  R.  Cummings  Lumber  Company,  Andrew  J.  Yates,  and 
the  unfaiown  heirs  of  Andrew  J.  Yates,  to  recover  1,000  acres  of  land 
off  the  south  end  of  the  David  Harris  league,  situated  on  San  Jacinto 
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River,  in  Harris  County,  Texas,  and  also,  as  against  C.  R.  Cummings 
&  Co.,  and  Jeremiah  W.  Towler,  to  recover  the  value  of  timber  taken 
from  said  land  and  appropriated  by  them.  A  quantity  of  timber,  so  al- 
leged taken  and  appropriated,  was  seized  by  the  sheriff  under  a  writ  of 
sequestration  issued  at  the  instance  of  plaintiff  which  was  replevied 
by  said  defendants.  By  an  amended  petition,  these  matters  were  averred, 
and  judgment  asked  against  them  and  the  sureties  on  their  replevy 
bonds  for  the  value  of  the  timber  sequestrated. 

The  defendants,  J.  W.  Towler,  C.  R.  Cummings  and  Emile  Gardner, 
composing  the  firm  of  C.  R.  Cummings  &  Co.,  answered  by  general  de- 
murrers and  pleas  of  not  guilty. 

Edward  M.  Bond,  by  his  attorney  of  record,  and  the  unknown  heirs 
of  Edward  IVf.  Bond,  by  the  attorney  appointed  by  the  court  to  repre- 
sent them,  after  having  been  duly  cited  by  publication,  answered  alleg- 
ing facts  which  showed  they  had  no  title  to  the  land,  and  disclaimed  any 
title,  claim  or  interest  therein. 

The  defendants,  James  A.  Breeding,  William  Rankin,  I.  R.  McCas- 
land  and  Walter  Harris,  each  and  all  answered  by  disclaiming  any  inter- 
est in  the  land.  It  does  not  appear  from  the  record  that  any  answer 
was  filed  for  Andrew  J.  Yates  or  for  the  unknown  heirs  of  Andrew  J. 
Yates. 

The  plaintiffs  discontinued  the  case  as  to  Walter  Harris,  the  C.  R. 
Cummings  Lumber  Company  (the  corporation  sued  by  that  name),  An- 
drew J.  Yates  and  the  unknown  heirs  of  Andrew  J.  Yates. 

The  case  was  tried  by  the  coUrt  without  a  jury,  who,  after  hearing 
the  evidence,  rendered  judgment  in  favor  of  plaintiff,  Masterson,  against 
the  defendants,  Edward  M.  Bond,  the  unknown  heirs  of  Edward  M. 
Bond,  William  Rankin,  I.  R.  McCasland,  James  R.  Breeding,  Jeremiah 
W.  Towler  and  C.  R.  Cummings  &  Company,  for  title  and  possession  of 
the  one  thousand  acres  of  land  sued  for.  Judgment  was  also  rendered 
for  plaintiff  against  Jeremiah  W.  Towler,  the  firm  of  C.  R.  Cummings 
&  Company,  and  C.  R.  Cummings,  aa  a  member  of  said  firm,  jointly 
and  severally  for  the  sum  of  $8,250,  the  value  of  plaintiffs'  timber  cut 
and  taken  from  said  land  and  converted  by  said  defendants.  Of  the 
timber,  for  the  value  of  which  this  judgment  was  rendered,  a  portion 
was  seized  by  writs  of  sequestration  sued  out  by  plaintiff  and  replevied 
by  C.  R.  Cummings  &  Company,  by  filing  a  replevin  bond  with  W.  T. 
Torry  and  F.  A.  Heitmann,  as  sureties,  conditioned  as  required  by 
law,  payable  to  plaintiffs  in  the  sum  of  $8,000,  which  portion,  so  seized 
and  replevied,  the  trial  court  found  from  the  evidence  was  of  the  value 
of  $3,850,  and  entered  judgment  on  said  replevy  bond  against  C.  K. 
Cummings  &  Company,  as  principals  and  W.  T.  Torry  and  F.  A,  Heit- 
mann as  sureties  for  such  value,  the  judgment  providing  that  when  paid 
or  collected  it  shall  be  credited  on  the  judgment  for  $8,250,  etc. 

From  the  entire  judgment  the  defendants  J.  W.  Towler,  C.  R.  Cum- 
mings &  Company,  C.  R.  Cummings  and  W.  T.  Torry  and  F.  A.  Heit- 
mann, the  sureties  on  said  replevy  bond,  have  sued  out  this  writ  of  error. 

Conclusions  of  Fact — ^The  evidence  establishes  that  one  David  Harris 
obtained  a  grant  from  the  Government  of  Mexico  of  a  league  of  land, 
of  which  the  premises  in  controversy  are  a  part,  as  a  colonist  in  Austin's 
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Colony,  dated  August  19,  1824,  which  is  situated  on  the  San  Jacinto 
Eiver  in  Harris  County,  Texas;  that  on  May  9,  1825,  David  Harris 
conveyed  the  league  to  Frederick  H.  Bankin;  that  Frederick  H.  Bankin, 
on  March  31,  1828,  conveyed  it  to  James  E.  B.  Austin;  and  that  the 
heirs  of  James  E.  B.  Austin  conveyed  the  1,000  acre  tract  in  controversy 
to  the  plaintiff  H.  Masterson,  who  is  and  was  prior  to  the  institution  of 
this  suit  the  owner  thereof.  No  title  whatever  was  shown  in  any  of 
defendants. 

The  defendant  Jeremiah  W,  Towler,  who  as  a  trespasser  entered  upon 
plaintiff's  land  in  January,  1904,  wrongfully  cut  a  large  number  of 
pine  trees  and  some  cypress  and  ash  which  he  sold  and  delivered  to  C. 
B.  Cummings  &  Company,  worth  in  the  log  $6.50  per  thousand  feet 
for  pine  and  $12  per  thousand  feet  for  cypress  and  ash,  for  the  sum  of 
$8,250.  Of  the  timber  so  unlawfully  cut  and  taken  from  the  land  by 
Towler  and  received  and  appropriated  by  Cummings  &  Company,  3,600 
logs,  of  the  value  of  $1,691/^  each,  at  date  of  judgment,  and  of  the  aggre- 
gate value  of  $3,850,  were  seized  by  the  sheriff  by  virtue  of  a  writ  of 
sequestration  issued  in  the  case  and  were  replevied  by  C.  B.  Cummings 
&  Company,  by  giving  bond  for  $8,000  in  accordance  with  statute,  with 
W.  T.  Torry  and  F.  A.  Heitmann  as  sureties,  which  were  reasonably 
worth  $3,850  at  the  time  of  trial.  That  when  Cummings  &  Company 
received  said  timber  and  converted  it  to  their  use  they  knew  or  were 
charged  with  knowledge  of  the  fact  that  it  was  wrongfully  cut  and 
taken  by  Towler  from  plaintiffs'  land. 

Conclusions  of  Law, — 1.  The  first,  second,  third,  fourth,  fifth  and 
sixth  assignments  of  error  are  disposed  of  by  our  conclusions  of  fact, 
by  which  it  appears  that  the  plaintiff  owns  and  holds  the  land  in  con- 
troversy under  a  regular  chain  of  title  from  the  sovereignty  of  the  soil 
down  to  himself.  Therefore,  the  two  propositions  asserted  under  these 
assignments,  though  abstract  principles  of  law,  are  inapplicable  to  this 
case. 

2.  It  is  assumed  by  the  seventh  assignment  of  error  that  if  plaintiff 
showed  any  title  to  the  land  in  controversy,  it  was  only  to  an  undivided 
interest.  This  assumption  is,  then,  made  the  basis  for  these  proposi- 
tions :  1.  "Plaintiff  can  not  recover  for  entire  value  of  timber,  unless 
he  is  the  owner  of  the  entire  title  to  the  land  from  which  it  is  claimed 
the  timber  was  cut.''  2.  *'One  cotenant,  or  joint  owner,  can  not  re- 
cover damages  to  joint  property  without  joining  his  cotenants,  or  joint 
owner,  in  the  suit."  Our  conclusions  of  fact  show  that  there  is  no  basis 
for  the  application  of  the  principle  enunciated  by  the  propositions  to 
rest  upon  in  this  case. 

While  it  is  the  well-settled  rule  that  tenants  in  common,  must  join 
in  actions  of  trespass  quare  datisum  fregit,  yet  it  is  equally  well  settled 
that  the  nonjoinder  or  a  cotenant,  can,  in  general,  only  be  taken  ad- 
vantage of  by  a  plea  in  abatement,  or  by  way  of  apportionment  of  the 
damages,  on  the  trial.  (May  v.  Slacle,*^24  Texas,  205;  Gulf,  C.  &  S. 
F.  By.  V.  Foster,  44  S.  W.  Bep.,  200.)  Besides,  in  trespass  quare  clausum 
fregit  the  plea  of  not  guilty  operates  aa  a  denial  that  the  defendant  com- 
mitted the  trespass  alleged  in  the  place  mentioned,  but  not  as  a  denial 
of  the  plnintifTs'  possession  or  right  of  possession  of  the  place,  which  if 
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intended  to  be  denied  must  be  traversed  specially.  (1  Chitty  on  PL, 
534.)  The  rule  has  been  applied  in  this  State  in  the  cases  of  Carter 
V.  Wallace,  2  Texas,  206;  Sonnentheil  v.  Texas  Guaranty  &  Trust  Co., 
10  Texas  Civ.  App.,  279;  Nafe  v.  Hudson,  19  Texas  Civ.  App.,  382; 
Lemp  Brewing  Co.  v.  La  Rose,  20  Texas  Civ.  App.,  575;  ParaflBne  Oil 
Co.  V.  Berry,  recently  decided  by  this  courl.  This  principle  of  pleading 
is  a  complete  answer  to  the  propositions  under  the  assignment,  even  S. 
it  should  appear  that  there  was  a  cotenant  with  plaintiff.  However,  as 
is  shown  by  our  conclusions  of  fact,  it  does  not  appear  that  anyone 
else  owns  any  interest  in  the  land. 

3.  The  ninth  assignment  of  error  complains  that  the  trial  court 
erred  in  finding  that  the  defendants  Jeremiah  W.  Towler,  C.  R.  Cum- 
mings  &  Company  and  C.  R.  Cummings  converted  the  timber  and  lum- 
ber cut  off  the  land  described  in  plaintiff's  petition  ex  delicto,  and  in 
assessing  damages  upon  that  theory.  There  is  not  even  a  pretext  for 
the  contention  that  the  evidence  shows  that  the  defendants  acted  in 
good  faith,  unless  good  faith  can  characterize  a  man's  taking  another's 
property  and  appropriating  it  to  his  own  use  and  benefit,  knowing  it 
does  not  belong  to  him,  without  a  semblance  of  right. 

4.  Even  if  the  proposition,  that  ^^where  a  party  innocently  cuts 
and  removes  timber  from  the  land  of  another,  believing  he  has  a  right 
to  do  so,  is  only  accountable  for  the  value  of  the  standing  timber,  and 
a  purchaser  in  good  faith  of  the  timber  so  cut  incurs  no  greater  liability," 
which  is  advanced  under  the  tenth  assignment,  should  be  regarded  as 
sound  in  law,  it  has  no  application  in  this  case,  because  the  evidence 
shows  beyond  question  that  Towler  knew  he  had  no  right  to  cut  and 
remove  plaintiffs'  timber  from  his  land,  and  that  C.  R.  Cummings  & 
Company  knew,  or  ought  to  have  known,  he  had  no  such  right  when  they 
bought  it  from  him.  This  also  answers  the  second  proposition  urged 
under  the  assignment. 

5.  The  eleventh  assignment  of  error  is  as  follows:  "The  judgment 
of  the  court  is  excessive  and  unsustained  by  the  evidence — ^the  undisputed 
evidence  being  that  Cummings  &  Company  only  received  3,600  logs, 
534,000  feet,  and  that  they  were  only  worth  one  dollar  per  thousand  in 
the  stump,  and  from  four  to  six  dollars  and  fifty  cents  per  thousand  at 
the  mill."  We  can  not  perceive  how  the  statement  in  regard  to  the 
"undisputed  evidence,"  contained  in  the  assignment,  can  be  seriously 
made  in  view  of  the  evidence  contained  in  the  record,  which  is  sufficient 
to  warrant  the  conclusion  that  Towler  cut  and  sold  to  Cummings  ft 
Company  enough  logs  from  plaintiff's  land  to  amount  to  two  million  feet 
of  lumber,  of  which  the  pine  was  worth  $6.50  per  thousand  feet,  and 
the  cypress  and  ash  worth  $12  per  thousand  at  the  mill. 

In  the  case  of  Missouri,  K.  &  T.  Ry.  Co.  v.  Starr,  22  Texas  Civ.  App., 
356,  where  timber  was  cut  down  by  trespassers  and  made  into  cross-ties 
and  hauled  to  the  railroad,  where  they  were  purchased  by  the  railway 
company  in  good  faith,  it  was  held,  in  a  suit  by  the  owner  of  the  land 
from  which  the  timber  was  cut,  against  the  railway  company,  that  the 
plaintiff  could  recover  from  the  defendant  company,  though  it  was  an 
innocent  purchaser,  the  value  of  the  timber  in  the  condition  it  was  when 
received  from  the  trespassers.  And  in  the  case  of  Brown  v  Pope,  65 
S.  W.  Rep.,  43,  which  is  a  similar  case,  it  was  held  that  the  measure  of 
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damages  in  the  case  of  the  taking  of  timber  by  a  trespasser  is  the  value 
of  the  wood  in  its  converted  condition.  The  principle,  that  where  the 
wrongdoer  takes  the  property  in  one  condition  and  bestowing  labor 
upon  it,  puts  it  in  a  better  condition,  making  it  more  valuable,  the  owner 
can  recover  its  improved  value,  is  illustrated  in  Sutherland  on  Damages, 
section  1126,  by  citing  cases  where  ^'timber  has  been  taken  and  con- 
verted into  wood,  wood  into  coal,  logs  into  lumber ;  com  into  whiskey,  or 
the  like." 

6.  By  the  twelfth  assignment  of  error  it  is  contended  that  the  replevy 
bond  taken  by  the  sheriff  after  the  logs  were  seized  by  him  under  the 
writ  of  sequestration  is  void  and  will  not  support  the  judgment  against 
C.  R.  Cummings  &  Company,  as  principals,  W.  T.  Torry  and  F.  A.  Heit- 
mann  as  sureties  for  $3,850.80. 

There  are  certain  discrepancies  in  the  recitations  in  the  bond  as  to 
dates,  which,  in  view  of  the  facts  that  it  shows  upon  its  face  that  it  was 
issued  in  this  case,  describes  the  number  and  brand  of  the  logs  as  in 
the  writ  of  sequestration,  recites  their  seizure  by  virtue  of  it,  and  is 
conditioned  as  is  required  by  statute,  should  be  regarded  as  surplusage, 
not  affecting  its  validity.  ^Pait  v.  McCutchen,  43  Texas,  311.)  No 
question  as  to  the  validity  oi  the  bond  was  raised  in  the  trial  court,  by 
motion  to  quash  or  in  arrest  of  judgment  and,  it  being  sufficient  to 
support  the  judgment  of  the  court,  its  validity  can  not  be  further  in- 
quired into,  when  raised  for  the  first  time  on  appeal. 

7.  By  the  thirteenth  and  fourteenth  assignments  of  error,  it  is  con- 
tended that  the  couri;  erred  in  rendering  judgment  against  the  obligors 
on  the  replevy  bond  in  default  of  their  restoring  the  logs  prior  to  the 
date  of  judgment,  and  in  not  finding*  the  value  of  each  log  replevied, 
and  in  failing  to  provide  in  the  judgment  that  defendants  might  return 
all  or  a  part  of  the  logs  to  the  sheriff  within  ten  days  after  date  of 
judgment  and  receive  a  credit  thereon  of  the  value  thereof.  We  believe 
these  assignments  are  well  taken.  (Herder  v.  Schwab,  37  S.  W.  Rep., 
784;  Lawter  v.  Lindley,  81  S.  W.  Rep.,  776;  Martin  v.  Berry,  87  S.  W. 
Rep.,  712.)  However,  as  the  case  was  tried  before  the  court,  and  there 
is  evidence  in  the'  record  sufficient  to  enable  us  to  determine  the  value 
at  the  time  of  the  trial  of  each  log  replevied,  as  we  have  done  in  our 
finding  of  facts,  the  judgment  can  be  reformed  by  us  so  as  to  free  it 
from  such  error.  We  therefore  will  reform  the  judgment  by  providing 
that  under  it  the  defendants  shall  have  the  right,  at  any  time  within  ten 
days  from  this  date  to  deliver  to  the  sheriff  of  Harris  County  the  3,600 
logs,  or  any  number  thereof,  described  in  said  replevy  bond,  and  that 
the  sheriff  shall  receive  the  same,  if  they  have  not  been  damaged  or 
injured  since  the  replevy,  and  receipt  said  defendants  therefor,  and  shall 
immediately  deliver  such  property  to  the  plaintiff,  and  said  defendants  in 
the  judgment  shall,  upon  filing  with  the  papers  in  the  cause  the  receipt 
of  the  sheriff,  be  credited  by  the  clerk  upon  the  judgment  with  $1,691/^ 
(the  value  of  each  log)  for  each  log  so  returned.  Provided,  however,  if 
the  property  should  be  tendered  back  by  defendants,  and  has  been  injured 
or  damaged  while  in  their  possession  under  such  bond,  the  sheriff  shall 
not  receive  the  same,  unless  defendants  at  the  same  time  tender  the 
reasonable  amount  of  such  injury  or  damage,  to  be  judged  by  the  sheriff. 

8.  The  testimony  reasonably  tends  to  show  that  Cummings  &  Com- 
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paay,  including  the  logs  replevied,  received  from  Towler  timber  cut 
from  plaintiffs'  land  of  the  value  of  $8,250,  that  the  5,370  logs,  other 
than  these  replevied,  seized  by  the  sheriff  under  another  writ  of  sequestra- 
tion, were  not  in  the  possession  of  the  sheriff  when  the  case  was  tried, 
but  had,  after  their  seizure  by  the  sheriff,  been  received  and  appropriated 
by  Cummings  &  Company;  and  it  must  be  presumed  in  favor  if  the 
judgment  that  the  court  so  found  and  included  the  value  of  the  5,370 
logs  in  the  judgment.  Therefore,  we  overrule  the  fifteenth  assignment 
of  error. 

If  the  error  in  the  judgment  requiring  its  modification  had  been  indi- 
cated by  defendants  to  the  court  below  and  the  court  requested  to  correct 
it,  doubtless  it  would  have  been  done.  As  the  court  was  not  given  an 
opportunity  to  free  the  judgment  of  the  error,  but  it  was  first  complained 
of  here,  the  costs  incurred  by  the  prosecution  of  the  writ  of  error  will  be 
assessed  against  the  plaintiffs  in  error.  The  judgment  of  the  District 
Court,  as  modified,  is  affirmed. 

Modified  and  affirmed. 

ON  MOTION  FOB  REHEARING. 

Neither  the  affidavits  attached  to  this  motion  nor  those  attached  to 
defendant  in  error's  reply  can  be  considered,  for  they  are  no  part  of  the 
record  and  can  not  be  used  to  suppliement  it.  They  are  therefore  stricken 
from  the  papers  filed  in  the  case. 

In  arriving  at  the  conclusion  of  fact  and  law  expressed  in  our  original 
opinion,  we,  as  thoroughly  as  we  could,  considered  every  question  raised 
by  the  assignment  of  error;  and,  after  considering  this  motion  in  the 
same  manner,  we  can  perceive  no  reason  why  we  should  recede  from  any 
conclusion  of  fact  or  law  therein  expressed. 

If  it  should  be  conceded  that  the  evidence  shows  that  the  logs  seized 
by  the  first  writ  of  sequestration  were  never  received  by  Cummings  & 
Company  (though  the  testimony  is  sufficient  to  prove  that  they  were), 
the  evidence  is  amply  sufficient  to  show  that,  exclusive  of  them,  Cum- 
mings &  Company  received  from  Towler  timber,  cut  and  taken  from  de- 
fendant in  error's  land,  of  value  far  in  excess  of  the  sum  of  money 
adjudged  against  the  company.     The  motion  is  overruled. 

OverruUd. 

Writ  of  error  refused. 


J.  D.  Htidgins  &  Bro.  v.  W.  H.  Low  et  al. 

Decided  April   11,  1906. 

1. — ^Plea  of  Privllcgre— Trial  by  Jury. 

A  plea  of  privilege  presents  a  question  of  fact,  and  the  defendant  has  the 
same  right  to  have  this  question  tried  by  a  jury  as  any  other  question  of  fad 
in  the  case. 

2. — ^Plca  of  Privilege — ^Verification  of  by  Codefendant. 

One  defendant  may  verify  a  plea  of  privilege  for  a  codefendant  when  duly 
authorized  to  do  so. 
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8. — ^Venue— Xetidentt  and  Honretidents  at  Codefendanti. 

There  is  no  proviaion  of  law  that  will  authorize  suit  against  a  resident 
by  joining  him  with  a  nonresident  in  any  other  than  the  county  in  which  the 
resident  resides. 

Appeal  from  the  District  Court  of  Wharton.  Tried  below  before  Hon. 
Wells  Thompson. 

0,  O.  Kelly,  for  appellant. — Either  party  to  a  suit  has  the  right  under 
the  Constitution  and  statutes  of  Texas,  to  a  trial  by  jury,  upon  the  issue 
of  fact  as  to  the  residence  of  the  defendant  raised  by  a  plea  of 
personal  privilege.  Const,  of  Texas,  art.  1,  sec.  15  and  art.  5,  sec.  10; 
Rev.  State,  of  Texas,  title  62,  chap.  7;  Howeth  Bros.  v.  Clark,  4  Texas 
App.  Civ.  Cases,  sec.  315 ;  Robertson  v.  Ephrahim,  18  Texas,  118 ;  Kelso 
V.  Adams,  2  Texas  U.  C,  374;  Hilliard  v.  Wilson,  76  Texas,  184;  Graves 
V.  First  Nat.  Bank  of  Bonham,  77  Texas,  154;  Townes  on  Pleading,  pp. 
90,  238  and  360;  Sayles*  Texas  Civil  Practice,  sec.  252,  p.  282. 

Where  the  want  of  authority  of  a  party,  assuming  to  act  as  agent  for 
another  in  the  filing  of  a  pleading  in  a  cause,  is  disclosed  by  his  own 
evidence  upon  the  hearing  of  the  plea,  the  plea  should  be  stricken  out  on 
motion  of  the  adverse  party. 

Partners  are  jointly  and  severally  liable  for  damages  for  breach  of 
contract,  and  if  the  court  has  no  jurisdiction  over  one  of  two  partners 
sued  the  cause  should  be  dismissed  as  to  him,  and  proceeded  with  as 
to  the  other.  Rev.  Stats.,  art.  1194;  Prank  v.  Tatum,  87  Texas,  205; 
Gulf,  C.  &  S.  P.  Ry.  Co.  v.  Wilson,  7  Texas  Civ.  App.,  128;  Wiggins  v. 
Blackshear,  86  Texas,  666;  Frost  v.  Erath  Cattle  Co.,  81  Texas,  510; 
Texas  &  P.  Ry.  Cd.  v.  Hornbeck,  90  Texas,  496. 

No  brief  for  appellees. 

PLY,  Associate  Justice. — This  is  a  suit  for  damages  for  $15,575.23 
instituted  by  appellants  against  appellees  W.  H.  Low  and  George 
Gray.  It  was  alleged  that  Low  was  a  resident  of  Cass  County, 
Iowa,  and  Graiy  a  resident  of  Wharton  County,  Texas.  In  a  supple- 
mental petition  it  was  alleged  that  Low  had  temporarily  removed  to  and 
was  residing  in  Colorado  County,  Texas.  Appellees  filed  a  plea  of  privi- 
lege in  which  it  was  alleged  that  George  Gray  was  then  and  at  the  time 
suit  was  instituted  a  resident  citizen  of  Colorado  County,  Texas,  and  W. 
H.  Low  was  a  resident  citizen  of  Cass  County,  Iowa.  Evidence  was 
heard  on  the  plea  of  privilege  and  it  was  sustained  and  the  suit  dismissed. 

In  the  judgment  is  the  following  recitation :  "Said  cause  having  been 
placed  upon  the  jury  docket  on  the  first  day  of  court  and  the  jury  fee 
being  paid  to  the  clerk  of  said  court;  and  thereupon  the  court  refused 
plaintiff's  demand  for  said  jury  upon  the  ground  that  they  were  not 
entitled  to  a  jury  to  determine  said  plea,  but  that  same  should  be  heard 
by  the  court,  to  which  ruling  plaintiff's,  by  their  attorney  in  open  court, 
then  and  there  excepted.''  The  demand  for  the  jury  and  payment  of 
the  fee  at  the  proper  time  is  also  shown  by  a  bill  of  exceptions^  and  the 
action  of  the  court  in  denying  a  trial  of  the  facts  by  a  jury  is  properly 
presented  to  this  court. 
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There  was  a  sharp  conflict  of  evidence  as  to  the  place  of  residence  of 
George  Gray  at  the  time  the  suit  was  instituted,  some  of  the  witnesses 
testifying  that  it  was  in  Colorado  County  and  others  that  it  was  in 
Wharton  County.  If  Gray  was  a  resident  of  Wharton  County  when  the 
suit  was  instituted,  the  plea  of  privilege  could  not  prevail,  but  if  he 
lived  in  Colorado  County  and  Low  in  Iowa  there  was  no  jurisdiction 
of  the  person  of  Gray  and  the  suit  should  have  been  dismissed  as  to  him. 
The  matter  was  purely  a  question  of  fact  and  appellants  were  deprived 
of  their  constitutional  right  of  trial  by  jury  by  the  action  of  the  court 
(Howeth  V.  Clark,  4  Texas  App.  C,  sec.  3i5,  p.  550.)  No  case  can  be 
found  in  which  an  Appellate  Court  has  held  tiiat  a  court  can  refuse  a 
trial  by  jury  on  a  controverted  plea  of  privilege,  but  it  has  often  been 
recognized  as  right  and  proper  to  try  the  question  by  jurv.  (2  Posey's 
U.  C,  374;  Robertson  v.  Ephraim,  18  Texas,  118;  Taylor  v.  Hall,  20 
Texas,  211.)  The  very  existence  of  a  plaintiffs  cause  of  action  may  de- 
pend on  the  truth  of  falsity  of  a  plea  of  privilege,  and  if  he  has  the  right, 
guaranteed  by  the  Constitution,  of  a  trial  by  jury  on  the  merits  of  the 
case  there  can  be  no  reason  why  the  right  of  trijd  by  jury  on  the  questions 
of  fact  on  such  a  plea  is  not  fully  as  sacred.  The  court  erred  in  refusing 
a  trial  by  jury  to  appellants  on  the  questions  of  fact  presented  by  the 
plea  of  privilege. 

There  is  no  merit  in  the  second  assignment  of  error.  Low  had  the 
right  to  represent  Gray  in  filing  the  question  of  privilege.  The  former 
verified  the  plea  by  his  affidavit  and  it  was  properly  before  the  court 
He  had  been  authorized  by  Gray  to  represent  him  in  the  defense  of  the 
cause. 

As  hereinbefore  stated,  if  Gray  resided  in  Wharton  County  and  Low 
resided  in  Iowa,  when  the  suit  was  instituted,  the  action  was  properly 
brought  in  that  county,  as  against  both  parties.  If  Low  and  Gray  resided 
in  Colorado  County,  when  the  suit  was  brought,  it  could  not  be  sustained 
as  to  either  of  them,  and  if  Low  resided  in  Iowa  as  alleged  by  appellants, 
and  admitted  by  him,  and  Gray  resided  in  Colorado  County,  Texas,  the 
court  has  jurisdiction  as  to  Low,  but  not  as  to  Gray,  because  there  is  no 
provision  of  law  that  will  authorize  suit  against  a  resident  of  Texas  by 
joining  him  with  a  nonresident,  in  any  oSier  than  the  county  of  resi- 
dence. The  only  case  in  which  he  can  be  sued  out  of  his  county  by 
reason  of  joinder  is  where  he  is  jointly  sued  with  some  other  person,  in 
the  county  of  the  latter^s  residence.  (Art.  1194,  subd.  4,  Bev.  Sats.) 
If  Low  was  a  resident  of  Iowa,  he  was  properly  sued  in  the  county  of  the 
residence  of  appellants.     (Subd.  3,  art.  1194,  Bev.  Stats.) 

The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


W.  J.  Williams  v.  J.  Ogo  and  Keith  Lumber  Company. 

Decided  April  11,  1006. 

1. — ^Endoner — Nature  of  Obligration. 

VHiere  one,  not  a  payee  of  a  note,  puts  his  name  on  the  back  of  it  at  the 
time  of  its  inception,  without  any  words  to  impress  the  nature  of  his  under- 
taking, he  is  to  be  held  liable  as  an  original  promisor,  or  surety,  or  endorse 
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according  to  the  evidence  as  to  the  real  obligation  intended  to  be  assumed  at 
the  time  of  signing. 

8. — ^Artioles  3811  and  3812,  Xevised  Statutes  of  1895,  Construed — SuAolenoy  of 

Required  Hotioe. 

A  statement  in  a  letter  by  the  surety  to  the  creditor,  as  follows:  "It 
will  be  necessary  for  you  to  exhaust  every  means  possible  to  make  it  (the 
money)  out  of  Mess.  Robinson  and  Ogg  (the  makers  of  the  note)  as  we  do  not 
intend  to  pay  any  more  ol  the  notes  until  we  are  forced  to  do  so;"  and  again, 
that  he  "did  not  intend  to  pay  the  notes  or  any  expenses  attached  to  them 
until  the  courts  say  he  will  have  it  to  do,"  is  not  a  compliance  with  the  re- 
quirement of  the  statute  that  notice  be  given  to  the  obligee  "forthwith  to  in- 
stitute suit." 

Appeal  from  the  County  Court  of  Jeflferson.  Tried  below  before  Hon. 
D.  P.  Wheat. 

Robertson  &  Whitaker,  for  appellant. — If  one,  not  the  payee,  put  his 
name  in  blank  on  the  back  of  a  note  at  the  time  it  was  made,  to  give  the 
maker  credit  with  the  payee,  or  if  he  participate  in  the  consideration  of 
the  note,  he  must  be  considered  as  a  joint  maker  of  the  note,  or  principal ; 
and  when  his  engagement  defines  his  position  to  be  such,  he  can  not 
claim  the  right  of  a  surety  as  provided  in  Revised  Statutes,  artisles  3811- 
3812,  and  require  the  creditor  or  obligee  to  forthwith  institute  suit  on 
the  note,  and  in  case  of  his  failure  to  do  so  to  be  released  from  liability 
on  said  note.  Good  v.  Martin,  95  U.  S.,  94 ;  Bey  v.  Simpson,  22  How. 
(U.  S.),  341;  Hooks  v.  Bramlette,  1  Texas  App.  Civ.  Cases,  sees.  867-68; 
McDonald  v.  Holt,  1  Texas  App.  Civ.  Cases,  sec.  1014 ;  Ritter  v.  Hamil- 
ton, 4  Texas,  325;  1  Danil.  Neg.  Inst.,  sec.  713,  note  1;  Story  on 
Promissory  Notes,  sec.  473;  Carr  v.  Rowland,  14  Texas,  275;  Cook  v. 
Southwick,  9  Texas,  617;  Latham  v.  Houston  Flour  Mills,  68  Texas, 
130;  Way  v.  Butterworth,  108  Mass.,  512;  Powell  v.  Commonwealth, 
11  Gratt,  828;  Jameson  v.  Officer,  39  S.  W.  Rep.,  191 ;  Payne  v.  Webster, 
19  111.,  103;  2  Brandt  on  Suretyship,  sec.  604;  2  Story's  Eq.  Jur.,  sec. 
883b. 

A  compliance  with  every  condition  prescribed  by  the  statute  is  nec- 
essary to  give  the  surety  the  relief  afforded  by  it.  (1)  He  must  be 
bound  as  surety;  (2)  right  of  action  on  the  contract  must  have  accrued; 
(3)  the  notice  must  be  in  writing;  and  (4)  the  notice  must  be  to  forth- 
with institute  suit  upon  such  contract.  Rev.  Stats.,  arts.  3811  and  3812; 
2  Brandt  on  Suretyship,  etc.,  sees.  604,  605;  Scales  v.  Cox,  106  Ind.,  261. 

George  D.  Anderson,  for  appellee  Keith  Lumber  Company. — 1.  If 
a  party  (not  the  payee)  put  his  name  in  blank  on  the  back  of  a  promis- 
sory note  at  the  time  it  was  made,  he  is  deemed  a  surety. 

2.  If  a  party  (not  the  payee)  put  his  name  in  blank  on  the  back  of 
a  promissory  note  at  the  time  it  was  made,  extraneous  evidence  is  ad- 
missible to  show  that  he  did  so  as  a  surety,  and  that  the  payee  of  the 
note  understood  that  he  was  a  surety. 

3.  Any  person  bound  as  surety  upon  any  contract  for  the  payment  of 
money  when  the  right  of  action  has  accrued  may  require,  by  notice  in 
writing,  the  creditor  or  obligee  forthwith  to  institute  suit  upon  such 
contract;  and  if  the  creditor  or  obligee  not  being  under  legal  disability. 
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shall  fail  to  bring  suit  to  the  first  term  of  court  thereafter,  or  to  the 
second  term,  showing  good  cause  why  he  did  not  bring  it  to  the  first  term 
and  prosecute  the  same  to  judgment  and  execution,  the  surety  giving 
such  notice  shall  be  discharged  from  all  liability  thereon.  Rev.  btats., 
arts.  3811,  3812,  3819;  1  Dan'l.  on  Neg.  Insts.,  sees.  709,  710,  711 
(5th  ed.) ;  Cook  v.  Southwick,  9  Texas,  615;  Carres  Exers.  v.  Bowland, 
14  Texas,  275;  First  Nat.  Bank  v.  Skidmore,  30  S.  W.  Eep.,  564; 
Marshall  Nat.  Bank  v.  Smith,  77  S.  W.  Rep.,  237;  Smith  v.  Doak,  3 
Texas,  215;  Bitter  v.  Hamilton,  4  Texas,  325;  Lewis  v.  Biggs,  9  Texas, 
164;  Sullivan  v.  Dwyer,  42  S.  W.  Bep.,  365. 

NEILL,  Associate  Justice. — ^W.  M.  Eobinson  being  desirous  of 
purchasing  ox  teams  and  a  logging  outfit  from  the  appellant  W.  J. 
Williams,  importuned  the  Keith  Lumber  Company  to  go  his  security 
upon  the  purchase  money  notes  to  be  given  in  event  of  such  purchase. 
J.  F.  Keith,  the  president  of  the  company,  promised  him  in  behalf  of 
the  company  that  if  he  would  get  some  good  man  to  go  on  the  notes  as 
maker  with  him,  the  company  would  endorse  them.  Keith,  then,  being 
told  by  Bobinson  that  he  could  get  J.  Ogg  to  join  him  in  tiie  execution 
of  the  notes^  after  investigating  Ogg^s  financial  standing  and  finding 
that  it  was  good,  agreed  that  the  lumber  company  would  endorse  the 
notes,  which  the  company  in  pursuance  of  the  agreement  did.  The 
notes  were  then  taken  to  Nacogoches  where  they  were  signed  by  Ogg, 
Bobinson  having  previously  signed  them.  THere  were  five  in  number,  all 
bearing  date  September  23,  1903,  each  for  the  sum  of  $280,  payable  to 
the  order  of  W.  J.  Williams  in  three,  six,  nine,  twelve  and  fourteen 
months,  respectively,  after  date,  and  bearing  interest  from  date  until 
paid  at  the  rate  of  10  percent  per  annum.  All  of  which,  save  their 
respective  numbers,  are  in  words,  figures  and  form  as  follows : 

"$280.00  No.  3.    Nacogdoches,  Texas,  Sept.  23, 1903. 

"On  or  before  nine  months  after  date  for  value  received  we  promise 
to  pay  to  the  order  of  W.  J.  Williams  at  Lufkin,  Texas,  the  sum  of 
two  hundred  and  eighty  dollars,  togethei  with  interest  thereon  from 
date  until  paid  at  the  rate  of  ten  percent  per  annum. 

(Signed)     W.  M.  Bobinson,  J.  Ogg.** 

Endorsed  on  the  back  "Keith  Lumber  Co.'^  by  H.  G.  Behrman,  Assistant 
Treasurer.  Also  having  the  following  endorsement  on  the  back  of  said 
note:  '^e  hereby  waive  protest,  demand  and  notice  of  protesf 
(Signed)  Keith  Lumber  Co.,  by  J.  P.  Beaumont,  Texas,  July  11, 
1904.    Keith,  Prest." 

Upon  the  notes  being  delivered  to  Williams,  the  appellant,  in  con- 
sideration therefor,  he  conveyed  by  bill  of  sale  the  teams  and  logging 
outfit  to  W.  M.  Bobinson.  On  the  same  day  Bobinson  executed  to  the 
Keith  Lumber  Company  a  mortgage,  with  power  of  sale,  upon  the 
property  to  secure  and  indemnify  said  company  against  any  loss  it  might 
incur  by  reason  of  having  endorsed  the  five  notes  or  any  of  them.  The 
first  two  notes,  numbers  one  and  two,  were  paid  by  Bobinson ;  that  is  to 
say,  they  were  paid  by  the  Keith  Lumber  Company  and  charged  to  his 
account.    However,  it  is  stated  in  a  letter  from  the  lumber  company  to 
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Williams,  that  fiobinson  had  paid  the  company  a  sufficient  amount  to 
cover  the  two  first  notes,  which  the  company  had  paid.  Which,  together 
with  other  testimony  in  the  record,  is  sufficient  to  show  that  the  money 
with  which  the  first  two  notes  were  paid  was  Bobinson's  and  that  the 
lumber  company,  as  to  their  payment^  did  not  have  to  resort  to  its 
mortgage  security  for  indemnity.  And  that  the  mortgage  security,  after 
those  two  notes  were  paid,  was  simply  to  indemnify  the  company  against 
the  liability  it  might  incur  upon  the  three  last  notes.  The  evidence 
shows,  without  contradiction,  that  the  teams  and  logging  outfit  for  which 
the  notes  were  given,  were,  before  the  three  last  notes  fell  due,  sold  by 
the  lumber  company  by  virtue  of  the  power  given*  in  the  mortgage,  and 
bought  in  by  the  company  for  the  sum  of  $600  and  that  the  property 
was  worth  fully,  if  not  more,  than  the  sum  for  which  it  was  bid  in. 
No  part  of  the  property  or  its  value  has  been  applied  by  the  Keith 
Lumber  Company  towards  the  payment  of  the  notes  sued  on. 

This  suit  was  brought  on  March  14,  1905,  by  the  appellant,  W.  J. 
Williams,  against  Ogg  and  the  Keith  Lumber  Company  upon  the  three 
last  notes.  The  plaintiff  having  alleged  in  his  petition  that  Robinson  is 
a  transient  person  and  his  residence  unknown. 

The  defendant  Ogg  answered  by  general  denial.  The  Keith  Lumber 
Company  plead  in  abatement  the  failure  of  the  plaintiff  to  make  Robin- 
son a  party  defendant,  alleging  that  he  and  Ogg  were  the  principal 
makers  of  the  notes  and  that  the  company  was  simply  a  surety,  and 
asked  that  Robinson  be  made  a  party  defendant.  This  plea,  however,  was 
waived.  The  company  then  plead  that  its  liability  on  the  notes  was 
merely  that  of  a  surety,  and  that  after  the  notes  sued  upon  severally 
became  due  it  notified  the  plaintiff  in  writing  to  forthwith  institute 
suit  upon  the  same,  which  plaintiff  failed  to  do;  and  that,  thereby,  it 
was  discharged  from  all  liability  on  said  notes.  Plaintiff  filed  special 
exceptions  to  this  plea,  which  being  overruled,  the  case  was  tried  without 
a  jury  and  judgment  rendered  in  favor  of  plaintiff  against  Ogg  for  the 
amount  due  upon  the  three  notes  and  that  the  plaintiff  take  nothing  by 
his  suit  against  the  Keith  Lumber  Company  and  that  it  go  hence  without 
day  and  recover  against  plaintiff  all  costs  expended. 

On  August  15,  1904,  the  Keith  Lumber  Company,  by  letter  of  that 
date  to  the  plaintiff  W.  J.  Williams,  after  informing  him  of  the  sale 
and  purchase  by  the  company  under  mortgage  of  the  teams  and  logging 
outfit,  write  him :  "If  you  wish  to  take  the  property  back,  in  order  to 
make  yourself  whole,  we  are  willing  to  let  you  have  it.  If  this  is  not 
done,  it  will  be  necessary  for  you  to  exhaust  every  means  possible  to  get 
it  out  of  Messrs.  Robinson  and  Ogg,  as  we  do  not  intend  to  pay  any  more 
of  the  notes  until  we  are  forced  to  do  so.*'  Again,  on  August  15,  1904, 
it  wrote  his  attorney,  Mr.  Abney :  '^e  do  not  intend  to  pay  any  more  of 
the  Robinson  notes  until  we  are  forced  to  do  so.  We  think  the  action  of 
Messrs.  Robinson  and  Ogg  and  that  of  Mr.  Williams  has  relieved  us  of 
any  obligation.*'  And,  on  November  26,  1904,  the  company,  in  a  letter 
of  that  date  to  W.  J.  Williams,  wrote  him :  "As  stated  in  our  letter  of 
August  15,  we  did  not  intend  to  pay  the  notes  or  any  other  expense 
attached  to  them  until  the  courts  say  we  will  have  it  to  do.'* 

It  is  provided  by  article  3811,  Revised  Statutes  of  1895,  that  "anv 
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person  bound  as  surety  upon  any  contract  for  the  payment  of  money 
or  the  performance  of  any  act  when  the  right  of  action  has  accrued, 
may  require,  by  notice  in  writing,  the  creditor  or  obligee  forthwith  to 
institute  suit  upon  such  contract."  And  by  article  3812,  that  "if  the 
creditor  or  obligee,  not  being  under  legal  disability,  shall  fail  to  bring 
his  suit  to  the  first  term  of  court  thereafter,  or  to  the  second  term,  show- 
ing good  cause  why  he  did  not  bring  it  to  the  first  term,  and  prosecute 
the  same  to  judgment  and  execution,  the  surety  giving  such  notice  ?hall 
be  discharged  from  all  liability  thereon."  Article  3819  is  as  follows: 
"The  remedy  provided  for  sureties  in  this  title  extends  to  endorsers, 
guarantors,  drawers  of  bills  which  have  been  accepted,  and  every  other 
suretyship,  whether  created  by  express  contract  or  operation  of  law." 

All  three  of  the  articles  are  found  under  title  84  of  the  Revised 
Statutes  of  1896. 

The  three  articles  quoted  were  originally  enacted  on  February  5,  1858, 
and  are  sections  14,  15  and  20  of  said  Act.  Section  14,  however,  which 
contained  the  clause  "otherwise  than  by  bill  of  exchange  or  promissory 
note  assignable  or  negotiable  by  law,"  was  modified  in  Revised  Statutes 
of  1879  (article  3660)  by  omitting  said  clause. 

The  first  question  presented  is,  is  the  Keith  Lumber  Company,  as 
between  the  original  parties  to  the  notes,  a  surety  within  the  meaning 
of  the  articles  quoted  ?  Where  one  not  a  payee  of  a  note  puts  his  name 
on  the  back  of  it  at  the  time  of  its  inception,  without  any  words  to  im- 
press the  nature  of  his  undertaking,  he  is  to  be  held  liable  as  an  original 
promisor  or  surety,  or  as  an  endorser,  according  to  the  evidence  as 
to  the  real  obligation  intended  to  be  assumed  at  the  time  of  signing. 
(Cook  V.  South  wick,  9  Texas,  615;  Carr's  Exer.  v.  Rowland,  14  Texas, 
275;  Heidenheimer  v.  Blumenkron,  56  Texas,  312.)  The  undisputed 
facts  show  that  the  Keith  Lumber  Company  did  not  by  endorsing  the 
notes  intend  to  assume  the  obligation  of  an  original  promissor,  but  that  ' 
of  an  endorser  or  surety.  It  is  unnecessary  to  determine  whether  it  waa 
technically  a  surety  or  an  endorser  as  such  terms  are  sometimes  dis- 
tinguished from  each  other.  It  makes  no  difference  which  it  is  con- 
sidered, for  the  remedy  provided  for  a  "person  bound  as  a  surety*' 
within  the  meaning  of  article  3812,  under  article  3819  extends  to  "en- 
dorsers." We  therefore  conclude  that  the  company  is  a  surety,  within 
the  meaning  of  the  articles  quoted,  upon  the  notes  sued  on. 

The  next  question  is,  does  the  evidence  tend  to  show  that  the  company 
gave  the  appellant,  when  his  right  of  action  accrued  on  the  notes,  notice 
to  forthwith  institute  suit  on  the  notes  or  upon  any  of  them  ?  We  have 
substantially  recited  all  the  evidence  upon  this  issue.  The  only  writing 
that  savors  of.  such  notice  is  the  letter  written  by  the  company  to  ap- 
pellant on  August  14,  1904.  The  only  note  sued  on,  upon  which  appel- 
lant's right  of  action  had  accrued  at  that  time,  is  number  3,  which,  al- 
lowing for  days  of  grace,  accrued  on  June  26,  1904.  The  other  two 
notes  were  not  due,  respectively,  until  September  26,  and  November 
26,  1904.  We  say  that  the  only  writing  which  savors  of  the  notice  pro- 
vided for  in  article  3811  is  contained  in  the  letter  of  August  14,  1904, 
because  it  can  by  no  means  be  successfully  contended  that  mere  state- 
ments in  writing  by  the  surety  to  the  creditor  or  obligee  that  he  "does 
not  intend  to  pay  until  he  is  forced  to  do  so,"  or  that  he  "did  not  intend 
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to  pay  the  notes  or  any  expenses  attached  to  them  until  the  courts  say 
he  will  have  it  to  do/'  is  notice  to  the  obligee  forthwith  to  institute  suit 
upon  the  notes,  as  is  provided  for  by  the  articles  referred  to. 

But  does  the  letter  of  August  14,  1904,  give  such  notice  ?  In  Valen- 
tine V.  Farrington,  2  Edw.  Ch.  (N.  Y.),  53,  it  is  held  that  the  request  to 
proceed  against  the  principal  must  be  full  and  explicit,  and  must  require 
proceedings  without  delay.  This  is  in  accord  with  our  statute  which 
requires  the  notice  to  the  obligee  ^'forthwith  to  institute  suit."  Again, 
in  Singer  v.  Froutman,  49  Barb.  (N.  Y.),  182,  it  is  held  that  a  mere 
request  on  the  surety's  part  "to  push  the  maker,"  although  frequently 
made  and  disregarded,  will  not  discharge  the  surety.  However,  in  New 
York,  and  in  some  other  States,  the  principle  that  a  surety  is  discharged 
by  the  creditor's  refusal  to  sue  the  principal  when  requested  to  do  so, 
seems  to  be  deemed  as  arising  from  the  common  law  and  is  independent 
of  statute. 

In  Ohio,  section  5833,  Revised  Statutes,  provides  that  a  surety  on  a 
note  "may  require  the  creditor,  by  notice  in  writing,  to  commence  an 
action  on  such  instrument  forthwith  against  the  principal  debtor/'  etc. ; 
and,  further  that  unless  the  creditor  receiving  the  notice  "commences 
such  action  within  a  reasonable  time  thereafter,  and  proceeds  with  due 
diligence,  in  the  ordinary  course  of  law,  to  recover  judgment  against 
the  principal  debtor  for  the  money  .  .  .  and  to  make,  by  execution 
the  amount  thereof,  the  creditor  ...  so  failing  to  comply  with  the 
requisition  of  such  surety  shall  thereby  forfeit  the  right  which  he  would 
otherwise  have  to  demand  and  receive  from  such  surety  the  amount 
thereof."  In  construing  this  statute,  in  Baker  v.  Kellogg,  29  Ohio  St., 
663,  it  was  held  that  the  notice  "must  contain  an  unconditional  require- 
ment to  commence  an  action  forthwith;  and  a  notice  that  the  surety 
'wishes'  the  creditor  *to  proceed  against  the  principal  debtor*  and  collect 
Hhe  claim  or  have  it  arranged  some  way'  and  that  the  surety  does  ^not 
wish  to  remain  bail  any  longer,"  was  not  sufficient.  Again,  in  Porter 
v.  First  National  Bank,  64  Ohio  St.,  155,  it  was  held  "the  notice  should 
contain  a  peremptory  requirement  of  the  surety  on  the  creditor  to  com- 
mence suit  'forthwith'  or  some  equivalent  language." 

Section  1210,  Revised  Statutes  1881  of  Indiana,  provides  that  "any 
person  bound  as  surety,  upon  any  contract  in  writing,  for  the  payment 
of  money,  or  the  performance  of  any  act,  when  the  right  of  action  has 
accrued,  may  require  by  notice  in  writing,  the  creditor  or  obligee  forth- 
with to  institute  an  action  upon  the  contract/'  and  the  ensuing  section 
1211  declares,  "if  the  creditor  or  obligee  shall  not  proceed,  within  a 
reasonable  time,  to  bring  his  action  upon  such  contract,  and  prosecute 
the  same  to  judgment  and  execution,  the  surety  shall  be  discharged  from 
all  liability  thereon."  The  Supreme  Court  of  Indiana,  in  construing 
these  sections  in  Scales  v.  Cox,  6  N.  E.  Rep.,  622,  says:  "The  remedy 
provided,  and  the  contingent  relief  afforded  by  them,  are  purely  statu- 
tory, and  hence  have  no  common  law  precedent.  (Halstead  v.  Brown, 
17  Ind.,  202;  Driskill  v.  Board  of  Com'rs.,  52  Ind.,  532.)  While  the 
general  rule  is  that  a  remedial  statute  ought  to  be  liberally  construed 
where  its  proper  application  rests  upon  some  question  of  mere  con- 
struction, this  rule  does  not  authorize  a  departure  from  any  of  the 
plain  provisions  of  such  statute.     Section  1210,  above  set  out,  is,  as  it 
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is  clearly  intended  to  be,  a  remedial  statute,  but  it  is  also  a  statute 
which  authorizes  an  arbitrary  abridgment  of  the  common  law  right  of  the 
creditor  or  obligee  to  extend  such  indulgence  as  he  might  choose  to 
extend  to  his  debtor  or  obligor.  The  case  presented,  therefore,  is  one 
in  which  all  the  parties  interested  must  rely  upon  the  express  terms  of 
the  section  in  question,  where  relief  under  it  is  sought  and  obtained." 
It  is  then  held  that  "the  statutory  right  of  a  surety  to  require  a  creditor 
to  forthwith  institute  suit  upon  the  contract  in  which  he  has  become  a 
surety  only  matures  when  the  right  of  action  matures  to  the  creditor; 
and  hence,  when  such  an  action  may  be  forthwith  commenced,  it  follows 
that  the  giving  the  notice  contemplated  by  section  1210,  ...  in 
advance  of  the  time  of  the  accruing  of  the  action  to  the  creditor,  is  not  a 
substantial  compliance  with  the  provisions  of  the  section.**.  (Daily  t. 
Robinson,  86  Ind.,  382;  Cockran  v.  Orr,  94  Ind.,  433.) 

And  in  Tennessee  it  is  held  that  the  notice  must  be  made  and  proven, 
in  accordance  with  the  statute,  to  be  of  any  avail.  (Simpson  v.  State, 
6  Baxt.,  440.) 

In  the  case  of  Sullivan  v.  Dwyer,  42  S.  W.  Rep.,  355,  it  was  held  by 
this  court  that,  in  a  letter  ivritten  by  a  surety  to  the  obligee  on  a  promis- 
sory note,  which  stated:  *TJnder  no  circumstances  will  I  consent  to  a 
prolongation  of  said  note,  and  hereby  request  you  respectfully,  to  use 
every  effort  to  collect  said  note  from  the  Dwyer  family,**  was  a  notice 
requiring  suit  under  our  statutes.  But  it  will  at  once  be  observed  that 
in  that  case  there  was  a  request,  which  coupled  with  other  language  used, 
was  tantamount  to  a  requirement.  In  this  case  the  letter  does  not  con- 
tain a  request  of  any  character  but  only  a  voluntary  statement  that,  if  a 
certain  thing  is  not  done,  "it  will  be  necessary  for  the**  plaintiff  **to 
exhaust  every  means  to  get  it  out  of  Messrs.  Robinson  and  Ogg.**  This 
might  have  well  been  regarded  by  the  plaintiff  as  a  gratuitous  statement 
by  the  lumber  company  as  to  what  it  would  be  necessary  for  him  to  do  to 
get  his  money  rather  than  a  requirement  under  the  statute  to  forthwith 
institute  suit  on  the  notes — especially,  when  it  is  seen  that  only  one  note 
was  due  and  the  statement  was  as  applicable  to  the  other  two,  might  the 
plaintiff  have  so  regarded  the  statement  contained  in  the  letter. 

Therefore,  we  must  conclude  that  the  Keith  Lumber  Company  did 
not  give  appellant  such  notice  as  is  required  by  article  3811,  Revised 
Statutes  of  1895.  From  this  it  follows  that  it  was  not  discharged  from 
its  liability  on  any  of  said  notes. 

This  requires  us  to  reverse  the  judgment  of  the  court  below  and  to 
here  render  judgment  in  favor  of  the  appellant,  W.  J.  Williams,  against 
the  Keith  Lumber  Company ;  and  to  remand  the  cause,  as  between  said 
company  and  the  appellee,  J.  Ogg,  in  order  that  the  issue  of  suretyship, 
raised  by  the  Keith  Lumber  Company's  pleadings,  between  them,  and 
the  extent  of  the  liability  of  one  to  the  other,  if  any,  growing  out  of  such 
issue,  may  be  determined. 

Reversed  and  rendered  as  between  appellant  and  the  appellee,  the 
Keith  Lumber  Company;  and  remanded  as  between  the  appellees. 
Reversed  and  rendered  in  part,  and  remanded  in  pari. 
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Western  Union  Telegraph  Company  v.  H.  C.  MoGown. 

Decided  April  11,  1906. 

1. — Cipher  Xetsaire— Notice  of  Importaiioe. 

If  the  telegraph  company  is  informed  by  any  means  that  a  message  is 
important  it  is  liable  for  unnecessary  delay  in  its  transmission. 

8. — ^Preramption  of  Solvency. 

It  was  not  necessary  for  plaintiff  to  prove  that  the  party  contracting  for 
the  cotton  was  solvent  and  would  pay  for  the  same. 

S.— Kegligent  Delay. 

If  a  message  had  been  promptly  sent  from  the  receiving  office  it  would 
probably  have  reached  its  destination  before  the  wire  got  out  of  working 
order.  No  probable  cause  was  shown  for  the  wire  being  out  of  order.  No 
effort  was  made  to  send  the  message  over  any  other  wire,  nor  was  any  notice 
given  to  the  sender  of  the  inability  to  transmit  the  message.  Held,  such  neg- 
ligence as  to  justify  the  verdict. 

Appeal  from  the  County  Court  of  Burleson.  Tried  below  before  Hon. 
E.  J.  Alexander. 

Oeo.  H.  Fearons  and  L,  A.  Hill,  for  appellant. — The  court  erred  in 
admitting  over  the  objection  and  exception  of  the  defendant  the  testi- 
mony of  the  plaintiff,  H.  C.  McGown,  interpreting  the  meaning  of  said 
telegram,  or  tiie  meaning  of  the  obscure  parts  of  same,  because  there  was 
no  testimony  that  the  defendant  had  been  given  any  notice  of  such  mean- 
ing or  the  importance  of  said  telegram  at  the  time  of  filing  same  in  its 
Houston  office.  Daniel  v.  Western  U.  Tel.  Co.,  61  Texas,  453;  Elliott 
V.  Western  U.  Tel.  Co.,  76  Texas,  18 ;  Houston,  E.  &  W.  T.  Tel.  Co.  v. 
Davidson,  15  Texas  Civ.  App.,  335;  Primrose  v.  Western  U.  Tel.  Co., 
154  XJ.  S.,  33;  Hadley  v.  Baxendale,  9  Exchequer,  341. 

The  court  erred  in  not  granting  defendant  a  new  trial  because  the 
uncontroverted  evidence  in  this  case  shows  that  the  defendant,  or  its 
agent  at  Houston,  Texas,  at  the  time  of  receiving  said  message  for 
transmission,  had  no  knowledge  whatever  of  the  meaning  of  said  telegram 
which  is  shown  upon  its  face  to  be  a  cipher  or  obscure  message,  and  had 
to  be  interpreted  by  evidence  so  that  the  court  and  jury  might  know 
the  meaning  thereof,  and  there  was  no  evidence  adduced  whatever  that 
any  notice  was  shown  or  given  to  the  defendant  Western  Union  Telegraph 
Company  at  its  office  at  Houston,  Texas,  at  the  time  of  the  receipt  of 
said  message  for  transmission,  of  the  meaning  of  said  message  or  of  the 
importance  of  same,  and  no  such  damages  were  in  contemplation  of  the 
parties  to  the  contract,  to  wit,  J.  M.  Dorrance  &  Co.,  and  the  defendant 
Western  Union  Telegraph  Company  at  the  time  of  entering  into  said 
contract. 

The  court  erred  in  not  granting  defendant  a  new  trial  because  the 
verdict  of  the  jury  is  against  the  law  and  the  evidence  in  this,  that  there 
was  no  evidence  adduced  that  the  said  J.  M.  Dorrance  &  Co.  could  and 
would  have  accepted  and  paid  for  the  cotton  herein  sued  for  if  the 
plaintiff  had  replied  and  accepted  their  offer  during  the  day  of  September 
26,  1904,  as  alleged  by  plaintiff.  Cumberland  Tel.  &  Tel.  Co.  v.  Brown, 
55  S.  W.  Rep.,  155. 
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The  court  erred  in  not  granting  defendant  a  new  trial  because  the 
verdict  of  the  jury  is  against  the  overwhelming  weight  and  preponder- 
ance of  the  evidence  in  this,  that  all  the  evidence  showed  the  defendant 
has  used  ordinary  care  in  receipt  and  transmission  of  said  message  and 
that  the  only  delay  in  the  transmission  of  same  was  caused  *^y  unavoid- 
able interruption^*  in  the  working  of  its  line  or  phenomena  over  which 
defendant  had  no  control. 

As  to  right  to  limit  its  liability:  Western  U.  Tel.  Co.  v.  Edsall,  63 
Texas,  674;  Western  U.  Tel.  Co.  v.  Neill,  57  Texas,  283;  Mitchell  v. 
Western  U.  Tel.  Co.,  12  Texas  Civ.  App.,  262. 

Unavoidable  delay  in  delivering  telegram  constitutes  no  breach  of 
duty.  Western  U.  Tel.  Co.  v.  Stiles,  35  S.  W.  Rep.,  76;  Western  U.  Tel. 
Co.  V.  Cohen,  73  Ga.,  622;  White  v.  Western  U.  Tel.  Co.,  14  Fed.  Rep., 
710. 

The  court  erred  in  not  granting  defendant  a  new  trial  because  the 
uncontroverted  testimony  in  this  case  shows  that  the  said  message  was 
written  upon  one  of  defendant's  message  blanks  and  the  sender  thereof 
had  agreed  to  certain  conditions  or  stipulations  limiting  the  liability  of 
defendant  which  were  printed  upon  the  back  of  said  message  and  among 
said  conditions  limiting  its  liability,  is  as  follows :  *^Nor  in  any  case  for 
delays  arising  from  unavoidable  interruption  in  the  working  of  its  lines, 
or  for  error  in  cipher,  or  obscure  messages,"  and  the  uncontroverted  testi- 
mony in  the  case  shows  that  this  was  a  cipher  or  obscure  message,  and 
the  overwhelming  weight  and  preponderance  of  the  testimony  shows 
that  defendant  had  used  ordinary  care  in  trying  to  transmit  said  message, 
and  that  defendant  had  no  direct  wire  from  Houston,  Texas,  to  Caldwell, 
Texas,  and  that  said  message  had  to  be  sent  by  the  way  of  Galveston, 
Texas;  and  that  its  only  commercial  wire  extending  from  the  town  of 
Galveston,  Texas,  to  Caldwell,  Texas,  by  which  said  message  had  to  be 
sent,  was  out  of  working  order  from  1 :20  o'clock  p.  m.  until  the  morning 
of  September  27,  and  that  the  defendant  had  used  diligence  to  try  to 
transmit  said  message  over  the  railroad  wire  which  it  could  only  use  by 
courtesy  when  not  engaged,  and  in  use  in  sending  railroad  telegrams. 

Mclver  &  Bowers,  for  appellee. — Where  a  telegraph  company  receives 
a  message,  partly  in  cipher  and  partly  interpreted,  and  which  shows  on 
its  face  that  it  is  important,  it  is  of  itself  sufficient  notice  to  the  company, 
and  they  are  responsible  for  the  actual  damage  caused  by  its  failure  to 
promptly  transmit  the  message.  Western  U.  Tel.  Co.  v.  Edsall,  74 
Texas,  329 ;  Western  TJ.  Tel.  Co.  v.  Adams,  76  Texas,  532 ;  Western  U. 
Tel.  Co.  V.  Nagle,  11  Texas  Civ.  App.,  541;  Western  U.  Tel.  Co.  v. 
Birge-Porbes  Co.,  69  S.  W.  Rep.,  181. 

The  court  did  not  err  in  not  granting  appellant  a  new  trial,  because 
the  uncontradicted  testimony  showed  that  the  defendant  was  negligent 
in  failing  to  notify  J.  M.  Dorrance  &  Co.,  the  sender  of  said  message, 
that  the  line  was  unavoidably  interrupted  and  that  they  could  not 
transmit  said  message  and  the  testimony  shows  that  the  message  was 
received  at  Houston  at  2:08  p.  m.  and  not  transmitted  to  the  relay 
station  at  Galveston  until  3 :25  p.  m.  International  &  G.  ?^.  Ry.  Co.  v. 
Anderson,  3  Texas  Civ.  App.,  11 ;  Western  IT.  Tel.  Co.  v.  Birge-Forbes 
Co.,  69  S.  W.  Rep.,  181. 
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FLY,  Associate  Justice. — This  is  a  suit  for  damages  arising  from 
the  failure  to  deliver  a  message  from  Dorrance  &  Co.,  of  Houston,  Texas, 
to  appellee  at  Caldwell,  Texas.  The  suit  arose  in  a  Justice^s  Court  and 
was  appealed  to  the  County  Court.  In  each  of  the  courts  a  judgment 
was  rendered  for  appellee  for  $125. 

The  message  sent  by  Dorrance  &  Co.  to  appellee  was  as  follows: 
"Limits  good  to-day,  acsent  abroach  basis  landed.'*  None  of  the  message 
was  cipher  except  the  two  words  "ascent  abroach'*  and  the  message  as 
interpreted  meant  limits  good  to-day,  IOV2  cents  basis  landed  for  100 
bales  landed  at  Houston.*'  The  message  was  received  at  Houston  at 
2:08  o'clock  p.  m.,  September  26,  1904,  and  was  delivered  to  appellee 
about  9  o'clock  a.  m.  on  September  27,  1904.  The  message  was  sent  to 
appellee  to  authorize  him  to  buy  100  bales  of  cotton  at  a  cost  of  lOi^ 
cents  a  pound  and  he  was  entitled  to  any  profit  that  might  arise  by  his 
being  able  to  buy  the  cotton  for  a  less  price.  He  would  have  realized  a 
profit  of  $126  had  the  message  been  delivered  to  him  on  the  afternoon  of 
September  26. 

The  first  complaint  is  that  the  court  erred  in  allowing  appellee  to  give 
an  interpretation  of  the  message.  It  was  admitted  by  the  operators  at 
Galveston  that  they  knew  that  the  message  was  important,  and  it  would 
not  matter  whether  they  knew  the  meaning  of  the  words  or  not  the 
telegraph  company  would  be  liable.  It  follows  that  the  interpretation 
of  the  message  could  not  have  injured  appellant.  The  first  words  of  the 
message  were  intelligible  to  any  one  who  handled  messages  for  persons 
dealing  in  cotton,  as  the  servants  of  appellant  were  doing  every  day  for 
Dorrance  &  Co.  They  sent  messages  daily  to  appellee,  and  the  operators 
must  have  known  that  the  message  was  important  because  the  limit 
was  confined  to  the  day  on  which  the  message  was  sent.  However  that 
may  be,  the  operators  at  the  Galveston  oflBce,  to  which  the  message  was 
sent  by  the  Houston  office,  knew  the  importance  of  the  message,  and  they 
either  got  that  information  from  the  Houston  office,  or  the  language  of 
the  message  gave  the  information.    They  knew  it. 

The  evidence  of  Dorrance  was  that  his  firm  agreed  through  the  tele- 
gram that  they  would  pay  appellee  IOV2  cents  a  pound  for  100  bales  of 
cotton  and  it  was  not  necessary  to  prove  that  they  were  solvent  and  would 
have  paid  for  the  cotton.  They  had  been  in  the  habit  of  dealing  with 
appellee,  and  the  presumption  would  prevail  that  they  would  have  paid 
for  the  100  bales.  The  cotton  was  refused  by  Dorrance  &  Co.,  because 
when  tendered  on  September  27,  the  price  had  declined.  That  was  the 
only  reason  given  for  refusing  it. 

The  message  from  Dorrance  &  Co.  to  appellee  was  delivered  to  ap- 
pellant at  Houston  at  2:08  p.  m.  and  the  route  to  Caldwell  was  by 
Galveston,  yet  the  message  was  held  in  Houston  for  one  hour  and  ten 
minutes  before  any  effort  was  made  to  send  it  to  its  destination.  There 
is  evidence  that  tends  to  show  that  if  the  message  had  been  sent  to 
Galveston  promptly  no  diflBculty  would  have  been  experienced  in  getting 
it  to  Caldwell  before  3  o'clock.  Famsworth,  the  telegraph  operator  at 
Caldwell,  testified  that  he  first  noticed  that  something  was  the  matter 
with  the  line  about  3  o'clock  p.  m.  He  further  stated  that  "on  said 
date  all  the  instruments  in  said  office  at  Caldwell  were  in  good  working 
order  and  were  all  modem  instruments  and  wire  number  103,  which 
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got  out  of  order  that  day,  had  been  in  good  working  order  up  to  the  time 
I  noticed  it.^^  A  wire  known  as  "No.  9,"  which  was  in  good  working 
order,  also  ran  into  the  office,  and  could  have  been  used  by  permission 
of  the  train  dispatcher.  There  is  no  proof  that  such  permission  was 
asked.  G.  A.  Clark  swore  that  several  messages  had  been  sent  to  Cald- 
well on  September  26,  and  that  the  trouble  after  3:25  o'clock  p.  m. 
'Vas  atmospheric,  wire  swing,  or  grounded.'* 

The  record  fails  to  indicate  such  a  case  of  the  interference  of  the  "act 
of  God"  as  would  require  the  withdrawal  of  the.  issue  from  the  jury.  It 
was  not  proved  that  the  wind  was  high,  that  it  rained,  or  that  there 
were  any  electrical  disturbances,  but  simply  that  the  wires  would  not 
work,  and  this  court  is  asked  to  conclude  from  that  fact  that  a  vis  major 
had  intervened  and  interfered  with  the  wireS;,  and  to  reverse  the  judg- 
ment on  that  ground.  The  court  instructed  the  jury  that  if  they  believed 
that  the  delay  in  the  transmission  of  the  message  "was  occasioned  by 
natural  causes  arising  in  connection  with  the  wires  of  defendant,  causes 
for  which  it  was  not  responsible  and  over  which  it  had  no  control,"  they 
should  find  for  defendant.  The  same  instruction  was  repeated  in  a 
special  charge  asked  by  appellant  and  given  by  the  court.  The  jur}' 
might  well  have  found  that  the  message  could  have  been  sent  if  it  had 
been  dispatched  promptly  from  the  Houston  office,  or  if  appellant's 
employes  knew  all  day  about  the  condition  of  the  line,  as  some  of  them 
swore,  that  Dorrance  &  Co.  should  have  been  notified.  They  might 
then  have  used  the  telephone  wire  which  appellee  used  the  next  morning 
in  communicating  with  them. 

If  appellant  may,  as  it  contends,  limit  its  liability  in  cases  where 
delays  arise  from  unavoidable  circumstances  or  for  errors  in  cipher  or 
obscure  messages,  still  the  jury  was  justified  in  finding  that  no  such  state 
of  facts  arose  in  this  case.  There  was  no  error  in  the  message,  but  it 
was  simply  a  question  of  delay  and  the  jury  was  justified  in  finding  that 
it  was  not  excused  by  thq  facts.    The  judgment  is  affirmed. 

Afftrmed. 


Samuel  Packwood  Dobsey  et  al.  v.  Olive  Sternenberg  &  Company 

ET  AL. 

Decided  April  11,  1906. 

1. — Statement  of  Facts— AmendlBgr  Same — Filing  After  Prescribed  Time. 

There  is  no  authority  for  amending  a  statement  of  facts  aftcF  the  time 
limited  by  law  for  filing  the  same.  The  trial  court  has  no  power  after  the  time 
prescribed  by  law  to  approve  and  make  a  part  of  the  record  a  statement  of 
facts  to  amend  or  supersede  one  certified  ana  filed  within  the  time. 

2. — ^Identity  of  Ancestor  with  Patentee — Bnrden  and  Sufficiency  of  Proof. 

Certain  lands  were  patented  to  one,  Greenberry  Dorsey.  Both  the  plain- 
tiffs and  the  defendants  had  an  ancestor  by  that  name,  and  claimed  that  he 
was  the  patentee.  Facts  considered  and  held  insufiicient  to  support  a  verdict 
for  defendants. 

3. — ^Presumption  of  Conveyance. 

The  case  of  Fletcher  v.  Fuller,  120  U.  S.  634,  distinguished,  and  held  that 
the  doctrine  of  that  case,  insofar  as  it  recognizes  a  presumption  of  a  convey- 
ance as  a  presumption  of  law,  is  not  admitted  in  this  State. 
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Appeal  from  the  District  Court  of  Hardin.  Tried  below  before  Hon. 
L.  B.  Hightower. 

Wm.  P.  Ellison  and  Chester  &  Chester,  for  appellants. — The  Appellate 
Court  will  reverse  a  cause  notwithstanding  the  verdict  of  the  jury,  in 
case  the  findings  are  contrary  to  the  great  weight  and  preponderance 
of  the  evidence.  Rev.  Stats.,  art.  1027 ;  Bexar  B.  &  L.  Assn.  v.  Newman, 
25  S.  W.  Rep.,  461;  McNeil  v.  O'Connor,  79  Texas,  227;  Lloyd  v. 
Brinck,  35  Texas,  7;  St.  Louis  S.  W.  Ry.  v.  Adams,  58  S.  W.  Rep.,  1038; 
Thomson  v.  Hubbard,  70  S.  W.  Rep.,  572;  Stevens  v.  Masterson,  39 
S.  W.  Rep.,  295;  Lee  v.  International  &  G.  N.  Ry.,  89  Texas,  588; 
Williams  v.  Jones,  33  S.  W.  Rep.,  1092;  McCammant  v.  Roberts,  25  S. 
W.  Rep.,  731 ;  Adoue  v.  Tankersley,  28  S.  W.  Rep.,  346 ;  House  v.  Robert- 
son,  89  Texas,  682. 

There  is  no  such  identity  between  the  names  Greenberry  or  Greenbury 
Dorsey,  and  the  name  Greenberry  Hamilton  Dorsey,  as  to  create  a  pre- 
sumption of  identity  of  the  party  last  named,  with  the  party  named  in 
a  patent  under  the  first  name.  Golden  v.  Patterson,  66  Texas,  628; 
Ambs  v.  Chicago,  etc.,  Ry.  Co.,  46  N.  W.  Rep.,  321. 

When  the  testimony  of  the  witnesses  on  a  material  fact  has  been  by 
deposition  only,  the  reason  of  the  rule  ascribing  to  the  verdict  of  juries 
the  presumption  of  correctness  does  not  apply,  and  on  appeal  the  testi- 
mony will  be  reviewed  and  judgment  rendered  according  to  the  justice 
of  the  case.  Thorn  v.  Prazier,  60  Texas,  259;  Henderson  v.  Jones,  1 
Texas  Law  Review,  p.  356;  2  Posey  U.  C,  530. 

It  is  the  duty  of  a  trial  court  to  instruct  the  jury  to  return  a  verdict 
in  favor  of  the  party  whom  the  evidence  shows  is  entitled  thereto 
where  there  is  no  evidence  before  the  jury  by  which  a  reasonable  mind 
could  conclude  otherwise.    Montgomery  v.  Carlton,  56  Texas,  361. 

The  District  Court  should  grant  a  new  trial  when  satisfied  that  in- 
justice has  been  done  by  local  prejudice  and  other  causes  which  the 
District  Court  should  have  prevented.  Texas  &  P.  Ry.  Co.  v.  Casey, 
52  Texas,  112;  Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Braken,  59  Texas,  71. 

Denman,  Franklin  &  McOown,  Taliaferro,  Nail  &  Dies,  Lanier  £ 
Martin  and  W.  W.  Cruse,  for  appellees. — ^It  is  only  where  there  is  no  evi- 
dence to  support  the  verdict  of  a  jury,  or  where  the  probative  force  of 
the  testimony  is  so  weak  that  it  only  raises  to  a  mere  surmise  or  suspicion 
of  the  existence  of  the  facts  necessary  to  be  established  to  authorize  the 
verdict  that  the  Appellate  Court  will  disturb  such  verdict.  Joske  v. 
Irvine,  91  Texas,  582;  House  v.  Robertson,  89  Texas,  685;  McNeil  v. 
O'Connor,  79  Texas,  229. 

Where  it  appears  from  the  evidence  that  the  title  asserted  by  plaintiffs 
in  a  suit  for  recovery  of  land,  has  not  been  asserted  by  them,  or  those 
under  whom  they  claim  for  a  long  lapse  of  time,  that  defendants  and 
those  under  whom  they  claim,  have  for  a  great  number  of  years  asserted 
ownership  to  the  land  sued  for,  and  their  acts  are  consistent  ^ith  owner- 
ship in  themselves,  and  inconsistent  with  ownership  in  others,  the  jury 
is  authorized  to  find  whatever  title  the  plaintiffs,  or  those  under  whom 
they  claim,  may  have  had  at  one  time,  might  have  been  parted  with. 
Where  to  non-claim  of  plaintiffs  is  added  other  acts  inconsistent  with 
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ownership,  this  probability  that  the  title  may  have  been  parted  with  is 
stronger.  In  such  cases  the  facts  cast  upon  the  plaintiffs  the  burden  of 
disproving  the  fact  that  the  title  may  not  have  been  parted  with.  The 
questions  in  such  cases  are  whether  the  facts  are  of  such  character  as  to 
make  it  reasonably  probable  that  the  title  of  defendants  had  a  lawful 
origin,  and  whether  the  acts  of  the  parties  with  reference  to  the  land  are 
best  explained  by  such  reasonable  probability.  If  the  jury  answers  these 
questions  aflBrmatively,  then  it  is  their  duty  to  find  for  the  defendants. 
Fletcher  v.  Puller,  120  U.  S.,  534;  Bringhurst  v.  Texas  Co.,  87  S.  W. 
Rep.,  893;  Fuller  v.  Fletcher,  44  Fed.  Rep.,  34;  United  States  v.  Dever- 
eux,  90  Fed.  Rep.,  187 ;  Grayson  v.  Lofland,  52  S.  W.  Rep.,  123. 

JAMES,  Chief  Justice. — ^The  action  is  to  recover  several  tracts  of 
land  of  320  acres  each  patented  to  Greenbury  Dorsey  by  virtue  of 
duplicate  Thomas  Toby  scrip. 

After  instructing  the  jury  to  find  for  certain  portions  of  the  land  in 
favor  of  certain  defendants,  the  court  submitted  the  case  as  between  the 
other  parties  upon  the  issue  whether  the  Greenbury  Dorsey  through 
whom  the  plaintiffs  claim,  was  the  same  Greenbury  Dorsey  to  whom  the 
lands  were  granted,  or  whether  the  Greenbury  Dorsey  under  whom  de- 
fendants claim  was  the  original  grantee,  and  the  charge  further  in- 
structed the  jury  to  find  for  defendants  unless  plaintiffs  had  shown  by 
the  preponderance  of  evidence  that  their  ancestor  was  the  grantee. 

A  statement  of  facts  is  in  the  record  which  was  approved  and  filed 
within  the  period  prescribed  by  law.  This  statement  was  one  prepared 
by  the  judge  himself.  A  motion  has  been  filed  here  by  appellees  ac- 
companied by  another  statement  of  facts  certified  to  by  the  judge  as 
follows : 

"Having  this  27th  day  of  October,  1905,  in  open  court  heard  and 
granted  the  motion  of  the  defendants  in  the  above  cause  to  correct  the 
statement  of  facts  heretofore  filed  herein  and  to  file  a  statement  of  ad- 
ditional facts  and  a  corrected  statement  of  facts  herein,  and  having 
examined  the  original  statement  filed  herein  and  finding  the  same  upon 
the  evidence  submitted  to  me  to  be  incorrect  and  not  complete  and 
having  examined  the  said  above  mentioned  statement  of  corrected  facts 
presented  to  me  as  a  part  of  said  motion,  the  same  upon  due  examination 
by  me  and  upon  the  evidence  submitted  to  me  I  find  to  be  correct  and 
hereby  approve  the  same  as  a  correct  statement  of  the  facts  in  the  said 
case  and  order  the  same  filed  as  a  part  of  the  record  in  this  cause  by  the 
clerk  of  this  court  and  a  certified  copy  thereof  sent  to  the  Court  of  Civil 
Appeals  at  Galveston,  Texas.  Done  in  open  court  this  27th  day  of 
October,  A.  D.  1905." 

The  above  was  done  after  the  time  allowed  in  which  to  prepare  and 
file  a  statement  of  facts. 

There  is  no  authoritv  for  amending  a  statement  of  facts  after  the  time 
limited.     (Trinity  &  Sabine  Ry.  v.  Lane,  79  Texas,  647.) 

The  trial,  court  has  undoubtedly  power  to  annul  its  approval  of  a 
statement  of  facts,  where  the  approval  was  obtained  through  fraud  or 
other  improper  conduct.  (Corralitos  Co.  v.  Mackay,  72  S.  W.  Rep., 
624.) 

The  proceeding  here  was  not  of  this  nature.    The  court  had  no  power 
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after  the  time  prescribed  by  law  to  approve  and  make  a  part  of  the 
record  a  statement  of  facts  to  amend  or  supersede  one  certified  and 
filed  within  the  time.  Therefore,  we  can  consider  only  the  original 
statement. 

Appellant  contends  that  the  evidence  did  not  warrant  the  finding  that 
the  Dorsey  under  whom  defendants  claim  was  the  original  grantee,  nor 
that  the  Dorsey  under  whom  the  plaintiffs  claim  was  not.  Of  course 
as  appellants  were  plaintiffs  it  devolved  on  them  to  show  that  the  Dorsey 
under  whom  they  claimed  was  the  same  person  as  the  original  grantee. 
A  sufficient  showing  of  this  prima  faciae  would  be  the  fact  of  the  identity 
of  name  of  their  ancestor  with  that  of  the  grantee.  The  question  at 
issue  was  the  identity  of  the  grantee  of  the  land  with  the  Dorsey  on 
plaintiffs^  side  or  the  Dorsey  on  defendants*  side.  The  contention  of 
appellant  amounts  to  this,  that  the  evidence  did  not  warrant  any  finding 
except  that  plaintiffs*  ancestor  was  the  grantee  of  the  land,  and  that  the 
verdict  founded  upon  the  opposite  theory  should  not  be  allowed  to  stand. 
This  necessitates  a  review  of  the  testimony. 

The  scrip  or  certificates  numbered  261  to  268  were  sold  by  Thomas 
Toby  to  Greenberry  Dorsey  at  New  Orleans  on  November  18,  1837. 
This  Greenberry  Dorsey,  according  to  evidence  in  the  case,  lived  m  New 
Orleans  from  1812  to  1869.  Among  his  effects  were  various  documents. 
A  certificate  of  the  marriage  of  Greenbury  Dorsey  to  Elizabeth  Hearne 
Packwood  dated  September  14,  1824,  in  New  York.  Also  a  deed  dated 
November  3,  1837,  made  at  Cincinnati,  Ohio,  to  "Greenbury  Dorsey 
of  New  Orleans"  for  certain  land  in  Cincinnati.  Also  a  letter  dated 
October  11,  1843,  addressed  to  Greenbury  Dorsey,  collector  of  the  port. 
New  Orleans,  Louisiana.  Also  a  letter  from  John  Slidell  dated  Novem- 
ber 13,  1843,  directed  to  Greenbury  Dorsey,  collector,  etc..  New  Orleans. 
Also  the  appointment  of  Greenberry  Dorsey  as  receiver  of  public  money, 
etc.,  at  New  Orleans,  Louisiana,  dated  March,  1843,  signed  John  Tyler, 
President  of  the  United  States.  Also  a  power  of  attorney  by  Alice  W. 
Redman  to  Greenberry  Dorsey,  her  father,  dated  May  6,  i863,  executed 
at  New  Orleans,  Louisiana,  reciting  that  both  parties  were  of  that  city. 
Also  a  circular  letter  dated  New  Orleans,  April  2,  1834,  by  which  a  firm 
of  Dorsey  &  Creighton  announced  a  co-partnership  for  doing  "a  western 
commission  business,**  to  which  is  signed  in  print  the  name  "G.  Dorsey.** 
Also  a  letter  of  December  19,  1820,  notifying  Mr.  Dorsey  of  his  ap- 
pointment as  a  director  of  a  bank.  This  is  addressed  to  "G.  Dorsey.** 
Pinned  to  this  is  a  newspaper  clipping  announcing  the  death  of  Green- 
berry Dorsey  at  the  age  of  82  years,  reciting  that  he  was  born  in  Balti- 
more, but  had  resided  in  New  Orleans  for  the  last  59  years.  This 
clipping  bore  the  date  December  24,  1869.  Also  a  letter  dated  July  18, 
1820,  notifying  Mr.  Dorsey  of  his  appointment  as  director,  addressed  to 
Greenberry  Dorsey.  Also  a  letter  dated  January  4,  1817,  signed  Joseph 
Saul  notifying  Mr.  Dorsey  of  his  appointment  as  director  of  the  office 
of  discount  and  deposit  of  the  Bank  of  the  United  States,  addressed  to 
G.  Dorsey.  Also  a  certificate  of  Grand  Lodge  of  Ancient  York  Masons, 
dated  May  1,  1811,  signed  in  margin  "G.  Dorsey.**  In  the  body  of  the 
instrument  the  name  is  given  Greenberry  Dorsey.** 

It  appears  that  in  a  deed  to  one  of  the  320  surveys  located  by  virtue 
of  this  Toby  scrip,  to  Alice  W.  Redman,  dated  August  11,  1868,  the 
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grantor  was  named  as  Greenbury  Doreey  of  New  Orleans,  Louisiana, 
and  was  signed  "G.  Dorsey.'*  This  deed  recited  ^Tbeing  the  same  tract 
of  land  patented  to  said  Greenberry  Dorsey  by  patent  dated  the  11th 
day  of  April,  A.  D.  185  V  which  was  the  date  of  the  patent. 

The  original  scrip  was  lost.  The  record  of  the  land  oflBce  shows  that 
on  April  30,  1853,  an  aflSdavit  was  made  by  Greenberry  Dorsey  at  New 
Orleans,  that  he  was  the  owner  of  these  eight  pieces  of  land  script 
numbers  261  to  268  inclusive,  and  that  he  had  never  sold,  alienated  or 
transferred  same,  etc.,  and  that  it  has  been  lost,  etc.  TWs  affidavit  is 
signed  "G.  Dorsey.'' 

The  loss  of  the  certificates  was  advertised,  the  advertisement  being 
signed  by  Henry  Austin,  attorney  for  Greenbury  Dorsey,  and  published 
in  the  Galveston  News  in  1850. 

The  patents  were  issued  in  1854  and  1855  by  virtue  of  duplicate  Toby 
scrip  numbered  respectively  as  set  forth  in  the  patents. 

Among  the  papers  of  plaintiffs'  ancestor  was  found  a  letter  dated 
Galveston,  Texas,  March  10, 1869,  addressed  to  Greenberry  Dorsey,  Esq., 
New  Orleans,  Louisiana,  signed  Edward  T.  Austin,  which  states :  "I  will 
proceed  to  show  you  that  the  delay  you  have  experienced  in  getting  title 
to  your  land  has  been  partly  owing  to  Franklin's  neglect  to  bring  suit  in 
1855.  I  believe  you  opened  a  correspondence  with  my  father  about  this 
land  claim  in  1847  or  1848.  Your  script  and  field  notes  were  then  lost 
The  law  authorizing  the  issuance  of  duplicate  script  was  repealed  in 
1846  and  was  re-enacted  in  1853.  Nothing  could  be  done  in  the  matter 
until  duplicates  could  be  obtained.  When  the  law  authorizing  duplicate 
script  was  passed  in  1853,  at  my  brother's  request  I  wrote  a  letter  of 
instructions  how  to  proceed  under  the  new  law  and  advised  him  to 
employ  some  one  at  Austin  to  attend  to  the  matter.  .  .  .  He  em- 
ployed Thomas  H.  Duval  of  Austin,  who  procured  the  patents  for  which 
he  was  paid  $50.  Upon  receipt  of  the  patents  they  were  delivered  to 
Judge  Franklin,  who  ranks  as  one  of  the  best  land  lawyers  in  the  State, 
to  eject  the  parties  who  claimed  under  the  patented  tax  sale  in  1850. 
I  believe  Franklin  was  employed  with  your  consent.  In  1855,  in  making 
out  my  tax  list  I  found  a  memorandum  of  your  claim,  and  Henry  being 
absent,  I  returned  your  land  for  tax,  and  when  I  paid  the  tax  notified 
you  that  I  had  done  so,  but  not  hearing  from  you,  aild  not  wishing  to  pay 
taxes  for  nothing,  I  paid  no  further  attention  to  the  matter.  In  the 
beginning  of  1857  I  asked  Franklin  how  he  was  getting  along  with  your 
suit,  and  then  learned  that  no  suit  had  been  brought.  I  then  notified 
Henry  that  the  statute  of  five  years  woidd  have  run  by  July,  1857.  .  . 
On  the  trial  Daniel's  attorney  produced  a  certificate  from  the  Comptroller 
that  Daniels  had  paid  taxes  since  1853.  The  judge  charged  the  jury 
that  the  land  was  public  domain  until  the  field  notes  were  returned  to 
the  Land  Office.  This  was  March,  1854.  That  by  the  patent  the  right 
of  the  State  was  vested  in  you  April,  1854.  Suit  was  filed  April  7, 1858. 
.     .     .     (Signed)     Edward  T.  Austin." 

A  witness,  Forsyth,  appears  to  have  paid  taxes  on  the  tract  conveyed 
by  the  above  Dorsey  to  Alice  W.  Bedman,  his  daughter.  He  tejstified  that 
after  said  conveyance,  her  husband,  Charles  L.  Bedman,  went  to  Texas 
and  put  squatters  off  the  lands  and  put  in  possession  some  one  to  look 
after  them.     This  witness  testified  also  that  the  Greenbury  Dorsey,  the 
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father  of  Mrs.  Bedman,  often  spoke  to  him  about  several  tracts  of  land 
in  Hardin  and  other  oonnties  and  at  one  time  wanted  him  to  go  and  live 
on  them  and  care  for  them. 

A  witness^  Simpson,  testified  he  had  lived  in  Hardin  County  many 
years,  and  prior  to  fifteen  years  ago  lived  near  the  Greenbury  Dorsey 
lands  with  which  he  was  well  acquainted.  That  about  1871,  one  Bedman 
came  from  Kentucky  and  stopped  one  Mitchell  from  cutting  timber  off 
said  lands:  Mitchell  claimed  to  have  bought  some  of  said  Dorsey  land 
by  tax  title  and  he  and  witness  were  cutting  the  timber  when  Bedman 
came  and  stopped  them.  An  arrangement  was  made  with  Bedman  by 
which  Mitchell  and  witness  were  to  go  on  cutting  until  enough  timber 
was  cut  to  pay  Mitchell  the  taxes  he  had  paid. 

A  deed  was  shown  from  Mitchell  to  Alice  H.  Bedman  dated  June  5, 
1871,  and  recorded,  conveying  all  of  Mitchell's  right,  title,  interest  and 
claim  in  and  to  the  surveys  numbers  1,  2  and  3  and  part  of  number  6 
of  these  Greenbury  Dorsey  lands.  The  deed  recites  that  the  lands  con- 
veyed were  bought  by  Allen  Brackin  at  tax  sale  in  1850  and  by  mesne 
conveyance  to  Mitchell.  The  consideration  being  $75  paid  in  timber  to 
be  cut  by  Mitchell  from  said  land. 

In  1858  a  suit  was  filed  in  the  District  Court  of  the  United  States  at 
Galveston  styled  Greenberry  Dorsey  v.  Estridge  Daniels.  Plaintiffs  were 
represented  by  Edward  T.  Austin  and  judgment  was  against  him.  This 
suit  affected  part  of  the  land  in  controversy,  namely,  the  part  which  the 
court  charged  the  jury  to  find  for  the  defendant  Whitaker. 

The  family  bible  connected  with  the  family  of  plaintiffs'  ancestor 
contained  these  entries:  "I  Greenberry  Dorsey  in  tiie  75  year  of  his 
age  gives  this  hia  family  bible,  to  my  beloved  daughter  Frances  Hollis 
Neville,  wife  of  Julian  Neville  to  be  by  her  disposed,  at  her  option  to 
other  members  of  my  family.  New  Orleans,  25  December,  1862,'' 
signed  "G.  Dorsey.*' 

"Greenberry  Dorsey  (son  of  Greenberry  Dorsey  and  Prances  Hollis 
of  Maryland)  and  Emily  Packwood  (daughter  of  Samuel  Packwood  and 
Alice  Packwood  of  New  London,  Con.)  were  married  in  New  Orleans 
on  the  10th  day  of  February  in  the  year  one  thousand  eight  hundred  and 
sixteen,"  signed,  "G.  Dorsey." 

The  evidence  showed  the  heirship  of  plaintiffs  from  and  imder  said 
Dorsey. 

The  spelling  of  the  name  Greenberry  or  Greenbury  is  given  above  as 
it  occurs  in  the  papers  connected  with  the  evidence  affecting  the  New 
Orleans  Dorsey.  Not  only  is  it  apparent  that  these  names  refer  to  one 
and  the  same  Dorsey  and  were  used  interchangeably  to  designate  him, 
but  it  is  apparent  also  that  his  customary  way  of  signing  his  name  was 
**G.  Dorsey,"  which  circumstance  tends  strongly  to  identify  him  as  the 
same  person,  the  person  who  in  1853  made  the  affidavit  of  loss  of  the 
certificate  to  obtain  duplicates  signing  same  "G.  Dorsey."  Other  cir- 
cumstances tend  to  show  that  it  was  this  Dorsey  to  whom  Toby  sold  the 
script,  for  the  sale  was  made  at  New  Orleans  in  1835  where  the  former 
lived  from  1812  to  the  time  of  his  death  in  1869.  The  fact  that  he  had 
the  Austins  representing  him  in  the  procuring  of  patents  to  these  lands 
and  in  prosecuting  a  suit  for  part  of  the  land,  in  the  fifties,  as  the  letter 
of  Edward  T.  Austin  showed,  also  tends  strongly  to  show  his  identity 
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with  the  person  interested.  Other  of  this  testimony  went  to  show  that 
the  ancestors  of  plaintiffs,  the  New  Orleans  Dorsey,  was  a  man  of  affairs 
and  of  prominence  and  means  in  that  city,  and  at  or  about  the  time  of 
the  transfer  from  Toby  of  the  scrip  was  engaged  in  the  "Western  Com- 
mission Business,^*  thereby  placing  him  in  a  position  both  as  to  means 
and  opportunity  to  become  a  purchaser  of  the  scrip.  There  was  other 
evidence,  indicated  above,  in  the  transaction  he  had  with  his  daughter 
in  1868  by  which  he  conveyed  her  one  of  the  tracts,  reciting  that  it  had 
been  patented  to  him,  also  in  what  he  said  to  persons  at  the  time,  that 
tended  to  identify  him  with  the  person  to  whom  the  lands  had  been 
patented. 

The  above  is  sufficient  to  show  not  only  identity  of  name,  but  presents 
to  say  the  least,  a  very  strong  array  of  facts  and  circumstances  tending 
to  establish  the  fact  that  this  Dorsey  of  New  Orleans,  the  ancestor  of 
plaintiffs,  was  the  person  to  whom  Toby  sold  the  scrip  and  to  whom  the 
land  was  granted. 

The  evidence  relied  on  to  raise  the  issue  of  identity  of  the  person 
to  whom  Toby  sold  the  scrip  and  to  whom  the  lands  were  patented 
with  the  Dorsey  under  whom  defendants  claimed,  and  thereby,  as 
against  the  foregoing  facts  and  circumstances,  to  raise  a  probability  that 
such  person,  instead  of  the  New  Orleans  Dorsey,  was  the  real  grantee, 
is  substantially  as  follows : 

A  Greenbury  Dorsey  stated  by  one  of  his  descendants  to  have  borne 
the  name  of  Greenberry  Hamilton  Dorsey  died  without  having  been 
married,  at  Lagrange,  Missouri,  in  1863  or  1864.  His  age  was  not 
shown.  He  was  at  one  time  engaged  in  business  at  New  Albany  and 
then  moved  to  Louisville,  Ky.,  and  engaged  in  business  there  for  a  num- 
ber of  years,  and  afterwards  went  into  trading  in  Southern  waters  and 
more  particularly  on  Red  River.  This  business  he  followed  until  the 
war  caused  suspension  of  it.  This  Greenberry  Dorsey  appears  to  have 
made  trips  to  Texas  before  the  war  engaged  in  trading  witii  planters  and 
others.  One  witness,  James  H.  Dorsey,  testified  that  he  remembered  a 
visit  this  Dorsey  made  to  his  father's  house  in  Covington,  Ky.,  that  he 
on  that  occasion  spoke  a  great  deal  of  the  possibilities  of  Texas  and  want- 
ed witness's  father  to  go  there.  He  gave  witness's  father  a  bundle  of 
papers  to  lands  in  Texas  and  offered  to  give  his  father  the  lands  if  he 
would  move  there.  On  another  visit  witness's  father  having  concluded 
not  to  go  to  Texas,  the  papers  were  returned  to  him.  This  witness  also 
testified  that  he  and  his  family  had  been  conversing  and  corresponding 
about  the  matter  of  getting  their  respective  interests  as  heirs  of  this 
Uncle  Greenberry  in  different  States  for  about  ten  years.  Another  wit- 
ness, William  T.  Dorsey,  testified  to  this  transaction  also  and  said  thai 
he  frequently  heard  this  Greenberry  Dorsey  speak  of  trading  In  Texas 
and  that  he  had  bought  lands  there.  Witness  could  not  say  what  lands, 
but  he  spoke  of  having  purchased  a  ^^Spanish  claim."  There  was  no 
evidence  that  this  Greenberry  Hamilton  Dorsey  was  ever  in  New  Or- 
leans. Nor  does  any  evidence  indicate  for  how  long  before  the  war  he 
was  engaged  in  business  in  lower  rivers,  and  therefore,  it  could  not  be 
said  to  be  shown  that  he  was  so  engaged  in  1835.  Nor  was  there  anything 
to  indicate  how  old  he  was  in  1835. 

Not  until  1889  did  the  heirs  of  this  Greenberry  Dorsey  appear  upon 
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the  scene  as  claimants  to  this  land.  He  himself  neyer  did.  It  appears 
that  after  Redman^s  visit  to  Hardin  County,  in  1871,  no  attention  was 
given  these  lands  by  either  family  until  1889  when  the  heirs  of  the 
last  named  Dorsey  league  began  to  institute  proceedings  in  Hardin 
Coi  nty  against  persons  who  had  acquired  claims  to  the  land  by  virtue 
of  tax  sales  by  the  collector  of  taxes  for  1874.  From  that  time  on  until 
this  action  was  instituted,  they  were  asserting  claim  to  the  lands  and 
their  title  as  well  as  the  tax  titles  finally  became  vested  in  appellees.  The 
record  does  not  disclose  the  date  of  the  commencement  of  this  action, 
but  the  indication  is  that  it  was  filed  about  1901. 

This  is  substantially  the  state  of  the  evidence  with  regard  to  the 
issue  of  identity.  The  proof  relied  on  to  show  the  identity  of  Qranberry 
H.  Dorsey  as  the  person  to  whom  Toby  sold  the  scrip  and  to  whom  the 
lands  were  granted,  fails  to  show  that  he  was  ever  in  New  Orleans 
where  the  transfer  of  the  scrip  was  executed  by  Toby,  fails  to  show  that 
at  the  time  of  the  transfer  in  1835  he  was  engaged  in  business  that  car- 
ried him  to  Southern  waters,  and  fails  to  show  that  at  that  time  he  was 
old  enough  to  be  engaged  in  business.  The  witness,  Mrs.  Schrodt,  who 
was  80  years  old  when  she  testified  in  this  cause  and  about  14  years  old 
in  1835,  testified  that  Cranberry  H.  Dorsey  was  first  in  business  in  New 
Albany,  and  then  moved  to  Louisville  and  another  witness  locates  him  in 
business  in  Southern  waters  after  moving  to  Louisville  and  doing  busi- 
ness there  a  number  of  years.  This  witness  was  70  years  of  age  when  he 
gave  his  depositions  and  about  4  years  old  in  1835.  The  witness  James 
H.  Dorsey  was  65  years  old  when  he  gave  his  deposition  and  was  bom 
in  or  about  1835.  As  these  witnesses  testified  presumably  of  their  per- 
sonal knowledge,  it  would  hardly  be  reasonable  for  their  testimony  to  be 
taken  as  meaning  that  the  Dorsey  they  referred  to  was  engaged  in  traf- 
ficking in  Southern  waters  as  far  back  as  1835.  Their  testimony  insofar 
as  it  showed  what  the  land  was  he  claimed  to  be  interested  in  in  Texas 
showed  that  it  consisted  of  a  Spanish  grant.  There  were  no  acts  on  his 
part  indicating  any  connection  with  these  lands. 

We  are  forced  to  the  conclusion  that  if  the  jury  found  on  the  issue 
of  which  of  these  men  was  the  real  grantee,  that  the  latter  was  the  one, 
the  finding  is  not  supported  by  si&cient  evidence  and  is  against  the 
great  weight  of  the  evidence. 

If  they  based  their  verdict  upon  the  finding  that  the  evidence  failed 
to  show  that  plaintiffs'  ancestor  was  the  one,  or,  if  he  was  the  one,  that 
plaintiffs  failed  to  connect  themselves  with  him  as  heirs,  then  we  are 
of  opinion  that  the  verdict  is  clearly  against  the  evidence.  The  testi- 
mony was  through  depositions,  and  we  perceive  no  facts  or  circumstances 
entitling  it  to  be  disregarded  for  want  of  credibility. 

Appellee  urges  the  application  as  a  matter  of  law  of  the  rule  an- 
nounced in  Fletcher  v.  Fuller,  120  U.  S.,  534.  The  facts  of  this  case 
do  not  bring  it  within  the  scope  of  such  rule.  There  have  been  no  such 
acts  of  assertion  of  ownership  on  the  one  hand  and  such  nonclaim  on  the 
other,  and  for  such  length  of  time,  as  would  admit  of  a  presumption 
either  of  law  or  of  fact  that  title  had  passed  in  some  way  from  the 
owner,  into  those  exercising  the  acts  of  ownership.  (United  States  v. 
Chaves,  159  U.  S.,  453.)  The  acts  and  conduct  of  the  respective  parties 
as  shown  in  this  record,  and  the  circumstances  connected  therewith,  as- 
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Burning  the  title  to  have  been  in  plaintiffs'  ancestor^  do  not  in  our  opin- 
ion afford  sufficient  circumstantial  proof  to  warrant  a  jury  in  finding  that 
the  title  had  passed  in  some  manner  out  of  him  into  s^pellees  or  the 
Dorsey  under  whom  they  deraign  title.  We  may  add  that  the  doctrine  of 
Fletcher  v.  Puller,  insofar  as  it  recognizes  a  presumption  of  such  a  con- 
veyance as  a  presumption  of  law  is  not  admitted  in  this  State.  (Hern- 
don  V.  Vick,  89  Texas,  475.) 

Reversed  and  remanded. 


Galveston,  Habbisbubg  akd  San  Antonio  Railway   Company  v. 
Dbs.  G.  W.  Allen,  Sr.,  and  Jr. 

Decided  April  11,  1906. 

Surgical  Services  Bendered  to  Pasienffer^—Agent — Scope  of  Authority. 

A  surgeon  who,  under  contract  with  defendant's  local  surgeon,  performs 
services  for  a  passenger  injured  without  fault  on  the  carrier's  part,  and  who 
was  informed  at  the  time  that  such  local  surgeon  had  no  authority  to  make 
said  contract,  has  no  claim  against  the  defendant  company. 

Appeal  from  District  Court  of  Payette.  Tried  before  Hon.  L.  W. 
Moore. 

Brown  &  Lane,  for  appellants. — The  court  erred  in"  permitting  plain- 
tiffs' attorney  to  read,  in  the  presence  and  hearing  of  the  jury,  the 
report  of  the  case  entitled  Galveston,  H.  &  S.  A.  Ey.  Co.  v.  Neel  from 
the  26  Southwestern  Reporter,  page  788.  Mathews  v.  Thatcher,  76  S. 
W.  Rep.,  61 ;  Bilo  v.  Fuller,  84  Texas,  450 ;  Missouri  Pac.  Ey.  v.  Lamothe, 
76  Texas,  223;  Galveston,  H.  &  S.  A.  Ry.  v.  Wesch,  85  Texas,  600; 
Western  U.  Tel.  Co.  v.  Teague,  8  Texas  Civ.  App.,  444. 

Plaintiffs  having  brought  their  action  to  recover  by  reason  of  an  ex- 
press contract  which  they  alleged  was  made  between  them  and  the  de- 
fendant company,  it  acting  in  the  making  of  same  through  certain  of 
its  agents,  and  the  proof  wholly  failing  to  show  the  authority  of  said 
agents  to  make  such  contract  and  there  being  no  proof  to  sustain  the 
allegations  on  the  part  of  plaintiffs,  it  was  the  duty  of  the  trial  judge 
to  instruct  the  jury  to  return  a  verdict  for  defendant. 

It  is  an  undisputed  fact  proved  by  the  evidence  in  this  case  that  in 
the  $150  item  sued  for  plaintiff,  G.  W.  Allen,  Jr.,  had  no  interest,  and 
that  any  recovery  had  on  account  thereof  would  belong  exclusively  to 
plaintiff,  G.  W.  Allen,  Sr.  It  is  an  elementary  proposition  of  law  that 
'^persons  having  distinct  claims  against  the  same  defendant,  can  not  make 
one  suit  the  vehicle  for  carrying  all  their  demands  into  judgment.  Their 
recovery  is  limited  to  what  concerns  them  jointly.*'  Black  on  Judg- 
ments, vol.  1,  sec.  146,  p.  163;  Sayles  &  Bassetfs  PI.  &  Pr.,  sec.  278; 
Townes  on  Texas  Pleading,  p.  205;  Texas  &  Pac.  Ry.  Co.  v.  Gill  & 
Beauchamp,  2  Texas  App.  Civil  Cases,  sec.  175,  p.  161. 

Persons  dealing  with  an  assumed  agent,  whether  the  agent  be  a  gen- 
eral or  special  one,  are  bound  at  their  peril  to  ascertain,  not  only  the 
fact  of  the  agency,  but  the  extent  of  his  authority;  and  in  case  either 
is  controverted,  the  burden  is  on  them  to  establish  it.  Baker  v.  Kellett, 
Chatham  Co.,  11  Texas  Ct.  Rep.,  946. 
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There  can  be  no  binding  ratification  without  full  knowledge.  Seese 
V.  Medlock,  27  Texas,  124;  Commercial  Bank  v.  Jones,  18  Texas,  820; 
Wills  V.  International  &  G.  N.  By.  Co.,  14  Texas  Ct.  Bep.,  160. 

J.  F.  Wolters  and  «7.  T.  Duncan,  for  appellee. 

NEILL,  Associate  Justice. — ^This  suit  was  brought  by  appellees  on 
September  3,  1904,  against  appellant  to  recover  the  sum  of  sixteen 
hundred  and  fifty  dollars.  The  allegations  in  plaintiffs*  petition,  upon 
which  the  recovery  is  sought  are  substantially  as  follows :  That  on  the 
22d  day  of  March,  1904,  the  defendant  acting  through  its  local  surgeon, 
Dr.  Johnson,  and  through  its  agent,  Mr.  Meyers  at  Flatonia,  employed 
and  engaged  plaintiffs  to  perform  a  surgical  operation  upon  Barton  E. 
Gardner,  a  young  man  whose  right  leg  and  left  foot  had  been  crushed 
by  one  of  defendant's  trains.  That  in  accordance  with  the  instructions 
and  requests  of  defendant's  local  surgeon,  who,  in  such  matters  was  its 
duly  authorized  agent  and  representative,  and  in  accordance  with  the 
instructions  and  request  of  its  agent,  Mr.  Meyers,  plaintiffs  had  the  in- 
jured man  brought  to  their  hospital  where  they  amputated  his  right 
leg  and  left  foot.  That  the  operation  was  requested  to  be  performed  by 
Dr.  Johnson,  the  local  surgeon,  in  whose  judgment  it  was  absolutely 
necessary  that  the  amputation  of  Gardner's  leg  and  foot  should  be 
made.  That  plaintiffs  and  also  Dr.  Kaiser,  another  local  surgeon  of  de- 
fendant, concurred  in  the  judgment  of  Dr.  Johnson.  That  Dr.  Johnson 
administered -the  chloroform  to  the  patient,  while  Dr.  Kaiser  held  the 
limb,  during  the  operation.  That  the  plaintiff  Dr.  G.  W.  Allen,  Sr., 
with  his  surgical  instruments  amputated  both  the  right  leg  and  the  left 
foot,  while  the  plaintifF,  Dr.  G.  W.  Allen,  Jr.,  performed  the  other 
duties  necessary  in  order  to  properly  perform  the  operation.  That  after 
the  operation  was  performed,  the  patient  was  kept  in  the  hospital  of 
plaintiffs  for  twenty-one  days  and  then  discharged  as  convalescent. 

That  the  services  of  the  plaintiffs  were  requested  by  the  defendant 
through  its  proper  local  agent,  and  that  by  said  employment  the  defend- 
ant agreed  and  became  liable  to  pay  plaintiffs  the  sum  due  for  the 
performance  of  the  operation,  and  for  the  board,  hospital  fees,  attention 
and  nursing  required  after  the  operation  until  the  patient  was  discharged. 
That  the  operation  is  reasonably  worth  the  sum  of  $1,500;  and  the 
board,  attention,  nursing  and  hospital  fees  the  sum  of  $150,  aggregating 
$1,650. 

The  defendant  answered  by  a  general  demurrer,  a  general  denial 
and,  specially,  as  follows :  "Defendant  denies  that  it  or  any  of  its  agents 
for  it  having  authority  to  do  so,  either  employed,  or  contracted  with 
plaintiffs  for  the  services  alleged  in  their  petition;  that  Dr.  Johnson 
and  Mr.  Meyer,  are  not  and  never  have  been  authorized  or  employed  by 
defendant,  or  any  of  its  officials  having  power  to  do  so,  to  make  con- 
tracts of  the  nature  alleged  by  plaintiffs;  that  Dr.  Johnson,  Mr.  Meyer 
and  H.  F.  Anderson  were  not,  nor  was  either  of  them  ever,  at  any  time 
authorized  and  empowered  by  defendant  to  engage  and  employ  plain- 
tiffs as  alleged  in  their  petition;  that  if  Dr.  Johnson,  Mr.  Meyei*  or 
H.  P.  Anderson,  or  either  of  them,  employed  and  engaged  plaintiffs 
Vol.  XLII.  Civil— 37. 
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as  alleged'  by  them  in  their  petition,  then  their  acts  or  the  acts  of 
either  of  them,  were  and  are  beyond  the  scope  of  their  authority,  or  the 
authority  of  either  of  them,  and  not  binding  on  the  defendant." 

The  special  answer  above  shown  was  duly  verified. 

The  case  was  tried  before  a  jury,  who  returned  a  verdict  in  favor 
of  plaintiffs  for  $575,  upon  which  the  judgment  appealed  from  was 
rendered. 

Opinion. — As  necessary  to  the  consideration  of  the  assignments  of 
error,  we  deem  it  proper  to  say  that  the  uncontradicted  evidence  shows 
that  on  March  22,  1904,  Barton  E.  Gardner,  a  young  soldier  of  the 
U.  S.  Army,  who  was  a  passenger,  got  out  of  one  of  appellant^s  trains 
standing  at  the  depot  at  Flatonia,  and  in  some  way  (presumably  by 
being  run  over  by  the  train)  had  one  of  his  legs  and  a  part  of  one  foot 
crushed.  No  responsibility  or  liability  is  shown,  or  claimed  by  appellees, 
of  the  appellant  for  the  act  which  resulted  in  the  injury  of  the  young 
man.  He  had  been  a  passenger,  had  in  some  way  left  the  train,  and 
was  simply  found  in  his  injured  condition  at  appellant's  depot  in  Fla- 
tonia. No  facts  appear  that  tend  to  show  primarily  that  the  law  imposed 
upon  the  railway  company  any  duty  or  obligation  to  give  the  young 
man,  or  any  one  else,  found  in  his  condition  at  its  depot,  under  the 
same  circumstances,  surgical  aid  or  treatment,  or  to  care  for  him  while 
recovering  from  his  injuries.  That  if  any  such  duties  rested  upon  ap- 
pellant they  were  self-imposed  by  contract,  as  claimed  by  appellees  in 
their  petition. 

With  this  preliminary  statement  in  view,  we  will  consider  the  assign- 
ments of  error. 

1.  The  subject  of  the  second  assignment  of  error  is  the  refusal  of 
the  court  to  give  special  charge  No.  1,  requested  by  appellant's  counsel, 
whidi  is  as  follows:  "No  evidence  has  been  introduced  that  would 
authorize  you  to  find  the  defendant  company  liable  to  plaintiffs,  nor  is 
it  claimed  that  there  is  any  liability  except  upon  an  express  contract 
made  between  plaintiffs  and  defendant  company;  and  upon  this  branch 
of  the  case,  you  are  instructed  that  plaintiffs  can  sot  recover  of  de- 
fendant, unless  the  testimony  offered  shows  an  express  contract  made 
between  plaintiffs  and  the  defendant  company  by  some  one  on  the  part 
of  the  company  having  authority  to  make  such  a  contract ;  and  inasmuch 
as  no  testimony  has  been  introduced  which  shows  such  authority,  you 
are  directed  to  return  a  verdict  for  defendant." 

The  assignment  is  followed  by  this  proposition:  "Plaintiffs  having 
brought  their  action  to  recover  by  reason  of  an  express  contract  whi(£ 
they  alleged  was  made  between  them  and  the  defendant  company,  it 
acting  in  the  making  of  same  through  certain  of  its  agents,  and  the 
proof  wholly  failing  to  show  the  authority  of  said  agents  to  make  such 
contract  and  there  being  no  proof  to  sustain  the  allegations  on  the  part 
of  plaintiffs,  it  was  the  duty  of  the  trial  judge  to  instruct  the  jury  to 
return  a  verdict  for  defendant." 

It  will  be  observed  from  our  statement  of  the  allegations  in  plaintiffs' 
petition  that  it  grounds  their  cause  of  action  on  an  express  contract, 
alleged  to  have  Seen  made  by  defendant,  acting  by  or  through  its  au- 
thorized agents.    No  liability  is  claimed  to  flow  from  an  implied  con- 
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tract  or  a  tort  of  any  kind,  or  to  have  arisen  from  a  ratification  of  acts 
or  doings  of  any  agent  or  agents  of  the  railway  company. 

It  is  elementary  that  an  agent  can  not  bind  his  principal  by  a  con- 
tract unless  he  have  authority  from  his  principal,  express  or  implied, 
to  make  such  contract  for  him,  or  it  is  within  the  scope  of  the  agent's 
apparent  auttiority  to  make  such  contract,  and  the  party  seeking  to 
establish  and  enforce'  it  made  the  contract  relying  upon  the  apparent 
authority  of  the  agent  to  make  it  for  his  principal.  For  though  it  may 
be  within  the  scope  of  the  apparent  authority  of  the  agent  to  make  such 
contract  for  his  principal,  yet  if  it  is  only  apparent  and  beyond  his 
real  authority  and  the  other  party  knows  or  has  reason  to  suppose,  that 
such  contract  exceeds  the  agenf s  authority,  he  can  not  found  an  action 
against  the  agent's  principal  upon  it.  A  man  can  not  act  on  appearances 
which  he  knows  or  has  reason  to  believe  are  false,  and  thereby  impose  a 
pecuniary  obligation  upon  another. 

There  was  evidence  that  Dr.  R.  A.  Johnson,  defendant's  local  surgeon 
at  Platonia,  did  employ  the  plaintiffs  to  perform  the  surgical  operation 
on  Gardner  and  that,  as  alleged,  it  was  performed  by  them.  The  testi- 
mony is  undisputed  that  Johnson  was  wholly  imauthorized  by  appellant 
to  make  such  a  contract,  or  to  contract  with  anyone  on  behalf  of  appel- 
lant to  perform  surgical  services.  M.  V.  Meyer,  appellant's  station 
agent  had  no  such  authority,  and  it  is  evident  that  it  is  not  within  the 
scope  of  the  apparent  authority  of  a  railroad  station  agent  to  make 
such  kind  of  a  contract.  The  plaintiflf,  Dr.  G.  W.  Allen,  Sr.,  testified : 
*'At  the  time  Dr.  Johnson  didn't  say  for  certain  that  he  had  authority 
to  employ — ^he  didn't  say  whether  he  had  or  not ;  that  he  was  going  to 
get  Knox,  the  chief  surgeon  of  the  railway  company,  to  endorse  his 
action.  He  said  he  was  going  to  arrange  it  through  Knox.  He  said: 
'I  will  telegraph  to  Knox  and  tell  him  what  I  have  got  to  do,'  and 
he  said  he  was  going  to  have  Meyer  telegraph  the  superintendent  of  the 
railroad,  and  he  would  give  me  to  understand  everything  would  be  all 
right,  and  I  went  into  it,  thinking  I  was  going  to  get  my  money.  I 
understood  from  the  conversation  that  Dr.  Johnson  had  doubts  about  his 
authority  at  the  time,  but  I  understood  that  he  would  make  it  right." 

H.  F.  Anderson  testified:  "I  remember  the  accident  to  the  young 
man  Gardner  near  Flatonia.  At  that  time  I  was  assistant  superinten- 
dent and  Mr.  W.  B.  Scott  was  superintendent.  I  received  a  telegram 
about  this  accident,  it  was  addressed  to  Mr.  Scott,  and  I  replied  to  it. 
Witness  was  then  handed  a  telegram  which  he  identified  as  the  one  sent 
by  him,  and  stated:  That  telegram  I  sent  in  reply  to  one  I  received 
giving  me  information  about  this  matter;  I  knew  the  company  had 
company  physicians  at  Flatonia ;  I  addressed  that  telegram  to  the  agent, 
and  by  saying :  Please  see  company  doctors,  I  meant  for  the  agent  to 
see  the  company's  physicians  at  Flatonia,  who  were  Drs.  Johnson  and 
Kaiser.  It  was  Drs.  Johnson  and  Kaiser  that  I  instructed  the  agent 
to  refer  the  matter  to.  I  had  no  authority  to  employ  any  physician  out- 
side of  them,  and  I  would  not  undertake  to  do  so.' " 

There  is  nothing  in  the  testimony  of  Dr.  G.  W.  Allen,  Jr.,  to  indicate 
that  he  was  employed  by  any  agent  of  the  railway  company.  From  his 
testimony,  it  would  seem  that  he  based  his  employment  upon  a  pre- 
scriptive right,  because  he  thought  his  father  was  employed.     For  he 
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testified:  "I  was  employed  in  this  case  from  the  fact  that  it  was  a 
surgical  case  and  I  knew  I  was  interested  in  it — ^my  father  and  I  were 
as  one.  If  the  railroad  company  employed  my  father  in  a  case  of  sur- 
gery, it  was  necessary  that  I  impose  on  them  by  putting  myself  into  the 
case;  my  father  and  I  were  surgeons  together.  I  would  not  let  anybody 
cut  me  out  of  a  case,  and  would  not  let  a  mail  do  without  my  employ- 
ment if  he  wanted  to,  unless  there  was  some  enmity  or  something  of  that 
nature.  The  understanding  is  that  if  they  employ  either  my  father 
or  myself  they  employ  both  of  us.  I  considered  I  was  employed,  having 
had  a  conversation  with  Dr.  Johnson  and  naturally  on  account  of  my 
father."  It  will  be  here  observed  that  while  it  may  be,  "necessity  knows 
no  law,"  it  is  certain  that  the  law  knows  no  necessity,  for  a  young 
doctor  regarded  as  being  employed  in  a  case  of  surgery  because  of  the 
employment  of  his  father.  The  plaintiffs  did  not  sue  as  partners,  but 
upon  an  express  contract  of  employment  of  each  by  the  railway  company. 

Dr.  R.  A.  Johnson,  appellant's  local  surgeon  at  Flatonia  testified: 
"I  told  Dr.  Allen"  (Senior)  "that  I  was  satisfied  that  the  railroad  would 
pay  a  reasonable  fee,  and  he  replied:  'All  right,  if  you  cm  stand  it, 
I  can  stand  it.'  I  furthfer  told  him  that  the  railway  company  would  not 
pay  an  exorbitant  fee ;  that  I  had  no  authority  from  the  railroad  com- 
pany to  make  any  contract  at  all,  and  that  he  might  have  to  do  his  work 
for  nothing,  but  that  I  was  satisfied  from  my  association  with  the  rail- 
road for  ten  or  fifteen  years  that  they  would  pay  a  reasonable  fee.  I 
^ave  Dr.  Allen  to  understand  that,  regarding  his  pay  for  his  work,  he 
would  have  to  take  his  chances  with  the  balance  of  us." 

M.  V.  Meyer,  appellant's  station  agent,  testified:  "I  remember  the 
occurrence  of  Gardner  getting  his  legs  mashed.  At  the  time  I  was 
station  agent  for  G.  H.  &  S.  A.  By.  Co.,  at  Flatonia.  .  .  .  The 
first  telegram  was  the  one  I  sent  to  the  superintendent  and  then  I  re- 
ceived a  telegram  from  him  which  reads:  "San  Ant.  3-22,  1904.  To 
M.  V.  M.,  Flatonia.  Please  see  company  doctors  and  ascertain  if  they 
advise  the  injured  soldier  be  brought  to  Gov't  hospital  at  San  Antonio 
on  No.  9  if  he  is  in  condition  to  move  soon.  No.  9  is  on  time.  Please 
see  that  this  man  has  every  attention.  H.  F.  H.'  I  notified  the  com- 
pany doctor  of  the  contents  of  that  telegram,  I  had  no  authority  to  state 
it  to  anybody  else.  The  message  reads:  'See  company  doctors.'  I 
replied  to  that  telegram  saying :  'Company  doctors  advise  will  perform 
operation  here  and  patient  will  not  be  able  to  go  to  San  Antonio  on 
No.  9.'" 

Dr.  E.  W.  Knox  testified :  "I  am  chief  surgeon  for  the  G.  H.  &  S.  A. 
By.  Co.  I  heard  of  the  accident  to  young  Gardner  on  the  night  of  its 
occurrence,  I  think  about  one  o'clock.  I  received  a  message  from  Fla- 
tonia from  Dr.  Johnson,  stating  that  a  young  soldier  had  jumped  out 
of  a  Pullman  car  window,  and  gotten  under  the  wheels  of  the  train  and 
both  legs  crushed,  and  asked  me  what  to  do.  I  instructed  Dr.  Johnson 
to  give  him  the  necessary  attention  until  he  could  be  moved  to  San 
Antonio.  The  next  day,  March  22,  I  made  arrangements  for  the  man 
at  the  government  hospital,  and  on  the  same  day  wrote  Dr.  Johnson 
that  we  had  made  the  arrangements,  and  that  as  soon  as  he  thought  it 
advisable  for  the  man  to  be  moved,  to  move  him.  I  received  a  reply 
from  Dr.  Johnson  saying  that  the  young  man  preferred  to  stay  in   • 
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Flatonia.  Dr.  Johnson  had  no  autliority  whatever  to  employ  other  phy- 
sicians for  the  G.  H.  &  S.  A.  Ry.  Co.  "  If  Dr.  Johnson  thought  it  was 
necessary  to  have  the  operation  performed^  it  was  within  his  province 
to  perform  it.  That  was  what  he  was  employed  for.  Dr.  Johnson  had 
no  authority  to  employ  another  doctor,  if  for  any  reason  he  wanted 
assistance;  he  had  no  authority,  and  it  was  not  within  the  scope  of  bis 
authority  to  employ  another  doctor,  in  order  to  save  the  man,  even  if 
he  needed  such  other  doctor^s  assistance.  Dr.  Johnson  did  not  advise 
me  within  a  short  time  thereafter  that  he  had  employed  Dr.  Allen.  I 
never  knew  that  Dr.  Allen  was  employed  in  this  case  until  his  bill  was 
received." 

If  it  should  be  conceded  that  either  Dr.  Johnson  or  M.  V.  Meyer  or 
both,  assuming  to  act  for  appellant,  made  the  alleged  contract  with 
appellees,  this  testimony  shows  conclusively  that  neither  of  them  had 
authority,  express  or  implied,  to  make  such  a  contract  in  behalf  of  the 
appellant,  and  that  Dr.  G.  W.  Allen,  Sr.,  knew,  or  was  put  upon  notice 
of  the  fact  that  Dr.  Johnson  had  no  authority  to  make  such  contract 
for  the  railway  company. 

It  is  settled  law  that  whoever  deals  with  an  agent  is  put  upon  his 
guard  by  the  very  fact,  and  does  so  at  his  risk.  It  is  his  right  and  duty 
to  inquire  into  and  ascertain  the  nature  and  extent  of  the  powers  of 
the  agent,  to  determine  whether  the  act  or  contract  about  to  be  consum- 
mated comes  within  the  province  of  the  agency  and  will  or  will  not  bind 
the  principal. 

The  appellees,  or  at  least  Dr.  Allen,  Sr.,  the  only  one  with  whom  there 
was  the  slightest  evidence  of  anything  tending  towards  a  contract, 
"understood  from  the  conversation,  that  Dr.  Johnson  had  doubts  about 
his  authority  at  the  time."  This  understanding  must  have  arisen  from 
Dr.  Johnson's  telling  him  that  "he  had  no  authority  from  the  railway 
company  to  make  any  contract  at  all  and  that  he  might  have  to  do  the 
work  for  nothing,"  as  testified  by  Johnson,  which  testimony  is  neither 
disputed  nor  denied. 

It  is  not  claimed,  nor  is  there  a  shadow  of  a  pretext  for 
such  a  claim,  that  it  was  within  the  scope  of  Dr.  Johnson's  authority 
to  employ  a  surgeon  or  surgeons  to  operate  and  take  care  of  the  wounded 
man.  That  was  Johnson's  duty  as  a  surgeon.  And  it  can  no  more  be 
said  that  it  is  within  the  scope  of  the  apparent  authority  of  a  local 
surgeon  of  a  railway  to  employ  another  surgeon  to  do  his  duty  than  it 
can  be  be  said  that  it  is  in  the  apparent  scope  of  a  station  agent's 
authority  to  employ  another  man  as  a  station  agent  to  perform  the  duties 
intrusted  him. 

Therefore  the  requested  charge,  should,  under  the  undisputed  evi- 
dence, have  been  given  peremptorily  instructing  the  jury  to  return  a 
verdict  for  the  defendant. 

As  the  case  was  fully  developed,  and  no  theory  can  be  deduced  from 
the  evidence  upon  which  plaintiffs  would  be  entitled  to  recover,  it  becomes 
our  duty  to  reverse  the  judgment  and  render  judgment  for  the  appellant. 

This  renders  it  unnecessary  for  us  to  consider  any  other  assignment 
of  error.    Reversed  and  rendered  for  appellant. 

Reversed  and  rendered. 

Writ  of  error  refused. 
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M.  T.  Hickman,  Jr.,  v.  Galveston  Dry  Goods  Company. 

Decided  April  12,  1906. 

Bankrupt — Composltloii — ^Preference. 

One  who  has  been  adjudged  a  bankrupt  may  pay  one  of  his  creditors  more 
than  the  others,  provided  the  transaction  is  fair  and  open,  and  known  to  and 
acquiesced  in  by  all  concerned. 

Appeal  from  the  District  Court  of  Galveston  County.  Tried  below 
before  Hon.  Frank  M.  Spencer. 

Hutcheson,  Campbell  &  Hutcheson,  for  appellant. — Cited,  Willis  v. 
Morris,  63  Texas,  458;  Dansby  v.  Freiberg,  13  S.  W.  Kep.,  331;  In  re 
Chaplin,  115  Fed.  Sep.,  163 ;  Blandenburg  on  Bankruptcy,  10th  ed.,  pp. 
211,  212;  In  re  John  M.  Frier,  10  Am.  Bank.  Sep.,  199. 

James  B,  and  Charles  J,  Stubbs,  for  appellee. — ^The  agreement  between 
the  plaintiff  on  the  one  hand,  and  the  bankrupt  and  his  other  creditors 
on  the  other  hand,  was  lawful,  and  the  consideration  for  the  notes  sued 
on  was  a  valid  and  valuable  one.  In  re  Shaw,  9  Fed.  Bep.,  495;  Bis- 
sell  V.  Jones,  19  L.  T.  (N.  S.),  262;  Ex  parte  Nicholson,  22  L.  T.  (X. 
S.),  286;  Willis  v.  Morris,  63  Texas,  458;  Dansby  v.  Freiberg,  13  S. 
W.  Rep.,  331;  Jackman  v.  Mitchell,  13  Ves.,  581;  Kellog  v.  Eichards, 
14, Wend.,  116;  Smith  v.  Stone,  4  G.  &  J.,  310;  Cont  Nat.  Bank 
V.  McGeoch,  92  Wis.,  286,  66  N.  W.  Bep.,  606;  Bowen  v.  Met}%  54 
Iowa,  394,  6  N.  W.  Bep.,  551 ;  8  Cyc,  479,  note  60,  citing  Frost  v.  Gage, 
3  Allen,  560,  8  Cyc,  482;  6  Am.  &  Eng.  Ency.  of  Law,  395;  Davidson 
V.  McGregor,  8  Mees.  &  W.,  755. 

A  debt  which  has  been  discharged  in  bankruptcy  is  not  a  debt  paid. 
The  moral  obligation  remains,  and  it  is  sufficient  consideration  for  a 
new  promise  to  pay  given  after  the  composition  or  discharge.  Collier 
on  Bankruptcy,  619 ;  Mutual  B.  &  F.,  etc.  v.  Beatty,  93  P'ed.,  748. 

GILL,  Chief  Justice. — ^The  Galveston  Dry  Goods  Company,  a  cor- 
poration, brought  this  suit  to  recover  upon  two  promissory  notes  each 
for  the  sum  of  $915.50,  executed,  delivered  and  payable  to  it  by  Leo 
and  J.  Bergman  and  M.  T.  Hickman,  Jr. 

The  defendant  Hickman,  among  other  things,  pleaded  in  defense  that 
the  consideration  of  the  two  notes  was  illegal  because  it  was  a  part 
of  the  entire  amount  due  to  the  plaintiff  by  Leo  Bergman,  who  was  a 
defendant  in  bankruptcy  and  who,  after  he  had  been  so  adjudged,  en- 
tered into  a  composition  with  his  creditors  to  settle  at  40  percent  of  his 
indebtedness  to  them.  That,  as  a  result  of  a  secret  agreement  with 
plaintiff,  I^eo  Bergman  executed  to  plaintiff  secured  notes  for  the  full 
sum  of  plaintiff's  claim  against  the  bankrupt  to  induce  plaintiff  to  as- 
sent to  the  composition.  That  the  previous  notes  in  the  series  thus 
executed  had  been  paid  in  full,  and  plaintiff  had  thereby  already  gotten 
more  than  40  percent  of  its  debt  according  to  the  terms  of  the  composi- 
tion. Hickman  and  J.  Bergman  were  averred  to  be  sureties  on  the 
notes. 
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These  allegations  were  denied  by  plaintiff. 

A  trial  to  the  court  without  a  jury  resulted  in  a  judgment  for  the 
plaintiff  according  to  the  terms  of  the  notes  sued  on,  and  defendant 
Hickman  has  appealed. 

We  condense  the  following  from  the  findings  of  fact  of  the  tri^l  judge 
which  we  adopt  as  having  suflBcient  support  in  the  evidence : 

Leo  Bergman,  a  merchant  at  Trinity,  Texas,  was  adjudged  an  invol- 
nntary  bankrupt  on  January  19,  1903,  and  the  trustee  appointed  took 
possession  of  his  assets  which  consisted  chiefly  of  a  stock  of  goods, 
worth  about  $4,000  if  the  business  should  be  continued,  but  if  disposed 
of  in  bankruptcy  would  probably  have  brought  $2,000  or  $?,500.  There 
were  also  some  accounts,  the  value  of  which  does  not  definitely  appear. 

The  bankrupt  undertook  to  effect  a  composition  with  his  creditors 
at  40  cents  on  the  dollar,  which  required  between  $4,000  and  $4,500. 
One  of  his  creditors  offered  to  advance  $2,650  of  the  necessary  amount, 
and  plaintiff  was  applied  to  to  make  up  the  balance,  which  it  refused  to 
do  unless  arrangements  could  be  made  which  would  be  satisfactory  to 
the  other  creditors  and  all  concerned.  Thereafter,  on  January  31,  a 
creditors'  meeting  was  held,  at  which,  after  discussion,  it  was  agreed  that 
the  other  creditors,  a  majority  of  whom  were  represented  at  the  meeting, 
should  receive  in  cash  the  $2,660  which  had  been  raised  by  or  for  Berg- 
man. That  plaintiff  should  receive  no  part  thereof,  but  that  the  assets 
should  be  turned  over  to  plaintiff  by  and  with  the  consent  of  the  cred- 
itors in  order  that  plaintiff  might  use  them  in  realizing  its  debt  (and 
costs  which  it  agreed  to  advance)  or  so  much  thereof  as  it  might  be 
able  to  realize.  In  pursuance  of  this  agreement  the  composition  was 
made,  the  money  turned  over  to  the  other  creditors,  and  plaintiff  became 
the  owner  of  the  assets  which  were  turned  over  to  it  by  the  trustee  in 
bankruptcy  under  the  instruction  of  the  referee,  to  whom  the  terms  of 
the  composition  were  fully  disclosed,  and  with  the  consent  of  the  debtor. 
The  delivery  of  the  assets  was  made  upon  the  date  of  the  composition. 
The  agreement  was  openly  made,  was  voluntary  as  to  all  concerned, 
was  fully  concurred  in  by  tibe  debtor  and  the  other  creditors,  was  without 
fraud  or  constraint,  and  it  was  fully  understood  that  plaintiff  would 
in  this  way  probably  ultimately  recover  a  greater  proportion  of  its  debt 
than  the  other  creditors  did.  Plaintiff's  debt  with  interest  to  Januarv  31, 
1903,  was  $3,203.94  and  40  percent  thereof  was  $1,281.57  and  plaintiff 
advanced  cash  for  costs  in  the  matter  of  the  bankruptcy  in  the  sum  of 
$133.15,  which  was  a  part  of  the  agreement.  The  agVeement  vesting 
the  assets  in  plaintiff  enabled  the  other  creditors  to  get  their  40  percent 
in  cash,  and  was  to  enable  plaintiff  to  collect  its  entire  debt  if,  by  the 
handling  of  the  assets,  it  was  able  to  do  so.  If  the  estate  had  been 
administered  in  bankruptcy  the  creditors  would  probably  have  finally 
received  much  less  than  40  percent.  There  was  no  agreement  of  any 
kind  between  the  bankrupt  and  the  plaintiff  prior  to  that  made  at  the 
creditors'  meeting  either  as  to  the  terms  or  conditions  upon  which  plain- 
tiff would  assent  to  the  settlement,  or  regarding  the  disposition  of  the 
assets. 

On  February  2,  1904,  plaintiff  sold  and  delivered  the  stock  of  goods 
and  accounts  to  defendant  and  to  Leo  and  J.  Bergman,  taking  therefor 
six  notes  aggregating  the  face  of  plaintiff's  debt  and  interest  and  the 
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costs  paid  by  it.    The  first  four  have  been  paid.    The  last  two  are  unpaid 
and  are  the  notes  sued  on. 

The  record  also  supports  the  conclusion  that  the  plaintiff,  in  taking 
the  assets  in  the  composition,  not  only  assumed  the  costs  of  the  bank- 
ruptcy proceeding,  but  such  other  debts  as  might  be  proved  against  the 
bankrupt  within  the  twelve  months  succeeding  the  date  of  the  bankrupt- 
cy- 

As  to  whether  the  agreement  to  re-sell  the  property  to  the  bankrupt 
after  the  composition  had  been  effected  and  for  a  sum  equal  to  his  full 
debt  and  costs  was  a  secret  agreement  between  the  debtor  and  plaintiff, 
and  made  prior  to  the  composition,  and  as  an  inducement  to  it,  the  evi- 
dence is  in  sharp  conflict.  The  court's  conclusions  are  directly  sup- 
ported, however,  by  the  testimony  of  two  witnesses,  and  we  do  not  fed 
authorized  to  disturb  it. 

In  view  of  this  conclusion  as  to  the  facts  we  find  it  unnecessary  to 
enter  into  a  detailed  discussion  of  the  evidence  or  of  the  assignments 
assailing  its  sufiiciency.  The  court  has  in  effect  found  that  with  the 
full  knowledge  and  consent  of  all  concerned  the  plaintiff  accepted  the 
goods  in  satisfaction  of  the  composition.  This  disposes  of  all  assignments 
under  which  the  judgment  of  the  trial  court  is  assailed  as  unsupported 
by  the  evidence. 

Under  the  remaining  assignments  the  judgment  is  assailed  on  the 
grounds  that  the  consideration  of  the  note  was  a  secret  agreement  to 
prefer  the  plaintiff  to  the  full  extent  of  his  debt,  which  consideration 
was  founded  in  fraud  upon  the  creditors,  and  duress  upon  the  debtor. 

We  have  already  found  that  the  transaction  was  fair  and  open,  and 
the  law  seems  to  be  settled  that  in  such  case  the  debtor  may  pay  to  one 
creditor  more  than  another.  The  court  in  the  cases  cited  of  Willis  v. 
Morris,  63  Texas,  458,  Dansby  v.  Freiberg,  76  Texas,  465,  and  Chaplin's 
case,  115  Fed.  Rep.,  163,  hold  the  vice  to  be  the  element  of  secrecy.  It 
is  true  in  Chaplin's  case,  supra,  the  duress  of  the  debtor  is  mentioned 
as  a  ground  for  denying  the  enforcement  of  the  obligation,  but  the  main 
ground  was  the  secrecy  wherein  consisted  the  fraud  upon  the  other  cred- 
itors. 

Shaw's  case,  9  Fed.  Hep.,  495,  decides  the  exact  point,  and  seems  to 
be  a  well  considered  opinion.  It  was  rendered  under  a  former  bankrupt 
law^  but  we  are  aware  of  no  provision  in  the  present  bankrupt  law  which 
would  vary  the  rule.  (Bower  &  Co.  v.  Mety  &  Cole,  6  N.  W.  Rep.,  551 ; 
6  Am.  &  Eng.  Ency.  of  Law,  395. 

For  the  reasons  given  the  judgment  is  aflSrmed. 

Afiirmed. 


First  National  Bank  op  ^Ioroan  v.  J.  S.  Brown. 

Decided  April  13,  1906. 

1. — Oamishineiit — Corporation — ^Aiftdavit. 

It  is  not  required  by  our  statutes  that  an  affidavit  for  garnishment  against 
an  incorporated  company  must  state  that  the  company  la  ''duly''  incorporated 
when  the  purpose  of  the  writ  is  to  attach  shares  held  by  the  jud|^ent  debtor 
in  a  corporation.     Articles  219  and  1190,  Revised  Statutes,  construed. 
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-IKMdcet  EntriM — ^Xuuanoe  of  IxeoutioiiB. 
An  affidavit  for  gamishineiit  stated  that  the  judgment  upon  which  the 
writ  was  applied  for  had  been  duly  perpetuated  by  the  issuance  of  executions, 
and  gave  the  dates  when  executions  were  issued.  From  these  dates  it  ap- 
peared that  more  than  ten  years  had  elapsed  between  executions.  Said  affidavit 
referred  to  the  entries  on  the  docket  of  the  court  in  which  the  judgment  was 
entered  and  made  the  same  a  part  of  said  affidavit.  Held,  proper  to  consider 
the  entries  on  said  docket  as  a  part  of  the  affidavit  for  the  purpose  of  deter- 
mining whether  the  affidavit  in  fact  shows  upon  its  face  that  the  judgment 
was  dormant. 

Appeal  from  the  County  Court  of  Galveston  County.  Tried  below  be- 
fore Hon.  Lewis  Fisher. 

Wheeler  &  Clough,  and  McOowan  £  Wade,  for  appellant. — Where  it 
is  apparent  from  the  pleadings  of  the  plaintiff  that  the  defendant  is 
not  a  natural  person^  the  legal  status  showing  the  defendant  to  be  such 
a  person  as  can  be  sued  must  be  alleged. 

An  affidavit  for  a  writ  of  garnishment  against  a  national  bank,  which 
does  not  allege  that  such  garnishee  is  a  corporation  duly  incorporated,  is 
fatally  defective.  Sayles  Civil  Stat,  219,  1186;  Underwood  v.  First 
National  Bank,  62  S.  W.  Hep.,  943;  Way  v.  Bank  of  Sumner,  30  S.  W. 
Rep.,  497;  Insurance  Co.  of  North  America  v.  Freidman,  74  Texas, 
56;  Texas  Mut.  Ins.  Co.  v.  Davidge,  61  Texas,  244;  Greenwood  v. 
Pierce,  68  Texas,  133. 

An  affidavit  for  garnishment,  alleging  ^^that  affiant  has  reason  to  be- 
lieve and  does  believe  that  the  garnishee  is  an  incorporated  company," 
does  not  dispense  with  the  necessity  of  alleging  that  it  is  a  corporation 
duly  incorporated;  nor  does  it  raise  presumption  that  it  is  a  corporation. 
Greenwood  v.  Pierce,  68  Texas,  133;  Underwood  v.  First  Nat.  Bank, 
62  S.  W.  Rep.,  943;  Texas  Mut.  Ins.  Co.  v.  Davidge,  51  Texas,  249; 
Briggs  V.  McCuUough,  36  Cal.,  642. 

In  a  proceeding  in  the  Justice  Court  for  garnishment  after  judgment, 
the  affidavit  is  the  pleadings  of  the  plaintiff;  and  if  it  affirmatively 
appears  therefrom  that  the  judgment  is  dormant,  a  writ  issued  thereon 
should  be  quashed  on  motion.  Art.  2326  A  Sayles  Civ.  Stat. ;  Friedman 
V.  Early  Gro.  Co.,  54  S.  W.  Rep.,  278. 

Where  an  affidavit  for  garnishment  refers  to  a  judgment  by  title, 
parties  and  number,  for  recitals,  and  states  that  "all  the  foregoing  facts 
are  shown  of  record  in  the  civil  docket  of  said  court  and  the  papers  on 
file  in  the  office  of  the  justice  of  the  peace,  to  which  reference  is  made 
and  the  same  made  a  part  of  said  application,^'  the  docket  and  papers 
can  not  be  referred  to  in  aid  of  defective  allegations  in  the  affidavit, 
the  contents  and  recitals  of  the  docket  and  papers  not  being  set  out  in 
the  affidavit,  over  the  signature  of  the  affiant.  Art.  6  Sayles  Civ.  Stat. ; 
Art.  217-219  Sayles  Civ.  Stat.;  Scurlock  v.  Gulf,  C.  &  S.  F.  Ry.,  77 
Texas,  481. 

Cureton  &  Cureton,  for  appellee. — That  the  affidavit  for  garnishment 
was  sufficient,  cited:  Sayles  Civ.  Stats.,  art.  219;  Bury  v.  Mitchell 
Co.,  74  S.  W.  Rep.,  341; 'Houston  Water  Works  Co.  v.  Kennedy,  8  S. 
W.  Rep.,  36. 
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The  garnishment  proceedings  are  ancillary  to  the  main  suit  in  which 
judgment  had  been  rendered,  and  the  court  was  required  to  take  judicial 
knowledge  of  the  existence  and  terms  of  the  original  judgment.  JeflE- 
ries  V.  Smith,  73  S.  W.  Rep.,  48;  Kelly  v.  Gibbs,  84  Texas,  143;  Simon 
V.  Greer,  34  S.  W.  Rep.,  343. 

Affidavit  for  garnishment  in  describing  judgment  need  not  state  that 
Supreme  Coitrt*s  mandate  has  been  filed  in  District  Court.  Hutcheson 
V.  Clipper,  2  Posey  U.  C,  551. 

Clerical  error  in  affidavit  which  is  corrected  by  context  is  immaterial. 
Broyles  v.  Jerrells,  14  Texas  Civ.  App.,  374;  Corrigan  v.  Nichols,  6 
Texas  Civ.  App.,  26. 

PLEASANTS,  Associate  Justice. — This  is  an  appeal  from  a  judg- 
ment in  a  garnishment  proceeding  instituted  by  appellee  against  the 
appellant. 

The  judgment  of  the  court  below  is  sought  to  be  reversed  on  the 
ground  that  the  affidavit  for  garnishment  is  insufficient  in  that  it  fails 
to  show  that  the  appellant  is  a  corporation  duly  organized  and  incor- 
porated under  the  law,  and  because  said  affidavit  shows  upon  its  face 
that  the  judgment  upon  which  the  writ  of  garnishment  was  applied 
for  was  dormant  at  the  time  the  application  was  made. 

The  affidavit  is  as  follows : 

"That  affiant  is  J.  S.  Brown,  one  of  the  members  of  the  firm  of 
J.  S.  Brown  &  Co.,  a  partnership,  now  dissolved,  composed  of  J.  S. 
Brown  and  J.  M.  Brown,  both  of  Galveston,  Galveston  County,  Texas; 
that  said  firm  of  J.  S.  Brown  &  Co.  recovered  judgment  against  Ross 
Bros.,  a  firm  composed  of  J.  B.  Ross  and  Dennis  Ross,  in  the  Justice 
Court  of  Precinct  Number  Two  of  Galveston  County,  Texas,  on  the  3d 
day  of  October,  A.  D.  1887,  for  the  sum  of  $104  principal,  and  $25.60 
costs  of  suit,  together  with  legal  interest  thereon  from  October  3,  1887, 
to  this  date,  said  cause  being  numbered  on  the  docket  of  said  court 
No.  4,924,  and  styled  J.  S.  Brown  &  Co.,  plaintiff,  v.  Ross  Bros.,  defend- 
ants ;  that  said  judgment  is  owned  and  held  by  affiant  J.  S.  Brown  and 
has  been  duly  perpetuated  by  the  issuance  of  executions  from  time  to 
time  on  the  following  dates,  to  wit :  October  4,  1887 ;  February  8,  1887, 
to  Johnson  County,  Texas;  May  1,  1888,  to  Johnson  County,  Texas; 
October  30,  1889,  to  Johnson  County,  Texas ;  October  24,  1889,  to  Gal- 
veston County,  Texas;  August  11,  1902,  to  Johnson  County,  Texas; 
and  September  29,  1902,  to  Bosque  County,  Texas,  respectively;  that 
said  judgment  is  a  subsisting,  unpaid  and  unsatisfied  judgment  against 
the  said  J.  B.  Ross  as  a  member  of  the  firm  of  Ross  Bros.;  that  the 
said  J.  B.  Ross  was  served  personally  with  citation  on  September  13, 
1887;  that  all  the  foregoing  facts  are  shown  of  record  in  the  Civil 
Docket  of  said  court  and  the  papers  on  file  in  the  office  of  the  justice 
of  the  peace  of  precinct  No.  1  of  Galveston  County,  Texas,  in  the  city 
of  Galveston,  to  which  reference  is  here  made,  and  the  same  is  made 
a  part  of  this  application;  that  said  judgment,  costs  of  suit,  and  legal 
interest  of  6  percent  per  annum  from  October  3,  1887,  are  wholly  un- 
paid and  unsatisfied  in  whole  or  in  ^art,  and  that  neither  J.  B.  Ross, 
or  Dennis  Ross,  nor  the  firm  of  Ross  Bros,  have,  within  the  knowledge 
of  affiant,  property  in  the  possession  of  either  of  them  or  in  possession 
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of  said  firm  of  Ross  Bros,  within  this  State,  subject  to  execution,  suflS- 
cient  to  satisfy  such  judgment. 

^^And  that  afSant  has  reason  to  believe  and  does  believe,  that  the 
garnishee,  The  First  National  Bank  of  Morgan,  located  in  the  town  of 
Morgan,  Bosque  County,  Texas,  is  an  incorporated  Company,  and  that 
the  defendant  J.  B.  Boss  is  the  owner  of  shares  of  stock  in  said  company 
and  has  an  interest  therein.  J.  S.  Brown. 

"Sworn  to  and  subscribed  before  me  this  22d  day  of  June,  A.  D.  1904. 

"R.  H.  Berry,  Justice  of  the  Peace,  Precinct  No.  1,  Galveston  County, 
Texas.'' 

We  think  neither  of  the  objections  to  the  affidavit  should  be  sustained. 
The  cases  cited  by  appellant  in  support  of  the  proposition  that  the  affi- 
davit is  insufficient  because  it  fails  to  state  that  appellant  company  was 
"duly  incorporated,"  are  Underwood  v.  Bank,  62  S.  W.  Rep.,  943; 
Way  V.  Bank  of  Sumner,  30  S.  W.  Rep.,  497;  Insurance  Co.  of  North 
America  v.  Friedman,  74  Texas,  56;  Texas  Mut.  Ins.  Co.  v.  Davidge, 
51  Texas,  244,  and  Greenwood  v.  Pierce,  58  Texas,  133.  The  cases 
cited,  except  the  case  of  Way  v.  Bank,  supra,  hold  that  a  petition  in  a 
suit  or  an  affidavit  in  garnishment  against  a  national  bank,  a  railway 
company,  or  other  corporation,  which  fails  to  allege  that  the  defendant 
company  is  incorporated  is  subject  to  exception  for  lack  of  such  allega- 
tion. It  is,  we  think,  clear  that  these  cases  do  not  sustain  appellant's 
contention. 

The  case  of  Way  v.  Bank,  holds  that  a  special  exception  to  a  petition 
in  a  suit  against  a  national  bank  on  the  ground  that  the  petition  failed 
to  allege  that  the  bank  was  "duly''  incorporated  should  have  been  sus- 
tained. This  conclusion,  however,  was  based  upon  the  construction 
given  by  the  court  to  article  1190  of  the  Revised  Statutes  and.  if  it  is 
conceded  to  be  sound,  is  not  authority  for  the  proposition  that  an  affi- 
davit for  garnishment  against  an  incorporated  company  must  state  that 
the  company  is  "duly"  incorporated. 

The  affidavit  in  this  case  is  in  strict  compliance  with  article  219  of 
the  Revised  Statutes  prescribing  the  requisites  of  an  affidavit  for  garnish- 
ment when  the  purpose  of  the  writ,  as  in  this  case,  is  to  attach  shares 
held  by  the  judgment  debtor  in  a  corporation.  This  statute  only  re- 
quires the  applicant  to  state  in  his  affidavit  that  the  "garnishee  is  an 
incorporated  company,"  whereas  article  1190  which  controlled  in  the 
decision  of  the  Way  case,  supra,  requires  that  a  petition  in  a  suit  against 
a  corporation  shall  allege  that  the  defendant  is  "duly"  incorporated. 
There  may  be  no  sound  reason  for  a  difference  in  the  requisites  of  a 
petition  and  an  application  for  a  writ  of  garnishment  against  a  cor- 
poration, but  the  Legislature  has  seen  fit  in  the  exercise  of  its  unques- 
tionable authority  to  make  a  distinction,  and  the  appellee  was  only  re- 
quired to  comply  with  the  statute. 

The  second  objection  to  the  affidavit  presents  a  more  difficult  ques- 
tion. While  the  application  states  positively  that  the  judgment  upon 
which  the  writ  is  .applied  for  has  been  duly  perpetuated  by  the  issuance 
of  writs  of  execution,  from  the  dates  given  in  the  affidavit  it  appears 
that  more  than  ten  years  elapsed  between  the  issuance  of  the  fifth  and 
sixth  execution  on  said  judgment.  But  the  affidavit  further  states: 
"that  all  of  the  foregoing  facts  are  shown  of  record  in  the  Civil  Docket 
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of  said  court  and  the  papers  on  file  in  the  ofiSce  of  the  justice  of  the 
peace  of  precinct  No.  1  of  Galveston  County,  Texas,  in  the  city  of 
Galveston,  to  which  reference  is  here  made  and  the  same  are  made  a 
part  of  this  application/*  The  docket  of  the  court  referred  to  in  the 
affidavit  shows  that  the  fifth  execution  was  issued  on  October  24,  1899, 
instead  of  1889,  as  stated  in  the  application,  and  there  was  no  lapse  of 
ten  years  between  the  issuance  of  executions  on  said  judgment. 

It  seems  to  be  well  settled  that  a  valid  writ  of  garnishment  can  not 
be  issued  upon  a  dormant  judgment.  (Preidman  v.  Early  Gro.  Co., 
54  S.  W.  Bep.,  278.)  And  it  is  also  the  law  that  the  papers  in  the  original 
suit  can  not  be  looked  to  to  supply  necessary  statements  in  an  affidavit 
for  writ  of  garnishment.  (Scurlock  v.  Gulf,  C.  &  S.  F.  Ey.  Co.,  77 
Texas,  481.) 

The  application  and  affidavit  in  this  case  contains  all  of  the  statutory 
requirements.  The  judgment  upon  which  the  writ  is  applied  for  is 
fully  described  and  identified  and  is  alleged  to  be  subsisting  and  en- 
forceable. It  was  unnecessary  for  the  application  to  go  ft^her  and 
state  the  dates  upon  which  the  writs  of.  execution  were  issued,  but 
having  done  so  its  sufficiency  depends  upon  whether  we  can  consider  the 
entries  upon  the  docket  of  the  court  referred  to  in  said  affidavit  as  a 
part  thereof,  and  if  so  considered  whether  we  may  regard  the  statement 
that  the  fifth  execution  was  issued  on  the  24th  of  October,  1889,  as  an 
immaterial  clerical  error. 

We  think  both  of  the  questions  above  suggested  should  be  answered 
in  the  affirmative.  Article  1679  of  the  Bevised  Statutes  requires  every 
justice  of  the  peace  to  keep  a  civil  docket  in  which  his  judgments  are 
to  be  entered.  This  article  specifically  enumerates  the  entries  which  it  is 
the  duty  of  the  justice  to  make  upon  said  docket,  in  addition  to  the  judg- 
ment, and  among  them  is  the  time  of  the  issuance  and  return  of  execu- 
tions. A  court  will  take  judicial  knowledge  of  the  existence  and  terms 
of  its  own  judgments  and  entries  in  its  minutes,  and  we  think  this  rule 
should  apply  to  all  the  entries  made  by  a  justice  of  the  peace  upon  his 
civil  docket  in  compliance  with  the  statute  above  cited.  (Kelly  v. 
Gibbs,  84  Texas,  143;  Jefferies  v.  Smith,  73  S.  W.  Bep.,  48;  Sunon  v. 
Greer,  34  S.  W.  Bep.,  343.) 

It  follows  from  this  rule  that  it  was  unnecessary  for  the  affidavit  in 
this  case  to  show  the  dates  upon  which  writs  of  execution  were  issued 
upon  the  judgment,  since  the  court  to  which  the  writ  was  returnable 
would  take  judicial  knowledge  of  the  entries  upon  the  docket  showing 
such  dates. 

The  statement  in  the  affidavit  of  the  date  upon  which  the  fifth  execu- 
tion was  issued  being  contradicted  by  the  statement  that  the  judgment 
had  been  duly  perpetuated  by  the  issuance  of  execution  from  time  to 
time,  and  the  justice  docket  having  been  referred  to  for  a  verification 
of  both  statements,  we  think  it  proper  to  consider  the  entries  upon  said 
docket  as  a  part  of  the  affidavit  for  the  purpose  of  determining  whether 
the  affidavit  in  fact  shows  upon  its  face  that  the  judgment  was  dormant. 
As  before  stated,  it  appears  from  this  docket  that  the  fifth  execution 
was  in  fact  issued  on  October  24,  1899,  and  the  statement  in  the  affi- 
davit that  the  judgment  had  been  duly  perpetuated  is  true.  It  follows 
that  the  statement  of  the  date  in  said  affidavit  as  October  24,  1889,  is 
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manifestly  a  clerical  error  which  is  corrected  by  other  parts  of  the 
afSdavit  and  the  record  therein  referred  to^  and  was  therefore  im- 
material. (Broyles  v.  Jerrell,  14  Texas  Civ.  App.,  374;  Corrigan  v. 
Nichols,  6  Texas  Civ.  App.,  26.) 

We  do  not  think  this  holding  conflicts  with  the  rule  that  the  papers 
in  the  original  suit  can  not  be  looked  to  for  the  purpose  of  supplying 
necessary  allegations  in  the  affidavit  for  writ  of  garnishment,  an- 
nounced in  Scurlock  v.  Bailway  Company,  supra. 

We  are  of  opinion  that  the  judgment  of  the  court  below  should  be 
aflSrmed,  and  it  has  been  so  order^. 

Affirmed. 


New  Orleans  Fubnituke  Manufaotubino  Company  v.  Hill 
PuRNiTUKE  Company. 

Decided  April   14,  1900. 

L-^Tender— YehUet — Judgment 

Plaintiff  sued  defendant  on  open  account  for  $263.43.  Defendant  plead 
that  all  of  the  account  had  been  paid  except  $91. 78,  which  had  been  tendered 
before  suit  filed.  The  court  charg^  the  jury  that  if  they  found  that  defendant 
was  not  indebted  to  plaintiff  for  more  than  $91.78,  and  that  this  amount  had 
been  tendered  before  suit  was  filed,  to  return  a  verdict  for  defendant.  There 
was  a  general  verdict  for  defendant.  The  court  rendered  judgment  for  plain- 
tiff for  $91.78.    Held,  an  irregularity  of  which  plaintiff  could  not  complain. 

ft. — ^Assignment  of  Error— BUI  of  Exoeptlon. 

An  assignment  of  error  based  upon  the  admission  of  evidence  will  not 
be  considered  when  not  supported  by  the  bill  of  exception. 

Appeal  from  the  County  Court  of  Harris  County.  Tried  below  before 
Hon.  Blake  Dupree. 

Hunt  &  Myer,  for  appellant. — ^There  was  no  basis  in  the  verdict  for 
the  judgment  as  rendered. 

The  charge  of  the  court  (quoted  in  the  opinion)  was  misleading. 

The  court  erred  in  admitting  the  testimony  of  the  defendant  Hill 
concerning  the  statements  of  one  Shepherd,  because  it  did  not  appear 
that  said  Shepherd  had  any  authority  to  bind  the  plaintiff*  Wharton 
on  Evidence,  1183,  1178;  Kohn  Bros.  v.  Washer  &  August,  64  Texas, 
132;  Evans-Snider-Buell  Co.  v.  Holder,  41  S.  W.  Rep.,  404. 

Brockman  &  Kdhn,  for  appellee. — The  court  did  not  err  in  rendering 
judgment  upon  the  verdict  of  the  jury  as  returned,  because  it  was 
admitted  during  the  trial  that  the  tender  of  $91.78  was  made.  Jones 
V.  Ford,  60  Texas,  127. 

Appellant's ,  bill  of  exception  to  the  admission  of  the  statements  by 
Shepherd  is  insufficient  to  show  error,  because  the  bill  does  not  state 
that  the  objections  urged  were  true.  It  merely  states  that  appellants 
"objected  for  the  reason  that  it  was  not  shown  that  Shepherd  had  any 
authority  to  make  the  agreement,  and  in  the  absence  of  proof  of  au- 
thority the  testimony  desired  to  be  elicited  was  not  admissible."    Ward 


590  Texas  Civil  Appeals  Reports,  Vol.  42.  [April, 

V.  Cameron,  97  Texas,  466;  Kelly  v.  State,  62  S.  W.  Sep.,  916;  Terrell 
V.  MeCown,  91  Texas,  231;  King  v.  Pfeiffer,  62  Texas,  307. 

GILL,  Chief  Justice. — ^The  appellant  sued  the  appellee  to  recover 
upon  an  open  account  for  $263.43.  The  appellee  answered  setting  up 
that  all  of  the  account  had  been  paid  except  $91.78,  pleading  that  that 
sum  had  been  tendered  prior  to  the  suit  and  renewing  the  tender  in 
open  court. 

The  only  issue  was  the  truth  of  the  pleas  of  payment,  and  a  trial 
by  jury  resulted  in  a  verdict  and  judgment  in  favor  of  defendant  upon 
that  issue. 

Appellant  complains  of  the  action  of  the  trial  court  in  rendering  a 
judgment  in  its  favor  for  $91.78  on  a  general  verdict  in  favor  of  de- 
fendant. 

In  view  of  the  tender  on  the  part  of  defendant  of  $91.78  the  court 
charged  the  jury : 

^^If  you  find  from  the  evidence  that  the  defendant  is  not  indebted  to 
the  plaintiff  for  more  than  $91.78,  and  you  further  believe  from  the 
evidence  that  this  sum  was  tendered  to  the  plaintiff  prior  to  the  institu- 
tion of  the  suit,  then  let  your  verdict  be  for  defendant.'* 

There  was  a  general  verdict  for  defendant,  and  the  court  rendered  a 
judgment  in  favor  of  plaintiff  for  $91.78. 

This  irregularity  constituted  no  error  of  which  appellant  can  com- 
plain. The  meaning  of  the  verdict  of  the  jury  in  the  light  of  the 
charge  is  perfectly  plain,  and  the  jury  having  fotmd  in  effect  that  the 
defendant  was  indebted  in  no  greater  sum  than  the  amount  tendered  and 
appellant  having  been  awarded  the  sum  it  is  in  no  position  to  complain. 

The  objections  urged  to  the  charge  are  without  merit. 

Appellant  objected  to  certain  testimony  of  the  defendant's  witness 
Hill,  on  the  ground  that  the  declarations  of  one  Shepherd,  which  the 
witness  detailed,  were  inadmissible  because  Shepherd  was  not  shown  to 
be  the  agent  of  appellant. 

The  bill  of  exceptions  nowhere  shows  that  Shepherd  was  not  shown 
to  be  the  agent  of  appellant,  and  a  reference  to  tiie  record  shows  that 
the  testimony  complained  of  was  brought  out  on  the  cross  examination 
of  plaintiff.  The  bill  discloses  no  error.  (Ward  v.  Cameron,  97  Texas, 
466;  Terrell  v.  McCown,  91  Texas,  231;  King  v.  Pfeiffer,  62  Texas, 
307.) 

The  judgment  is  affirmed. 

Affirmed. 


Charles  Bobebts  v.  Fellman  Dry  Goods  Company. 

Decided  April  14,  1000. 

Agreed  Boundary  Line. 

The  respective  owners  of  two  adjacent  vacant  lota  built  by  agreement  a 
party  wall  between  said  lots,  believing  at  the  time  that  said  wall  was  situated 
upon  the  true  division  line  between  said  lots,  and  that  half  of  said  wall  was 
upon  each  lot.  This  agreed  location  of  the  line  was  acc^uiesced  in  by  said 
owners  and  those  claiming  under  them  until  a  survey,  sixteen  years  there- 
after, showed  that  said  wall  was  not  on  the  true  line  between  said  lots,  but 
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was  almost  entirely  on  one  of  the  lots.  Held,  the  parol  agreement  fixing  the 
division  line  between  the  lots  was  not  within  the  statute  of  frauds,  and  having 
been  acted  upon  and  acquiesced  in  for  sixteen  years  must  be  held  binding 
between  the  parties.  The  fact  that  there  was  no  dispute  as  to  the  location  <S 
the  line  was  immaterial. 

Appeal  from  the  District  Court  of  Galveston  County.  Tried  below 
before  Hon.  Geo.  E.  Mann^  Special  Judge. 

Maco  &  Minor  Stewart,  for  appellant. — ^The  conveyance  of  an  interest 
in  wall,  reciting  same  to  stand  one-half  on  lot  10  and  one-half  on  lot 
9,  was  not  an  agreement  as  to  boundary  between  the  lots,  and  did  not 
affect  boundary.  Wright  v.  Lassiter,  71  Texas,  644;  Nash  v.  Kemp, 
49  How.  Pr.  (N.  Y.),  522;  Nash  v.  Kemp,  12  Hun  (N.  Y,),  592-7; 
Heartt  v.  Kruger  (N.  Y.),  9  Law  Rep.  Ann.,  135;  Hoffman  v.  Kuhn, 
67  Miss.,  746. 

Division  line  located  by  mistake  not  binding:  Menkens  v.  Blumen- 
thal,  27  Mo.,  198;  Knowlton  v.  Smith,  36  Mo.,  607;  Bailey  ▼.  Jones, 
14  Ga.,  387;  Kincaid  v.  Dormey,  61  Mo.,  552;  McAfferty  v.  Conover, 
7  Ohio  St.,  105;  Hubbell  v.  McCullouch,  47  Barb.,  287. 

The  court  erred  in  not  entering  judgment  for  Charles  Roberts,  de- 
fendant, on  his  cross  bill,  for  all  of  lot  9,  and  erred  in  enjoining  and 
restraining  Roberts  from  entering  upon  that  portion  of  lot  9  lying  to 
the  west  of  the  line  extending  north  and  south  from  the  north  boundary 
line  of  said  lot  9  to  the  south  boundary  line  of  said  lot  9,  and  through 
the  immediate  center  of  the  brick  wall  mentioned  in  conveyance  of 
party  wall  from  J.  H.  Burnett  of  date  February  4,  1889,  it  being  proven 
that  said  Charles  Roberts  was  at  time  of  trial  the  owner  in  fee  simple 
of  all  of  lot  9.  Bohny  v.  Petty,  81  Texas,  524;  Wiley  v.  Lindley,  56 
S.  W.  Rep.,  1002 ;  Schunior  v.  Russell,  83  Texas,  96. 

Mart  H.  Royston,  for  appellee. — The  instrument  executed  and  de- 
livered by  J.  H.  Burnett  to  J.  M.  Burroughs  was  the  evidence  of  an 
agreement  of  the  boundary  line  between  lots  9  and  10,  made  by  the 
respective  owners  of  said  lots,  and  an  acknowledgment  of  the  joint 
ownership  by  the  said  J.  M.  Burroughs  of  said  party  wall.  Browning 
V.  Atkinson,  46  Texas,  607;  Cooper  v.  Austin,  58  Texas,  501;  Harrel 
V.  Houston,  66  Texas,  278 ;  Floyd  v.  Rice,  28  Texas,  343. 

A  division  line  located  by  mistake  is  binding  upon  the  parties  thereto 
and  their  vendees.  Bohny  v.  Petty,  81  Texas,  524;  Harn  v.  Smith, 
79  Texas,  312;  Levy  v.  Maddox,  81  Texas,  .210;  Cooper  v.  Austin,  58 
Texas,  494;  Coleman  v.  Smith,  55  Texas,  259;  Browning  v.  Atkinson, 
46  Texas,  607;  George  v.  Thomas,  16  Texas,  89;  Bailey  v.  Baker,  4 
Texas  Civ.  App.,  395 ;  Eddie  v.  Tinnin,  7  Texas  Civ.  App.,  371 ;  Hoxey 
V.  Clay,  20  Texas,  682 ;  Edwards  v.  Smith,  71  Texas,  156. 

The  agreement  between  adjacent  property  owners  of  a  boundary  line 
does  not  require  the  signature  of  either  party,  but  may  be  by  parol. 
Ham  V.  Smith,  79  Texas,  312;  Coleman  v.  Smith,  55  Texas,  259; 
Browning  v.  Atkinson,  46  Texas,  608 ;  George  v.  Thomas,  16  Texas,  89 ; 
Bailey  v.  Baker,  4  Texas  Civ.  App.,  395 ;  Eddie  v.  Tinnin,  7  Texas  Civ. 
App.,  371;  Sullivan  v.  Michael,  87  S.  W.  Rep.,  1062. 
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PLEASANTS,  Associate  Justice. — This  suit  was  brought  by  ap- 
pellee to  enjoin  appellant  from  entering  upon,  or  in  any  way  interfering 
with  plaintiff's  possession  of  a  parcel  of  land  situated  in  the  city  of 
Galveston,  and  described  in  the  petition  as  lot  10  and  a  strip  of  20 
inches  in  width  and  120  feet  in  length  off  the  west  side  of  lot  9  in  block 
502  in  said  city. 

The  petition  alleges  that  plaintiff  is  the  owner  of  said  land  by  record 
title  from  the  sovereignty  of  the  soil,  and  by  limitation  of  ten  years, 
and  that  defendant  is  threatening  to  enter  upon  said  land  and  forcibly 
eject  plaintiff  and  remove  therefrom  improvements  placed  thereon  by 
plaintiff. 

The  defendant  answered  denying  that  plaintiff  was  the  owner  of  any 
portion  of  lot  9,  and  asserting  that  he  was  the  owner  thereof,  and  that 
the  brick  wall,  mentioned  in  plaintiff's  petition  as  a  party  wall  and 
which  it  was  intended  should  be  erected  one-half  upon  lot  9  and  one- 
half  upon  lot  10,  was  by  mistake  placed  wholly  upon  lot  9,  and  that 
defendant  had  no  knowledge  of  such  mistake  until  shortly  before  the 
filing  of  this  suit.  He  prayed  that  the  true  division  line  between  said 
lots  be  fixed  and  established,  that  the  equities  between  the  parties  be 
adjusted,  and  that  the  temporary  injunction  which  had  been  issued 
against  him  be  dissolved. 

The  trial  in  the  court  below  was  without  a  jury  and  resulted  in  a 
judgment  fixing  the  division  line  between  plaintiff  and  defendant  by 
extending  a  straight  line  run  through  the  center  of  said  party  wall 
north  to  the  north  boundary  of  said  lots  and  south  to  their  south 
boundary,  and  in  favor  of  plaintiff  for  the  title  and  possession  of  the 
land  claimed  and  held  by  it  west  of  said  line,  and  perpetually  enjoining 
defendant  from  interfering  with  plaintiff's  possession  thereof. 

The  material  facts  disclosed  by  the  record  are  as  follows.  Lots  9 
and  10  in  block  502  in  the  city  of  Galveston  adjoin  each' other,  the 
west  line  of  lot  9  being  the  east  line  of  lot  10.  This  line  is  120  feet 
in  length,  and  extends  from  Postoffice  Street  on  the  south  to  an  alley 
which  runs  through  said  block  north  of  said  lots. 

In  1889  J.  H.  Burnett,  who  owned  lot  10,  desiring  to  construct  a 
brick  building  upon  said  lot,  agreed  with  J.  M.  Burroughs,  who  owned 
lot  9,  to  construct  a  party  wall,  one-half  of  which  was  to  rest  on  lot  9 
and  the  other  half  on  lot  10.  After  the  construction  of  this  wall  Burnett 
executed  and  delivered  to  Burroughs  the  following  instrument. 

"Galveston,  February  4,  1889. 
**This  is  to  certify  that  I,  J.  H.  Burnett,  have  constructed  a  sixteen- 
inch  party  brick  wall,  six  foot  base,  three  stories  high,  eighty  feet  long, 
on  the  line  dividing  lots  numbers  9  and  10  in  block  numbered  502,  in 
the  city  of  Galveston,  in  the  county  of  Galveston,  half  on  each  lot,  at 
a  total  cost  of  ten  hundred  and  twenty  76-100  dollars,  and  have  this 
day  received  from  J.  M.  Burroughs  five  hundred  and  ten  38-100  dollars 
for  the  east  half  of  the  wall,  in  full  for  his  half  of  said  party  wall. 

J.  H.  Burnett.'* 

This  instrument  was  filed  for  record  by  Burroughs   November  6, 
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1889,  and  was  thereafter  duly  recorded  in  the  proper  records  of  Gal- 
veston County. 

There  is  no  evidence  that  there  was  at  the  time  this  wall  was  con- 
structed any  dispute  as  to  the  location  of  the  line  between  said  lots,  but 
said  line  was  at  that  time  unmarked  and  its  exact  location  unknown, 
both  lots  being  then  vacant.  Burnett  and  Burroughs  both  supposed  at 
the  time  the  agreement  was  made  and  the  wall  constructed  that  the 
statement  in  the  instrument  as  to  the  location  of  said  line  was  correct. 
This  wall  was  80  feet  and  6^  inches  in  lengthy  and  the  building  of  which 
it  forms  a  part  has  been  continuously  occupied  by  plaintiff  and  those 
under  whom  it  claims  ever  since  its  construction  in  1889.  At  the  time 
this  building  was  constructed  Burnett  also  constructed  a  shed  north 
of  and  adjoining  said  building  which  extended  back  to  the  alley,  and  the 
east  wall  of  which  was  on  a  line  with  the  east  wall  of  said  brick  build- 
ing. This  shed  has  also  been  continuously  occupied  by  plaintiff  and 
those  under  whom  it  claims  ever  since  its  construction. 

Appellee  purchased  lot  10  and  the  improvements  thereon  from  the 
estate  of  J.  H.  Burnett  in  March,  1904,  and  appellant  purchased  lot  9 
from  the  estate  of  J.  M.  Burroughs  in  1900. 

No  claim  is  shown  to  have  been  made  by  any  one  that  the  division 
line  between  said  lots  was  not  located  as  fixed  by  the  agreement  between 
Burnett  and  Burroughs  in  1889  until  April,  1905,  when  a  survey  dis- 
closed that  the  true  location  of  said  line  would  place  it  one  foot  west 
of  the  center  of  said  brick  wall  at  its  southern  end  and  7  inches  west 
of  the  north  end  of  a  line  run  through  the  center  of  said  wall  from 
the  south  to  the  north  line  of  said  lot. 

When  this  discovery  was  made  appellant  asserted  claim  to  the  strip 
of  land  lying  between  the  two  lines,  and  threatened  to  remove  the 
wooden  building  on  the  north  end  of  lot  10  by  pushing  it  back  to  the 
line  claimed  by  him,  but  was  restrained  from  doing  so  by  the  temporary 
injunction  issued  in  this  suit. 

Under  his  first  assignment  appellant  assails  the  judgment  upon  the 
ground  that  the  court  below  erred  in  construing  the  conveyance  by 
Burnett  to  Burroughs  of  the  east  half-  of  the  party  wall  as  an  agree- 
ment between  said  parties  fixing  the  location  of  the  boundary  line 
between  their  lots. 

It  may  be  that  the  conveyance  shoidd  not  be  construed  as  an  agree- 
ment fixing  said  boundary  line,  but  the  recital  in  the  instrument  that 
the  wall  was  built  upon  said  line,  coupled  with  the  evidence  showing 
the  knowledge  of  Burroughs  of  the  actual  location  of  said  wall,  and  his 
long  acquiescence  in  the  possession  by  Burnett  and  those  claiming  under 
him,  up  to  the  line  designated  in  said  conveyance,  was  amply  sufficient 
to  sustain  the  conclusion  that  the  owners  oJE  the  land,  both  of  whom 
are  now  dead,  agreed  at  the  time  the  wall  was  constructed  that  the 
division  line  between  them  should  be  fixed  and  established  as  indicated 
in  said  conveyance.  It  is  not  material  that  the  evidence  fails  to  show 
that  the  boundary  line  between  these  lots  was  in  dispute  at  the  time  the 
agreement  fixing  its  location  was  made. 

No  fraud  is  alleged  on  the  part  of  Burnett,  and  there  is  no  evidence 
tending  to  show  that  the  true  location  of  the  line  was  known  by  either 
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party  at  the  time  the  agreement  was  made,  but  on  the  contrary,  appellant 
alleges  in  his  answer  that  the  location  of  said  line  was  unknown  to  him 
until  shortly  before  the  institution  of  this  suit,  and  the  only  reasonable 
conclusion  that  can  be  drawn  from  the  evidence  is  that  it  was  unmarked 
and  its  location  unknown  by  either  party  at  the  time  said  agreement 
was  made. 

Under  these  circumstances  a  parol  agreement  fixing  the  boundary 
line  between  the  lots  was  not  within  the  statute  of  frauds,  and  having 
been  acted  upon  and  acquiesced  in  for  sixteen  years  must  be  held  bind- 
ing between  the  parties  and  those  claiming  under  them.  ((Jeorge  v, 
Thomas,  16  Texas,  89 ;  Browning  v.  Atkinson,  46  Texas,  607 ;  Coleman 
V.  Smith,  55  Texas,  259;  Cooper  v.  Austin,  58  Texas,  494;  Ham  v. 
Smith,  79  Texas,  312.) 

The  evidence  further  shows  that  the  parties  recognized  the  line  indi- 
cated by  the  conveyance  of  the  one-half  of  the  party  wall  as  extending 
the  entire  length  of  the  lots.  Burnett  took  possession  and  built  up  to 
said  line  north  of  the  party  wall,  and  his  right  to  such  possession  has 
been  recognized  and  acquiesced  in  by  Burroughs  and  those  claiming 
under  him  for  the  length  of  time  before  stated. 

We  think  that  upon  the  undisputed  evidence  in  the  case  no  other 
judgment  than  one  in  favor  of  appellee  could  have  been  properly 
rendered. 

This  conclusion  renders  it  unnecessary  for  us  to  discuss  the  questions 
of  law  presented  in  the  remaining  assignments. 

The  contention  made  under  said  assignments  may  be  conceded  to  be 
sound  as  abstract  propositions  of  law,  but  are  inapplicable  to  the  facts 
in  this  case,  and  all  of  the  assignments  are  therefore  overruled,  and  the 
judgment  of  the  court  below  is  affirmed. 

Affirmed. 


Wallace  and  Cave,  Executors,  v.  J.  H.  Shapabd. 

Decided' April  14,  1906. 

1. — ^Purohaser  Pendente  lite — Judgment. 

The  purchaser  of  a  claim  pending  a  suit  upon  the  same,  intervened  in  the 
suit  and  asserted  ownership;  this  assertion  was  admitted  by  the  plaintiff. 
Afterwards  the  purchaser  withdrew  her  intervention  and  judgment  was  ren- 
dered in  the  name  of  the  plaintiff.    Held,  such  judgment  was  proper. 

8. — Contract  for  CommisBlons — ^EYidenoe. 

Plaintiff  was  employed  by  nonresidents  to  sell  certain  lands  in  this  State. 
The  contract  was  evidenced  by  two  letters.  In  the  letter  from  the  defendants 
to  the  plaintiff  they  say:  "Your  commission  on  this  trade  is  to  be  five  percent, 
and  it  is  payable  out  of  the  first  moneys  collected  from  Mr.  Baker  or  from 
his  vendees.  We  would  prefer  that  you  take  your  commission  out  of  the  pur- 
chase price  in  proportion  to  the  payments  and  as  the  payments  are  made." 
There  was  nothing  in  plaintiff's  reply  to  indicate  that  he  acceded  to  the  prefer- 
ence expressed  in  defendant's  letter  as  to  the  manner  of  payment.  Held,  that 
plaintiff  was  entitled  to  the  entire  amount  of  his  commission  out  of  the  first 
money  collected. 

S^— -Gonnty  Court— Duty  to  Give  Written  Charge. 

Under  art.  1316,  Rev.  Stats.,  as  amended  in  1003,  it  is  the  duty  of  the 
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County  Court  to  give  a  written  charge  to  the  jury  unless  the  parties  expressly 
-waive  it. 

Appeal  from  the  County  Court  of  Brazoria  County.  Tried  below 
before  Hon.  A.  E.  Masteroon. 

Bryan  &  McBae,  for  appellants. — That  Shapard  could  not  recover 
without  alleging  that  he  was  suing  for  the  use  of  Mrs.  Bartlett.  Texas 
&  Pac.  By.  V.  Levine,  29  S.  W.  Rep.,  514;  East  Line  &  R.  R.  Ry.  v. 
Hall,  64  Texas,  616;  Harris  Co.  v.  Campbell,  68  Texas,  22;  Cleveland 
V.  Heidenheimer,  92  Texas,  108. 

That  Shapard  could  not  recover  commission  if  the  land  was  not  paid 
for.  Burnett  v.  Edling,  48  S.  W.  Rep.,  776 ;  Gresham  v.  Galveston  Co., 
36  S.  W.  Rep.,  796;  Mechem  Agency,  sec.  610-611. 

J.  H.  Shapard,  Ed,  S,  Phelps  and  Louis  C.  Phelps,  for  appellee. — 
The  undisputed  evidence  shows  that,  after  the  institution  of  this  suit, 
Shapard,  in  order  to  secure  his  indebtedness  to  Mrs.  Bartlett,  trans- 
ferred to  her  this  cause  of  action,  while  this  suit  was  pending,  and 
she  took  the  transfer  subject  to  the  results  of  this  litigation  and  appel- 
lants are  fully  protected  against  her  by  the  judgment  rendered  in  favor 
of  appellee,  and  it  would  have  been  error  for  the  court  to  have  instructed 
verdict  for  appellants.  Matthews  v.  Roydstun,  31  S.  W.  Rep.,  817; 
Cleveland  v.  Heidenheimer,  44  S.  W.  Rep.,  551 ;  Texas  W.  Ry.  Co.  v. 
Gentry,  8  S.  W.  Rep.,  101;  Allen  v.  Pannell,  51  Texas,  168;  Hudson  v. 
Morriss,  55  Texas,  603;  East  Texas  Fire  Ins.  Co.  v.  Coffee,  61  Texas, 
290. 

The  evidence  proved  conclusively  that  appellee's  commission  on  the 
trade  was  to  be  6  percent  and  that  it  was  to  be  payable  out  of  the  first 
moneys  collected  from  Mr.  Baker  or  from  his  vendees  and  that  some 
money  was  collected  and  reconveyances  of  the  land  taken  for  balance, 
and  the  judgment  rendered  for  appellee  was  just  and  proper.  Kennedy 
V.  Clark  and  Tankersley,  1  White  &  Willson,  sec.  842;  Burns  v.  Hill, 
2  Willson,  sec.  623. 

It  appearing  that  appellants  had  no  valid  defense  to  appellee's  cause 
of  action,  the  court's  failure  to  charge  the  jury  in  this  cause  was  harm- 
less error,  if  error  at  all.  Berry  v.  Texas  &  N.  0.  Ry.  Co.,  10  S.  W. 
Rep.,  726;  Metzger  v.  Wendler,  35  Texas,  377;  Odom  v.  Woodward, 
74  Texas,  41. 

GILL,  Chief  Justice. — This  suit  was  brought  by  J.  H.  Shapard 
against  George  C.  Wallace  and  William  E.  Cave  as  independent  execu- 
tors of  the  will  of  B.  H.  Wisdom,  deceased,  to  recover  commissions 
alleged  to  have  been  earned  by  him  under  a  contract  to  sell  real  estate 
belonging  to  the  estate  of  the  decedent.  A  trial  by  jury  resulted  in  a 
verdict  and  judgment  for  plaintiff  for  the  sum  claimed  by  him,  and 
defendants  have  appealed 

The  facts  pertinent  to  this  appeal  are  as  follows :  Wallace  and  Cave 
were  the  independent  executors  of  the  will  of  B.  H.  Wisdom,  deceased. 
They  authorized  Shapard  to  sell  certain  real  estate  to  Baker,  I^ewis  and 
Quaid  at  $20  per  acre,  and  to  take  their  vendor's  lien  notes  therefor  due 
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in  one,  two,  three  and  four  years  with  8  percent  interest.  Shapard 
consummated  the  sale  according  to  the  stipulated  terms,  and  Wallace 
and  Cave  executed  and  delivered  the  deeds.  The  contract  for  Shapard's 
commissions  is  evidenced  by  two  letters  in  terms  as  follows: 

"Paducah,  Ky.,  April  4,  1899. 
"Mr.  J.  H.  Shapard,  Columbia,  Texas. 

"Dear  Sir:  Your  letters  of  March  31  received,  stating  a  proposition 
from  Mr.  Bakei:  of  the  rice  company  to  buy  all  of  the  1,500-acre  Groce 
tract  lying  nori;h  of  Bastrop  Bayou,  commencing  at  dotted  line  "A/* 
on  the  enclosed  plat  at  $20  per  acre.  We  are  willing  to  accept  the  pro- 
position and  have  so  advised  Mr.  Baker  by  telegram  of  this  date.  But 
we  wish  you  to  distinctly  understand,  so  that  there  can  be  no  trouble 
hereafter  on  the  subject,  that  your  commission  on  this  trade  is  to  be 
five  percent  and  it  is  to  be  payable  out  of  the  first  moneys  collected 
from  Mr.  Baker  or  from  his  vendees.  We  would  prefer  that  you  take 
your  commission  out  of  the  purchase  price  in  proportion  to  the  payments 
and  as  the  payments  are  made.  That  is  to  say,  out  of  the  first  payment 
you  take  your  commission  to  that  extent  and  so  on  as  to  the  others  as 
they  are  paid,  there  being  no  cash  consideration  in  this  deal."  Then 
follow  minute  instructions  as  to  how  the  trade  was  to  be  closed  and  the 
papers  prepared,  and  this  further  expression  bearing  on  conunissions : 
'*We  understand  that  we  are  to  be  at  no  expense  whatever  in  this  deal 
except  for  your  commissions  as  above  set  out.*' 

To  this  Shapard  replied  of  date  April  7,  1899 : 
"Mr.  George  C.  Wallace, 

"Dear  Sir:  Your  letter  of  April  4  received  relative  to  the  sale  of 
land  to  the  rice  men.  It  may  take  some  time  to  get  this  trade  closed 
as  some  of  the  parties  are  »yet  in  Louisiana,  but  this  trade  will  date  with 
your  letter  and  your  instructions  shall  be  carried  out  to  the  letter.  This 
land  cost  Mr.  Wisdom  $1.60  per  acre.  Besides,  if  the  rice  is  a  success, 
it  will  increase  the  price  of  what  you  still  own.  If  it  should  fail  you 
get  your  land  improved.    They  can't  get  the  land  until  it  is  paid  for.'* 

Shapard  sold  the  land  as  instructed.  On  account  of  the  floods  of 
1899  and  the  storm  of  1900  Baker's  enterprise  was  a  failure,  and  being 
unable  to  pay  any  of  the  notes  he,  with  the  consent  of  the  executors,  sold 
a  part  of  the  land  to  J.  C.  Walker  on  deferred  payments,  the  notes  being 
delivered  to  the  executors,  and  in  consideration  of  the  remission  of 
interest  surrendered  the  remainder  of  the  land. 

Walker  has  paid  over  $3,000,  but  is  probably  unable  to  pay  any  more, 
and  the  lands  are  worth  less  than  the  total  of  the  sum  for  which  they 
were  sold  to  Baker.  When  Walker  paid  the  $3,000,  Shapard  demanded 
his  commission  on  the  original  purchase  price,  which  amounted  alto- 
gether to  $821.  The  defendants  paid  him  $100,  and  refused  to  pay 
him  more  on  the  ground  that  his  commissions  were  payable  only  as 
the  money  was  paid  in  and  in  proportion  to  the  amount  paid  in. 
Thereupon  Shapard  sued. 

Mrs.  Bartlett  intervened  in  the  suit  on  the  ground  that  Shapard 
had  assigned  the  claim  to  her  to  secure  a  debt  due  by  him  to  her,  and 
Shapard  admitted  the  truth  of  the  allegation.     The  claim  was  thus 
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assigned  after  this  suit  was  brought.     Mrs.  Bartlett  afterwards,  by  per- 
mission of  the  court,  withdrew  her  intervention. 

The  first  point  made  against  the  judgment  is  that  it  was  error  to 
render  judgment  in  favor  of  Shapard  in  any  event,  he  having  admitted 
in  his  pleadings  that  he  had  assigned  his  claim  to  Mrs.  Bartlett. 

The  point  is  without  merit.  Mrs.  Bartlett  was  a  lis  pendens  purchaser 
and  the  suit  was  properly  conducted  in  the  name  of  Shapard.  The 
judgment  is  a  complete  bar  to  any  claim  on  the  part  of  Mrs.  Bartlett, 
and  the  appellants  have  nothing  to  complain  of  in  this  respect. 

The  two  other  points  made  are:  First.  That  the  facts  do  not  sup- 
port the  judgment.  Second.  The  court  erred  in  failing  to  give  any 
charge  to  the  jury. 

The  record  excludes  the  idea  that  there  was  ever  any  personal  inter- 
view between  Shapard  and  the  executors,  and  it  conclusively  appears 
that  the  contract  for  commissions  was  evidenced  alone  by  the  letter 
of  Wallace  of  April  4,  and  that  of  Shapard  of  April  7  in  reply.  Prom 
these  it  is  perfectly  clear  that  in  terms  free  from  ambiguity  and  ex- 
pressly designed  to  be  specific  Wallace  bound  the  executors  to  pay 
Shapard's  commissions  out  of  the  first  moneys  received.  Later  on  in 
the  letter  the  wish  is  expressed  that  proportionate  commissions  be 
paid  as  each  payment  is  received,  but  it  is  no  more  than  the  expression 
of  a  wish  and  does  not  even  rise  to  the  dignity  of  a  proposition.  Nor 
is  there  anything  in  Shapard'a  reply  to  indicate  that  he  acceded  to  the 
expressed  wish.  For  some  unexplained  reason  the  letters  of  Shapard 
to  which  that  of  April  4  is  in  reply  were  not  introduced  in  evidence  by 
defendants.  Wallace  testified  by  deposition  in  response  to  interroga- 
tories propounded  by  plaintiff  and  swore  that  the  trade  between  him  and 
Shapard  was  that  the  5  percent  should  be  paid  out  of  the  money  as 
received.  He  states  explicitly,  however,  that  the  agreement  is  embodied 
in  the  letters  of  April  4  and  7,  1899,  and  what  he  states  otherwise  is 
his  construction  of  those  letters. 

We  think  there  is  but  one  conclusion  to  be  drawn  from  the  letter  of 
April  4,  and  that  accords  with  the  theory  of  plaintiff.  The  sum  of 
$3,000  having  been  collected,  he  was  entitled  to  his  judgment  for  the 
entire  amount  of  his  commissions. 

The  trial  court,  proceeding  upon  the  theory  that  he  was  not  required 
to  charge  the  jury  generally  and  need  give  only  such  proper  charges 
as  were  requested  by  the  parties,  gave  the  jury  no  charge  at  alL  to 
which  action  the  defendant  excepted  at  the  time. 

We  call  attention  to  the  fact  that  article  1316  of  the  Revised  Statutes 
was  amended  in  1903,  whereby  the  duty  appears  to  be  imposed  upon 
the  court  to  charge  the  law  of  the  case  to  the  jury  unless  the  parties 
expressly  waive  it.  (Sayles*  Supp.,  p.  154.)  However,  as  no  other 
judgment  could  have  been  properly  rendered  on  the  facts  the  errors  of 
the  court  in  failing  to  give  the  jury  any  charge  is  therefore  immaterial. 

The  judgment  is  affirmed. 

Affirmed. 
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D.  C.  Winter  et  al.  v.  J.  H.  Tebrill. 

Decided  April  14,  1906. 

Venue — ^Fraud — Trespass. 

A  suit  alleging  fraud  in  the  sale  of  medicine,  and  personal  injuries  re- 
sulting from  the  use  of  said  medicine  is  properly  brought  in  the  county  in 
which  the  medicine  was  sold,  delivered  and  used. 

Appeal  from  the  District  Court  of  Jones  County.    Tried  below  before 
Hon.  H.  R.  Jones. 
C.  H.  Steele,  for  appellant. 

Mtise  &  Allen  and  Matlock,  Miller  &  Dycus,  for  appellee. 

STEPHENS^  Associate  Justice.—- "The  court  erred  in  sustaming 
exceptions  to  the  petition  and  dismissing  the  suit  for  want  of  juris- 
diction. According  to  the  allegations,  a  fraud  had  been  perpetrated  on 
appellants  in  Jones  County  by  the  agent  of  appellee,  who  resided  in 
Dallas  County.  The  case,  we  think,  comes  clearly  within  the  seventh 
exception  provided  for  in  article  1194  of  the  Revised  Statutes.  (Hunt 
County  Oil  Co.  v.  Scott,  67  S.  W.  Rep.,  451.) 

We  are  also  inclined  to  the  opinion  that  it  comes  within  the  ninth 
exception  provided  for  in  said  article,  since  the  petition  in  addition  to 
alleging  fraud,  seems  to  have  alleged  a  trespass  in  Jones  County  as  the 
foundation  of  the  action.  The  drugs  which  appellant  D.  C.  Winter, 
wife  of  appellant  0.  W.  Winter,  is  alleged  to  have  been  induced,  throu^ 
the  fraud  of  appellee's  agent,  to  accept  and  use  in  the  treatment  of  a 
disease  affecting  her  ears,  and  which  it  is  alleged  materially  and  per- 
manently impaired  her  hearing  and  caused  her  severe  pain,  were  sent 
by  appellee  from  his  residence  in  Dallas  to  appellants'  residence  in  Jones 
County  and  there  used  by  appellants  on  the  faith  of  the  false  and 
fraudulent  representations  made  by  the  agent  of  appellee  in  that  county. 

The  judgment  is  therefore  reversed  and  the  cause  remanded  for  a 
new  trial. 

Reversed  and  remanded. 


Missouri,  Kan8.\s  &  Texas  Railway  Com1»any  of  Texas  v.  C.  C. 

morrisox. 

Decided  April  14,  1000. 

1. — ^Evidenoe— Entries  in  Order  Book  by  Affent. 

Entries  made  by  an  agent  in  an  order  book  kept  by  bim  in  the  transaction 
of  his  principal's  business  are  not  admissible  in  evidence  by  simply  proving 
the  handwriting  of  the  agent.     Such  entries  are  secondary  evidence. 


2.- 

Where  incompetent  evidence  has  been  admitted,  the  testimony  of  witnesses 
to  the  same  effect  and  evidently  derived  from  or  based  upon  tlie  incompetent 
•vidence  does  not  render  the  error  harmless. 
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Appeal  from  the  County  Court  of  Cook  County.  Tried  below  before 
Hon.  J.  M.  Wright. 

Gamett  &  Eldridge,  for  appellant. 

CtUp  &  Oiddings,  for  appellee. 

STEPHENS,  Associate  Justice. — Appellee  sued  appellant  to  re- 
cover the  sum  of  $750  as  special  damages  resulting  from  its  failure 
through  its  connecting  carrier,  the  Eock  Island  Railway  Company,  to 
deliver  to  him  a  car  of  fruit  trees  at  Sugden,  Indian  'Territory,  from 
Sherman,  Texas,  by  November  15,  1902,  and  recovered  a  verdict  and 
judgment  for  $175,  from  which  this  appeal  is  prosecuted.  As  a  basip 
for  the  recovery  sought  appellee  was  permitted  to  read  in  evidence,  over 
the  objections  of  appellant,  a  book  purporting  to  contain  the  names  and 
addresses  of  fifty-seven  persons,  with  amounts  of  money  set  opposite 
their  names  ranging  from  $1.25  to  $67  and  amounting  in  the  aggregate 
to  $609.85.  He  admitted  that  the  entries  in  this  book  had  been  made 
when  he  was  not  present  by  one  Mr.  Kelso,  who  had  acted  as  his  agent 
in  taking  orders  for  fruit  trees,  but  identified  the  handwriting  as  that 
of  Kelso.  The  objection  made  to  the  testimony  was  that,  as  the  entries 
in  the  book  had  bieen  made  *1)y  third  parties,^'  it  was  hearsay  evidence 
and  "not  binding  on  appellant."  To  the  admission  of  this  testimony  the 
sixth  error  is  assigned.  The  counter  proposition  of  appellee  is  as  fol- 
lows: "The  order  book  admitted  in  evidence  was  the  book  containing 
the  original  entries  made  by  Kelso  at  the  time  and  was  proved  to  be 
his  handwriting  and  was  admissible."  But  this  is  no  answer  to  the 
assignment.  The  fact  that  the  entries  had  been  made  by  Kelso,  as 
shown  by  the  proof  of  his  handwriting,  did  not  relieve  the  evidence  of 
the  objection  that  it  was  secondary,  a  mere  memorandum  made  by  an 
agent  of  the  details  of  business  transacted  for  his  principal.  No  evi- 
dence beyond  the  fact  that  the  entries  were  in  the  handwriting  of  Kelso 
was  offered  to  show  when  he  had  made  them  or  that  they  had  been 
correctly  made. 

The  further  counter  proposition  is  submitted  that  even  if  the  book 
was  inadmissible,  the  error  was  harmless,  "since  material  facts  shown 
by  this  book  were  shown  by  other  competent  testimony."  In  support 
of  this  the  following  is  quoted  from  appellee's  testimony :  "I  had  $700 
worth  or  a  little  over,  according  to  our  price  list,  according  to  the  way 
we  sold  them.  We  had  $700  worth  of  orders  and  had  the  trees  insured." 
Evidently  this  was  but  a  conclusion  of  the  witness  deduced,  if  not  from 
the  book  itself,  which  seems  probable,  at  least  from  what  had  been  re- 
ported to  him  by  those  who  had  taken  the  orders  and  who  were  not 
offered  as  witnesses.  The  further  and  only  remaining  statement  offered 
in  support  of  the  counter  proposition  is  the  following  quotation  from 
the  testimony  of  one  Mowry,  which  is  manifestly  insSficient:  "I  saw 
the  trees  in  bulk  at  Comanche  that  were  intended  for  Sugden  and  I 
saw  them  afterwards  at  Sugden.  According  to  the  trees  that  we  had  at 
Comanche  there  must  have  been  some  $600  or  $700  worth  of  trees  for 
Sugden.    The  purchasers  were  to  pay  cash  for  the  trees." 

We  are  also  inclined  to  the  opinion  that  appellee's  cross  assignment 
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should  be  sustained^  in  which  he  complains  of  the  admission  in  evidence 
of  a  copy  of  the  bill  of  ladings  which  limited  appellant's  liability  to  its 
own  line,  the  ground  of  the  objection  being  that  appellant  had  not  used 
sufficient  diligence  to  obtain  the  original.  This,  however,  would  not 
warrant  an  affirmance  of  the  judgment,  since,  had  the  court  ruled 
against  appellant,  it  might  have  taken  steps  to  continue  the  case  in 
order  to  obtain  additional  testimony.  Besides,  it  was  incumbent  on 
appellee  by  the  production  of  competent  testimony  to  show  the  amount 
of  his  damages. 

The  judgment  is  therefore  reversed  and  the  cause  remanded  for  a  new 
trial. 

Reversed  and  remanded. 


Oscar  J.  Rea  v.  P.  E.  Sghow  and  Brothbrs. 

Decided  April  14,  1906. 

1. — Sale— €onelaiion  of  WitnetM. 

In  a  suit  concerning  the  ownership  of  cotton  where  the  issue  was  whether 
or  not  a  consummated  sale  of  the  same  had  been  made,  it  was  error  for  the 
court  to  permit  a  witness  to  testify  that  she  had  sold  the  cotton  to  the  plain- 
tiffs.   This  was  a  conclusion  of  the  witness. 

8. — Same — Coniideration — ^Irreleyant  Testimony. 

In  a  suit  involving  the  ownership  of  cotton  the  consideration  paid  by  the 
defendant  for  said  cotton  was  immaterial.  The  plaintiffs  must  show  them- 
selves the  owners  of  the  same.  And  so  with  regard  to  the  testimony  of  the 
original  owner  of  the  cotton,  that  she  never  intended  to  give  the  defendant  a 
mortgage  on  the  same. 

8. — Sale— Agreement  to  SeU — ^Distinotion. 

Evidence  showing  an  intention  or  agreement  on  the  part  of  the  original 
owner  of  cotton  to  sell  the  same  to  the  plaintiffs  and  an  agreement  on  the  part 
of  plaintiffs  to  accept  and  pay  the  highest  cash  price  for  the  same  on  delireiy 
does  not  prove  a  sale,  but  only  an  agreement  to  sell. 

4. — ^Burden  of  Proof — Charge. 

The  burden  of  proof  being  on  the  plaintiffs  to  show  that  they  were  the 
owners  of  the  cotton,  it  was  error  for  the  court  to  chaige  the  jury  that  if  they 
found  from  a  preponderance  of  the  evidence  that  the  plaintiffs  were  not  the 
owners  of  the  cotton  they  should  return  a  verdict  for  the  defendant. 

5. — Seqaeitration — Jadgment. 

In  a  sequestration  suit  involving  the  title  to  property  if  the  plaintiff  fails 
to  recover  the  property  sued  for,  the  defendant  is  entitled  to  judgment  for 
possession  of  the  same  or  for  its  value. 

6. — Same— Damages  in  Reconvention — ^Material  Eyldence. 

In  a  sequestration  suit  where  the  defendant  sues  in  reconvention  for  dam- 
ages it  was  proper  to  allow  the  plaintiff  to  plead  and  prove  that  he  had  a 
mortgage  on  the  property  in  controversy. 

7. — ^Title  to  Personal  Property  Passes,  When. 

The  title  to  personal  propcLty  passes  at  the  time  it  was  the  intention  of  the 
parties  dealing  with  it  that  it  should  pass,  and  this  is  a  question  of  fact. 

S. — Seqaeitration — Judgment — ^Altemative  Relief. 

Tn  a  sequestration  suit  the  plaintiff  may  allege  and  prove  that  the  defendant 


1906.]  Bba  v.  Sohow  &  Bros.  601 

)ias  converted  to  his  own  use  the  property  which  the  plaintiff  claims  to  own 
or  to  have  a  valid  lien  upon,  and  pray  in  the  alternative  for  the  property  or 
its  value. 

Appeal  from  the  County  Court  of  Bosque  County.  Tried  below  before 
Hon.  P.  S.  Hale. 

Wm.  M,  Knight,  for  appellant. — As  to  the  necessity  of  a  delivery  in 
order  to  pass  the  title  to  goods^  and  as  to  what  constitutes  delivery,  and 
different  senses  word  is  used,  see,  24  Am.  and  Eng.  Ency.  of  Law,  p. 
1068. 

Delivery  must  be  made  in  accordance  with  the  usage  of  trade.  Woods 
V.  Half,  Weiss  &  Co.,  44  Texas,  633 ;  24  Am.  and  Eng.  Ency.  of  Law, 
p.  1069;  Robinson  v.  United  States  Sup.  Ct.,  13  Wall.,  363. 

Dominion  and  control  over  goods  must  be  surrendered  to  constitute 
a  sale,  was  held  in  Slaughter  v.  Moore,  42  S.  W.  Rep.,  372. 

Dillard  &  Word  and  Robertson  &  Robertson,  for  appellees. — ^The  (Court 
did  not  err  in  permitting  the  witness  Mrs.  Jermstad  to  testify  in  effect 
that  she  sold  two  bales  of  cotton  to  Schow  Bros,  about  the  4th  or  5th 
of  September,  1902.  Cleveland  v.  Williams,  29  Texas,  210;  Blanton  v. 
Langston,  60  Texas,  150;  Boaz  v.  Schneider,  69  Texas,  131;  Hopkins 
V.  Partridge,  71  Texas,  606;  Downey  v.  Taylor,  48  S.  W.  Rep.,  541; 
Brewer  v.  Blanton,  1  S.  W.  Rep.,  672;  Williams  v.  Blum  Land  Co., 
55  S.  W.  Rep.,  374. 

The  court  erred  in  sustaining  the  defendant's  first  special  exception 
to  the  second  and  third  counts  in  plaintiffs'  first  amended  original  peti* 
tion,  and  in  refusing  to  permit  plaintiffs  to  introduce  evidence  and  re- 
cover on  said  counts,  because  said  counts  were  not  new  causes  of  action 
from  that  pleaded  in  the  Justice  Court. 

The  court  erred  in  sustaining  the  defendant's  second  special  exception 
to  the  plaintiffs'  first  amended  original  petition,  and  especially  to  the 
second  and  third  counts  therein,  because  it  is  proper  in  one  suit,  by 
separate  paragraphs  or  counts,  to  sue  for  the  title  and  possession  of 
personal  property,  and  if  it  can  not  be  found  and  has  been  converted 
by  the  defendant,  to  sue  for  the  value  of  the  property. 

SPEER,  Associate  Justice. — P.  E.  Schow  and  Brothers  sued  Oscar 
J.  Rea  in  the  Justice's  Court  to  recover  two  bales  of  cotton,  or  their 
value,  and  at  the  same  time  sued  out  a  writ  of  sequestration  by  virtue 
of  which  the  cotton  was  seized.  In  the  Justice's  Court  it  appears  that 
the  plaintiffs  sued,  alleging  both  that  they  were  the  owners  of  the  cotton, 
and  that  they  had  a  mortgage  lien  thereon,  and  that  the  defendant  had 
converted  the  same  to  his  own  use.  There  was  a  reconvention  by  the 
defendant  in  which  he  asked  for  twenty  dollars  actual  damages  for 
depriving  him  of  the  possession  and  use  of  the  cotton,  and  for  the  sum 
of  one  hundred  and  sixty  dollars  as  exemplary  damages  for  maliciously 
suing  out  the  writ.  There  was  an  appeal  to  the  County  Court,  in  which 
court  the  pleadings  of  both  parties  were  substantially  the  same  as  they 
were  in  the  Justice's  Court,  with  this  addition :  the  plaintiffs  by  supple- 
mental  petition   excepted   generally   and   specially   to   the   defendant's 
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answer,  and  pleaded  that  if  the  writ  was  wrongfully  sued  out  the  de- 
fendant was  not  damaged,  because  they  held  a  valid  mortgage  lien  on  the 
cotton  for  more  than  its  value,  of  which  defendant  had  notice  and  which 
was  superior  to  any  title  or  claim  of  his,  and  further,  that  the  defendant 
was  not  the  owner  of  the  cotton  at  the  time  of  its  seizure  nor  rightfully 
in  possession  of  it,  but  his  claim  was  based  on  a  pretended  purchase 
from  the  minor  son  of  one,  Mrs.  Jermstad,  who  had  no  authority  to  sell 
the  cotton  to  defendant.  Under  the  court's  rulings  the  contest  was 
narrowed  to  one  of  ownership  of  the  two  bales  of  cotton.  There  was  a 
verdict  and  judgment  for  the  plaintiffs,  and  defendant  has  appealed. 

The  cotton  in  question  was  grown  by  Mrs.  Jermstad,  and  whether  or 
not  the  appellees,  as  plaintiffs  below,  showed  themselves  entitled  to  re- 
cover, must  depend  upon  the  effect  to  be  given  to  a  transaction  between 
them  and  Mrs.  Jermstad,  by  which  it  is  claimed  appellees  purchased  the 
cotton.  Upon  this  issue  the  court  permitted  Mrs.  Jermstad  to  testify, 
over  the  objections  of  appellant,  that  on  the  4th  or  6th  of  September  she 
sold  the  two  bales  of  cotton  to  appellees,  at  Clifton,  Texas.  This  clearly 
was  a  statement  of  her  opinion  or  conclusion  as  to  the  legal  effect  of 
her  transaction  with  appellees  and  should  have  been  excluded.  It  was 
proper  for  the  jury,  under  the  instructions  of  the  court,  to  determine 
whether  or  not  she  sold  the  cotton  to  appellees. 

There  was  also  error  in  permitting  appellees  to  prove  by  appellant 
the  various  articles  that  made  up  the  item  of  $25.70  in  the  account  which 
he  claimed  Mrs.  Jermstad  owed  him,  and  to  the  payment  of  which  he 
applied  a  part  of  the  purchase  money  of  the  cotton  which  he  claims  to 
have  purchased  from  her  son.  This  testimony  was  irrelevant  to  any 
issue  in  the  case,  since  it  is  wholly  immaterial  how  appellant  paid  Mrs. 
Jermstad  for  the  cotton,  or  whether  he  paid  her  at  all.  If  appellees, 
as  plaintiffs,  do  not  show  themselves  to  be  the  owners  of  the  cotton,  they 
can  not  profit  by  the  fact  that  appellant,  from  whose  possession  they 
took  it,  was  not  the  owner. 

Neither  should  the  court  have  permitted  Mrs.  Jermstad  to  testify 
that  she  never  intended  to  give  appellant  a  mortgage  on  her  cotton,  as 
he  claimed  to  have,  and  that  the  instrument  giving  it  was  not  read  over 
to  her.  This,  too  was  irrelevant  and  certainly  was  prejudicial  to  ap- 
pellant's rights  before  the  jury.  As  before  stated,  it  was  wholly  a  matter 
of  indifference,  so  far  as  any  issue  in  this  case  was  concerned,  how  ap- 
pellant came  into  possession  of  the  cotton,  and  whether  he  had  paid  for 
it  or  not. 

It  is  objected  that  the  court's  charge  is  erroneous  in  that  it  authorized 
the  jury  to  find  that  the  title  to  the  cotton  had  passed  to  appellees  prior 
to  its  delivery  in  Clifton  by  Mrs.  Jermstad,  when  there  is  no  evidence 
upon  which  such  a  conclusion  could  be  based.  We  sustain  the  assign- 
ment making  this  objection.  The  conversation  proved  both  by  Mr. 
Schow  and  Mrs.  Jermstad,  shows  no  more  than  an  intention  or  "agree- 
ment on  the- part  of  Mrs.  Jermstad  to  haul  the  cotton  to  Clifton  and  to 
sell  the  same  to  Schow  Brothers,  and  an  agreement  on  the  part  of  the 
latter  to  accept  the  same  and  pay  her  the  highest  cash  price  for  it  on 
the  day  of  delivery.  This  is  not  a  sale  by  which  the  title  to  the  cotton 
passed  in  presenti,  but  an  agreement  to  sell  in  the  future. 
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The  appellant,  as  defendant,  being  entitled  to  a  verdict  in,  the  event 
the  appellees,  as  plaintiffs,  failed  to  make  out  their  case  by  a  preponder- 
ance of  the  evidence,  it  was  error  for  the  court  to  instruct  the  jury,  as 
he  did,  that  "if  they  found  from  a  preponderance  of  the  evidence  that 
at  the  time  of  suing  out  the  writ  of  sequestration  .  .  .  the  plain- 
tiffs were  not  the  owners  of  said  cotton,^'  they  would  find  for  the  appel- 
lant, since  that  was  to  impose  upon  the  defendant  in  the  case  the 
burden  of  proof.  This  misapplication  of  the  law  doubtless  arose  out 
of  a  misconception  of  appellant's  right  to  recover  on  his  plea  in  recon- 
vention for  damages.  In  a  sequestration  suit,  we  imderstand  it  to  be 
the  law  that  if  the  plaintiff  fails  to  recover  the  property  sued  for,  the 
defendant  is  entitled  to  a  judgment  restoring  the  same  to  his  possession, 
or  for  its  value  if  the  same  can  not  be  returned.  The  statutes  contem- 
plate that  the  property  should  be  forthcoming  to  abide  the  decision  of 
the  court — to  be  delivered  to  the  plaintiff  in  the  event  he  recovers,  or 
restored  to  the  defendant  if  he  does  not.  In  Blum  v.  Gaines,  57  Texas, 
135,  it  is  said :  '^t  was  never  intended  that  a  party  might  use  such  pro- 
cess for  the  sole  purpose  of  getting  possession  of  property  in  the  pos- 
session of,  and  claimed  by,  another.  Good  faith  requires  a  party 
plaintiff,  who  obtains  property  through  a  writ  of  sequestration,  to 
prosecute  his  suit  to  a  final  termination,  and  if  the  same  is  determined 
against  him,  to  restore  it  with  the  revenue  and  rent  of  the  same  to  the 
party  from  whose  possession  the  same  was  taken.'' 

We  think  there  was  no  error  in  allowing  appellees  to  plead  and  prove 
that  they  had  a  mortgage  lien  on  the  cotton  sued  for,  since  it  was 
relevant  on  the  issue  of  malice  in  suing  out  the  writ  upon  which  appel- 
lant predicates  his  right  to  recover  exemplarv  damages.  (Blum  v. 
Strong,  71  Texas,  321.) 

Appellant  requested  a  number  of  instructions  defining  a  sale,  most 
of  which,  as  we  viewed  them,  are  misleading,  in  that  they  required  either 
that  the  absolute  control  of  the  cotton  must  have  been  given  to  appellees, 
or  actual  delivery  made  according  to  the  proved  custom,  before  the  jury 
was  authorized  to  find  for  them,  whereas  the  title  to  personal  property 
passes  at  the  time  it  was  the  intention  of  the  parties  dealing  with  it 
that  it  should  pass.  In  other  words,  under  the  circumstances  of  this 
case,  the  jury  might  have  found  that  the  title  to  the  cotton  passed  to 
appellees  when  it  was  sampled  on  the  street  and  the  price  named  and 
the  driver  directed  to  the  cotton  yard,  or  they  might  have  found  that  the 
title  did  not  pass  until  the  cotton  was  actually  deposited  in  the  yard, 
according  to  the  proved  custom.  This  was  a  matter  of  intention  be- 
tween the  parties,  under  all  the  circumstances,  and  a  question  of  fact 
for  the  determination  of  the  jury  under  appropriate  instructions. 

In  view  of  another  trial,  we  think  appellees'  first  and  second  cross 
assignments  of  error  should  be  sustained.  The  court  should  not  have 
sustained  the  special  exception  to  the  second  and  third  counts  of  their 
amended  original  petition,  since  they  in  no  manner  set  up  a  new  cause 
of  action,  and  appellees  should  be  allowed  to  allege  and  prove,  if  they 
can,  that  the  defendant  in  the  action  has  converted  to  his  own  use 
the  cotton  which  they  owned,  or  upon  which  they  had  a  valid  mortgage 
lien.  We  construe  appellees'  pleadings  in  the  County  Court  to  be  sub- 
stantially the  same  as  those  in  the  Justice's  Court 


604  Texas  Civil  Appeals  Reports,  Vol.  42.  [April, 

For  the  errors  discussed,  the  judgment  is  reversed  and  the  cause  re- 
manded for  another  trial. 

Reversed  and  remanded. 


D.  K.  Johnson  v.  Texas  Central  Railway  Company. 

Decided  April  14,  1906. 

X« — Negligenoe— Peremptory  Cliarge. 

Because  under  the  evidence  in  this  case  it  was  a  question  of  fact  whether 
or  not  the  defendant  company  was  guilty  of  n^ligehce  the  court  erred  in  in- 
structing a  verdict  for  the  defendant.  Such  charge  should  only  be  given  where 
there  is  no  conflict  in  the  evidence  and  there  is  no  room  for  different  minds  to 
draw  different  inferences. 

2. — Bailroad— Duty  to  Panenircr— Platform. 

A  carrier  of  passengers  owes  to  the  latter  the  same  degree  of  care  in  pro- 
viding for  their  safety  when  making  proper  efforts  to  hoai^  its  train  as  when 
on  the  train,  and  whether  or  not  proper  facilities  have  been  provided  is  a 
question  of  fact  for  the  jury. 

8. — Daty  to  Hold  Train,  When. 

When  a  passenger  has  been  instructed  by  a  conductor  in  charge  of  a  train 
to  procure  a  ticket  at  a  certain  station,  it  is  the  duty  of  the  conductor  to  hold 
the  train  a  reasonably  sufficient  length  of  time  to  enable  the  passenger  to  do  as 
instructed. 

4. — ^Employe  is  Passenger,  When. 

A  railroad  employe  who  is  upon  a  passenger  train  in  pursuance  of  a  com- 
mand of  his  master  is  a  passenger,  and  is  entitled  to  the  same  degree  of  care 
as  other  passengers. 

6.— Specific  Negligence— Amended  Pleading — ^Limitation. 

Plaintiff's  original  petition  contained  a  general  allegation  of  negligence 
proximately  resulting  in  injury.  More  than  two  years  afterwards  he  filed  an 
amended  petition  setting  out  the  specific  act  of  negligence  causing  the  injury. 
Held,  the  general  allegation,  in  the  absence  of  special  exceptions,  would  interrupt 
the  statute  of  limitation. 

Appeal  from  the  District  Court  of  Bosque  County.  Tried  below 
before  Hon.  W.  C.  Wear. 

D.  W,  Odell  and  Knight  &  Schenck,  for  appellant. — It  is  the  duty  of 
a  railroad  company  to  hold  a  train  at  a  station  a  reasonably  sufficient 
length  of  time  to  allow  a  passenger,  who  has  been  instructed  so  to  do 
by  its  conductor  in  charge  of  the  train,  to  procure  a  ticket  and  board 
the  train  before  it  is  started.  Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v. 
Gist,  73  S.  W.  Rep.,  857 ;  St.  Louis  S.  W.  Rv.  Co.  v.  Germanv,  56  S. 
W.  Rep.,  586;  Texas  &  P.  Rv.  Co.  v.  Mayfield,  56  S.  W.  Rep.,  942: 
St.  John  v.  Gulf,  C.  &  S.  P.  Ryl!  Co.,  9  Texas  Ct.  Rep.,  980;  International 
&  G.  N.  Ry.  Co.  V.  Anchandb,  5  Texas  Ct.  Rep.,  289. 

A  question  of  negligence  dependent  on  evidence  should  not  be  taken 
from  the  jury  except  in  cases  where  there  is  no  conflict  and  where  there 
is  no  room  for  different  minds  to  draw  different  inferences.  Choa to 
V.  San  Antonio  &  A.  P.  Ry.,  90  Texas,  82 ;  Lee  v.  International  &  G. 
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N.  By.  Co.,  89  Texas,  583;  Bonn  v.  Galveston,  H.  &  S.  A.  By.  Co.,  11 
Texas  Ct.  Sep.,  237,  and  cases  there  cited. 

A  carrier  of  passengers  owes  the  latter  the  same  degree  of  care  in 
providing  for  their  safety  when  they  are  engaged  in  proper  acts  in  the 
efforts  to  board  trains,  as  when  they  are  upon  trains.  San  Antonio  & 
A.  P.  By.  Co.  V.  Tumey,  9  Texas  Ct  Sep.,  87;  Ft.  Worth  &  D.  C.  By. 
Co.  V.  Davis,  23  S.  W.  Bep.,  737;  Gulf,  C.  &  S.  P.  By.  Co.  v.  Butcher, 
18  S.  W.  Bep.,  683;  Houston  &  T.  C.  By.  Co.  v.  Dotson,  38  S.  W.  Bep., 
642;  Texas  &  P.  By.  Co.  v.  Mayfield,  56  S.  W.  Bep.,  942. 

Whether  a  railroad  company  has  been  guilty  of  negligence  or  not  in 
the  preparation  and  care  of  its  grounds  at  its  stations,  where  passengers 
are  expected  to  alight  from  and  board  trains,  is  a  question  of  fact 
which  a  court  must  submit  to  the  determination  of  a  jury.  Gulf,  C.  & 
S.  P.  By.  Co.  V.  Butcher,  18  S.  W.  Bep.,  583;  Texas  Midland  B.  B.  v. 
Brown,  68  S.  W.  Bep.,  44;  Houston  &  T.  C.  By.  Co.  v.  Dotson,  38  S. 
W.  Bep.,  642. 

J.  A.  Kxbler  and  Cureton  &  Cureton,  for  appellee. — ^N"o  issue  of  neg- 
ligence is  presumed  from  the  mere  happening  of  an  injury  to  a  pas- 
senger; and  in  the  absence  of  any  proof  that  appellee  negligently  per- 
mitted loose  and  dangerous  substances  to  be  and  remain  on  the  ground 
where  appellant  attempted  to  board  the  moving  train,  the  mere  surmise 
of  appellant  that  he  stepped  on  some  rolling  substance  and  thereby 
slipped  causing  his  injury,  in  broad  daylight  on  a  ground  patent  and 
open  to  his  view,  without  knowing  what  the  substance  was,  without 
giving  any  description  of  its  size,  form,  nature  or  origin,  or  anything 
whatever  about  it,  or  connecting  the  company  in  any  way  with  it;  the 
mere  fact,  that,  if  he  slipped  upon  any  rolling  substance  at  all,  it  might 
have  been  the  gravel  of  which  the  ground  and  platform  was  made, 
would  not,  in  the  absence  of  any  proof  that  such  graveled  grounds  are 
not  the  safest  and  in  common  use  everywhere,  be  a  condition  from  which 
any  reasonable  inference  of  negligence  could  be  drawn,  and  a  directed 
verdict  was  proper.  Texas  Midland  By.  Co.  v.  Prey,  61  S.  W.  Bep., 
442;  San  Antonio  &  A.  P.  By.  v.  Bobinson,  73  Texas',  277;  Texas  Mid- 
land By.  Co.  V.  Ellison,  87  S.  W.  Bep.,  213 ;  Delaware,  L.  &  W.  By.  Co. 
V.  Napheys,  1  Am.  and  Eng.  B.  B.  Cas.,  52  (and  notes). 

CONNEB,  Chief  Justice. — The  trial  court  peremptorily  instructed 
the  jury  against  appellant  and  he  appeals  assigning  error  to  the  in- 
struction. 

The  trial  proceeded  upon  an  amended  petition  wherein  appellant 
claimed  damages  for  personal  injuries  received  while  attempting  to 
board  one  of  appellee's  passenger  trains  at  Walnut  Springs.  As  grounds 
of  negligence  he  charged  in  effect  that  he  took  the  train  at  Cisco  for 
Waco;  that  the  conductor  directed  him  to  get  a  ticket  at  Walnut  Springs, 
appellant  having  exhibited  a  telegram  from  one  of  the  superior  officers 
of  the  appellee  company  so  directing  as  his  right  to  ride ;  tiiat  when  the 
train  arrived  at  Walnut  Springs  he  promptly  went  to  get  his  ticket,  or 
pass,  as  directed,  but  the  conductor. started  the  train  before  he  had  time 
to  get  the  ticket  whereupon  he  hurriedly  ran  to  the  train  to  get  on,  but 
just  as  he  was  in  the  act  of  doin^  fo  his  foot  slipped  because  of  the 
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defective  condition  of  the  platform  or  walk  and  it  was  caught  by  one 
of  the  car  wheels  and  badly  injured.  It  was  charged  that  the  conductor 
was  negligent  in  failing  to  wait  a  reasonable  time  and  that  appellee  was 
also  guilty  of  negligence  in  maintaining  a  platform  or  walk  constructed 
of  loose  gravel  and  stone.     ^ 

The  case  rests  upon  appellant's  testimony  alone,  but  it  is  quite  volum- 
inous and  we  see  no  good  purpose  to  be  served  in  quoting  it.  We  think 
it  sufficient  to  say  that  we  have  carefully  considered  said  testimony  and 
that  in  our  judgment  it  raised  the  issues  pleaded  in  appellant's  behalf. 

It  has  been  often  decided  that  questions  of  negligence  dependent  on 
evidence  are  for  the  jury,  except  in  cases  where  there  is  no  conflict  and 
where  there  is  no  room  for  different  minds  to  draw  different  inferences. 
(Choate  v.  San  Antonio  &  A.  P.  Ry.,  90  Texas,  82;  Lee  v.  International 
&  Q.  N.  Ry.,  89  Texas,  583;  Bonn\.  Galveston,  H.  &  S.  A.  Ry.  Co.,  11 
Texas  Ct.  Rep.,  237.)  While  the  mere  fact  that  appellant  received  an 
injury  will  not  authorize  the  inference  of  negligence  in  maintaining 
insecure  or  improper  platform  and  walks,  as  alleged,  yet  we  think  it 
was  for  the  jury  to  say  whether  the  maintenance  of  walks  covered  with 
loose  gravel  and  stone  and  constructed  as  alleged  by  appellant  in  his 
plea,  constituted  negligence  under  all  of  the  circumstances  shown  in 
evidence.  A  carrier  of  passengers  owes  the  latter  the  same  degree  of 
care  in  providing  for  their  safety,  when  engaged  in  proper  acts,  in  the 
effort  to  board  trains  as  when  upon  the  train.  See  San  Antonio  &  A.  P. 
Ry.  Co.  V.  Turner,  9  Texas  Ct.  Rep.,  87 ;  Ft.  Worth  &  D.  C.  Ry.  Co.  v. 
Davis,  23  S.  W.  Rep.,  737 ;  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Butcher,  18  S. 
W.  Rep.,  583;  Houston  &  T.  C.  Ry.  v.  Dotson,  38  S.  W.  Rep.,  642: 
Texas  &  P.  Ry.  v.  Mayfield,  23  Texas  Civ.  App.,  417 ;  Texas  Mid.  Rv. 
v.  Brown,  68  S.  W.  Rep.,  44. 

So,  too,  is  it  the  duty  of  a  railway  company  to  hold  a  train  at  a  station 
a  reasonably  sufficient  length  of  time  to  allow  a  passenger  who  has  been 
instructed  so  to  do  by  its  conductor  in  charge  of  the  train,  to  procure  a 
ticket  and  board  the  train  before  it  is  started.  Appellee  insists  that 
appellant,  being  an  employe,  is  not  entitled  to  the  protection  of  a  pas- 
senger, but  we  are  unable  to  agree  with  this  contention.  If  appellant 
was  upon  the  train,  as  he  testifies,  pursuant  to  the  direction  and  com- 
mand of  appellee,  we  see  no  reason  why  a  less  degree  of  care  upon 
appellee  should  be  imposed  than  in  cases  of  other  persons  lawfully  upon 
the  train.  We  think  it  should  have  been  left  to  the  jury  to  determine 
whether  appellee's  servants  in  charge  of  the  train  were  guilty  of  negli- 
gence in  the  respect  under  consideration.  See  Missouri,  K.  &  T.  Ry.  Co. 
V.  Gist,  73  S.  W.  Rep.,  857 ;  St.  Louis  S.  W.  Ry.  Co.  v.  Germanv,  56 
S.  W.  Rep.,  586;  St.  John  v.  Gulf,  C.  &  S.  F.  Ry.  Co.,  9  Texas  Ct.  Rep., 
980;  International  &  G.  N.  Ry.  Co.  v.  Anchonda,  5  Texas  Ct.  Rep.,  289. 

The  conclusions  last  stated  of  course  involve  an  adverse  ruling  upon 
appellee's  cross  assignment  of  error,  to  the  effect  that  appellant's  right, 
if  any,  to  recover  by  reason  of  alleged  negligence  in  failing  to  hold 
appellee's  train  at  Walnut  Springs  a  sufficient  time  for  appellant  to 
procure  passes,  for  the  first  time  set  up  in  his  amended  petition  filed 
more  than  two  years  after  the  filing  of  his  original  petition,  is  barred 
by  the  two  years  statute  of  limitation.  The  ground  of  action  on  appel- 
lant's part  was  negligence  proximately  resulting  in  injury.     A  mere 
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general  allegation^  in  the  absence  of  special  exception,  would  interrupt 
the  statute  of  limitation.  See  Killebrew  v.  Stockdale,  51  Texas,  529; 
Kinney  v.  Lee,  10  Texas,  155.  The  additional  ground  of  negligence 
under  consideration  was  not  a  new  cause  of  action  as  appellee  insists, 
but  rather  in  the  nature  of  an  amplification  or  more  complete  statement 
of  the  original  cause  of  action.  See  Sherman  Oil  Co.  v.  Stewart,  17 
Texas  Civ.  App.,  60;  Caswell  v.  Hopson,  47  S.  W.  Rep.,  54;  Texas  & 
Pac.  Ry.  Co.  v.  Eberhart,  40  S.  W.  Rep.,  1060 ;  Texas  &  Pac.  Ry.  Co. 
V.  Johnson,  34  S.  W.  Rep.,  186;  Burton-Lingo  Co.  v.  Beyer,  9  Texa? 
Ct.  Rep.,  117. 

The  question  presented  in  appellee's  remaining  cross  assignment  of 
error  becomes  immaterial  in  view  of  the  reversal,  and  we  therefore  re- 
frain from  its  discussion. 

For  the  error  of  the  court,  however,  in  peremptorily  instructing  the 
jury  to  find  against  appellant,  the  judgment  is  reversed  and  the  cause 
remanded. 

Reversed  and  remanded. 


North  Texas  Construction  Company  v.  San  Jacinto  Oil  Company 

ET   AL. 

Decided  April  14,  1906. 

1. — Contract  to  Fnmisli  Oil — Construction. 

The  defendant  oil  company,  owning  flowing  wells  in  the  Beaumont  oil 
fields,  entered  into  a  contract  with  the  plaintiff  to  furnish  it  with  Beaumont 
crude  oil,  as  required,  to  he  delivered  at  certain  railroad  points  in  Texas  at 
which  the  plaintiff  owned  gins,  ''for  a  term  of  three  years,  or  as  long  as  the 
Beaumont  wells  are  fiowing,"  at  a  stinulated  i>rioe  per  harrel.  Held,  that  by 
the  very  terms  of  the  contract  the  defendant  oil  company  was  relieved  of  any 
obligation  to  furnish  oil  after  the  oil  wells  ceased  to  now,  and  it  appearing 
from  the  undisputed  evidence  that  said  wells  had  ceased  to  flow  before  de- 
fendant made  default  in  furnishing  oil,  the  court  did  not  err  in  instructing  a 
verdict  for  defendant. 

2. — Same— Waiver. 

The  fact  that  after  its  wells  bad  ceased  to  flow,  a  new  flowing  well  was 
brought  in  by  defendant,  and  defendant  offered  to  resume  the  shipment  of  oil 
to  plaintiff  as  long  as  this  well  continued  to  flow,  which  offer  was  accepted 
and  oil  was  thereafter  furnished  until  an  order,  manifestly  in  excess  of  the 
bona  fide  needs  of  plaintiff  was  made  and  declined,  did  not  cause  defendant  to 
lose  the  immunity  the  cessation  of  the  oil  wells  had  already  given  it,  nor  did 
it  thereby  incur  any  new  liability. 

8. — Same — Same. 

Where  the  defendant  contracted  to  furnish  plaintiff  with  crude  Beaumont 
oil  "as  required"  at  its  several  gin  plants,  it  was  not  thereby  bound  to  furnish 
plaintiff  "any  quantity  of  oil  it  saw  fit  to  order"  where  the  quantity  ordered 
was  clearly  in  excess  of  its  needs.  Such  construction  would  render  the  con- 
tract unilateral  and  unenforceable. 

Error  from  the  District  Court  of  Tarrant  County.    Tried  below  before 
Hon.  Mike  E.  Smith. 

A.  M.  Carter,  for  plaintiff  in  error. — The  contract  sued  upon  bound 
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the  oil  company  to  furnish  the  appellant  with  all  the  crude  petroleum 
necessary  to  operate  its  gin  plants  at  all  the  points  mentioned  in  the 
contract  for  the  full  period  of  three  years,  and  did  not  mean  that  it 
was  to  furnish  the  said  oil  for  said  gin  plants  only  as  long  as  the  Beau- 
mont wells  were  flowing.  Bobinson  v.  Brinson,  20  Texas,  438 ;  Dumont 
V.  United  States,  98  U.  S.,  143;  United  States  v.  Fisk,  3  Wal.,  447; 
2  Parsons  on  Contracts,  bottom  page  614,  star  page  497. 

The  evidence  in  this  case  shows  that  the  Beaumont  wells  ceased  to 
flow  before  the  24th  day  of  July,  1902,  and  that  the  defendant  oil 
company's  own  well  ceased  to  flow  some  time  in  May,  1902.  That  long 
thereafterwards,  some  time  in  the  latter  part  of  July,  1902,  and  at  vari- 
ous times'  from  that  time  forward,  up  to  September  2,  1902,  appellant 
ordered  oil  of  the  oil  company  on  said  contract,  and  that  it  delivered 
some  oil  on  said  contract  for  some  time  after  oil  wells  had  ceased  to  flow. 
This  was  a  construction  by  the  parties  to  the  contract  to  the  effect  that 
notwithstanding  the  Beaumont  oil  wells  had  ceased  to  flow,  that  never- 
theless the  said  San  Jacinto  Oil  Company  was  bound  to  furnish  the  oil 
on  the  contract,  and  the  court  will  give  this  construction  to  the  con- 
tract, if  it  is  doubtful  as  to  the  length  of  time  it  was  to  run,  as  the  same 
is  the  best  evidence  that  the  parties  understood  it  was  not  limited  to 
the  time  the  Beaumont  wells  were  flowing  oil.  San  Antonio  Street  By. 
Co.  V.  Adams,  87  Texas,  131;  Galveston,  etc..  By.  Co.  v.  Johnson,  74 
Texas,  263;  Tobler  v.  Willis,  59  Texas,  82;  Gee  v.  Burt,  33  S.  W.  Sep.. 
553 ;  9  Cyc,  pp.  588-590. 

Capps  dk  Canty  and  A.  B.  Flanary  and  Burgess  &  Burgess,  for  de- 
fendant in  error. — The  uncontradicted  evidence  showing  that  the  Beau- 
mont wells  ceased  to  flow  prior  to  any  default  on  the  part  of  the  defend- 
ant oil  company,  it  was  the  duty  of  the  court  to  instruct  the  jury  for 
the  defendants.  Ontario  Fruit  Growers'  Assn.  v.  Packing  Co.,  53  Law 
Bep.  Ann.,  681;  Stewart  v.  Stone,  14  Law  Bep.  Ann.,  215;  Benjamin 
on  Sales,  sec.  576;  Taylor  on  Evidence,  sees.  1194-1195;  Taylor  v. 
McNutt,  68  Texas,  71 ;  Benjamin  on  Sales,  213 ;  Kilgore  v.  Northwestern 
Texas  B.  E.  Assn.,  90  Texas,  139;  Litchenstein  v.  Brooks,  75  Texas, 
196;  Mallory  v.  Dawson  Cotton  Oil  Co.,  74  S.  W.  Bep.,  953. 

The  contract  declared  upon  being  unilateral  and  without  considera- 
tion, the  same  was  not  enforcible,  and  it  was  the  duty  of  the  court  to 
instruct  the  jury  for  the  defendant.  Houston  &  T.  C.  Bv.  Co.  v. 
Mitchell,  38  Texas,  85;  El  Paso  Gas  Co.,  etc.,  v.  City  of  El" Paso,  54 
S.  W.  Bep.,  798;  American,  etc.,  Oil  Co.  v.  Kirk,  68  Fed.  Bep.,  794; 
Boberts  v.  McFaddin,  74  S.  W.  Bep.,  105 ;  Hoffman  v.  Maffioli,  47  Law 
Bep.  Ann.,  427 ;  Cold  Blast  Transportation  Co.  v.  Kansas  City  Bolt  & 
Nut  Co.,  67  Law  Bep.  Ann.,  696 ;  Campbell  v.  Lambert,  51  Am.  Bep.,  1 ; 
Bailey  v.  Austrian,  19  Minn.,  535 ;  Keller  v.  Ybarru,  3  CaL,  147 ;  Drake 
v.  Vorse,  52  Iowa,  417;  Wells  v.  Alexandre,  15  Law  Bep.  Ann.,  218. 

STEPHENS,  Associate  Justice. — ^By  the  terms  of  the  contract 
declared  on  in  this  case  between  the  San  Jacinto  Oil  Company  and  the 
North  Texas  Construction  Company,  with  the  Fidelity  and  Deposit 
Company  of  Maryland  as  surety  for  the  San  Jacinto  Oil  Company, 
dated  January  3,  1902,  but  which  did  not  take  effect  until  in  March 
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following,  when  the  bond,  dated  February  10,  1902,  of  the  surety  com- 
pany was  accepted  by  the  North  Texas  Construction  Company,  the 
San  Jacinto  Oil  Company  agreed  to  furnish  to  the  North  Texas  Con- 
struction Company  "Beaumont  crude  oil,  as  required,  to  be  delivered  at" 
twenty-one  railroad  points  in  Texas  therein  named,  at  most  of  which 
it  had  cotton  gins,  and  at  "such  other  points  in  Texas  at  which  the 
North  Texas  Construction  Company  may  (might)  acquire  gins,  pro- 
vided such  gins  be  at  railroad  points,  as  ordered,  for  the  term  of  three 
years,  or  as  long  as  the  Beaumont  wells  are  (were)  flowing,  beginning 
July  1,  1903,  at  4^4  cents  per  barrel  of  42  gallons  each,  in  tank  car 
lots,'*  and  further  agreed  to  give  to  the  North  Texas  Construction  Com- 
pany a  bond  in  the  sum  of  $20,000  in  a  reliable  security  company  to 
indemnify  said  North  Texas  Construction  Company  against  any  loss 
it  might  sustain  "on  account  of  failure  of  the  San  Jacinto  Oil  Company 
to  conform  to  this  contract,  said  loss  to  be  limited  to  one  thousand 
dollars  ($1,000)  at  any  one  plant  of  the  said  North  Texas  Construction 
Company/*  The  North  Texas  Construction  Company  obligated  itself 
to  give  notice  to  the  San  Jacinto  Oil  Company  "at  least  fifteen  days 
previous  to  time  specified  for  delivery  of  said  oil,  and  to  receive  said  oil 
promptly  from  the  transportation  company,  and  to  pay  for  oil  at  the 
price**  named  as  each  shipment  was  made.  The  contract  also  contained 
the  following  provision:  "It  is  further  agreed  and  understood  that 
this  contract  is  not  voidable  except  by  acts  of  God,  accident  to  oil  wells, 
government  interference,  fire  or  strikes,  affecting  either  party  to  this 
contract.**  The  bond  executed  in  pursuance  of  this  contract,  which 
bond  was  also  declared  on,  expressly  provided  that  the  surety  company 
was  not  to  be  held  liable  '^for  any  damages  accruing  by  reason  of  the  non- 
delivery of  said  crude  oil  after  the  period  of  twelve  calendar  months, 
beginning  July  1,  1902.**  In  this  bond  the  North  Texas  Construction 
Company  was  placed  under  obligation  to  promptly  notify  the  surety 
company  of  any  default  on  the  part  of  the  oil  company. 

The  issue  tendered  by  the  petition  of  the  North  Texas  Construction 

Company,  filed  originally  in  the  District  Court  of  Dallas  County, 

day  of  October,  1902,  was  finally  tried  in  the  District  Court  of  Tarrant 
County  as  an  intervention  in  the  suit  there  brought,  January  16,  1903, 
by  the  Texas  Cotton  Products  Company  against  the  San  Jacinto  Oil 
Company,  in  which  a  receiver  and  master  in  chancery  were  appointed. 
The  claim  was  referred  to  the  master,  who  made  report  thereon  and 
reconmaended  a  judgment  in  favor  of  intervener  in  the  sura  of  $1,701.90. 
This  report  was  excepted  to  by  both  parties,  and  at  the  instance  of  the 
oil  company  the  case  was  placed  on  tiie  jury  docket,  over  the  objection 
of  the  North  Texas  Construction  Company.  The  case  went  to  trial 
before  a  jury,  but  at  the  conclusion  of  the  evidence  and  argument  of 
counsel  the  court  instructed  a  verdict  for  the  oil  company,  and  from  the 
judgment  thereon  this  writ  of  error  is  prosecuted. 

Error  is  first  assigned  to  the  peremptory  instruction:  (1)  Because 
the  master's  report  made  a  prima  facie  case  for  the  North  Texas  Con- 
struction Company  and  entitled  it  to  have  the  issue  submitted  to  the 
jury.  (2)  Because  the  evidence  outside  of  the  report  tended  to  prove 
the' allegations  of  its  plea  of  intervention. 
Vol.  XLII.  Civil— 39. 
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In  the  next  assigzunent  it  is  insisted  that  the  court  erred  in  not  taking 
the  ease  from  the  jury  and  rendering  judgment  for  plaintifE  in  error  for 
the  full  amount  claimed  as  shown  by  the  evidence,  to  wit,  $18,572.84. 

In  the  third  assignment  it  is  said:  ''The  District  Court  erred  in 
placing  this  case  on  the  jury  docket  and  then  overruling  the  motion 
of  the  intervener,  North  Texas  Construction  Company,  to  strike  this 
case  from  the  jury  docket  and  in  trying  it  by  a  jury,*'  the  contention 
being  that  since  the  matter  in  controversy  had  been  referred  to  the 
master,  who  had  made  a  report  thereon  to  which  the  respective  parties 
had  filed  exceptions,  the  case  was  no  longer  triable  by  a  jury,  "but  by 
the  court.*' 

Inasmuch  as  the  court  finally  took  the  case  from  the  jury  and  rendered 
judgment  on  the  master's  report  and  the  established  facts,  we  will  not 
stop  to  consider  whether  the  case  should  or  should  not  have  been  previ- 
ously treated  as  a  jury  case,  but,  discarding  the  question  of  practice 
attempted  to  be  raised,  proceed  at  once  to  inquire  whether  or  not  the 
judgment  was  erroneous. 

Beading  the  findings  of  the  master  in  the  light  of  the  evidence,  which 
findings  would  otherwise  seem  in  some  respects  ambiguous,  if  not  con- 
flicting, and  considering  the  admitted  and  incontestible  facts,  we  have 
reached  the  conclusion  that  plaintilBf  in  error,  so  far  from  being  entitled 
to  the  large  judgment  claimed,  was  not  even  entitled  to  the  compara- 
tively small  one  recommended  by  the  master.  This  conclusion  in- 
volves first  of  all  a  construction  of  the  contract.  Inasmuch  as  the 
Beaumont  wells,  both  according  to  the  findings  of  the  master  and  the 
undisputed  facts  in  evidence,  ceased  to  be  fiowing  wells  long  before  even 
twelve  months  of  the  period  named  in  the  contract  had  ended,  and  for 
that  reason,  or  at  least  because  its  own  wells  had  ceased  to  fiow,  the 
San  Jacinto  Oil  Company  declined  as  early  as  August  or  September, 
1902,  to  furnish  any  more  oil  under  the  contract,  we  will  first  consider 
the  meaning  of  the  language  used  to  express  its  obligation  to  furnish 
oil  "for  the  term  of  three  years,  or  as  long  as  the  Beaumont  wells  are 
flowing."  The  master  found  **from  the  language  of  the  contract  and 
the  circumstances  and  conditions  surrounding  the  parties  at  the  time 
they  entered  into  it,  as  shown  by  the  testimony,  that  it  was  not  obligap 
tory  upon  defendant  to  furnish  the  oil  contracted  for  after  the  Beaumont 
wells  had  ceased  to  flow,  whether  such  cessation  was  before  or  after  the 
expiration  of  three  years  from  the  time  the  contract  became  effective." 
That  this  conclusion  was  warranted  there  seems  little  or  no  room  to 
doubt,  and  we  do  not  hesitate  to  adopt  it.  The  master,  however,  further 
found  that  the  San  Jacinto  Oil  Company  "by  its  conduct  and  declara- 
tions construed  the  contract  to  be  effective  and  binding  on  it  so  long 
as  its  wells  or  some  of  them  were  flowing,"  which,  with  other  findings, 
led  to  the  conclusion  that  the  intervener  was  entitled  to  a  judgment,  but 
the  view  we  take  of  the  case  renders  this  finding  immaterial,  in  view  of 
other  findings  and  the  admitted  and  incontestible  facts  now  to  be 
noticed.  The  master  found  that  **the  Beaumont  wells  were  not  flowing 
after  the  month  of  July,  1902,  as  shown  by  all  the  testimony,  until 
the  new  well  of  defendant  was  brought  in,  which  began  to  produce  oil 
by  flowing  about  November  1,  1902,  and  ceased  to  flow  about  January 
6,  1903,"  and  that  the  testimony  did  not  "show  any  other  flowing 
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wells  in  the  Beaumont  field  after  the  Ist  of  August,  1902/'  He  found 
that  the  oil  company,  notwithstanding  it  had  declined  in  August  and 
September,  1902,  to  furnish  any  more  oil,  because  of  the  failure  of  its 
wells,  on  November  14,  1902,  after  the  new  well  had  begun  to  produce 
oil,  offered  to  resume  the  shipment  of  oil  to  intervener  as  long  as  this 
well  continued  to  flow,  which  offer  was  accepted,  and  the  orders  of 
intervener  thereafter  seem  to  have  been  filled  until  one  for  160  cars 
was  made,  December  22,  1902,  which  was  declined  and  no  further 
orders  were  made.  But  evidently  this  order  was  in  excess  of  the  needs 
of  the  several  gins  provided  for  in  the  contract  and  the  oil  company  had 
a  right  to  decline  it,  unless  we  give  the  contract  the  constructiqn  given 
it  and  insisted  on  at  the  time  by  the  general  manager,  P.  A.  Blain,  of 
plaintiff  in  error,  that  it  gave  his  company  the  right  to  any  quantity 
of  oil  it  saw  fit  to  order,  which  would  render  the  contract  clearly  unilat- 
eral and  unenforceable.  It  is  not  very  clear  from  the  findings  of  the 
master  when  the  oil  company  first  made  default  in  its  undertaking  to 
furnish  oil,  but  the  evidence  of  Blain  does  make  it  clear,  we  think,  that 
not  until  after  the  Beaumont  wells  had  all  practically  ceased  to  flow  did 
it  ever  fail  or  refuse  to  furnish  oil  as  ordered.  There  was  some  delay 
about  filling  the  order  of  July  11,  1902,  owing  to  its  having  been  mis- 
placed, but  the  oil  was  finally  shipped  and  accepted.  To  use  the 
language  of  Mr.  Blain,  "the  first  order  that  they  fell  down  on  was  the 
order  of  July  30  for  9  cars;  they  shipped  7  of  those  cars  and  failed  to 
ship  the  other  two;  they  had  had  15  days  in  which  to  deliver  the  order. ^' 
As  the  wells  had  then  practically  ceased  to  fiow,  the  oil  company  by 
the  very  terms  of  the  contract,  as  we  construe  it,  was  excused  from 
furnishing  any  more  oil,  and  because  it  undertook  thereafter,  when 
perchance  it  had  a  flowing  well,  to  meet  pending  this  litigation  a 
possible  liability,  and  then  only  refused  to  fill  an  order  for  oil  far  in 
excess  of  the  needs  of  plaintiff  in  error,  made,  as  before  seen,  on  a  con- 
struction that  would  be  fatal  to  the  contract  itself,  it  did  not  lose  the 
immunity  the  cessation  of  the  oil  wells  had  already  given  it,  nor  did  it 
incur  any  new  liability.    The  judgment  is  therefore  aflBrmed. 

Affirmed. 
Writ  of  error  refused. 


Sam  Johnson  et  al.  v.  F.  A.  Scrimshire  et  al. 

Decided  April  14,  1906. 

1.^— Speeial  Iitaes— Befuial  to  Sabmlt. 

A  bill  of  exception  to  the  action  of  the  court  in  refusing  to  submit  special 
issues  should  show  what  issues  were  requested. 

2. — Same— Agreement  at  to  Ittne. 

An  agreement  of  parties  that  there  was  only  one  issue  to  be  submitted  to 
the  jury,  which  issue  was  in  fact  submitted,  is  an  answer  to  a  complaint  that 
the  court  refused  to  submit  other  issues. 

8.^-Evidenoe— Bedarations— Bet  Gestae. 

The  declarations  of  a  vendee  made  at  the  time  of  the  transaction  and  in 
the  presence  of  the  vendor  as  to  the  character  of  the  transaction  are  competent 
testimony  as  part  of  the  rea  gestae,  and  may  be  testified  to  by  a  third  party. 
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4. — ^Deed  or  Xortgage— Burden  of  Proof. 

Where  the  transaction  conoeming  the  land  in  controversy  was  evidenced  by 
a  deed,  absolute  in  form,  duly  acknowledged  and  reciting  a  valuable  considera- 
tion paid,  and  an  agreement  in  writing  of  even  date  therewith,  whereby  the 
vendee  agreed  to  sell  the  land  back  to  the  vendor  upon  the  payment  of  a  certain 
amount  of  money  by  a  certain  date,  the  burden  of  proof  was  on  the  vendor  to 
prove  that  the  transaction  was  a  mortgage,  and  not  a  purchase  with  an  agree- 
ment to  resell. 

5.— Testimony,  not  Kewly  Biioovered. 

Where  it  appeared  from  the  testimony  of  the  defendant  himself  that  the 
witness,  whose  testimony  is  claimed  to  be  newly  discovered,  was  present  during 
the  transaction,  defendant's  motion  for  new  trial  on  the  ground  of  newly  dis- 
covered evidence  was  properly  overruled. 

Appeal  from  the  District  Court  of  Tarrant  County.  Tried  below 
before  Hon.  Irby  Dunklin. 

M.  D.  Priest,  for  appellants. 

Browning  &  Smith  and  Smith  <&  Lattimore,  for  appellees. 

SPEEB,  Associate  Justice. — This  suit  was  filed  by  F.  A.  Scrim- 
shire,  joined  pro  forma  by  her  husband,  and  is  a  suit  to  recover  forty- 
six  acres  of  the  J.  W.  Wilcox  survey  in  Tarrant  County.  The  defend- 
ants answered,  alleging  that  defendant  Sam  Johnson  was  a  married  man, 
the  head  of  a  family,  and  was  at  the  time  of  making  the  deed  to  George 
Storms,  through  which  the  plaintiffs  claimed ;  that  he  resided  on'  the  land 
as  a  homestead;  and  that  the  deed  to  Storms  was  made  to  secure  a  loan 
of  money  and  was  intended  as  a  mortgage.  There  was  a  trial  before  a 
jury,  resulting  in  a  verdict  and  judgment  in  favor  of  the  plaintiffs  in 
the  action,  from  which  the  defendants  have  appealed. 

The  first  assignment  of  error  is  that  the  court  erred  in  refusing  to 
submit  to  the  jury  special  issues,  as  requested  by  defendants  in  writing. 
The  bill  taken  to  this  action  of  the  court,  however,  does  not  disclose 
what  issues  were  requested,  and  if  it  be  construed  as  showing  that  the 
trial  court  refused  to  submit  the  case  on  special  issues  at  all,  the  sup- 
posed error  is  answered  in  the  agreement  of  the  parties  found  in  the 
record,  "that  the  only  issue  to  be  submitted  to  the  jury  is  whether  or 
not  the  instrument  purporting  to  be  a  deed  executed  by  Sam  Johnson 
and  wife  to  George  Storms,  was  in  fact  a  deed,  coupled  with  the  right 
on  the  part  of  Sam  Johnson  and  wife  to  repurchase  it,  or  whether  it 
was  understood  and  intended  to  be  a  mortgage/'  and  this  issue  was 
submitted  to  the  jury. 

It  is  objected  that  the  testimony  of  the  witness  John  Spencer,  wherein 
he  states  that  Mr.  Storms  told  him  that  he  was  going  to  buy  the  land, 
was  hearsay  and  inadmissible.  We  think,  however,  that  the  testimony  of 
this  witness  shows  the  statement  to  have  been  made  at  such  a  time  as  to 
be  a  part  of  the  res  gestae. 

Appellants  complain  in  their  fourth  assignment  that  the  court  im- 
properly placed  the  burden  of  proof  upon  them.  But  we  think  other- 
wise. The  transaction  between  Johnson  and  Storms  was  evidenced  by 
a  deed,  absolute  in  form,  from  Johnson  and  wife  to  George  Storms, 
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duly  acknowledged,  conveying  the  land  in  controversy  for  the  considera- 
tion of  two  hundred  and  fifty  dollars  in  hand  paid  and  the  following 
agreement  upon  the  part  of  Storms,  executed  and  delivered  to  the 
Johnsons  on  the  same  day,  namely :  "Port  Worth,  Texas,  February  10, 
1897.  This  memorandum  of  agreement,  made  and  entered  into  between 
Sam  Johnson  and  George  Storms  wherein  the  said  George  Storms 
agrees  to  sell  unto  Sam  Johnson  the  place  this  day  deeded  to  him,  back, 
if  desired,  for  the  consideration  of  two  hundred  and  seventy  dollars  to 
be  paid  on  the  first  day  of  November,  1897.  George  Storms."  The 
effect  of  these  instruments  was  to  place  the  title  to  the  land  in  Storms 
— to  make  a  prima  fade  case  for  appellees  which  could  only  be  over- 
come by  appellants'  proving  their  allegation  that  the  real  transaction 
was  in  fact  a  mortgage,  and  not  a  purchase  with  an  agreement  to  resell, 
as  it  purports  to  be.  XJnder  these  facts  and  the  agreement  of  parties 
already  referred  to,  it  was  not  improper  to  instruct  the  jury  to  return  a 
verdict  for  appellees,  unless  appellants  established  by  a  preponderance 
of  the  evidence  the  truth  of  their  answer. 

If  the  testimony  of  B.  Hall  would  be  helpful  to  appellants,  they 
nevertheless  can  not  insist  that  it  is  newly  discovered,  since  Johnson 
himself  testified  on  the  trial  that  Hall  was  present  during  the  negotia- 
tions with  Storms,  knowing  which,  he  should  have  taken  steps  to  procure 
his  testimony  before  the  trial. 

There  is  sufficient  evidence  in  the  record  to  support  the  implied 
finding  that  the  property  sued  for  was  the  separate  property  of  Mrs. 
Scrimshire. 

All  assignments  are  overruled  and  the  judgment  is  aflSnned. 

Affirmed. 

Writ  of  error  refused. 


Northern  Texas  Traction  Company  v.  Delphia  Thompson. 

Decided  April  14,  1906. 

1. — Discovered  Peril — Negligence. 

In  a  suit  for  damages  for  personal  injuries  resulting  from  a  collision  with 
one  of  defendant's  street  cars,  evidence  considered,  and  held  to  support  a  find- 
ing that  defendant's  motorman  was  guilty  of  negligence  in  not  sooner  stopping 
the  car  after  plaintiff's  peril  was  discovered. 

2. — Cliarge— Error  of  Omission. 

Where  the  error  in  a  charge  is  one  onlj  of  omission  it  is  the  duty  of  the 
complaining  party  to  present  a  charge  supplying  the  omission;  otherwise  such 
error  is  not  cause  for  reversal. 

3. — Same— Istne  Raised. 

It  is  the  duty  of  the  court  to  submit  every  issue  raised  by  a  reasonable 
construction  of  the  evidence. 

Appeal  from  the  District  Court  of  Tarrant  County.     Tried  below 
before  Hon.  Irby  Dunklin. 

Capps  &  Cantey  and  Hanger  <&  Short\  for  appellant. — It  is  contribu- 
tory negligence,  sufficient  to  preclude  a  recovery,  for  a  person  to  go 
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upon  a  street  car  track,  without  looking,  listening  or  taking  any  precau- 
tion to  discover  the  approach  of  a  street  car.  Ft.  Worth  &  D.  C.  Ry. 
V.  Wyatt,  9  Texas  Ct.  Rep.,  619;  Citizens  Ry.  Co.  v.  Holmes,  46  S.  W. 
Rep.,  116;  Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Kutac,  72  Texas,  643; 
International  &  G.  N.  Ry.  Co.  v.  De  Olios,  8  Texas  Ct.  Rep.,  211; 
International  &  G.  N.  Ry.  v.  Neflf,  87  Texas,  307;  Texas  &  P.  Ry.  Co. 
V.  Bigham,  90  Texas,  223. 

Where  the  uncontroverted  evidence  shows  that  when  the  peril  in 
which  plaintiff  had  placed  herself  had  been  discovered  by  the  agent  in 
charge  of  defendant's  car,  he  used  all  the  means  at  his  command  to  avert 
the  accident,  and  no  negligence  upon  his  part  in  this  respect  is  shown, 
a  verdict  in  favor  of  the  plaintiff  is  contrary  to  and  is  unsupported  by 
the  facts.  Lumsden  v.  Chicago,  R.  I.  &  T.  Ry.  Co.,  7  Texas  Ct.  Rep., 
169;  Houston  City  Ry.  Co.  v.  Parrell,  6  Am.  Elec.  Cases,  676;  Stabenau 
▼.  Atlantic  Ave.  Ry.  Co.,  15  N.  Y.  App.  Div.,  408. 

It  was  error  for  the  court  to  charge  the  jury  that  the  defendant  was 
guilty  of  negligence  per  se,  if  they  found  that  the  car  was  running  at 
a  'greater  rate  of  speed  than  seven  miles  per  hour,  unless  he  had  limited 
this  instruction  by  further  instructing  the  jury  that  they  must  also 
find  that  the  accident  would  not  have  happened  if  the  car  had  been 
running  at  a  less  rate  of  speed  than  seven  miles  per  hour.  Louisville 
&  N.  Ry.  Co.  V.  McCombs,  54  S.  W.  Rep.,  183;  Houston  ft  T.  C.  Ry.  v. 
Carruth,  50  S.  W.  Rep.,  1036;  Houston  ft  T.  C.  Ry.  v.  Malone,  37  S. 
W.  Rep.,  640;  Brush,  etc.,  Co.  v.  Lefevre,  93  Texas,  605;  Murray  v. 
Gulf,  C.  &  S.  P.  Ry.  Co.,  73  Texas,  2;  International  ft  G.  N.  Ry.  v. 
Ormond,  64  Texas,  487;  McDonald  v.  International  ft  G.  N.  Ry.,  86 
Texas,  1. 

R,  F.  Cook  and  Bashin,  Dodge  &  Bashm,  for  appellee. 

CONNER,  Chief  Justice, — This  is  an  appeal  from  a  judgment  in 
appellee^s  favor  for  $350  as  damages  for  personal  injuries  received  by 
her  in  a  collision  with  one  of  appellant's  cars,  at  the  time  being  operated 
on  appellant's  line  of  street  railway  over  and  along  Bessie  Street,  within 
the  limits  of  the  city  of  Port  Worth.  Appellant  insists,  as  its  principal 
grounds  for  reversal,  upon  two  propositions,  substantially  as  follows: 
First.  That  the  uncontradicted  evidence  shows  that  appellee's  injuries 
proximately  resulted  from  her  own  contributory  negligence,  which  was 
pleaded.  Second.  That  after  appellee's  perilous  position  was  discovered 
by  the  motorman  operating  appellant's  car  at  the  time,  he  used  all  the 
diligence  and  means  and  appliances  possible  in  order  to  stop  said  car 
and  prevent  said  accident,  and  hence  was  not  guilty  of  negligence  in 
this  respect. 

Here  stated  in  a  general  way,  the  evidence  tends  to  show  that  the 
car  was  running  along  Bessie  Street  in  an  easterly  direction  at  a  speed 
in  excess  of  that  allowed  by  an  ordinance  of  the  city  of  Port  Worth, 
which  had  been  pleaded  by  appellee  as  a  ground  of  negligence;  that 
appellee  approached  the  car  line  from  the  north,  going  in  a  southeasterly 
direction;  that  she  was  wearing  a  sunbonnet  and  had  upon  her  head  a 
bundle  of  clothes ;  that  she  did  not  notice  any  car  approaching  and  did 
not  hear  it  until  she  was  struck  by  the  car;  that  the  track  at  the  point  of 
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accident  is  down  grade  from  west  to  east,  sloping  slightly ;  that  appellee 
knew  the  car  track  was  there  and  intended  crossing  it;  that  she  did  not 
stop  and  listen  or  look  for  the  car;  that  she  knew  that  cars  passed  up  and 
down  on  that  track  very  often;  that  the  bonnet  she  had  on  prevented 
her  from  hearing  well ;  that  the  bundle  of  clothes  upon  her  head  increased 
the  difficulty  of  hearing. 

She  testified:  "Yes  sir,  I  steppisd  on  the  track  without  looking  in 
either  direction  to  see  whether  or  not  a  car  was  coming.  ...  No 
sir,  I  was  not  looking  for  any  car.  I  knew  that  the  track  was  there  and 
that  cars  went  along  there  frequently.  ...  I  just  went  across  the 
track  without  looking  in  either  direction  to  see  if  a  car  was  coming. 
.  .  .  Yes  sir,  I  knew  that  if  a  car  ran  against  me  that  it  would  hurt 
me.  ...  I  was  just  fixing  to  cross  the  track  when  the  car  struck 
me.  .  .  .  Yes  sir,  I  had  good  eyesight,  .  .  .  and  good  hearing, 
.  .  .  and  there  was  nothing  the  matter  with  my  mind."  There  is 
other  evidence  relating  to  the  issue  of  contributory  negligence  which  we 
need  not  set  out. 

Conceding  appellee^s  contributory  negligence,  however,  the  issue  of 
discovered  peril,  also  presented  by  appellee  in  her  pleadings,  remains,  and 
upon  this  issue  we  think  the  judgment  below  must  be  sustained.  The 
evidence  is  voluminous  and  we  wiU  not  quote  it  at  length,  but  we  think 
it  tends  to  show  that  the  motorman  discovered  appellee  not  less  than 
three  car-lengths,  or  ninety  feet,  from  the  point  of  collision;  that  he 
was  operating  one  of  appellant's  small  cars  which  could  have  been 
stopped  very  quickly;  that  the  motorman  as  well  as  one  or  more  of  the 
passengers  upon  the  car  almost  immediately  discovered  that  appellee 
was  going  to  cross  the  track,  and  that  she  did  not  hear  the  warning  bell 
or  gong  sounded  by  the  motorman;  that  the  motorman  did  not  apply 
the  emergency  brake  until  within  about  twenty  feet  from  appellee,  at 
which  time  he  also  holloed  to  appellee,  who  thereupon  halted  a  little 
in  her  gait,  and  the  corner  of  the  car  struck  her  bundle  of  clothes, 
knocked  her  over  and  injured  her.  We  think  the  evidence  tends  to  show 
that  the  motorman  was  guilty  of  negligence  in  failing  to  immediately 
apply  his  emergency  brake  and  even  reverse,  if  need  be,  the  power  upon 
the  car  in  order  to  stop  it,  when  by  the  exercise  of  reasonable  care  he 
could  have  discovered  that  appellee  did  not  hear  his  warning  and  was 
going  upon  the  track.  We  tiiink  the  evidence  tends  to  show  that  the 
car  could  have  been  stopped  in  time  had  this  been  done,  and  that  such  ' 
negligence  was  a  contributing  cause  of  appellee's  injuries.  The  motor- 
man  testified  that  he  began  to  sound  his  gong  when  he  discovered  ap- 
pellee. Mrs.  Dooley  testified  that  her  attention  was  attracted  by  the 
ringing  said  gong  and  that  appellee  appeared  not  to  notice  the  car  as 
it  came.  Miss  Annie  Britton  testified  that  it  was  the  ringing  of  the 
bell  and  the  yelling  of  the  motorman  that  attracted  her  attention ;  that 
when  she  turned  and  looked  appellee  did  not  seem  to  hear  the  ringing 
bell  nor  the  motorman's  holloing,  but  continued  to  advance  to  the  track. 
J.  P.  Adkinson  testified  to  the  effect  that  he  was  sitting  on  the  north 
side  of  the  car;  that  his  attention  was  attracted  to  appellee  with  the 
bundle  of  clothes  on  her  head,  and  that  she  kept  coming  across  the 
street ;  that  the  motorman  rung  his  gong  and  that  she  seemed  to  pay  no 
attention  whatever  to  the  car ;  that  the  car  was  not  going  fast  and  that 
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the  current  was  off;  that  the  brake  had  been  set  to  a  certain  degree 
ever  since  they  had  started  down  hill;  that  the  car  was  about  fifteen 
feet  from  the  negro  woman  when  the  motorman  began  to  wind  the 
brake  tighter  and  exert  all  the  power  he  could.  The  motorman  testified 
on  direct  examination  that  appellee  with  a  bundle  of  clothes  on  her 
head  turned  as  though  she  was  going  across  the  track;  that  he  tapped 
his  gong  to  attract  her  attention  and  let  her  know  the  car  was  coming; 
that  she  did  not  pay  any  attention;  that  he  then  began  to  ring  it 
louder  and  set  up  his  brake;  that  the  current  was  off,  the  car  was  just 
rolling.  On  cross-examination  he  testified  that  the  car  was  "one  of 
those  small  cars.  You  can  stop  them  quicker  than  you  can  a  large  car. 
Yes,  you  can  stop  them  quick.  When  I  first  saw  this  woman  I  might 
have  been  a  hundred  feet  away  from  her.  When  I  first  began  to  ring 
the  gong  she  was  something  like  two  or  three  or  four  car  lengths  away. 
Just  as  soon  as  I  noticed  that  she  was  going  to  cross  the  track,  that  she 
was  going  that  way,  I  tapped  my  gong.  I  noticed  right  at  once  that 
she  didn't  pay  any  attention  to  us.  I  was  about  twenty  feet  from  her 
when  I  began  to  set  the  brake.''  Mr.  Williams  testified  on  cross-examina- 
tion that  the  car  was  about  thirty  feet  long ;  that  when  he  first  saw  ap- 
pellee she  was  about  twenty  feet,  or  something  like  that,  from  the 
track ;  that  the  motorman  rang  his  gong  about  three  car  lengths  or  nine- 
ty feet  from  the  point  of  contact. 

The  charge  of  the  court  relating  to  the  general  issue  of,  negligence  is 
objected  to,  but  we  find  no  reversible  error  upon  the  grounds  assigned. 
It  is  insisted  that  the  court  erred  in  instructing  the  jury  that  a  viola- 
tion of  the  city  ordinance  limiting  the  speed  of  street  cars  to  seven 
miles  per  hour  would  constitute  negligence,  without  "further  instructing 
the  jury  that  they  must  further  find  that  the  accident  would  not  have 
happened  if  the  car  had  been  running  at  a  less  rate  of  speed  than  seven 
miles  per  hour."  It  is  also  objected  that  there  is  no  evidence  showing 
that  the  excessive  speed  of  the  car  caused  the  injuries  complained  of. 

The  charge  to  which  these  objections  are  leveled  is  in  that  part  in 
which  the  court  was  stating  abstract  rules  of  law.  The  evidence  certainly 
raised  the  issue.  The  abstract  proposition  was  correct,  and  when  the 
court  came  to  submit  the  issue,  the  jury  were  specifically  instructed  to 
the  effect  that  they  could  not  find  for  appellee  on  this  issue  unless  they 
found  that  such  excessive  speed  "was  the  proximate  cause  of  plaintiffs 
injury,"  and  that  she  was  without  contributory  negligence.  If  appel- 
lant desired  a  more  specific  application  of  the  doctrine  of  proximate 
cause  to  the  evidence,  an  appropriate  request  therefor  should  have  been 
presented.  The  error,  if  any,  was  but  one  of  omission,  for  which  no 
relief  should  now  be  given. 

We  think  the  remaining  objection  likewise  untenable.  The  evidence 
is  susceptible  of  the  construction  that  had  the  car  not  been  running  at 
a  prohibited  speed,  appellee  would  either  have  gotten  entirely  across  the 
track  without  being  struck,  or  that  the  motorman  could  have  stopped 
the  car  in  time  to  have  avoided  injuring  her.  The  court,  therefore,  was 
authorized  to  submit  the  issue  of  proximate  cause,  for  on  appeal,  if 
there  be  a  reasonable  construction  of  the  evidence  supporting  the  action 
complained  of,  such  construction  should  be  adopted. 
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Finding  no  error  in  the  trials  and  believing  that  the  judgment  in 
appellee's  favor  is  at  least  supported  by  the  evidence  upon  the  issue  of 
discovered  peril,  the  judgment  is  a£Srmed. 

Affirmed. 


International  and  Great  Northern  Railroad  Company  v.  H.  M. 

Heittneb. 

Decided  April   18,   1906. 

1. — ^Eyidenoe — ^Bes  Inter  Alios — ^Harmleu  Error. 

The  admission,  against  a  railroad  company,  of  a  letter  from  an  agent  of 
a  connecting  line  to  his  own  company,  purporting  to  give  statements  of  ^aintiff 
about  damage  to  his  cattle  in  shipment  over  such  connecting  lines,  was  error; 
but  not  cause  for  reversal  where  the  facts  recited  therein  were  testified  to  by 
plaintiff  on  ihe  triaL 

2. — Contract — Oattle  Shipment — Notice  of  Claim — ^Eeasonableness. 

An  agreement,  by  a  shipper  of  live  stock,  to  give  notice  of  his  claim  for 
damages  within  91  days  was  not  unreasonable,  where  the  evidence  showed  cir- 
cumstances under  which  it  could  have  been  readily  complied  with,  and  failure 
to  give  such  notice  constituted  a  defense  to  his  action  for  damages,  on  which 
plaintiff  was  entitled  to  have  specific  requested  instructions  given. 

3. — Same — Connecting  lines. 

Where  on  a  shipment  of  live  stock  over  connecting  lines  the  contract  with 
the  initial  carrier  limited  its  liability  to  damages  on  ito  own  lines  and  provided 
for  notice  to  it  of  the  shippers  claim  therefor,  notice  given  to  the  agent  of  the 
terminal  carrier  without  proof  to  show  that  he  was  agent  to  receive  same  for 
defendant,  the  initial  one,  was  not  a  compliance  with  the  contract. 

4. — Notice  of  Claim  for  Damages — ^Waiver. 

A  contract  by  a  live  stock  shipper  that  he  would  give  notice  in  writing 
to  the  contracting  carrier  of  his  claim  for  damages,  was  not  waived  by  a  merely 
incidental  conversation  of  the  shipper  with  the  agent,  in  which  he  stated  that 
his  horses  were  damaged,  and  the  agent  replied  that  he  had  got  such  notice 
from  the  company,  and  it  was  error  to  submit  the  question  of  waiver  of  the 
stipulation  upon  such  evidence. 

0. — Same. 

To  constitute  waiver  of  a  contract  by  plaintiff  to  give  notice  of  his  claim 
for  damages  the  acts  relied  on  must  have  led  plaintiff  to  believe  that  the  pro- 
vision would  not  be  insisted  on  and  induced  him  to  omit  compliance  therewith. 

Appeal  from  the  Comity  Comrt  of  Travis  County.  Tried  below  before 
Hon.  Jno.  W.  Homsby. 

S.  R.  Fisher  and  J.  H.  Tallichet,  for  appellant. — It  appearing  from 
the  uncontroverted  testimony  that  J.  J.  Hamlett  was  not  the  agent  of 
defendant,  but  the  agent  of  the  Texas  &  Pacific  Railway  Company  at 
Waskom,  Texas,  the  reading  in  evidence  over  the  objection  of  defendant 
of  a  letter  from  said  Hamlett  to  the  auditor  of  the  company  of  which 
he  was  agent,  merely  purporting  to  recite  statements  made  by  the  plain- 
tiff to  the  writer  of  the  letter,  was  the  admission  of  hearsay  evidence, 
which  should  have  been  excluded. 

There  was  no  evidence  that  any  of  defendant's  agents  had  waived 
the  stipulation  contained  in  plaintiff's  contract  providing  that,  as  a 
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condition  precedent  to  his  right  to  maintain  any  suit  for  loss  or  damage 
to  his  horses,  he  would  give  defendant  notice  in  writing  of  such  damage 
within  ninety-one  days  after  the  happening  of  the  same.  Western  Union 
Tel.  Co.  V.  Ferguson,  27  S.  W.  Rep.,  1048;  Baldwin  v.  Western  Union 
Tel.  Co.,  33  S.  W.  Rep.,  890 ;  Western  Union  Tel.  Co.  v.  Rains,  63  Texas, 
27;  Gulf,  C.  &  S.  P.  Ry.  Co.  v.  Trawick,  68  Texas,  314;  Gulf,  C.  & 
S.  P.  Ry.  Co.  V.  Gatewood,  79  Texas,  89 ;  Young  v.  Western  Union  Tel. 
Co.,  65  N.  Y.,  165;  Riddlesbarger  v.  Hartford  Ins.  Co.,  7  Wall.,  389. 

The  evidence  conclusively  showed  that  plaintiff  had  contracted  that 
if  he  failed  from  any  cause  to  give  defendant  notice  in  writing  of  any 
claim  for  damages  within  ninety-one  days  after  the  happening  thereof, 
such  failure  should  be  a  complete  bar  to  the  recovery  of  such  damages. 

It  is  the  duty  of  the  court,  when  there  is  any  evidence  tending  to 
support  an  issue  raised  by  the  pleadings,  to  submit  said  issue  in  its 
charge  to  the  jury,  or  where  it  has  failed  to  do  so  and  a  special  instruc- 
tion is  asked  presenting  such  issue,  to  give  the  same  in  charge,  and 
a  failure  to  so  charge  or  to  give  such  special  instruction  is  reversible 
error.  Southern,  etc.,  Ry.  Co.  v.  Sage,  11  Texas  Ct.  Rep.,  977;  Mis- 
souri, K.  &  T.  Ry.  Co.  V.  Renfro,  11  Texas  Ct.  Rep.,  314;  Houston  & 
T.  C.  Ry.  Co.  V.  Jones,  11  Texas  Ct.  Rep.,  315;  Preeman  v.  Carter,  10 
Texas  Ct.  Rep.,  497;  Heatheriy  v.  Little,  40  S.  W.  Rep.,  445;  Smithwick 
V.  Andrews,  24  Texas,  495;  Barkley  v.  Tarrant  Co.,  53  Texas,  256,  257; 
Houston,  E.  &  W.  T.  Ry.  Co.  v.  Adams,  63  Texas,  206;  Texas  &  P.  Ry. 
Co.  V.  Scott,  64  Texas,  551;  Leach  v.  Wilson  County,  68  Texas,  355; 
Wegner  v.  Biering,  73  Texas,  89;  East  Line,  etc.,  Ry.  Co.  v.  Smith,  65 
Texas,  171;  Diamond  Mill  Co.  v.  Groesbeck  National  Bank,  9  Texas 
Civ.  App.,  33 ;  Houston  &  T.  C.  Ry.  Co.  v.  Stewart,  14  Texas  Civ.  App., 
705;  McCarthy  v.  Houston  &  T.  C.  Ry.  Co.,  21  Texas  Civ.  App.,  — ; 
Missouri,  etc.,  Ry.  Co.  v.  Wylie,  33  S.  W.  Rep.,  772;  Missouri,  K.  & 
T.  Ry.  Co.  V.  McGlamory,  89  Texas,  637. 

Dickens  £  Cupp  and  Brady  £  Caldwell,  for  appellee. 

KEY,  Associate  Justice. — H.  M.  Heittner  shipped  a  carload  of 
horses  from  Taylor  to  Waskom,  Texas,  over  the  lines  of  the  International 
&  Great  Northern  Railroad  Company  and  the  Texas  &  Pacific  Railway 
Company.  When  the  shipment  reached  its  destination  some  of  the  ani- 
mals were  injured,  and  thereafter  Heittner  brought  this  suit  against  the 
International  &  Great  Northern  Railroad  Company  for  damages;  and, 
from  a  verdict  and  judgment  in  his  favor,  the  company  has  appealed. 

The  testimony  complained  of  in  the  first  assignment  of  error  was  not 
admissible,  but  it  added  nothing  to  what  had  already  been  proved,  and 
affords  no  ground  for  reversal. 

As  the  shipment  was  made  under  a  written  contract  which  limited  the 
defendant's  liability  to  its  own  line,  we  hold  that  error  was  committed 
in  refusing  requested  instruction  No.  2,  specifically  declaring  the  effect 
of  that  provision  of  the  contract  and  advising  the  jury  that  the  de- 
fendant was  not  liable  for  such  injuries,  if  any,  as  were  inflicted  after 
the  shipment  was  delivered  to  the  connecting  carrier.  The  court's 
charge  on  that  subject  was  not  as  specific  and  definite  as  the  requested 
instruction. 
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We  also  sustain  the  fourth  assignment  of  error  which  complains  of 
the  verdict,  because  it  was  shown  that  the  plaintiff  had  failed  to  com- 
ply with  the  stipulation  in  the  contract  requiring  him  to  give  written 
notice  of  his  claim  for  damages  within  ninety-one  days.  It  affirmative- 
ly appears  from  the  plaintiff's  own  testimony  that  he  failed  to  give 
such  notice  to  the  defendant.  He  submitted  testimony  tending  to  show 
that  the  agent  of  the  Texas  &  Pacific  Bailway  at  Waskom,  at  his  in- 
stance, prepared  a  written  notice  of  his  claim  for  damages,  and  for- 
warded it  to  the  headquarters  of  that  company ;  but  the  testimony  fails 
to  show  that  that  company  or  its  agent  at  Waskom  was  the  agent  or 
representative  of  the  defendant,  the  International  &  Great  Northern 
Bailroad  Company.  The  trial  court  submitted  to  the  jury  the  question 
of  the  defendant's  waiver  of  the  written  notice  required  by  the  contract, 
but  we  fail  to  find  any  testimony  to  support  a  finding  of  such  waiver. 
There  is  testimony  tending  to  show  such  waiver  by  the  Texas  ft  Pacific 
Bailway  Company,  but  not  by  the  International  &  Great  Northern  Bail- 
road  Company.  In  reaching  this  conclusion,  we  have  not  overlooked 
the  plaintiff's  testimony  where  he  stated  that  in  about  35  days  after  the 
damage  accrued  he  returned  to  Taylor,  interviewed  appellant's  agent 
with  whom  the  contract  was  made,  and  told  him  that  all  of  the  horses 
were  damaged,  to  which  the  agent  replied  that  he  had  received  notice 
from  the  company  to  that  effect.  It  is  quite  manifest  from  the  plain- 
tifl?8  testimony  that  he  went  to  the  agent  referred  to,  not  to  give  writ- 
ten notice  of  his  claim  for  damages,  but  for  another  purpose,  and  that 
the  reference  to  damages  was  merely  incidental  and  that  what  was  said 
by  the  agent  on  that  subject  did  not  induce  the  plaintiff  to  forego  the 
presentation  of  written  notice,  as  required  by  the  contract. 

After  stating  that  the  railroad  agent  at  Waskom  required  him  to  pay 
about  $9  excess  on  freight  charges,  which  was  afterwards  refunded  to 
him  by  appellant's  agent  at  Taylor,  and  after  detailing  what  was  done 
by  himself  and  the  agent  of  the  connecting  carrier  at  Waskom  to  ascer- 
tain the  extent  of  the  injury,  and  in  the  preparation  and  forwarding 
the  written  notice  which  he  said  that  agent  forwarded  to  the  headquar- 
ters of  that  company,  he  said;  '1  came  back  to  Taylor  to  collect  this 
money  from  the  agent  there,  McKay,  and  asked  him  about  the  money 
they  made  me  pay  over  there  in  Waskom  on  the  horses.  I  said,  ^All 
my  horses  got  damaged  on  account  of  your  giving  me  too  large  a  car.' 
He  said,  'Well,  I  didn't  think  a  foot  of  room  would  make  any  (£fference, 
but  I  got  notice  from  the  Company  that  your  horses  were  damaged.'" 
But  the  plaintiff  did  not  testify  that  the  remark  of  the  agent  referred 
to  influenced  him  in  any  wise  in  reference  to  presenting  or  asserting 
his  claim  against  the  appellant.  On  the  contrary,  he  stated  that  he 
did  not  know  at  that  time  that  it  was  necessary  to  give  written  notice; 
and  also  stated,  as  a  further  reason  for  not  giving  such  notice,  that  he 
was  sick  most  of  the  time  and  wa&  waiting  to  hear  from  the  agent  at 
Waskom. 

In  order  to  establish  a  waiver  on  the  part  of  the  defendant  it  was 
necessary  for  the  plaintiff  to  submit  proof  tending  to  show  that  appel- 
lant or  one  of  its  agents  did  something  calculated  to  induce  him  to  be- 
lieve that  it  would  not  insist  upon  the  stipulation  of  the  contract  re- 
quiring written  notice.    Instead  of  showing  that  the  statement  of  appel- 
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lant^s  agent  at  Taylor,  to  the  eflfect  that  he  had  received  information 
from  the  company  that  the  plaintiff's  horses  were  damaged^  influenced 
him  in  the  course  thereafter  pursued  he  assigned  other  and  different 
reasons  by  which  he  was  influenced.  Hence  we  hold  that  the  proof  of 
waiver  was  insufficient. 

We  also  hold  that  the  stipulation  in  the  contract  requiring  written 
notice  of  the  claim  for  damages  within  ninety-one  days  was  reasonable. 
The  plaintiff's  own  testimony  shows  that  before  half  of  the  time  had 
expired  he  returned  to  Taylor  and  presented  another  claim  to  appellant's 
agent  with  whom  the  contract  was  made ;  and  we  can  perceive  no  reason 
why  he  could  not  at  the  same  time  have  presented  his  claim  in  writing 
for  damages  to  his  horses. 

The  assignments  which  complain  of  the-  court's  charge  are  overruled, 
except  the  one  which  involves  the  contention  that  the  question  of  waiver 
should  not  have  been  submitted  to  the  jury. 

Upon  another  trial  it  may  be  that  the  plaintiff  will  be  able  to  submit 
other  testimony  relating  to  the  question  of  waiver;  and  therefore  the 
judgment  will  be  reversed  and  the  cause  remanded  for  another  trial. 

Reversed  and  remanded. 


Houston  and  Texas  Central  Railroad  Company  et  al.  v.  S.  H. 

Buchanan. 

Decided  April   18,   1906. 

1. — Railway — Cattle  Shipment — Demand  for  Cars. 

Qi,  demand  by  a  cattle  shipper  that  a  railway  company  furnish  him  can 
to  transport  his  cattle  to  a  point  on  the  line  of  another  road  is  construed  as 
demanding  cars  for  the  through  shipment;  with  this  the  company  was  not 
bound  to  comply  unless  having  some  partnership  or  joint  arrangement  with 
the  connecting  lines  for  such  through  shipment,  and  was  not  liable  for  the 
statutory  penalty  (Rev.  Stats.,  arts.  4497-4500)  for  its  failure  to  furnish  cars 
on  such  demand,    i 

2.— Same— Validity  of  Statute. 

Whether  the  statute  imposing  a  penalty  for  failing  to  furnish  a  shipper 
cars  on  his  demand  is  valid  as  applied  to  interstate  shipments,  or  to  a  demand 
for  cars  to  go  through  to  a  destination  on  other  lines  of  road  is  questioned. 

3. — Shipper  and  Carrier — Routing  Shipment. 

A  railway  company  having  arrangements  with  certain  connecting  lines  for 
a  joint  through  rate  on  cattle  shipments  to  a  point  off  its  road,  and  so  routing 
them  on  contracts  signed  by  the  shipper  only  after  he  had  demanded  and  been 
refused  a  routing,  at  such  through  rate,  over  other  connections  making  a  shorter 
line  to  the  destination,  was  not  liable  for  damages  to  the  cattle  caused  by  the 
adoption  of  the  longer  instead  of  the  shorter  route,  if  it  had  no  arrangements 
for  a  through  rate  with  the  lines  constituting  such  shorter  route,  but  offered 
to  ship  to  such  connection  at  local  rates. 

Appeal  from  the  District  Court  of  Llano  County.  Tried  below  before 
Hon.  Clarence  Martin. 

S.  B,  Fisher  and  J.  H,  Tallichet  {Baker,  Botts,  Baker  &  Garwood  of 
connsel),  for  appellant. — Articles  41:97  to  4500,  of  the  Revised  Statute? 
of  Texas,  as  amondcd  by  the  Acts  of  1899,  do  not  authorize  the  recovery 
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of  penalties  for  the  failure  of  a  railroad  company  in  the  State  of  Texas 
to  furnish  ears  to  be  used  outside  the  State  of  Texas  and  in  interstate 
commercey  and  if  so  construed  are  unconstitutional  and  void.  Houston 
&  T.  C.  B.  B.  Co.  V.  Everett,  99  Texas,  — ;  Pittsburg,  etc.,  By.  Co.  v. 
Morton,  61  Ind.,  639. 

Articles  4497  to  4500,  inclusive,  of  the  Bevised  Statutes  of  Texas,  as 
amended  by  the  Acts  of  1899,  do  not  require  railroad  companies  to  fur- 
nish cars  to  be  used  beyond  their  own  line  of  railroad,  and  on  and  over 
the  lines  of  other  railroads,  and  beyond  the  limits  of  the  State  of  Texas. 
Bev.  Stats.,  arts.  4497-4500;  Houston  &  T.  C.  B.  B.  Co.  v.  Everett, 
99  Texas,  — ;  Pittsburg,  etc..  By.  Co.  v.  Morton,  61  Ind.,  639;  People 
V.  Chicago  &  A.  By.  Co.,  8  Am.  Bep.,  634 ;  Myrick  v.  Michigan  Cent. 
By.  Co.,  107  U.  S.,  106,  107;  Post  v.  Southern  By.  Co.,  62  S.  W.  Bep., 
306;  Houston,  E.  &  W.  T.  By.  Co.  v.  Campbell,  91  Texas,  551 ;  McCarty 
V.  Gulf,  C.  ft  S.  P.  By.  Co.,  79  Texas,  38 ;  Schloss  v.  Atchison,  T.  & 
S.  P.  By.  Co.,  86  Texas,  601 ;  Bonner  v.  Franklin,  etc.,  Association,  4 
Texas  Civ.  App.,  166;  Gulf,  C.  ft  S.  P.  By.  Co.  v.  Gray,  87  Texas,  316; 
Gulf,  C.  ft  S.  P.  By.  Co.  v.  Baird,  75  Texas,  264;  Austin  ft  N.  W.  By. 
Co.  V.  Slator,  7  Texas  Civ.  App.,  345. 

Articles  4497  to  4600,  inclusive,  of  the  Bevised  Statutes  of  Texas, 
being  highly  penal  in  character  and  in  derogation  of  common  law,  must 
be  strictly  construed.  It  can  not  be  held  that  by  implication  said  stat- 
utes require  that  cars  be  furnished  on  demand  for  use  beyond  the  line 
of  railroad  furnishing  them.  Farmers*,  etc..  Bank  v.  Bearing,  91  TJ.  S., 
29;  Galveston,  H.  ft  S.  A.  By.  Co.  v.  LeGierse,  61  Texas,  189. 

A  railroad  company  can  not  be  required  to  contract  for  the  transpor- 
tation of  freight  beyond  its  own  line  of  railroad,  and  a  fortiori,  it  can 
not  be  compelled  to  furnish  cars  to  be  used  beyond  its  own  line  in  making 
such  a  shipment,  nor  can  a  penalty  be  recovered  for  its  failure  or  refusal 
to  furnish  its  cars  for  such  purpose.  Gulf,  C.  &  S.  P.  By.  Co.  v.  Baird, 
75  Texas,  264;  Pittsburg,  etc..  By.  Co.  v.  Morton,  61  Ind.,  639. 

McLean  &  Spears,  for  appellee. — The  defendant  owed  the  duty  to 
plaintiff,  upon  demand  therefor  made  in  due  time,  to  furnish  suitable 
cars  in  which  to  ship  his  cattle,  regardless  of  the  point  of  destination, 
even  though  said  defendant  may  have  had  the  right  to  limit  the  use  of 
its  cars  to  its  own  line.  McCam  v.  International  &  G.  N.  By.  Co.,  84 
Texas,  358;  Gulf,  C.  ft  S.  P.  By.  Co.  v.  Baird,  75  Texas,  264;  Easton 
v.  Dudlev,  78  Texas,  238;  Hunt  v.  Nutt,  27  S.  W.  Bep.,  1031;  Myrick 
v.  Michigan  C.  By.  Co.,  107  IT.  S.,  107;  Newport  News  &  M.  V.  B. 
B.  Co.  V.  Mercer,  29  S.  W.  Bep.,  302 ;  Pittsburg  C.  ft  St.  L.  By.  Co.  v. 
Morton,  61  Ind.,  639;  Chicago,  St  L.  ft  P.  By.  Co.  v.  Wolcott,  141 
Ind.,  267;  5  Am.  &  Eng.  Encyc.  (2d  ed.),  175,  430;  6  Cyc,  372. 

The  written  demand  for  cars  does  not  constitute  a  demand  for  cars 
to  be  used  outside  the  State  of  Texas,  or  in  interstate  commerce,  or 
beyond  the  terminus  of  defendant's  own  line  of  railroad.  Western  Union 
Telegraph  Co.  v.  Trice,  48  S.  W.  Bep.,  770;  Mason  v.  McLaughlin,  16 
Texas,  27;  Hill  v.  Smith,  6  Texas  Civ.  App.,  317;  Trabue  v.  Stonum, 
20  Texas,  454 ;  T^ongley  v.  Caruthers,  64  Texas,  288 ;  Halfin  v.  Winkle- 
man,  83  Texas,  167 :  Kennon  v.  Bailey,  37  S.  W.  Bep.,  778. 

Articles  4497  to  4500,  Bevised  Statutes,  are  strictly  within  the  scope 
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of  the  local  law;  and  so  long  as  Congress  had  not  legislated  upon  the 
particular  subject,  are  to  be  regarded  as  in  aid  of  interstate  commerce, 
and  a  rightful  exercise  of  the  police  power  of  the  state  to  regulate  the 
relative  rights  and  duties  of  all  persons  and  corporations  within  its 
limits.  Houston  &  T.  C.  B.  B.  Co.  v.  Mayes,  83  S.  W.  Bep.,  53;  Arm- 
strong V.  Galveston,  H.  &  S.  A.  By.  Co.,  92  Texas,  121;  Texas  &  P. 
By.  Co.  V.  Walker,  60  S.  W.  Bep.,  797;  Gulf,  C.  &  S.  F.  By.  Co.  v. 
Dwyer,  75  Texas,  581;  Chicago,  M.  &  St.  P.  By.  Co.  v.  Solan,  169 
U.  S.,  133;  Bichmond  and  A.  B.  Co.  v.  Patterson  Tobacco  Co.,  169 
U.  S.,  311;  Missouri,  K.  &  T.  By.  Co.  v.  McCann,  174  U.  S.,  580; 
Western  U.  T.  Co.  v.  Connecticut  Publishing  Co.,  181  U.  S.,  92;  Hous- 
ton &  T.  C.  B.  B.  Co.  V.  Everett,  99  Texas,  — . 

Articles  4497  to  4500  apply  when  the  proposed  shipment  is  destined 
to  a  point  beyond  the  limits  of  the  State  and  beyond  the  terminus  of 
the  line  of  the  initial  carrier,  as  well  as  to  shipments  to  points  within 
the  limits  of  the  State,  and  upon  the  line  of  such  initial  carrier,  and 
are  in  aid  of  interstate  commerce,  and  not  a  regulation  thereof.  Art. 
4494,  4497-4600,  Bev.  Stats.,  of  Texas,  as  amended  by  Acts  of  1899; 
Houston  &  T.  C.  By.  Co.  v.  Mayes,  83  S.  W.  Bep.,  53;  Chicago,  M.  & 
K.  P.  B.  B.  Co.  V.  Solan,  169  U.  S.,  133;  Wisconsin  M.  &  P.  By.  Co. 
V.  Jacobson,  179  U.  S.,  287;  Cherokee  Nation  v.  Southern  Kansas  B. 
B.  Co.,  135  U.  S.,  641. 

When  it  appeared  from  the  pleadings  and  evidence  that  the  defendants 
Houston  &  Texas  Central  Bailroad  Company  and  the  Gulf,  Colorado 
&  Santa  Fe  Bailway  Company,  together  with  the  Atchison,  Topeka  & 
Santa  Fe  Bailway  Company  formed  connecting  lines  from  the  initial 
to  the  point  of  destination,  by  the  way  of  Brenham,  and  by  the  way  of 
Lampasas,  and  that  the  way  by  Lampasas  was  a  shorter  and  more  ex- 
peditious route,  and  that  the  defendants  and  the  Atchison,  Topeka  & 
Santa  Fe  Bailway  Company  had  established  and  agreed  upon  a  tiirough 
joint  rate  between  said  initial  point  and  destination,  the  plaintiff  had  a 
right  to  demand  that  his  cattle  be  shipped  by  the  same  carriers  over 
their  lines  of  road  by  the  shorter  and  more  expeditious  route  by  way  of 
Lampasas.  Arts.  4535,  4536,  4537,  Bev.  Stats.;  Wisconsin,  M.  ft  P. 
B.  Co.  V.  Jacobson,  179  U.  S.,  287;  Bae  v.  Grand  Trunk  By.  Co.,  14 
Fed.  Bep.,  401 ;  Iowa  v.  Chicago,  etc.,  B.  Co.,  33  Fed.  Bep.,  391. 

FISHEB,  Chief  Justice. — This  was  a  suit  by  S.  H.  Buchanan 
against  the  Houston  &  Texas  Central  Bailroad  Company  and  the  Gulf, 
Colorado  &  Santa  Fe  Bailway  Company  to  recover  of  the  first  defendant 
$175  as  a  penalty  for  the  alleged  failure  of  said  defendant,  for  one  day, 
to  furnish  seven  stock  cars  demanded  by  plaintiff,  and  to  recover  of 
both  defendants  $1,500  damages  alleged  to  have  been  sustained  by  a 
shipment  of  300  head  of  stock  cattle  made  by  plaintiff  April  16,  1903, 
over  the  lines  of  railroad  of  defendants  and  the  Atchison,  Topeka  ft 
Santa  Fe  Bailway  Company,  from  Llano,  Texas,  to  Fairfax,  Oklahoma. 
Trial  May  3,  1905,  resulted  in  a  verdict  and  judgment  for  plaintiff 
against  the  Houston  &  Texas  Central  Bailroad  Company  for  $175  by 
way  of  penalty,  and  for  $561.25  damages  and  interest ;  and  against  the 
Gulf,  Colorado  &  Santa  Fe  Bailway  Company  for  $337.25  damages  and 
interest. 
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There  are  assignments  of  errors  which  object  to  so  much  of  the  judg- 
ment as  is  against  the  Houston  &  Texas  Central  Railroad  Company  for 
the  amount  of  penalties  recovered  for  the  failure  to  furnish  cars  in  which 
to  ship  the  cattle  within  the  time  requested.  The  cattle  in  question  were 
to  be  transported  from  Llano,  Texas,  to  Fairfax,  in  the  Territory  of 
Oklahoma.  One  of  the  objections  is  that  the  statute  under  which  the 
demand  for  cars  was  made  does  not  relate  to  an  interstate  shipment. 
Another  objection  is  to  the  effect  that  the  demand  was  for  cars  to  be 
used  in  transporting  the  cattle  over  the  entire  route,  much  of  which  was 
beyond  the  line  of  the  Houston  &  Texas  Central  Railroad  Company, 
and  was  over  the  lines  of  connecting  carriers.  Other  objections  were 
urged  to  the  law  upon  which  the  demand  for  cars  was  predicated,  but 
the  two  mentioned  will  only  be  noticed  by  us  in  disposing  of  so  much 
of  the  judgment  as  relates  to  penalties. 

We  have  been  informed  through  publication  in  some  of  the  daily 
newspapers  of  the  State  that  the  Supreme  Court  of  the  United  States 
in  the  case  of  Houston  &  T.  C.  R.  R.  Co.  v.  Mayes,  on  writ  of  error  from 
this  court,  has  held  the  law  in  question  to  be  unconstitutional  as  being 
opposed  to  the  Interstate  Commerce  clause  of  the  constitution.  We  have 
not  read  the  opinion  of  that  court,  nor  have  we  received  any  official  in- 
formation as  to  the  full  nature  and  effect  of  the  decision  in  the  case 
mentioned.  However,  while  we  have  no  reason  to  doubt  the  correctness 
of  the  published  report,  we  have  reached  the  conclusion  that  the  statute, 
if  it  could  be  held  valid,  does  not  apply  to  the  demand  made  for  ears 
in  this  instance.    The  written  demand  is  as  follows  : 

'Uano,  Texas,  April  8,  1903. 
"Mr.  B.  W.  Tarrence,  Agent, 

H.  &  T.  C.  R.  R.  Co.,  Llano,  Texas. 

"Dear  Sir:     For  the  purpose  of  making  a  shipment  of  cattle  from 

Llano,  Texas,  to  Fairfax,  0.  T.,  I  desire  seven  stock  cars  at  Llano, 

Texas,  on  the  14th  day  of  April,  A.  D,  1903.    I  herewith  tender  you 

one-fourth  of  the  amount  of  freight  charges  for  the  use  of  such  cars. 

Very  tnUy  yours,  S.  H.  Buchanan/' 

The  evidence  shows  that  Llano  is  a  station  upon  the  Houston  &  Texas 
Central  Railroad ;  and  it  is  a  fact  known  that  it  does  not  operate  a  road 
leading  to  Fairfax,  Oklahoma  Territory.  The  cars  were  used  and  in- 
tended to  be  used  over  the  Houston  &  Texas  Central  Railroad,  and 
from  it  transferred  to  its  connecting  line,  the  Gulf,  Colorado  &  Santa 
Fe  Railway,  which  would  carry  the  cars  and  the  cattle  to  the  point  of 
destination.  The  cars  were  not  delivered  on  the  day  requested,  which 
fact  was  the  basis  of  the  judgment  for  penalties  against  the  Houston 
&  Texas  Central  Railroad  Conapany. 

We  have  given  this  written  demand  much  consideration,  in  order  to 
determine  what  construction  should  be  given  to  it,  and  we  have  con- 
cluded to  hold  that  it  is  an  express  request  for  cars  to  be  furnished  and 
to  be  used  in  the  transportation  of  the  cattle  from  Llano  to  Fairfax. 
The  railroad  has  interposed  the  defense  that  under  the  statute  upon 
which  tiiis  demand  is  predicated  they  were  not  required  to  furnish  cars 
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to  be  used  by  a  connecting  carrier  to  transport  the  shipment  to  its 
destination.  In  other  words,  that  the  Houston  &  Texas  Central  Rail- 
road Company  was  not  required  to  heed  the  request  for  cars  to  be  used 
beyond  its  own  line.  There  is  no  evidence  of  any  partnership  agreement 
or  traffic  arrangements  between  the  two  roads  with  reference  to  the  use 
of  cars  owned  by  either  road.  We  find  nothing  expressly  stated  in  the 
statute  in  question  which  requires  the  initial  carrier  to  furnish  cars  to 
be  used  by  connecting  lines  in  the  transportation  of  commodities  to 
the  point  of  destination.  The  statute  being  penal  in  character  will 
receive  a  strict  construction,  and  we  will  not,  by  implication,  read  into 
it  words  that  will  impose  such  a  burden  or  duty  upon  the  carrier  fur- 
nishing the  cars;  and  if  the  law  could  be  held  to  require  this  to  be  done 
without  the  consent  of  the  carrier,  we  would  have  serious  doubt  as  to  its 
validity.  The' railway  company  is  the  owner  of  its  cars  and  is  entitled 
to  their  exclusive  use,  as  much  so  as  any  other  property  it  may  possess; 
and  if  it  could  be  forced  against  its  consent  to  furnish  and  surrender  its 
cars  to  a  connecting  carrier  to  be  used  by  it,  for  the  same  reason  it 
could  be  compelled  to  furnish  the  connecting  line  with  locomotives  and 
train  crews,  and  anything  else  that  might  be  necessary  or  needful  to 
be  used  by  the  latter  carrier  in  the  operation  of  its  public  business. 
Therefore  we  hold  that,  under  the  demand  in  question,  the  penalties 
could  not  be  recovered. 

Appellants'  eighth  assignment  of  error  is  well  taken.  It  complains 
of  the  action  of  the  trial  court  in  refusing  appellants'  special  instruction 
No.  3.  This  charge  has  been  compared  with  that  approved  in  Houston 
&  T.  C.  R.  R.  Co.  V.  Everett,  13  Texas  Ct.  Rep.,  930  (99  Texas,  — ), 
and,  other  than  a  slight  change  in  verbiage,  we  find  no  difference  between 
the  two  instructions.  It  appears  from  the  evidence  of  the  witness 
Buchanan  that  a  demand  was  made  on  the  agent  at  Llano  to  bill  the 
cattle  through  by  way  of  I^ampasas ;  or,  if  that  could  not  be  done,  then 
by  way  of  McNeill.  The  cattle  were  billed  and  shipped  from  IJano 
by  way  of  Brenham,  a  route  150  or  200  miles  longer  than  by  way  of 
limpasas  or  McNeill.  At  Brenham,  the};  were  delivered  to  the  Gulf, 
Colorado  &  Santa  Pe  Railway,  the  connecting  line  of  the  Houston  & 
Texas  Central.  The  appellee  in  his  direct  testimony  testified:  '^We 
were  first  informed  that  they  would  not  take  us  by  way  of  Lampasas 
when  we  were  ready  to  start,  after  we  had  loaded  our  stock,  they  told 
us  then  for  certain  that  we  wouldn't  get  to  go  that  way.  After  we  were 
loaded  and  ready  to  start,  I  signed  up  one  written  contract."  The  con- 
tract mentioned  provided  for  transportation  over  the  first  line  of  road 
to  Brenham,  and  he  says  that  there  was  no  further  discussion  of  the 
terms  of  shipment  "after  we  loaded,  and  prior  to  the  time  I  signed  this 
written  contract.  I  agreed  to  go  by  McNeill  or  Lampasas.  They 
wouldn't  take  us  either  way."  The  evidence  shows  that  there  was  a 
through  connecting  system  of  roads  from  Llano  to  Fairfax  by  way 
of  Lampasas  or  by  McNeill,  and  that  if  the  cattle  had  been  transported 
by  way  of  Lampasas  they  would  have  reached  the  Gulf,  Colorado  4 
Santa  Fe  road  at  that  point,  and  which  would  have  given  a  continuous 
route  to  the  point  of  destination. 

On  cross-examination,  the  plaintiff  testified :  '*At  the  time  I  handed 
in  my  order,  I  think  I  specified  a  particular  route.     I  did  not  specify 
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any  particular  route  in  that  written  demand.  At  the  time  I  was  there 
he  asked  me  which  way  I  wanted  to  go,  and  I  told  him  by  Lampasas. 
He  told  me  I  could  ship  to  Lampasas  by  the  local  rate  and  local  billing. 
My  demand  was  that  he  ship  them  by  way  of  Lampasas  under  through 
billing,  all  the  way  through  in  the  same  cars  to  destination.  I  wanted 
them  billed  through  from  Llano  to  Fairfax  by  way  of  Lampasas,  go 
through  under  through  billing  in  the  same  cars.  Then  he  told  me  he 
could  not  do  that,  he  would  bill  me  local  to  Lampasas  at  the  local  rate, 
and  then  me  make  my  own  arrangements  with  the  Santa  Pe  at  Lam- 
pasas. I  didn't  want  that.  1 4hen  demanded  that  he  do  the  same  thing, 
through  billing  and  through  cars  by  way  of  McNeill  and  Milano  Junc- 
tion. He  refused  that,  but  said  he  could  do  it  by  the  local  rate  to  Mc- 
Neill, and  then  me  make  my  arrangements  with  the  I.  &  6.  N.  and 
Santa  Fe.  Both  of  those  I  refused,  the  local  part  of  it,  and  demanded 
that  I  go  through  under  through  billing  from  Llano  to  Fairfax  at  $63.25 
a  car — which  was  what  he  told  us  the  rate  was.  I  wasn't  willing  to  pay 
more  than  $63.25  a  car  for  the  freight  to  that  point,  because  he  told  me 
that  was  the  rate,  and  I  wasn't  willing  to  have  the  local  billing  or  local 
rates.  He  told  me  the  Brenham  route  was  the  shortest  route  he  could 
give  you  through  billing  and  through  rates  by.  He  said  the  routes  by 
Brenham  or  Hempstead  were  still  further,  and  he  gave  the  shortest  route 
he  said  he  could  give  under  that  billing." 

There  is  evidence  that  shows  that  at  the  time  this  shipment  was  made 
there  was  no  arrangement  between  the  two  roads-  as  to  a  through  billing 
other  than  by  way  of  Brenham,  and  if  this  fact  is  true,  the  demand  of 
the  plaintiff  in  the  evidence  last  quoted,  will  settle  the  case  against  him 
as  to  the  claim  for  damages  growing  out  of  the  longer  haul  on  account 
of  routing  by  Brenham.  And  if  the  evidence  was  conclusive  upon  the 
question  that  this  was  the  only  route  under  a  through  billing  that  could 
be  given,  we  would  render  the  judgment  in  appellant's  favor  on  this 
branch  of  the  case;  but,  however,  there  may  be  some  question  as  to 
whether  or  not  the  agent  of  I^lano  was  correct  in  the  statement  that  he 
made  to  the  plaintiff  that  he  could  not  bill  through  by  way  of  Lampasas 
or  McNeill  and  Milano.  If  the  plaintiff  requested  a  through  billing 
and  transportation  by  either  of  these  shorter  routes,  and  it  was  wrong- 
fully denied  him  by  the  Houston  &  Texas  Central  Railroad  Company, 
when  it,  imder  its  traffic  arrangements  with  the  other  roads  had  the 
power  or  authority  to  grant  it,  the  H.  &  T.  C.  could  be  held  liable  for 
any  damages  that  might  have  resulted  by  reason  of  the  longer  haul  and 
routing  by  Brenham,  unless  that  road  would  be  protected  by  the  written 
contract  signed  and  executed  by  the  plaintiff  under  which  the  cattle 
were  transported.  If  the  plaintiff  voluntarily  and  under  circumstances 
that  would  make  the  written  contract  binding  upon  him,  agreed. to  ship 
by  Brenham,  or  waived  the  right  previously  demanded  for  transportation 
by  Lampasas  or  McNeill,  then  he  is  in  no  condition  to  complain.  But 
if  he  was  deceived  and  led  into  tiie  execution  of  this  contract  by  reason 
of  false  information  given  him  by  the  agent  of  inability  to  through 
route  by  Lampasas  or  McNeill;  or  if  the  contract  was  executed  imder 
such  circumstances  as  to  bring  its  validity  into  question  under  the  rule 
announced  in  Railway  Co.  v.  Carter,  9  Texas  Civ.  App.,  687,  then  plain- 
Vol.  XLII.  Civil— 40. 
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tiS  would  be  entitled  to  recover,  provided  the  cattle  sustained  any  in- 
jury by  reason  of  being  transported  by  the  longer  route. 

The  eleventh  paragraph  of  the  charge  of  i£e  trial  court,  which  is 
complained  of  in  the  ninth  and  tenth  assignments  of  error,  abstractly 
presents  a  correct  proposition  of  law;  but,  however,  the  principle  there 
announced  should,  upon  another  trial,  be  so  presented  as  to  be  in  ac- 
cord with  the  views  expressed  in  this  opinion.  As  before  said,  the  plain- 
tiff admits  that  he  was  informed  before  the  cattle  were  loaded  that 
there  could  be  no  through  billing  from  Llano  to  Fairfax  other  than 
by  Brenham;  and  if  this  was  true,  the  plaintiff  could  not  select  a 
different  route  and  exact  a  through  billing  when  the  carrier  was  not 
prepared  to  give  it,  and  he  had  been  informed  of  this  fact.  The  charge 
given  and  complained  of  omits  this  phase  of  the  case. 

We  overrule  the  twelfth  and  thirteenth  assignments  of  error.  We 
have  had  some  difficulty  in  reaching  a  conclusion  upon  the  question 
raised  in  the  fourteenth  assignment  of  error,  but  have  finally  concluded 
that  the  action  of  the  court  in  sustaining  the  special  exception  was  not 
erroneous. 

No  error  is  pointed  out  in  the  fifteenth  and  sixteenth  assignments. 

For  the  errors  discussed,  the  judgment  is  reversed  and  the*cau8e  re- 
manded. 

Reversed  and  remanded. 


Missouri,  Kansas  and  Texas  IUilway  Company  op  Texas  v.  A.  G. 

Barnes. 


Decided  April   IS,   1906. 

1. — Pleading — Nesrligenoe— Befeetlve  XaelilBery. 

An  allegation  of  negligence  in  furnishing  defective  machinery  is  sufficiait 
if  it  points  out  the  particular  thing  or  apparatus  which  was  defective,  without 
specifying  the  imperfection,  though  specially  demurred  to. 

8. — ^AsslgnmentB — ^Briefs. 

Assignments  of  error  not  copied  in  the  brief  need  not  be  considered. 

3.^Atsiuiied  Bisk— <;iiarge. 

In  an  action  by  a  servant  against  the  master  for  personal  injury,  a  charge 
on  the  risks  assumed,  which  did  not  except  those  arising  from  defective  ma- 
chinery and  negligence  of  other  servants  for  which  the  master  was  liable,  was 
properly  refused. 

4. — Charge — ^Proximate  Caute— Contributory  Hegllgenoe. 

A  charge  was  properly  refused  which  precluded  a  servant  from  recoveiy 
for  personal  injuries  if  he  boarded  a  car  moving  at  a  dangerous  rate  of  speed, 
without  the  qualification  that  such  act,  instead  of  defective  machineiy  or  n^- 
ligence  of  other  servants  of  defendants  must  have  caused  the  injury. 

6. — Same. 

The  act  of  plaintiflf  in  boarding  a  rapidly  moving  car  could  not  constitute 
negligence  preventing  a  recovery  for  injuries  received,  after  he  had  got  on  the 
car  safely,  by  the  car  being  suddenly  stopped. 

6. — Charge  on  Weight  of  Evidence. 

A  requested  charge  was  properly  refused  as  being  on  the  weight  of  evidence 
where  it  required  the  Jury  to  consider  all  the  facts  and  circumstances  in  evi- 
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denoe  in  determining  the  question  of  contributory  negligence,  the  jury  having 
the  right  to  disregard  facts  for  which  they  consider  the  evidence  insufficient. 

7. — ^STldenoe. 

Where  an  automatic  coupling  device  was  shown  not  to  have  worked  it  was 
proper  to  show  that  such  devices  worked  well  when  in  good  order,  in  support 
of  other  evidence  of  the  existence  of  defects. 

8.— HegUgenoe— Knowledge. 

An  instruction  does  not  impose  a  burden  of  more  than  ordinary  care  which 
requires  the  exercise  of  such  as  would  have  been  used  by  a  man  of  ordinary 
prudence  under  the  circumstances  known  or  which  "should"  have  been  known 
to  him. 

Appeal  from  the  District  Court  of  Williamson  County.  Tried  below 
before  Hon.  V.  L.  Brooks. 

F.  L.  Shuriieff  and  W,  E,  Spell,  for  appellant. — On  allegations  of  de- 
fective coupling  apparatus:  City  of  Marshall  v.  McAllister,  18  Texas 
Civ.  App.,  160;  Dallas  C.  E.  S.  By.  Co.  v.  McAllister,  14  Texas  Ct. 
Sep.,  388;  Dallas  C.  E.  S.  By.  Co.  v.  Hardy,  12  Texas  Ct.  Bep.,  963. 
On  refusal  of  special  charge  No.  2:  St.  Louis  S.  W.  By.  Co.  of  Texas 
V.  Arnold,  87  S.  W.  Bep.,  176 ;  Texas  Trunk  Bv.  Co.  v.  Ayres,  83  Texas, 
269. 

The  law  only  requires  the  servants,  agents  and  employes  of  a  rail- 
way company,  upon  occasions  such  as  the  one  in  question,  to  exercise 
that  degree  of  care  which  a  person  of  ordinary  prudence  would  exercise 
under  all  the  circumstances  then  known  by  him  to  exist,  or  which  could 
be  known  by  him  to  exist  by  the  use  of  ordinary  care.  International 
&  G.  N.  By.  Co.  V.  Hall,  14  Texas  Ct.  Bep.,  349;  St.  Louis  S.  W.  By. 
Co.  V.  Pope,  86  S.  W.  Bep.,  5 ;  Austin  &  N.  W.  By.  Co.  v.  Beatty,  73 
Texas,  596;  St.  Louis,  A.  &  T.  By.  Co.  v.  Pinley,  79  Texas,  86;  Gal- 
veston, H.  &  S.  A.  By.  Co.  v.  Williams,  62  S.  W.  Bep.,  808 ;  Houston 
&  T.  C.  By.  Co.  V.  Oram,  49  Texas,  346;  International  ft  G.  N.  By. 
Co.  V.  Bell,  75  Texas,  521. 

John  W,  Parker,  for  appellee. — The  petition  stated  the  facts  of  neg- 
ligence with  sufficient  particularity.  Galveston,  H.  &  S.  A.  By.  Co.  v. 
Templeton,  87  Texas,  45 ;  East  L.  ft  B.  B.  By.  Co.  v.  Brinker,  68  Texas, 
502. 

The  servant  does  not  assume  the  risks  arising  from  the  failure  of  the 
master  to  do  his  duty,  unless  he  knows  of  the  failure  and  the  attendant 
risks  or  in  the  ordinary  discharge  of  his  own  duty  must  necessarily  have 
acquired  the  knowledge.  Missouri,  K.  ft  T.  By.  Co.  v.  Hannig,  91 
Texas,  350,  351. 

EIDSON,  Associate  Justice. — ^This  is  a  suit  brought  by  the  ap- 
pellee in  the  court  below  against  the  appellant  for  damages  for  personal 
injuries  alleged  to  have  been  caused  through  the  negligence  of  appel- 
lant. 

Appellant  answered  in  the  court  below  by  general  demurrer,  special 
exceptions,  general  denial  and  pleas  of  contributory  negligence  and  as- 
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snmed  risk.  A  trial  before  the  court  and  jury  resulted  in  a  verdict  and 
judgment  in  favor  of  appellee  in  the  sum  of  $8,000. 

Appellant's  first  assignment  of  error  complains  of  the  action  of  the 
court  below  in  overruling  its  first  special  exception  to  appellee's  first 
amended  original  petition.  This  exception  was  addressed  to  that  part 
of  appellee's  petition  which  alleged  the  defective  condition  of  the  coup- 
ling apparatus  attached  to  the  appellant's  car,  and  that  appellant's  em- 
ploye failed  to  properly  operate  same  if  it  was  in  proper  working  order, 
on  the  ground  that  the  allegations  are  not  sufficiently  specific.  The  pe- 
tition pointed  out  the  particular  thing  or  apparatus  which  was  defective, 
and  this  was  sufficient  without  undertaking  to  specify  the  particular 
imperfection  in  same.  (Galveston,  H.  ft  S.  A.  Ry.  Co.  v,  Templeton, 
87  Texas,  45;  Missouri,  K.  &  T.  Ry.  Co.  v.  Brinker,  68  Texas,  502.) 

Appellant's  second  and  third  assignments  of  error  as  embraced  in  its 
brief  are  not  copies  of  these  assignments,  or  any  assignments  contained 
in  the  record.  Under  headings  of  second  and  third  assignments  of 
error  in  the  brief  are  copied  simply  certain  special  exceptions  of  appel- 
lant to  appellee's  petition,  without  any  statement  showing  the  action 
of  the  court  upon  same,  or  what  action,  if  any,  was  assigned  as  error. 
Hence  these  assignments  will  not  be  considered.  (Rule  29  Courts  of 
Civil  Apps.;  Dean  v.  Cato,  12  Ct.  Rep.,  764;  Railway  Co.  v.  Norris,  29 
S.  W.  Rep.,  953;  Johnson  v.  Brown,  65  S.  W.  Rep.,  485.) 

There  was  no  error  in  the  refusal  by  the  court  below  of  appellant's 
special  charge  No.  16.  This  charge,  insofar  as  it  related  to  contributory 
negligence,  was  not  justified  by  any  evidence ;  as  there  was  no  evidence 
tending  to  show  that  appellee  was  negligent  in  the  manner  in  which 
he  performed  the  work  devolving  upon  him;  and  that  part  of  same 
which  relates  to  assumed  risk  was  not  a  correct  enunciation  of  the  law 
as  applicable  to  the  facts  of  this  case,  as  it  does  not  exclude  from  the 
risks  the  jury  are  told  appellee  assumed,  such  as  might  arise  from  the 
defective  condition  of  the  coupling  apparatus  and  the  failure  of  the 
brakeman  Worsham  to  use  ordinary  care  to  uncouple  the  cars,  which 
under  tiie  law  he  did  not  assume  by  virtue  of  his  employment.  (Mis- 
souri, K.  ft  T.  Ry.  Co.  V.  Hannig,  91  Texas,  360,  351.) 

Appellant's  special  charge  No.  2,  the  refusal  of  which  is  complained 
of  in  its  fifth  assignment  of  error,  is  upon  the  weight  of  the  testimony 
in  that  it  assumes  that  the  car  upon  which  appellee  climbed  or  was  on 
at  the  time  of  the  accident,  was  going  at  a  hieh  and  dangerous  rate  of 
speed  at  the  time  he  boarded  same  or  was  on  tne  same.  And  it  ignores 
the  liability  of  the  appellant  arising  from  the  defective  coupling  appara- 
tus or  the  negligence  of  the  brakeman  Worsham  in  operating  the  coup- 
ling apparatus.  If  appellee,  in  the  discharge  of  his  duty,  went  on  the 
car,  or  was  on  same  when  it  was  running  at  a  high  and  dangerous  rate 
of  speed,  and  was  injured  on  account  of  the  defective  coupling  appara- 
tus or  the  negligence  of  the  brakeman  to  properly  operate  the  coupling 
apparatus,  and  not  on  account  of  the  high  and  dangerous  rate  of  8pee<^ 
appellant  would  be  liable. 

Appellant's  special  charge  No.  1  was  properly  refused  upon  the 
ground  stated  by  the  trial  judge,  which  was,  it  excluded  the  issue  aris- 
ing from  the  alleged  defective  coupling  apparatus;  and,  further,  we 
do  not  think  there  is  any  testimony  in  the  record  authorizing  this 
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special  charge.  Hence  we  overrule  appellant's  sixth  assignment  of 
error. 

There  was  no  error  in  the  action  of  the  court  below  in  refusing  to 
give  appellant's  special  charge  No.  5,  as  same  does  not  announce  a 
correct  proposition  of  law^  as  applicable  to  the  facts  in  this  case.  The 
manner  of  appellee's  going  upon  the  cars  had  nothing  to  do  with  his 
injuries.  He  succeeded  in  getting  upon  the  cars  safely^  and  the  manner 
in  which  he  got  upon  the  cars,  therefore,  could  not  have  in  any  way 
contributed  to  or  caused  his  injuries.  His  injuries  were  received  after 
he  had  gotten  upon  the  cars  and  remained  there  some  time,  by  the  same 
being  suddenly  and  violently  stopped,  causing  him  to  be  thrown  there- 
from. And  this  special  charge  was  also  improper  because  the  first 
part  thereof  enjoined  upon  the  jury  the  duty  of  considering  all  the 
surrounding  facts  and  circumstances  in  evidence  before  they  could  de- 
termine whether  or  not  appellee  was  guilty  of  contributory  negligence; 
and  was,  therefore,  in  effect,  a  charge  upon  the  weight  of  the  testimony 
in  that  it  is  an  instruction  to  the  jury  tiiat,  in  the  opinion  of  the  court, 
a  part  of  the  testimony  was  not  sufficient  for  them  to  determine  this 
issue  by,  but  that  they  should  consider  all  before  arriving  at  a  conclusion ; 
whereas  the  jury  should  have  been  left  free  to  determine  the  issue  from 
the  testimony  according  to  their  own  views  of  its  sufficiency.  The  tes- 
timony being  conflicting  on  the  question  as  to  whether  or  not  the  ap- 
pellee  was  guilty  of  contributory  negligence,  the  jury  had  the  right  to 
disregard  the  testimony  of  some  of  the  witnesses,  and  determine  the 
issue  according  to  the  testimony  of  others.  (Houston,  B.  &  W.  T.  By. 
Co.  V.  Eunnels,  92  Texas,  305;  Dwyer  v.  Bassett,  63  Texas,  277;  Willis 
V.  Whitsitt,  67  Texas,  677;  Davidson  v.  Wallingford,  88  Texas,  624.) 

The  court  below  gave  to  the  jury  appellant's  special  charge  No.  9, 
which  sufficiently  covered  the  subject  to  which  its  special  charge  No. 
8  relates,  and  on  that  account  it  was  not  error  to  refuse  to  give  to  the 
jury  the  latter,  especially  in  view  of  the  instructions  embraced  in  the 
main  charge  limiting  appellee's  right  to  recover  to  such  damages  as 
were  sustained  directly  and  proximately  by  falling  from  the  car  men- 
tioned in  his  petition. 

Appellant's  ninth  assignment  of  error  is  overruled  for  the  reasons 
stated  in  disposing  of  the  sixth  assignment  of  error.  The  testimony, 
admission  of  which  is  complained  of  in  the  tenth  assignment  of  error, 
was  responsive  to  the  question  asked,  and  was  the  statement  of  a  matter 
within  the  personal  knowledge  of  the  witness,  and  therefore  not  subject 
to  the  objections  interposed  to  same. 

The  testimony  of  the  plaintiff,  complained  of  in  appellant's  eleventh 
assignment  of  error,  was  admissible  in  view  of  the  testimony  of  the 
brakeman  Worsham  that  the  coupling  apparatus  did  not  uncouple,  and 
that  "the  part  of  the  lever  that  extends  out  from  the  car  over  the 
knuckle  was  a  little  bit  shorter  than  it  should  be.  It  was  what  I  term 
a  little  bit  short,  the  least  little  bit.  It  extended  out  far  enough.  It 
was  not  straightened  out  quite  far  enough.  The  lever  that  extends  out 
from  the  end  of  the  car  did  not  come  to  an  angle  enough.  I  don't 
know  what  figure  that  would  cut  in  the  operation  of  the  car,  because 
I  am  not  an  expert  car  man.    It  could  have  been  that  that  kept  it  from 
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uncoupling/'  And  further  the  same  fact  proven  by  plaintiff  was  proved 
by  the  witnesses  Worsham  and  Slagel  without  objection  by  appellant. 

Appellant's  twelfth  assignment  of  error  is  overruled  for  reasons  stated 
in  disposing  of  its  tenth  assignment  of  error. 

The  third  paragraph  of  the  charge  of  the  court  below  is  not  subject 
to  the  criticisms  of  appellant  contained  in  its  thirteenth  assignment  of 
error  and  propositions  thereunder.  The  contention  of  appellant  is 
that  the  expression  in  said  paragraph  of  the  charge,  "or  which  should 
have  been  known  by  him  to  exist,'*  required  of  the  brakeman  Worsham 
a  greater  degree  of  care  than  ordinary  care.  In  our  opinion  this  clause 
of  the  charge,  when  read  in  connection  with  the  language  preceding  it, 
is  not  susceptible  of  the  construction  contended  for  by  appellant.  The 
pronoun  *Tiim"  in  the  clause  quoted,  refers  to  "a  man  of  ordinary  pru- 
dence" preceding  it  in  said  paragraph  of  the  charge;  and  hence  the 
said  clause  should  be  construed  as  if  it  read  "or  which  should  have 
been  known  by  a  man  of  ordinary  prudence  to  exist.'^ 

Appellant's  fourteenth  assignment  of  error  is  overruled.  There  is 
testimony  in  the  record  sufficient  to  support  the  finding,  of  the  jury 
that  appellant  was  guilty  of  the  acts  of  negligence  charged  against  it 
in  appellee's  petition  and  submitted  to  the  jury  in  the  charge  of  the 
court,  and  that  such  negligence  was  the  direct  and  proximate  cause 
of  appellee's  injuries;  and  the  testimony  is  also  sufficient  to  justify  the 
finding  of  the  jury  that  appellee  was  not  guilty  of  contributory  negli- 
gence in  any  of  the  respects  charged  against  him  in  appellant's  answer; 
and  the  testimony  was  also  sufficient  to  warrant  the  finding  of  the  jury 
against  appellant  on  the  issue  of  assumed  risk  set  up  in  its  answer.  We 
also  conclude  that  the  testimony  warrants  the  finding  of  the  jury  that 
appellee  was  injured  substantially  as  alleged  in  his  petition,  and  as  a 
result  thereof  was  damaged  in  the  amount  found  by  the  jury. 

The  judgment  of  the  court  below  is  affirmed. 


Writ  of  error  refused. 


Affirmed. 


W.  B.  Walker  &  Sons  v.  Charles  E.  Allen. 

Decided  April  18,  1906. 
Statement  of  Faeti— Signature  and  Approval. 

An  agreement  signed  by  counsel  that  the  "above  and  foregoing'  contains  a  full 
statement  of  the  facts,  with  the  approval  of  the  judge  following,  can  not  be 
taken  as  a  signature  and  approval  of  a  statement  of  evidence  following,  instead 
of  preceding,  such  words. 

Appeal  from  the  County  Court  of  Travis  County.  Tried  below  before 
Hon.  John  W.  Homsby. 

Allen  &  Hart,  for  appellants.  (In  a  motion  for  rehearing,  which 
was  overruled,  appellants  counsel  made  showing,  supported  by  affidavit, 
that  the  evidence  included  in  the  transcript  was  the  same  intended  by 
the  agreement  and  approval,  which,  being  written  on  a  separate  sheet, 
was  inadvertently  attached  to  the  beginning  instead  of  the  end  of  the 
statement.) 

No  briefs  were  on  file  for  the  appellee. 
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EIDSON,  Associate  Justice. — There  is  no  statement  of  facts  con- 
tained in  the  record  which  can  be  considered  by  this  court.  There  is 
a  paper  copied  in  the  record  designated  ^'Statement  of  facts  filed  Sep- 
tember 14,  1905/'  beginning  with  the  style  and  number  of  the  case 
and  an  agreement  of  the  attorneys  **that  the  above  and  foregoing  state- 
ment of  facts  is  a  full^  fair  and  complete  statement  of  all  facts  as  intro- 
duced in  evidence  before  the  court  on  the  trial  of  the  above  numbered 
and  styled  cause/'  signed  by  the  attorneys  for  plaintiff  and  defendant, 
and  marked  approved  and  signed  by  the  trial  judge.  There  is  nothing 
above  or  going  before  this  agreement  on  the  paper  or  proceeding  except 
the  statement  quoted  first  above.  Below  the  agreement  of  attorneys, 
their  signatures  and  the  approval  and  signature  of  the  judge  appears 
the  words  "statement  of  facts,"  and  below  this  appear  the  names  and 
testimony  of  certain  witnesses,  which  fill  the  remainder  of  the  paper 
without  anything  whatever  at  the  close  thereof  to  indicate  whether  or 
not  the  testimony  copied  was  all  the  testimony  adduced  on  the  trial  of 
the  case,  or  that  it  constituted  the  statement  of  facts  referred  to  in  the 
agreement  of  counsel  copied  at  the  top  or  beginning  of  the  paper. 

The  statute  requires  that  where  the  parties  or  their  attorneys  agree 
upon  the  statement  of  facts,  they  shall  sign  the  same  and  then  submit 
it  to  the  judge,  who  shall,  if  he  find  it  correct,  approve  and  sign  it, 
and  the  same  shall  then  be  filed  with  the  clerk.  (Art.  1379  Sayles  Rev. 
Stat.)  While  there  is  an  agreement  signed  by  the  attorneys  and  ap- 
proved and  signed  by  the  judge,  the  statement  of  facts  referred  to  as 
agreed  to  and  approved,  does  not  appear  in  the  record;  and  for  us  to 
hold  that  the  testimony  of  witnesses  copied  below  and  after  the  agree- 
ment signed  by  attorneys  and  signed  and  approved  by  the  court  con- 
stituted the  statement  of  facts  referred  to  in  said  agreement  as  being 
''above  and  foregoing"  would,  in  our  opinion,  be  doing  violence  to  the 
plain  meaning  of  language,  and  therefore,  unauthorized.  Such  a  care- 
less method  in  the  preparation  of  a  statement  of  facts  should  not  be 
encouraged,  as  it  might  lead  to  the  incorporation  into  the  record  of  a 
cause  of  an  imperfect  or  incorrect  statement  of  facts,  or  at  least  cast 
suspicion  upon  the  same  being  perfect  and  accurate.  The  statement  of 
facts  in  a  case  should  be  so  prepared  as  that  no  doubt  could  arise  as  to 
the  paper  purporting  to  be  such  statement  being  an  accurate  and  com- 
plete statement  of  all  the  facts  proven  upon  the  trial  of  the  case. 

The  questions  raised  by  the  assignments  of  error  being  such  as  can 
not  be  reviewed  in  the  absence  of  a  statement  of  facts,  the  judgment  of 
the  court  below  will  be  aflSrmed. 

Affirmed, 


International  and  Great  Northern  Railroad  Company  v.  J.  K. 

Slusher. 

Decided  April  18,  1906. 

1. — ^Railway— -Brainage—Pereolatlnsr  Water. 

A  railway  company  is  liable  for  damages  caused  to  crops  by  the  percolation 
through  the  soil  of  water  allowed  to  accumulate  in  excavations  made  by  it  on  its 
property. 
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2, — ^Damaffei — Charflre. 

There  was  no  error  in  instructing  the  jury  to  assess  damages  in  any  sum 
which  in  their  judgment,  from  the  evidence,  plaintiff  had  sustained,  not  ex- 
ceeding the  amount  claimed  in  the  petition. 

3. — Charge. 

It  is  proper  to  refuse  a  requested  instruction^  the  substance  of  which  has  been 
already  given. 

Appeal  from  the  Comity  Court  of  Hays  County.  Tried  below  before 
Hon.  Ed.  R.  Kone. 

S.  R.  Fisher  and  J.  H.  Tallichet  (N.  A.  Stedman  and  John  M.  King 
of  counsel)^  for  appellant. — ^The  law  does  not  authorize  the  recovery  of 
damages  for  injuries  caused  by  percolating  water,  passing  from  or 
through  the  right  of  way  of  a  railway  company  and  through  adjoining 
land.    Bev.  Stats.,  art.  4436. 

The  court  erred  in  advising  the  jury  that  the  amount  sued  for  by 
plaintiff  was  $960,  and  in  charging  them  that  in  making  up  their  ver- 
dict they  were  limited  only  by  the  amount  sued  for.  Lee  v.  Yandell, 
69  Texas,  37. 

Will  0.  Barber,  for  appellee. — ^If  one  negligently  collects  either  per- 
colating or  surface  water  in  artificial  channels  upon  his  own  premises 
and  negligently  permits  the  escape  thereof  upon  or  onto  adjacent  land 
of  another,  thereby  inflicting  injury  as  a  natural  and  proximate  result 
thereof,  then  liability  accrues.  Woods'  Nuisances  (2d  ed.),  sec.  116; 
Parker  v.  Larsen  (Cal.),  21  Am.  St.  Rep.,  31;  Texas  &  P.  By.  v. 
O'Mahoney,  50  S.  W.  Bep.,  1049;  Texas  &  P.  By.  v.  O'Mahoney,  24 
Texas  Civ.  App.,  635;  Gembler  v.  Ecterhoff,  57  S.  W.  Bep.,  313. 

It  is  not  reversible  error  for  the  trial  court  to  limit  the  jury  in  their 
assessment  of  damages  to  the  amount  claimed  in  the  petition.  Texas 
Cent.  By.  Co.  v.  Burnett,  80  Texas,  538;  Texas  Cent.  By.  Co.  v.  Stuart, 
1  Texas  Civ.  App.,  642;  Texas  &  N".  0.  By.  Co.  v.  Carr,  42  S.  W.  Bep., 
127. 

KEY,  Associate  Justice. — ^Appellee  brought  this  suit  against  the 
railroad  company  to  recover  damages  on  account  of  the  latter^s  failure 
to  properly  construct  and  maintain  necessary  culverts  and  sluices  to 
control  surface  water,  and  alleged  negligence  in  making  ditches  and  ex- 
cavations, thereby  creating  reservoirs  which  filled  up  with  water  which 
percolated  on  to  the  plaintiff's  land  and  injured  his  crops.  The  plain- 
tiff recovered  a  judgment  for  $960,  and  the  railroad  company  has  ap- 
pealed. 

Several  objections  are  urged  to  the  court's  charge,  none  of  which  are 
regarded  as  tenable.  By  the  charge  the  plaintiff's  right  to  recover  was 
made  to  depend  upon  a  finding  of  negligence  on  the  part  of  the  rail- 
road company. 

Appellant's  contention  that  it  can  not  be  held  liable  for  injuries  re- 
sulting from  percolating  water  is  not  regarded  as  sound.    "Any  artificial  * 
device  by  which  water  or  other  substances  of  that  character  are  collected 
or  liold  where,  except  for  such  device,  they  would  not  be  collected  or 
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held,  and  which  may  escape  either  by  overflow,  percolation  or  in  form 
of  noxious  gases  upon  the  premises  of  another,  is  a  nuisance,  and  the 
party  creating  it  or  upon  whose  premises  it  exists  is'  liable  for  all  the 
damages  that  ensue  from  such  escape/'  (Woods  on  Nuisance,  2d  ed., 
sec  116.)  This  case  falls  within  the  rule  announced  by  Mr.  Woods. 
See  also  Texas  &  P.  By.  Co.  v.  O'Mahoney,  50  S.  W.  Bep.,  1049,  s.  c,  24 
Texas  Civ.  App.,  635;  Gembler  v.  Ecterhoff,  57  S.  W.  Bep.,  313. 

No  error  was  committed  in  advising  the  jury  that  they  could  not  find 
for  the  plaintiff  a  sum  exceeding  the  amount  claimed  in  the  petition, 
although  the  jury  allowed  the  plaintiff  all  that  he  claimed.  (Texas 
Cent.  By.  Co.  v.  Burnett,  80  Texas,  630;  Texas  Cent.  By.  Co.  v.  Stuart, 
1  Texas  Civ.  App.,  642 ;  Texas  &  N.  0.  By.  Co.  v.  Carr,  42  S.  W.  Bep., 
127.)  The  testimony  would  have  supported  a  larger  verdict,  and  it  was 
proper  to  inform  the  jury  that  he  was  restricted  to  the  amount  sued 
for. 

Appellant's  special  instruction  No.  2  was  correctly  refused  because, 
at  the  instance  of  appellant,  the  court  gave  another  special  instruction 
essentially  the  same  as  the  one  that  was  refused. 

There  is  testimony  in  the  record  which  supports  the  verdict.  No 
reversible  error  haa  been  shown  and  the  judgment  is  affirmed. 

Affirmed. 


San  Antonio  and  Aransas  Pass  Bailway  Company  v.  Mbs.  M.  A. 

Kivlin. 

Decided  April  18,  1906. 

1. — Personal  Injuries — ^Prevlont  111  Health. 

One  who  is  in  ill  health  previous  to  the  occurrence  of  an  injury  caused  by 
the  negligence  of  a  railroad  company  is  not  precluded  by  such  ill  health  from  re- 
covering for  such  injuries  as  are  the  proximate  result  of  the  accident. 

2. — ^Extent  or  Duration  of  Suffering. 

It  is  not  possible,  and  therefore  not  required,  to  produce  direct  or  positive 
testimony  of  how  long  a  person  will  live  to  suffer  from  permanent  injuries.  This 
is  ordinarily  a  question  which  must  be  left  to  the  judgment  of  the  jury. 

Appeal  from  the  District  Court  of  San  Patricio  Comity.  Tried  below 
before  Hon.  B.  A.  Stevens. 

Stayton  &  Berry  and  W.  F.  Timon,  for  appellant. — Appellee  having 
alleged  and  undertaken  to  sustain  by  proof  the  allegation  of  being  in 
good  health  prior  to  the  alleged  accident^  and  appellant  having  alleged 
and  sustained  by  proof  its  allegation  that  in  truth  and  fact  appellee's 
condition  was  the  result  of  previous  bad  health  and  not  of  the  alleged 
injury,  appellant  was  entitled  to  an  instruction  to  the  effect  that  if  the 
jury  believed  from  the  evidence  that  if  appellee  was  in  bad  health  prior 
to  the  alleged  injury,  then  they  should  find  for  the  appellant. 

The  appellee  having  alleged  the  impairment  or  destruction  of  a  state 
of  good  health  through  the  negligent  act  of  appellant,  and  the  latter  hav- 
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ing  pleaded  that  such  impairment  or  destruction  was  not  occasioned  by  its 
neglect,  but  was  the  proximate  result  of  prior  accidents  suffered  by 
appellee  or  by  reason  of  prior  ill  health,  and  the  issue  thus  joined  having 
been  sustained  by  proof,  it  was  the  duty  of  the  court  to  fully  submit 
the  issue  under  proper  instruction  and  the  failure  to  do  bo  is  error,  not 
relieved  from  by  giving  an  imperfect  charge  requested  by  appellant. 

Dougherty  dk  Dougherty  and  D.  McNeil  Turner,  for  appellee. 

JAMES,  Chief  Justice. — Plaintiff  (the  appellee)  recovered  judg- 
ment for  $1,000  damages  alleged  to  have  been  sustained  from  the  negli- 
gent handling  of  appellant's  passenger  train.  The  petition  alleged  that 
the  train  had  stopped  and  she  was  in  the  act  of  getting  a  drink  of  water 
at  the  cooler,  when  the  train  was  suddenly  and  violently  moved,  which 
threw  her  violently  against  the  car  and  water  cooler,  and  thereafter 
there  succeeded  several  other  jerks  and  jolts  cf  the  train  which  threw 
her  to  the  opposite  side  of  the  car  against  the  wall  with  great  force; 
that  thereby  ^e  received  severe  internal  injuries,  also  that  her  nervous 
system  was  thereby  almost  entirely  shattered  and  destroyed,  etc.,  de- 
tailing a  number  of  particular  results;  that  she  was  permanently  in- 
jured, and  has  been  rendered  unable  to  perform  her  household  or  ranch 
duties.  She  alleged  that  at  the  time  of  the  accident  she  was  in  good 
health  and  able  to  attend  to  her  household  and  ranch  duties.  That  the 
said  acts  of  moving  and  jerking  the  car  were  acts  of  negligence  on  the 
part  of  defendant's  employes  and  the  proximate  cause  of  all  her  said 
injuries. 

Defendant  pleaded  general  denial  and  specially  that  each  and  all  of 
her  injuries  complained  of  were  the  proximate  result  of  previous  acci- 
dent and  bad  health. 

Defendant  asked  the  following  instruction  which  was  refused :  "You 
are  instructed  that  if  you  believe  from  a  preponderance  of  evidence  that 
the  plaintiff  herein  was  in  bad  health  prior  to  the  alleged  injury  on 
July  5,  1904,  while  a  passenger  on  defendant's  train,  then  you  will  find 
for  the  defendant."  This  charge  was  properly  refused.  A  person  may 
be  in  bad  health  and  yet  recover  for  such  injurious  effects  upon  her  health 
as  are  caused  by  the  negligent  act  of  another.  Because  a  person  is  an 
invalid,  does  not  give  a  wrongdoer  license  to  add  to  her  infirmities.  The 
point  which  seems  to  be  made  is  that  inasmuch  as  plaintiff  alleged  that 
she  was  in  good  health  prior  to  this  accident,  it  was  necessary  for  her 
to  sustain  this  allegation  by  proof  in  order  to  recover.  This  is  true  to 
a  certain  extent,  that  is,  she  could  not  recover  insofar  as  her  condition 
was  attributable  to  her  previous  bad  health,  as  distinguished  from  such 
results  as  were  attributable  to  the  accident  complained  of  as  the  proxi- 
mate result  thereof.  It  is  further  contended  in  this  connection  that  as 
plaintiff  had  made  the  aforesaid  allegations  and  as  appellant  alleged, 
and  made  proof  of  its  allegations,  that  plaintiff's  condition  was  the  re- 
sult of  her  previous  bad  health  and  not  of  the  alleged  injury,  the  in- 
struction asked  should  have  been  given.  The  instruction,  ii  it  had  been 
so  worded  as  to  have  permitted  of  plaintiff  recovering  for  such  results  to 
her  health  as  were  proximately  caused  by  the  accident,  would  doubtless 
have  been  given.    The  charge  of  the  court  confined  the  recovery  to  such 
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injuries  as  were  caused  by  the  negligence  complained  of.  The  court  we 
find  also  gave  the  following  charge  at  appellant's  request:  *'You  are  in- 
structed that  if  you  believe  from  a  preponderance  of  the  evidence  that  the 
plaintiflF  herein  was  in  bad  health  prior  to  her  alleged  injury  .  .  . 
and  that  her  present  physical  condition  is  the  result  of  such  previous  ill 
health  then  you  will  find  for  the  defendant/' 

Under  the  third  and  fourth  assignments,  it  is  alleged  that  the  charges 
failed  to  submit  the  issue  raised  by  defendant  as  to  the  impairment  or 
destruction  of  plaintiff's  health  being  due  to  her  previous  condition, 
and  not  to  the  act  complained  of.  By  confining  the  liability  of  defend- 
ant to  such  injuries  as  were  caused  by  the  act  in  question,  the  charge, 
indirectly  at  least,  eliminated  all  injury  the  result  of  other  cause  or 
causes.  But  the  court  did  charge  directly  on  the  issue  by  giving  the 
defendant's  requested  charge  last  above  copied.  However,  any  omission 
to  charge  more  particularly  than  was  done  in  the  main  charge,  would 
not  afford  ground  for  reversal,  except  upon  charges  requested  and  re- 
fused. 

Under  the  fifth  and  sixth  assignments  the  contentions  appear  to  be 
based  on  the  alleged  absence  of  instructions  on  the  defense  referred  to 
in  the  preceding  assignments.  They  relate  to  the  charges  that  were 
given  on  the  measure  of  damages,  which  are  not  attacked  as  improper 
to  give  generally  in  case  of  this  character.  One  criticism  seems  to  be 
that  there  was  no  evidence  to  support  these  instructions  in  that  there 
was  no  evidence  as  to  the  extent  or  duration  of  any  physical  and  mental 
suffering  that  plaintiff  might  be  subjected  to  in  the  future.  Upon  this 
subject  the  question  is  ordinarily  one  which  in  the  nature  of  things  must 
be  left  to  the  judgment  of  the  jury  for  determination,  from  the  circum- 
stances appearing.  Positive  or  direct  testimony  of  how  long  a  person 
will  live  to  suffer  from  injuries  that  are  shown  to  be  permanent  can 
not  be  produced.  There  w^s  testimony  going  to  show  that  j)laintiff'8 
injuries  were  of  a  permanent  nature.  The  plaintiff  was  before  the  jury 
in  person  and  her  age  was  shown. 

Another  objection  to  the  charges  is  "that  it  was  not  shown  to  what 
extent  plaintiff  was  incapacitated  by  the  alleged  accident,  whether  same 
was  permancQt  or  how  long  it  might  continue,  nor  that  she  was  ex- 
pected or  was  required  to  perform  labor  or  domestic  duties,  nor  was  it 
shown  how  long  plaintiff  might  reasonably  expect  to  live  and  thus  es- 
tablish a  predicate  upon  which  to  base  a  finding  for  permanent  injury, 
nor  was  it  proven  what  such  future  services  were  reasonably  worth." 
The  part  of  the  charge  to  which  the  above  criticism  is  addressed  reads : 
"And  if  from  the  evidence  you  believe  the  injuries,  if  any,  are  perma- 
nent, and  that  by  reason  thereof  her  capacity,  if  any,  to  labor  and  per- 
form her  domestic  duties  will  be  diminished  in  the  future,  you  may  in 
estimating  the  damages  also  consider  her  diminished  capacity,  if  any, 
to  labor  in  the  future."  As  we  have  already  stated  there  being  evidence 
of  permanent  injury,  and  evidence  of  the  fact  that  her  injured  condi- 
tion was  such  as  diminished  if  not  destroyed  her  capacity  to  labor,  etc., 
it  was  for  the  jury  to  determine  how  long  in  their  judgment  such  con- 
(Utions  would  endure  and  to  what  extent.  There  was  evidence  from 
which  they  could  determine  the  extent  she  had  sustained  injury  in  these 
respects  at  tiie  time  of  the  trial,  and  there  was  sufficient  basis  for  them 
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to  estimate  and  detennine  these  matters  in  relation  to  the  future. 
(Gainesville,  H.  &  W.  Ry.  v.  Lacy,  86  Texas,  244;  Houston  &  T.  C. 
Ry.  V.  Harris,  70  S.  W.  Rep.,  336.) 

Affirmed. 
Writ  of  error  refused. 


C.  W.  Hahl  V.  C.  C.  Kellogg. 

Decided  April  18,  1006. 

1.— Principal  and  Afirent — ^Loyalty  and  Good  Faith. 

The  relation  of  principal  and  agent  is  fiduciary,  requiring  the  most  perfect 
loyalty  and  the  utmost  good  faith,  the  strictest  integrity  and  the  fairest  dealing 
on  the  part  of  the  agent  to  his  principal. 

2. — Same — ^Fraud — ^Forfeiture  of  Compensation. 

Where  an  agent  has  been  guilty  of  such  misconduct  as  amounts  to  treachery, 
or  has  wholly  failed  to  recognize  the  duties  and  responsibilities  imposed  upon 
him  by  his  situation,  he  is  not  entitled  to  compensation  for  services  rendered. 

3.-:-8ame — Same. 

Where  an  agent  made  a  sale  of  land  belonging  to  his  principal,  and  reported 
the  sale  as  having  been  made  at  a  price  less  than  that  actually  received,  in  a 
suit  by  the  principal  for  the  difference,  the  agent  is  not  entitled  to  compensation 
for  making  the  sale. 

4. — Findings  of  Law  and  Faets — ^Exceptions  not  Kecesiary— When. 

It  is  not  necessary  to  take  exception  to  findings  of  law  and  facts  when  there 
is  a  statement  of  facts  in  the  record  in  order  to  review  them  on  appeal. 

5. — Same — ''Error  Apparent  on  Face  of  Eecord." 

Appellate  Courts  will  consider  errors  apparent  on  the  face  of  the  record, 
although  not  objected  to  below.  By  an  "error  apparent  on  the  face  of  the  record" 
is  meant  "a  prominent  error,  either  fundamental  in  its  character,  or  one  deter- 
mining a  question  upon  which  the  very  right  of  the  case  depends.'' 

Error  from  the  District  Court  of  Harris  County.  Tried  below  before 
Hon.  Norman  G.  Kittrell. 

L.  B,  Moody,  for  plaintiflF  in  error. — ^The  court  erred  in  his  fourth 
conclusion  of  law,  in  that  he  finds  that  Hahl  became  liable  to  Kellogg 
for  the  diflPerence  between  $29,500  and  $22,000,  less  $1,000  compensa- 
tion, although  it  appears  from  the  evidence,  and  also  from  the  court's 
findings  of  fact,  that  Hahl  received  in  cash  only  two-thirds  of  $9,500, 
of  which  he  paid  to  other  agents  $2,000  for  their  assistance  in  maJdng 
the  sale,  and  remitted  $2,000  to  the  defendant  in  error. 

The  court  erred  in  concluding  that  the  plaintiff  was  entitled  to  judg* 
ment  against  Hahl  for  $6,500,  and  in  rendering  and  entering  judgment 
accordingly,  becayse  it  appears  from  all  the  evidence  in  the  case,  and 
from  the  court^s  findings  of  fact,  that  Hahl  only  received  $6,333.33,  of 
which  $2,000  was  paid  out  to  Ricker  and  Lehman  for  their  assistance 
in  making  the  sale,  and  $2,000  was  paid  to  defendant  in  error,  which 
would  leave  $2,333.33  1-3,  and  deducting  therefrom  the  $1,000  of  which 
the  court  found  Hahl  was  entitled  to  as  commission,  would  leave  Hahl 
liable,  if  at  all,  for  only  $1,333,33  1-3. 
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Huicheson,  Campbell  &  Huicheson,  for  defendant  in  error. — The 
utmost  good  faith  and  integrity  is  required  of  agent  toward  principal: 
Scott  V.  Mann,  36  Texas,  164;  Bain  v.  Brown,  66  N.  Y.,  285;  Trice  v. 
Comstock,  61  Law  Rep.  Ann.,  176 ;  HuflPcut  on  Agency,  sees.  90,  91. 

Agent  prohibited  from  making  profit  out  of  principaFs  business. 
Bell  V.  Maximos,  85  Texas,  140;  Armstrong  v.  O'Brien,  83  Texas,  648; 
Satterthwaite  v.  Loomis,  81  Texas,  64 ;  Am.  &  Eng.  Ency.  of  Law,  vol. 
1,  pp.  1072,  1073. 

When  agent  knows  that  principal  can  get  better  price  than  that  asked, 
his  duty  is  to  notify  him.  Am.  &  Eng.  Ency.  of  Law,  vol.  1,  p.  1069 ; 
Holmes  v.  Cathcart,  60  Law  Bep.  Ann.,  734 ;  Hegenmyer  v.  Marks,  37 
Minn.,  6. 

Agent  bound  to  advise  principal  of  everything  material  to  his  interest. 
Am.  &  Eng.  Ency.  of  Law,  vol.  1,  pp.  1069,  1070. 

Case  involving  acts  of  agent,  burden  on  agent  to  prove  everything 
fair  and  just.    McCormick  v.  Malin,  5  Black  (Ind.),  509. 

Gross  neglect  or  misconduct  on  the  part  of  an  agent  amounts  in  law 
to  a  complete  forfeiture  of  all  right  to  claim  for  compensation  from  his 
principal.  Nugent  &  Co.  v.  Martin,  1  Texas  Court  of  Appeals  Civil 
Cases,  sec.  1173;  Storey  on  Agency,  sees.  331,  334,  pp.  410-412  and 
notes;  Stewart  v.  Mather,  32  Wis.,  344. 

NEILL,  Associate  Justice. — C.  C.  Kellogg  sued  C.  W.  Hahl  to 
recover  $8,000  alleged  to  be  due  him  from  the  proceeds  of  the  sale  of 
lands  of  plaintiff  which  were  sold  for  him  by  defendant  as  his  agent, 
such  proceeds  having  been  received  by  defendant,  as  such  agent,  and 
never  paid  to  plaintiff.  The  defendant  having  answered  by  a  general 
denial,  and  the  case  being  tried  without  a  jury  judgment  was  rendered 
in  favor  of  plaintiff  for  $6,500  from  which  this  writ  of  error  is  prose- 
cuted. Besides  the  assignments  of  error  filed  by  defendant,  cross- 
assignments  of  error  were  filed  by  plaintiff. 

Conclusions  of  Fact. — C.  C.  Kellogg,  an  old  man  who  resides  in  the 
State  of  Illinois,  having  purchased  through  C.  W.  Hahl  as  his  agent, 
one  thousand  acres  of  land  near  Houston,  Texas,  in  the  fall  of  1902 
placed  it  in  the  hands  of  Hahl  as  his  agent  to  sell  for  him,  with  the 
understanding  and  agreement  that  if  he  effected  a  sale  on  satisfactory 
terms  within  twelve  months  from  that  time  he  (Hahl)  should  receive 
from  the  proceeds  two  dollara  per  acre;  but  that  if  a  sale  was  not 
effected  within  that  time  he  should  only  receive  one  dollar  per  acre  for 
a  sale  made  by  him  as  such  agent  afterwards.  No  price  was  fixed  upon 
the  land  by  plaintiff,  the  understanding  being  that  Hahl  should  sell 
it  for  him  at  the  best  price  he  could  obtain. 

On  March  9,  1904,  the  plaintiff  received  in  Clinton,  Illinois,  this  tele- 
gram: "Sold  your  land  twenty-two  thousand  to  you,*'  which  was  ad- 
dressed to  him  there,  signed  by  Hahl  and  sent  at  his  instance  by  wire 
to  plaintiff,  who  understood  from  it  that  the  price  Hahl  had  sold  the 
land  for  was  $22,000  plus  his  commission  of  a  dollar  per  acre,  as  pre- 
viously agreed  upon  between  them.  Wherefore,  laboring  under  such  be- 
lief, the  plaintiff,  in  answer  to  the  telegram,  at  once  wired  Hahl  at 
Houston  as  follows:     "Accept  if  nets  me  that  amount  cash."     The 
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evidence,  however,  ehows  without  contradiction  that  the  land  was  eold 
by  Hahl  as  plaintiff's  agent  to  Messrs.  Ricker,  Crow,  Smith  and  Schmidt 
for  $29,500,  instead  of  $22,000,  the  price  which  Hahl  telegraphed  plain- 
tiff that  he  had  sold  it  for.  Of  the  sum  of  $29,500  which  the  land  was 
actually  sold  for  $9,500  was  paid  to  Hahl  in  cash,  and  notes  executed 
to  Kellogg,  reserving  a  vendor's  lien  on  the  premises  for  $20,000,  the 
balance  of  the  purchase  money.  That,  for  the  purpose  of  concealing 
from  plaintiff  the  price  for  which  he  had  sold  the  land,  Hahl  repre- 
sented to  plaintiff  that  the  purchasers  contemplated  organizing  a  com- 
pany to  take  and  hold  the  property  and,  to  that  end,  it  was  desired  that 
the  deed  thereto  should  be  made  to  a  trustee,  prepared  and  sent  plain- 
tiff  a  deed  to  be  executed  conveying  the  premises  to  defendant  as  trustee, 
which  expressed  a  consideration  of  $23,000,  reciting  that  $3,000  there- 
of was  cash  and  the  balance,  $20,000,  in  five  vendor's  lien  notes,  exe- 
cuted by  Hahl  as  trustee,  aggregating  $20,000.  This  deed  was  executed 
by  plaintiff  under  the  belief  that  it  expressed  the  real  consideration  for 
which  his  agent  Hahl  had  sold  tiie*  land,  whereupon  Hahl  sent  him 
$2,000  cash  and  the  notes  for  $20,000,  making  the  amount  that  Hahl 
represented  to  him  he  had  sold  the  land  for,  Hahl  retaining  $7,500, 
of  which  he  gave  one  Lehman  and  E.  H.  Ricker  $1,000  each  for  in  some 
way  assisting  him  in  the  matter. 

These  are  the  conclusions,  stated  briefly,  found  by  the  trial  judge,  by 
whom  the  reasons,  based  upon  the  facts  and  circumstances  stated  from  the 
evidence,  are  given  for  his  reaching  such  conclusions.  Before  reaching 
them  ourselves,  we  carefully  examined  and  considered  the  evidence  in 
the  record;  from  which,  in  our  judgment,  no  other  intelligent  conclu- 
sions can  justly  be  deduced.  They  show  without  the  necessity  of  com- 
ment or  argument,  the  character  of  the  transaction,  which  may  be  ex- 
pressed in  one  word — "fraudulent/* 

Conclusions  of  Law, — It  is  hardly  necessary  to  state  the  law  applica- 
ble to  the  facts  disclosed  by  this  record.  It  has  been  known  and  recog- 
nized by  mankind  throughout  all  the  ages.  It  is  written  in  the  ten  com- 
mandments, on  the  twelve  table,  in  the  laws  of  every  nation  and  in  the 
heart  of  every  man. 

Nor  is  it  necessary  to  state  that  the  relation  of  principal  and  agent 
is  fiduciary,  requiring  the  most  perfect  loyalty  and  the  utmost  good 
faith,  the  strictest  integrity,  and  the  fairest  dealing  on  the  part  of  the 
agent  to  his  principal.  (Perry  on  Trusts,  sec.  206;  Bigel.  on  Fraud, 
295 ;  Kerr  on  Fraud,  152,  182 ;  Whart.  Ag.,  244,  245 ;  Mech.  Ag.,  sees. 
465,  469,  470,  643.)  Therefore,  from  the  principles  of  law  and  equity 
applicable  to  the  facts  in  this  case,  it  follows  that  the  court  did  not  err, 
as  is  urged  in  defendant's  assignments,  in  rendering  judgment  in  favor 
of  plaintiff  against  Hahl  for  $6,500.  This  disposes  of  the  assignments  of 
error  of  the  plaintiff  in  error. 

By  defendant  in  error's  cross-examination  it  is  contended  that  the 
court  erred  in  not  rendering  judgment  in  his  favor  for  $7,500  for  the 
reason  that  Hahl  as  an  agent  was  guilty  of  such  fraud,  gross  misconduct 
and  bad  faith  to  his  principal  as  to  deprive  him  of  the  right  to  com- 
pensation for  his  services.  Upon  the  question  presented  by  this  assign- 
ment the  trial  judge  expressed  doubt,  not  as  to  the  facta,  but  as  to  the 
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law,  upon  which  he  deemed  the  authorities  conflicting  and  resolved  the 
doubt  in  favor  of  the  defendant. 

The  rule  upon  this  question,  as  we  understand  it,  is  that  where  an 
agent  is  guilty  of  siich  misconduct  as  amounts  to  treachery,  or  has 
wholly  failed  to  recognize  the  duties  and  responsibilities  imposed  upon 
him  by  his  situation,  he  should  receive  no  compensation  whatever. 
(Mecham  on  Agency,  sec.  619;  Story  on  Agency,  sees.  333,  334;  Bran- 
nan  V.  Strauss,  75  111.,  234;  Myers  v.  Walker,  31  111.,  364;  Sumner  v. 
Reicheniker,  9  Kan.,  320;  Cleveland  &  St.  L.  R.  Co.  v.  Patison,  15 
Ind.,  70;  Vennum  v.  Gregory,  21  Iowa,  328;  Sea  v.  Carpenter,  16  Ohio, 
412;  Libhart  v.  Wood,  1  Watts  &  S.,  265;  Segar  v.  Parrish,  20  Grat. 
(Va.),  672;  Neilson  v.  Bowman,  29  Grat.,  732;  Jackson  v.  Pleasanton, 
43  S.  E.  Rep.  (Va.),  574;  Jensen  v.  Williams,  20  Law  Bep.  Ann.,  207; 
Peterson  v.  Mayer,  46  Minn.,  468,  49  N.  W.  Rep.,  244;  Lahr  v.  Kraemer, 
97  N.  W.  Rep.  (Minn.),  419.)  "To  this  extent,''  says  Mecham  on 
Agency,  "the  law  is  well  settled.''  And  after  an  extensive  examination 
of  the  authorities  the  writer  has  been  unable  to  find  or  recall  an  ex- 
ception to  the  principle  as  stated. 

Wherefore,  we  conclude  that  the  defendant  was  not,  under  the  facts 
in  this  case,  entitled  to  retain  a  thousand  dollars  as  commission  for 
the  sale,  and  that  the  judgment  should  have  been  for  that  sum  in 
addition  to  the  $6,500.  Therefore  the  judgment  will  be  amended  by 
adding  that  sum  to  the  amount  rendered  by  the  trial  court,  thus  making 
the  judgment  in  favor  of  plaintiff  against  the  defendant  Hahl  $7,500, 
and  as  so  amended  the  judgment  is  affirmed. 

Amended  and  afflrmed. 

ON  MOTION  FOR  REHEARING. 

Our  findings  of  fact  are  not  different  from  those  of  the  trial  judge. 
Such  conclusions  are,  without  argument,  simply  more  concisely  stated 
by  us  than  by  his  honor;  but  are,  in  substance,  the  same. 

The  only  question  upon  which  we  differ  from  the  trial  court  is  upon 
plaintiff  in  error's  right,  under  the  undisputed  facts,  to  retain  a  thou- 
sand dollars  as  commissions  for  effecting  the  sale  of  the  land.  This  is 
purely  a  question  of  law,  which  arose  upon  the  trial  from  the  pleadings 
and  indisputable  evidence,  and  was  decided  adversely  to  defendant  in 
error.  It  is  contended  in  this  motion  that,  because  no  exceptions  was 
taken  by  defendant  in  error  to  the  conclusion  of  law  and  fact,  nor  to 
the  judgment  of  the  court  below,  we  could  not  consider  defendant's 
cross-assignment  of  error,  which  complains  that  the  court  erred  in  not 
rendering  judgment  in  his  favor  for  $7,500  for  the  reason  that  Hahl, 
as  an  agent,  was  guilty  of  such  fraud,  gross  misconduct  and  bad  faith 
to  his  principal  as  to  deprive  him  of  the  right  to  compensation  for  his 
services. 

It  is  settled  by  an  unbroken  line  of  authorities  that  it  is  not  necessary 
to  take  exceptions  to  findings  of  law  and  facts  when  there  is  a  statement 
of  fact  in  tiie  record  in  order  to  review  them  on  appeal.  (Voight  v. 
Mackle,  71  Texas,  78;  Smith  v.  Abadie,  67  S.  W.  Rep.,  1077;  Brenton 
V.  Peck,  87  S.  W.  Rep.,  903.) 

Beaides,  a  well-established  exception  to  the  general  rule — that  an  Ap- 
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pellate  Court  will  not  consider  objections  first  raised  on  appeal — exists 
in  case  of  errors  apparent  on  the  face  of  the  record;  these  may  be  con> 
sidered  by  the  court  though  not  objected  to  below.  McNairy  y.  Castle- 
berry,  6  Texas,  286;  Booth  v.  Todd,  8  Texas,  137;  Hollingsworth  v. 
Holshousen,  17  Texas,  41;  Wilson  v.  Johnson,  94  Texas,  272,  60  S.  W. 
Bep.,  243;  San  Antonio  Traction  Co.  v.  Yost,  88  S.  W.  Bep.,  428;  2 
Cyc.  Law  &  Procedure,  678.  By  an  error  "apparent  upon  tiie  face  of 
the  record"  is  meant  "a  prominent  error,  either  fundamental  in  its 
character  or  one  determining  a  question  upon  which  the  very  right  of 
the  case  depends.'*    (Wilson  v.  Johnson,  supra.) 

We  are  satisfied  that  the  error  complained  of  in  defendant  in  error's 
cross-assignment,  falls  within  the  exception  to  the  general  rule,  that  an 
Appellate  Court  will  not  consider  objections  first  raised  on  appeal.  For 
it  consists  in  an  erroneous  enunciation  and  application  of  the  law  to  the 
facts  indisputably  shown  by  the  evidence.  It  is  analogous  to  a  charge 
which  shows  upon  its  face  a  misapprehension  of  the  law  pertinent  to  the 
issues  made  by  the  pleadings  and  the  evidence,  which  is  not  required  to 
be  excepted  to  in  the  trial  court  in  order  that  the  error  may  be  revised 
on  appeal.  The  conclusion  of  law  complained  of  is  an  error  "determin- 
ing a  question  upon  which  the  very  right  of  the  case  depends,''  insofar 
as  one  thousand  dollars  of  the  money  sued  for  is  concerned.  And  is 
directly  contrary  to  the  well-established  principle  of  law,  that  "where  an 
agent  is  guilty  of  such  misconduct  as  amounts  to  treachery  or  has 
wholly  failed  to  recognize  the  duties  imposed  upon  him  by  his  situation, 
he  should  recover  no  compensation  whatever,"  which  is  not  gainsaid  in 
this  motion  and  is  directly  applicable  to  the  undisputed  facts.  This 
demonstrates  an  error  apparent  from  the  face  of  the  record,  such  as  may 
be  considered  when  raised  for  the  first  time  on  appeal,  and  distinguishes 
this  case  from  those  relied  upon  by  plaintiff  in  error  which  fall  within 
the  general  rule,  that  an  Appellate  Court  will  not  consider  objections 
first  raised  on  appeal. 

As  is  said  in  McNairy  v.  Castleberry,  supra:  "It  is  very  apparent 
from  the  record  that  an  error  was  committed  in  the  court  below,  in 
rendition  of  the  judgment,  not  to  the  prejudice  of  the  plaintiff  in  error, 
but  to  the  injury  of  the  defendant  in  error.  This  error  being  apparent 
on  the  record,  we  are  authorized  to  notice  it.  And,  there  being  sufficient 
on  the  record  to  show  what  the  judgment  ought  to  be,  we  are  competent 
to  reverse  and  render  it,  as  it  appears  from  the  record  it  ought  to  be." 
This  has  been  done,  and  the  motion  for  rehearing  is  now  overruled. 

Overruled. 

Writ  of  error  refused. 
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Abandonment. 

Evidence  iDsufficient  to  show,    ^^e  Divorce,  2. 

Abatement. 

Pendency  of  another  suit.     See  Carriers  of  Freight,  8. 
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Plea  of  bankruptcy  proceedings.    See  Bankruptcy,  5, 

Abstraot  of  Title. 

Deed  not  included  in.    See  Trespass  to  Try  Title,  3, 

Acceptance. 

Of  public  park  by  city.    See  Dedicaiion,  2, 

Acoonnts. 

Statute  as  to  interest  on.    See  Interest,  1, 

Action. 

For  rents  collected  before  letters  issued.    See  Administration,  6. 

By  holder  of  legal  title.    See  Administrator,  1. 

Several  suits  on  one  order  for  cars.    See  Carriers  of  Freight,  8. 

Surety  demanding  suit  against  principal.     See  Endorser,  2. 

Insane  person  suing  by  next  friend.     See  Insanity,  1. 

By  person  to  whom  loss  is  payable.    See  Insurance,  Fire,  1. 

On   community   debt,  against  surviving  wife.     See  Judgment,  12. 

On  cause  originating  beyond  State.    See  Jurisdiction,  1. 

To  enforce  lien  on  real  estate.    See  Jurisdiction  of  District  Court,  2, 

For  injury  to  emancipated  minor.    See  Minors,  2. 

Seller  reserving  superior  legal  title.     See  Vendor  and  Purchaser,  3, 

Administration. 

1.  On  November  7,  1901,  and  January  30,  1902,  certain  claims  against  an 

estate  were  approved  by  the  County  Court;  on  January  30.  1902,  the  ad- 
ministrator obtained  an  order  of  the  court  to  sell  certain  property  of 
the  estate  to  pay  established  claims;  on  April  22.  1002,  a  sale  of  the 
property  was  reported  to  the  court  for  confirmation ;  on  April  24,  1902, 
a  petition  was  filed  objecting  to  the  confirmation  of  the  sale  on  the 
ground  that  the  claims,  for  the  payment  of  which  said  land  was  sold, 
were  barred  by  limitation  when  allowed  by  the  administrator  and  ap- 
proved by  the  court.  Held,  that  the  petition  was  a  direct,  and  not  a 
collateral,  attack  on  the  action  of  the  court  in  approving  said  claims, 
and  was  filed  within  a  reasonable  time,    fimart  v.  Panther,  262. 

2.  A   petition   attacking  the  approval   of   claims   against   an    estate   on   the 

ground  that  they  were  barred  by  limitation  should  allege  facts  showing 
that  said  claims  did  not  come  within  any  of  the  exceptions  that  would 
prevent  the  bar  of  limitation.    Id. 

3.  Whether  property  received  by  a  child  from  a  parent  should  be  accounted 

for  on  final  partition  of  parent's  estate  depends  upon  whether  such  prop- 
erty was  intended  as  a  gift  or  an  advancement.    Id. 

4.  Where  a  claim  against  an  estate  has  been  allowed  by  the  administrator 

and  approved  by  the  court,  such  action  is  a  quasi  judgment,  and  the  mere 
fact  that  such  claim  appears  on  its  face  to  be  barred  by  limitation  when 
allowed  and  approved  is  not  suflfioient  to  authorize  the  court  to  set  aside 
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such  judgment.  It  must  be  shown  that  facts  which  would  take  it  out  of 
the  operation  of  the  statute  did  not  exist.  Id, 
5.  An  attack  upon  the  action  of  the  court  in  approving  a  claim  against  an 
estate  was  based  solely  on  the  allegation  that  said  claim  was  barred  by 
limitation.  Without  proper  allegation,  showing  that  the  estate  was  only 
liable  for  one-half  of  said  claim,  proof  thereof  was  not  admissible,  and, 
being  admitted,  furnished  no  basis  for  a  judgment.    Id, 

0.  Rents  from  estate  property  collected  by  one  interested  in  an  estate  before 

the  grant  of  administration  constitute  assets  of  the  estate,  and  the  ad- 
ministrator alone  has  authority  to  sue  for  and  collect  the  same.  Id. 
7.  Where,  upon  appeal  from  the  County  to  the  District  Court  in  probate 
matters,  it  appears  that  further  administration  is  necessary,  the  Dis- 
trict Court  should  certify  its  action  to  the  County  Court  for  observance 
and  further  proceeding.    Id. 

Administrator. 

1.  The  decedent  having  parted  with  his  interest  in  the  land  before  his  death, 

there  was  nothing  wrong  in  his  administrator  purchasing  said  land 
from  the  decedent's  vendee.  The  holder  of  the  l^^al  title  to  land  can 
maintain  suit  to  recover  the  same.    Davis  v,  Raglandj  400. 

AdminiBtrator't  Deed. 

Recital  of  order  of  confirmation.    See  JurisdiotUm  of  Probate  Court,  2* 

Adultery. 

Evidence  insufficient  to  show.    See  Divorce,  2. 
Not  a  family  relation.    See  Homestead,  2, 

Advancement. 

Accounting  for  on  partition.     See  Administration,  S, 

Adverse  Possession. 

Of  land  believed  to  be  vacant.    See  Limitation,  3. 

Fencing  without  occupancy.    See  Limitation,  5, 

Use  and  cultivation  without  enclosure.    See  Limitation,  8. 

Affidavit. 

That  deed  is  a  forgery.    See  Evidence,  SO. 

For  attachment  of  shares  in  corporation.    See  Chimishment,  S. 

Docket  entries  made  part  of.    See  Oamishment,  4. 

Combined  with  application  and  petition.    See  Oamishment,  5,  6, 

To  controvert  record.     See  Practice  on  Appeal,  5. 

Agency. 

Authority  of  local  station  agent.    See  Carriers  of  Freight,  S. 

Authority  given  to  shipper  by  owner.    See  Carriers  of  Freight,  19. 

Joint  agent  of  railway  and  express  company.    See  Carriers  of  Passengers,  7. 

Declarations  by  corporate  agent.    See  Evidence,  5-5. 

Messages  and  entries  by  agents.     See  Evidence,  21,  26. 

Failure  to  obey  instructions  of  principal.    See  Insurance,  Fire,  9. 
'  Agent  of  insurer  and  insured.     See  Insurance,  Fire,  11. 

Repudiation  of  agent's  fraud.     See  Insurance,  Fire,  12. 

Failure  to  deny  agency  under  oath.    See  Partnership,  2. 

1.  A  principal  is  liable  for  the  acts  of  his  agent  done  in  the  line  of  his  duly 

and  in  furtherance  of  the  business  of  the  principal.  Tyler  Ice  Co.  v. 
Tyler  Water  Co.,  210. 

2.  The  relation  of  principal  and  a^ent  is  fiduciary,  requiring  the  most  perfect 

loyalty  and  the  utmost  good  faith,  the  strictest  integrity  and  the  fair- 
est dealing  on  the  part  of  the  agent  to  his  principal,  aahl  v,  Kellogg, 
636. 

3.  Where  an  agent  has  been  guilty  of  such  misconduct  a<«  amounts  to  treacii* 

ery,  or  has  wholly  failed  to  recognize  the  duties  and  responsibilities  in 
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posed  upon  him  by  his  situation,  he  is  not  entitled  to  compensation  for 
services  rendered.    Id. 

4.  Where  an  agent  made  a  sale  of  land  belonging  to  his  principal,  and  re- 

ported the  sale  as  having  been  made  at  a  price  less  than  tnat  actually 
received,  in  a  suit  by  the  principal  for  the  difference  the  agent  is  not 
entitled  to  compensation  for  making  the  sale.    Id. 

5.  A  surgeon  who,  under  contract   with  defendant's  local  surgeon,  performs 

services  for  a  passenger  injured  without  fault  on  the  carrier's  part,  and 
who  was  informed  at  the  time  that  such  local  surgeon  had  no  authority 
to  make  such  contract,  has  no  claim  against  the  defendant  company. 
Galveston,  H.  d  8.  A,  Ry.  Co.  v.  Allen,  676. 

Agreed  Judgment. 

1.  Where,  in  a  suit  of  trespass  to  try  title,  an  agreed  judgment  is  entered 
awarding  to  plaintiffs  part  of  the  land  and  to  defendant  a  part,  the 
effect  is  the  same  as  if  mutual  deeds  had  been  exchanged  between  the 
parties,  and  each  would  be  thereby  connected  with  the  title  of  the  other, 
and  could  assert  the  same  in  defense  of  his  possession.  Mayes  i?.  RMSt, 
423. 

Alienation. 

1.  Where  it  appeared  on  the  face  of  a  donation  warrant  that  the  land  located 
under  it  could  not  be  alienated  during  the  lifetime  of  the  grantee,  a  lease 
of  such  land  for  00  years  was  a  violation  of  the  statute  on  that  sub- 
ject, and  was  absolutely  void.    Overhy  v.  Johnston,  348. 

Amendment. 

Of  motion  for  new  trial.    See  Neto  Trial,  S, 

After  nonsuit  claimed.    See  Nonsuit,  1. 

Of  general  allegation.    See  Pleading,  2. 

After  trial  begun.     See  Pleading,  5. 

Of  statement  after  time  for  filing.    See  Statement  of  Facta,  !• 

Amount  in  Controversy. 

Mandamus    to    perform    ministerial    act.      See    Jurisdiction    of     Diatriot 

Courts,  1. 
Enforcement  of  lien  on  real  estate.    See  Jurisdiction  of  District  Courts,  2, 

Anoeitor. 

Identity  with  patentee.    See  Identity,  Jf. 

Appeal. 

To  Court  of   Civil  Appeals.     See  Practice  on  Appeal,   1-10. 
Taken  for  delay.    See  Judgment,  10. 

1.  When  the  Judgment  in  the  Justice  Court  is  for  defendant,  and  plaintiff 

appeals  to  the  County  Court,  no  appeal  bond  is  necessary.  Feagan  v. 
Barton-Parker  Mfg.  Co.,  373. 

2.  A.  sued  B.  in  Justice  Court,  and  B.  made  C.  a  party  defendant  and  prayed 

for  judgment  over  against  him.  Upon  trial,  A.  recovered  judgment 
against  B.,  and  B.  had  judgment  over  against  C.  for  same  amount.  C. 
alone  appealed  to  the  County  Court.  Held,  that  the  effect  of  the  appeal 
by  C.  was  to  remove  the  entire  case  from  the  Justice  to  the  County 
Court  for  trial  de  novo,  and  give  that  court  jurisdiction  of  all  the  issues 
and  parties.    Woldert  Oro.  Co.  v.  Booneville  Elev.  Co,,  624. 

Appeal  Bond. 

See  Appeal,  1, 

Apportionment. 

Of  damages  between  defendants.  -  See  Damages,  5. 
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Argument  of  Counsel. 

1.  In  a  personal  injury  suit  against  a  railroad  company,  counsel  for  plain- 

tiff, in  his  closing  speech  to  the  jury,  without  anything  in  the  record  to 
justify  such  language,  denounced  the  defendant  as  an  octopus,  and  it 
and  its  witnesses  as  frauds  and  fakes,  and  charged  a  sworn  officer  of 
the  law  with  acting  as  the  agent  of  the  defendant,  and  expressed  the 
belief  that  one  of  defendant's  witnesses  was  an  ungodly  liar.  Becanae 
the  evidence  was  conflicting,  and  because  it  is  probable  that  such  in- 
flammatory and  vituperative  language  was  prejudicial  to  defendant,  a 
new  trial  should  have  been  granted.  Galveston,  H,  d  S.  A.  Ry.  Co,  v, 
Washington,  380. 

2.  Counsel  will  not  be  required  to  except  at  the  time  to  an  improper  argu- 

ment by  opposing  counsel,  nor  to  request  a  charge  instructing  the  jury 
to  disregard  the  same,  when  the  presiding  judge  had  repeat^ly  stated 
to  the  attorneys  that  he  would  not  sustain  an  objection  to  improper 
arguments  to  juries  in  his  court,  nor  instruct  the  jury  to  disregard 
them,  and  an  assignment  of  error  predicated  upon  such  argument  will 
be  considered  on  appeal.    Id. 

Auessment. 

Forfeiture  for  failure  to  pay.    See  Benefit  Society,  1. 

Assignment. 

By  trustee  in  bankruptcy.    See  Evidence,  2, 
Before  service  of  writ.    See  Oarniah/ment,  2. 
Of  policy  after  loss.    See  Insurance,  Fire,  4. 
For  purpose  of  jurisdiction.    See  Venue,  3, 

Assignment  of  Error. 

Must  be  copied  in  brief.    See  Briefs,  1. 
Propositions  under.     See  Briefs,  2. 
Materiality  of  excluded  testimony.    See  Briefs,  3. 
Propositions  not  raised  by.    See  Briefs,  Jf. 

1.  An  assignment  of  error,  that  the  court  erred  in  overruling  defendants 

general  demurrer,  and  its  first,  second,  third,  fourth  and  fifth  special 
exceptions  to  the  petition,  is  too  general  to  require  consideration.  West- 
em  U.  Tel.  Co.  V.  Carter,  224. 

2.  An  assignment  of  error,  that  "the  court  erred  in  overruling  defendant's 

general  demurrer  to  plaintiff's  original  petition,"  where  presented  as  a 
proposition,  does  not  sufficiently  direct  tne  court's  attention  to  the  par- 
ticular vice  in  the  petition  relied  upon  by  appellant,  and  will  nci  be 
considered.     Western  U.  Tel.  Co.  v.  Bell  462. 

3.  But  such  error  would  be  fundamental,  and  could  be  urged   in  the  brief 

'without  an  assignment  if  the  particular  error  was  pointed  out  by  a 
proposition.    Id. 

4.  An  assignment  of  error  based  upon  the  refusal   of  the  court  to  give  a 

special  charge  in  the  form  in  which  it  was  requested  will  not  support  a 
proposition  that  the  requested  chaige  was  sufficient  to  call  the  ooort's 
attention  to  the  point  and  to  requijre  a  correct  charge.  Appellant  must 
stand  or  fall  upon  the  proposition  that  the  charge  should  have  been 
given  in  the  terms  asked.  City  of  Houston  v.  Richardson  d  Souther- 
land,  147. 

Assumed  Bisk. 

Knowledge  of  defect  and  danger.    See  Master  and  Servant,  5. 
Placing  handcar  on  track.     See  Master  and  Servant,  6. 
Negligence  of  master  excluded.    See  Negligence,  7. 
Foot  caught  in  unblocked  frog.    See  Negligence,  12, 13. 

Attachment. 

Recovery  for  conversion  of  property.    See  Damages,  7. 
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Attorney. 

Improper  conduct  of  argument.     See  Argument  of  Counsel,  1,  2. 

Inability  to  employ.    See  Counsel,  1. 

For  nonresident  defendant.    See  Counaelj  2. 

For  State  in  City  Court.    See  County  Attorney,  I. 

Statements  of  client  to.    See  Privileged  Communicationy  i. 

Attorney's  Feet. 

Eight  of  garnishee  to.    See  Oumishfnenty  7. 

Baggage. 

Delivery  to  carrier.    See  Carriers  of  Passengers,  7. 
Value  of  household  goods.    See  Carriers  of  Passengers,  8. 
Money  lost  with  trunk.    See  Carriers  of  Passengers,  9. 

Bailment. 

1.  The  evidence  showed  that  there  were  only  two  keys  to  the  deposit  box, 

the  plaintiff  kept  one  and  the  company  the  other;  neither  key  alone 
could  open  the  box;  to  effect  this,  both  keys  must  be  used;  a  sum  of 
money  deposited  by  plaintiff  in  the  box  disappeared.  Held,  the  de- 
fendant company  was  a  bailee  for  hire,  and  all  plaintiff  had  to  show 
was  the  depo^^it  in  the  box  and  the  disappearance  of  the  same  there- 
from in  oraer  to  make  a  prima  facie  case  of  liability.  Guaranty  Trust 
Co.  V.  DiltZy  26. 

2.  Upon  the  receipt  given  plaintiff  for  the  rental  of  box  were  endorsed  the 

following  regulations:  "Patrons  must  give  immediate  notice  to  the 
company  of  loss  of  keys.  .  .  .  Patrons  will  register  every  time  they 
enter  the  vault  and  identify  themselves  to  the  satisfaction  of  the  com- 
pany. This  rule  is  made  for  their  protection  as  well  as  ours.  .  .  . 
AH  authorizations  to  open  boxes  must  be  in  writing,  duly  signed  and 
witnessed,  and  the  person  presenting  them  must  be  identified."  Plain- 
tiff lost  his  key  at  some  unknown  time  before  discovery  of  loss  of 
money.  Held,  not  3uch  negligence  as  would  relieve  company  from  lia- 
bility for  its  own  negligence.    Id, 

Ballot. 

Changing  ofiicial  ticket.    See  Elections,  4. 

Bankruptcy. 

Showing  appointment  of  trustee.    See  Evidence,  2. 

1.  A  transfer  by  a  debtor  to  one  of  his  creditors  within  four  months  of  bank- 

ruptcy, of  an  account  in  part  payment  of  the  debt  due  said  creditor,  is 
such  a  preference  as  is  forbidden  by  the  bankrupt  act.  Keller  v,  Faick- 
ney,  483. 

2.  A  trustee  in  bankruptcy  may  sell  the  choses  in  action  belonging  to  a  bank- 

rupt's estate,  though  the  title  to  same  be  in  dispute,  and  the  purchaser 
would  have  the  right  to  contest  with  the  claimant  the  right  to  the 
same.    Id. 

3.  The  regularity  of  a  sale  by  a  Iriistee  in  bankruptcy  can  not  be  collaterally 

attacked,  and  any  question  concerning  the  same  can  be  raised  only  in 
the  court  in  which  the  proceedings  are  pending.    Id. 

4.  One  who  has  been  adjudged  a  bankrupt  may  pay  one  of  his  creditors  more 

than  the  others,  provided  the  transaction  is  fair  and  open,  and  known 
to  and  acquiesced  in  bv  nil  concerned.  Hickman  v.  Galveston  D.  G.  Co., 
582. 

5.  Where  the  record  fails  to  show  that  an  alleged  proceeding  in  bankruptcy 

was  pending  at  the  time  the  cause  was  tried,  a  plea  in  abatement  setting 
up  bnnkruptcv  proceedings  was  properly  overruled.  Texas  d  P.  Ry. 
Co.  r.  MclS'airy,  222. 

6.  A  referee  in  bankruptcy  has  authority,  subject  to  review  by  the  district 

judge,  to  dismiss,  a  voluntary  petition  in  bankruptcy  filed  with  him, 
when  such  dismissal  is  on  the  merits;  and  in  such  case  it  is  not  neces- 
sary that  the  creditors  be  notified  before  the  order  is  entered.    Id. 
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BenefloUriet. 

Rights  in  policy.    See  Insurance,  Fire,  2, 

Beneilt  Society. 

1.  The  certificate  of  membership  or  policy  issued  by  appellee  was  conditioned 
on  compliance  by  the  assured  with  the  laws,  rules  and  regulations  gov- 
erning the  local  lodge  or  assembly  of  which  he  was  a  member,  and  was 
payable  upon  proof  of  death,  provided  the  member  was  in  good  stand- 
ing. The  laws  and  rules  stipulated  that  a  failure  to  pay  an  assessment 
should  work  a  forfeiture  of  all  benefits.  It  appearing  that  at  the  time 
of  the  member's  death  he  stood  suspended  for  failure  to  pay  an  assess- 
ment within  the  time  required,  the  appellee  was  discharged  from  lia- 
'  bility.    Moore  v.  tiuprcme  A.  R,  8.  of  G,  F.,  366. 

Bill  of  Sxccptloni. 

To  improper  argument.    See  Argument  of  Counsel,  2. 
To  refusal  to  submit  issues.    See  Special  Issues,  1. 

1.  Appellant  can  not  complain  of  the  admission  or  exclusion  of  evidence  in 

the  absence  of  a  bill  of  exception.  Feagan  v,  Barton-Parker  Mfg,  Co., 
373. 

2.  An  assignment  of  error  based  upon  the  admission  of  evidence  will  not 

be  considered  when  not  supported  bv  the  bill  of  exception.  A'eit?  Orleans 
F.  M.  Co.  V.  Hill  F,Co.,  589. 

3.  A  charge  presenting  only  an  abstract  question  is  properly  refused;  cir- 

cumstances rendering  it  otherwise,  such  as  argument  of  counsel,  should 
be  preserved  in  the  record  by  bill  of  exceptions.  San  Antonio  d  A.  P. 
Ry,  Co,  V.  Turner,  632. 

Bill  of  Bevlcw. 

1.  In  a  proceeding  in  the  nature  of  a  bill  of  review  the  plaintiff  must  show 
not  only  his  right  to  another  trial,  but  that  a  hearing  of  his  bill  will 
probably  have  a  different  result.  All  parties  interested  in  or  under  the 
former  Judgment  must  be  parties  to  such  proceedings,  and  the  judgment 
rendered  therein  must  dispose  of  all  the  issues  presented  in  the  bill  of 
review  and  thus  become  a  substitute  for  the  judgment  set  aside.  A 
judgment  failing  to  do  this  is  not  a  final  judgment,  and  an  appeal 
therefrom  will  te  dismissed.    Owens  v.  Foley,  49. 

Bond. 

When  unnecessary  on  appeal.    See  Apjwul,  1. 

By  surety  company.    See  Liquor  Dealer's  Bond,  1,  2, 

Boundary. 

Agreement  after  sale.    See  Vendor  and  Purchaser,  1. 

1.  Where  the  evidence  as  to  the  true  location  of  a  boundary  line  is  conflicting, 

the  judgment  of  the  trial  court  will  not  be  disturbed,  even  though  the 
Appellate  Court,  upon  consideration  of  the  evidence,  might  reach  a  dif- 
ferent conclusion.     Harris  County  Irrigation  Co.  v.  Hornberger,  450. 

2.  The  respective  owners  of  two  adjacent  vacant  lots  built  by  agreement  a 

party  wall  between  said  lots,  believing  at  the  time  that  said  wall  was 
situated  upon  the  true  division  line  between  said  lots,  and  that  half  of 
said  wall  was  upon  each  lot.  This  agreed  location  of  the  line  was  ac- 
quiesced in  by  said  owners  and  those  claiming  under  them  until  a  sur- 
vey, sixteen  years  thereafter,  showed  that  said  wall  was  not  on  the 
true  line  between  said  lots,  but  was  almost  entirely  on  one  of  said  lots. 
Held,  the  parol  agreement  fixing  the  division  line  between  the  lots  was 
not  within  the  statute  of  frauds,  and  having  been  acted  upon  and  ac- 
quiesced in  for  sixteen  years,  must  be  held  binding  between  the  parties. 
The  fact  that  there  was  no  dispute  as  to  the  location  of  the  line  was  im- 
material.   Roberts  v.  Fellman  D.  O.  Co.j  690. 
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Brief g. 

Not  supported  by  aseignmeDt.    See  Asaiffnment  of  Error,  i. 

1.  AesignmentB  of  error  not  copied  in  the  brief  need  not  be  considered.   Mis- 

souri, K.  d  T.  Ry,  Co.  v,  Barnes,  626. 

2.  An  assignment  of  error  which  is  not  a  proposition  in  itself,  and  is  not 

followed  by  a  proposition  or  a  statement  of  material  facts,  will  not  be 
considered.    House  v.  Holland,  502. 

3.  An  assignment  of  error  and  statement  under  the  same  should  show  the 

materiality  of  excluded  testimony,  and  make  the  error  of  the  court  in 
excluding  the  same  apparent.  City  of  Houston  i7.  Richardson  d  South- 
erland,  147. 

4.  Propositions  in  a  brief,  in  order  to  require  consideration,  must  be  raised 

by  and  relevant  to  the  charge  attacked  as  erroneous  by  the  assignment 
of  error  under  which  they  are  made.  Missouri,  K.  d  T,  Ry.  Co.  v.  San- 
ders, 645. 

5.  Where  the  giving  or  refusal  of  charges  is  complained  of,  such  charges  must 

be  incorporated,  or  referred  to  in  the  "statements."  Feagan  v.  Barton- 
Parker  Mfg.  Co.,  373. 

Burden  of  Proof. 

Of  negligence  in  killing  horse.    See  Railways,  8. 

1.  Where  a  plea  of  non  est  factum  is  filed  the  burden  of  proving  the  exoou- 

tion  of  the  contract  sued  on  is  on  the  opposite  party.  Feagan  v.  Barton- 
Parker  Mfg.  Co.,  373. 

2.  Where  the  transaction  concerning  the  land  in  controversy  was  evidenced  by 

a  deed,  absolute  in  form,  duly  acknowledged  and  reciting  a  valuable 
consideration  paid,  and  an  agreement  in  writing  of  even  date  therewith, 
whereby  the  vendee  agreed  to  sell  the  land  back  to  the  vendor  upon  the 
payment  of  a  certain  amount  of  money  by  a  certain  date,  the  burden  of 
proof  was  on  the  vendor  to  prove  that  the  transaction  was  a  moilgage, 
and  not  a  purchase  with  an  agreement  to  resell.  Johnson  v.  Scrim- 
shire,  612. 

3.  The  burden  of  proof  being  on  the  plaintiffs  to  show  that  they  were  the 

owners  of  the  cotton,  it  was  error  for  the  court  to  charge  the  jury  that 
if  they  found,  from  a  preponderance  of  the  evidence,  that  the  plaintiffs 
were  not  the  owners  of  the  cotton,  they  should  return  a  verdict  for  the 
defendant.    Rea  v.  Schow  d  Bros.,  600. 

4.  It  is  not  error  to  refuse  a  special  charge  which  in  effect  imposes  on  plain- 

tiff the  burden  of  disproving  contributory  negligence.  St.  Louis,  I.  M. 
d  8.  Ry.  Co.  V.  Berry,  470. 

Carrien  of  Vreight. 

Statute  regulating  sale.    See  Interstate  Commerce,  1. 
Joinder  of  connecting  line.    See  Practice  on  Appeal,  8. 

1.  All  persons  who  transport  goods  from  place  to  place  for  hire  for  any 

person  who  may  employ  them,  whether  as  a  regular  or  incidental  occu- 
pation, are  common  carriers.    Bahl  v.  Laux,  182. 

2.  Although  in  cases  based  solely  upon  negligence  in  furnishing  ears  to  ship- 

pers, an  extraordinary  rush  of  business  and  a  scarcity  of  cars  are  cir- 
cumstances which  may  properly  be  submitted  to  the  jury  in  determining 
the  issue  of  negligence,  such  is  not  the  case  in  actions  based  upon  arti- 
cles 4497  and  4499,  of  the  Revised  Statutes  of  1895,  to  recover  the  pen- 
alty therein  prescribed.  In  such  actions  such  circumstances  are  imma- 
terial.   Texas  d  P.  Ry.  Co.  v.  Allen,  331. 

3.  The  station  agent  of  a  railroad  company  has  authority  to  receive  an  ap- 

plication for  cars  under  the  provisions  of  articles  4497  and  4499,  of  the 
Revised  Statutes.    Id. 

4.  The  provisions  of  articles  4497  and  4499,  of  the  Revised  Statutes  of  1895, 

are  void  both  as  to  interstate  and  intrastate  shipments  because  they 
transcend  the  legitimate  powers  of  the  Legislature.  Houston  d  T.  C. 
Ry.  Co.  V.  Mayes,  26  U.  S.  Sup.  a.  Rep.,  491  (50  L,  Ed.,  772),  fol- 
lowed.   Id. 

5.  A  demand  by  a  cattle  shipper  that  a  railway  company  furnish  him  cars 
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to  transport  his  cattle  to  a  point  on  the  line  of  another  road  is  cob- 
stnied  as  demanding  cars  for  the  through  shipment;  with  this  the  com- 
pany was  not  bound  to  comply  unless  having  some  partnership  or  joint 
arrangement  with  the  connecting  lines  for  such  through  shipment,  and 
was  not  liable  for  the  statutory  penalty  (Rev.  Stats.,  arts.  4407-4500) 
for  its  failure  to  furnish  cars  on  such  demand.  Houston  d  T.  C,  Ry, 
Co.  V.  Buchanan^  620. 

6.  Whether  the  statute  imposing  a  penalty  for  failing  to  furnish  a  shipper 

cars  on  his  demand  is  valid  as  applied  to  interstate  shipments,  or  to  a 
demand  for  cars  to  go  through  to  a  destination  on  other  lines  olf  road  is 
questioned.    Id. 

7.  A  railway  company  having  arrangements  with  certain  connecting  lines  for 

a  joint  through  rate  on  cattle  shipments  to  a  point  off  its  road,  and  so 
routing  them  on  contracts  signed  by  the  shipper  only  after  he  had  de- 
manded and  been  refused  a  roviting,  at  such  through  rate,  over  other  con- 
nections making  a  shorter  line  to  the  destination,  was  not  liable  for 
damages  to  the  cattle  caused  by  the  adoption  of  the  longer  instead  of 
the  shorter  route,  if  it  had  no  arrangements  for  a  through  rate  with  the 
lines  constituting  such  shorter  route,  but  offered  to  ship  to  such  connec- 
tion at  local  rates.    Id. 

8.  In  a  suit  for  damages  for  failure  to  furnish  cars  ordered  for  the  shipment 

of  433  cattle  and  for  damages  during  transportation,  the  defendant 
plead  in  abatement  that  only  one  order  was  made  for  cars  for  the  ship- 
ment of  the  entire  herd  of  cattle,  consisting  of  634  head;  that  the  ship- 
ments were  all  made  at  the.  same  time  and  upon  similar  contracts,  the 
only  difference  being  that  the  cattle  were  shipped  to  three  different 
places,  and  that  two  suits  were  then  pending  for  damages  to  the  other 
two  shipments  because  of  the  delay  in  furnishing  cars.  The  evidence 
supported  the  plea.  Held,  error  for  the  court  to  instruct  the  jury  to 
find  against  defendant  on  said  plea.  Texas  d  P.  Ry.  Co.  v.  Scogyin  d 
Broum,  336. 

9.  Such  plea  in  abatement  did  not  relate  to  nor  preclude  recovery  for  damages 

to  said  cattle  during  transportation.    Id. 

10.  Where  the  evidence  showed  that  a  carrier  was  negligent  in  delaying  to 

furnish  cars  for  a  shipment  of  cattle  and  there  was  no  consideration  for 
a  waiver  of  a  claim  to  damages  for  such  delay,  the  waiver,  embodied  in 
the  shipping  contract  executed  after  the  damages  had  accrued,  was  void. 
Pecos  d  N.  T.  Ry.  Co.  v.  Evans-8nider-Buel  Co.,  60. 

11.  Where  reasonable  and  unreasonable  requirements  in  a  shipping  contract 

are  so  interdependent  that  they  are  inseparable,  the  whole  contract  is 
void.    Id. 

12.  In  a  suit  for  damages  for  breach  of  contract  to  furnish  cars,  evidence  of 

custom  in  the  matter  of  furnishing  cars  was  properly  excluded  as  ir- 
relevant and  immaterial.    Id. 

13.  Whether  or  not  the  cars  contracted  for  were  furnished  within  a  reasonable 

time  was  a  question  of  fact  for  the  jury  to  be  determined  from  all  the 
evidence,  and  not  a  fact  to  be  proved  by  the  opinion  of  any  witness.    Id, 

14.  The  stipulation  in  a  shipping  contract  that  the  company  agrees  to  stop  its 

cars  at  any  of  its  stations  for  watering  and  feeding  where  it  has  facili- 
ties for  so  doing,  when  requested  to  do  so  in  writing  by  the  owner,  must 
be  construed  with  the  proviso  that  the  company  will  make  known  to 
the  shipper  in  a  reasonable  way  and  time  where  such  facilities  are,  to 
the  end  that  he  may  make  the  request  if  he  desires.    Id. 

15.  A  carrier  is  liable  for  damages  from  fall  in  the  cattle  market,  where  it 

failed  to  comply  with  an  oral  undertaking  to  deliver  in  time  for  the 
market  of  a  specific  day,  and  the  shipper  did  not  know  that  be  would  be 
required  to  sign  a  written  agreement  tliat  the  contract  was  for  trans- 
portation by  no  particular  train  or  day,  nor  that  the  contract  he  after- 
wards signed  so  provided.    Culf.  C.  d  8.  F.  Ry.  Co.  v.  Funk,  490. 

16.  Charge  on  the  duty  of  connecting  lines  of  railway,  under  contracts  limiting 

the  liability  of  each  to  its  own  line,  criticised  for  requiring  the  defend- 
ants to  use  due  care  to  transport  a  shipment  of  cattle  to  their  destina- 
tion.   International  d  O.  If.  R,  Co.  v.  Startz,  86. 
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17.  Though  articles  dSla,  331b»  Sayles'  Civil   Statutes,  may  not  preclude  a 

connecting  earrier  from  making  an  independent  contract  limiting  its 
liability  on  a  through  shipment  to  damages  inflicted  on  its  own  line, 
all  are  jointly  liable  for  the  entire  damage  where,  without  such  restric- 
tion, they  acquiesce  in  and  act  on  the  contract  for  through  shipment. 
San  Antonio  d  A,  P.  Ry,  Co.  v.  Turner,  532. 

18.  The  carrier's  obligation  with  respect  to  transportation  within  a  reasonable 

time  should  be  defined  as  a  duty  to  exercise  ordinary  care  to  that 
end.    Id. 

19.  Where  the  owner  of  goods  clothes  the  sender  with  apparent  authority  to 

act  for  him,  the  carrier  has  a  right  to  look  to  the  owner  for  his  reason- 
able charges,  and  to  hold  a  lien  on  the  goods  for  the  same.  Hahl  v. 
Lauw,  182. 

20.  Where  a  statute  prescribes  a  course  to  be  pursued  by  a  common  carrier 

where  freight  is  unclaimed,  the  common  law  is  thereby  superseded,  and 
a  failure  to  follow  the  provisions  of  the  statute  will  render  the  carrier 
liable  for  the  value  of  the  freight.  8t,  Louis  8,  W.  Ry.  Co.  v.  Arkansas 
d  T.  Ch-ain  Co.,  125. 

21.  An  agreement,  by  a  shipper  of  live  stock,  to  give  notice  of  his  claim  for 

damages  within  91  days,  was  not  unreasonable  where  the  evidence 
showed  circumstances  under  which  it  could  have  been  readily  complied 
with,  and  failure  to  give  such  notice  constituted  a  defense  to  his  action 
for  damages,  on  which  plaintiff  was  entitled  to  have  specific  requested 
instructions  given.    International  d  O.  N.  R.  Co.  v.  Heittner,  617. 

22.  Where  on  a  shipment  of  li^e  stock  over  connecting  lines  the  contract  with 

the  initial  carrier  limited  its  liability  to  damages  on  its  own  lines  and 
provided  for  notice  to  it  of  the  shipper's  claim  therefor,  notice  given  to 
the  agent  of  the  terminal  carrier  without  proof  to  show  that  he  was 
agent  to  receive  same  for  defendant,  the  initial  one,  was  not  a  compliance 
with  the  contract.     Id. 

23.  A  contract  by  a  live  stock  shipper  that  he  would  give  notice  in  writing 

to  the  contracting  carrier  of  his  claim  for  damages  was  not  waived  bv 
a  merely  incidental  conversation  of  the  shipper  with  the  agent,  in  which 
he  stated  that  his  horses  were  damaged,  and  the  agent  replied  that  he 
had  got  such  notice  from  the  company,  and  it  was  error  to  submit  the 
question  of  waiver  of  the  stipulation  upon  such  evidence.    Id, 

24.  To  constitute  waiver  of  a  contract  by  plaintiff  to  give  notice  of  his  claim 

for  damages,  the  acts  relied  on  must  have  led  plaintiff  to  believe  that 
the  provision  would  not  be  insisted  on  and  induced  him  to  omit  com- 
pliance therewith.  Id. 
26.  Plaintiff's  petition  alleged  that  defendant  was  a  common  carrier  of  freight, 
fully  set  out  the  facts  constituting  his  cause  of  action,  and  charged  a 
breach  of  duty  imposed  upon  defendant  by  law.  This  was  sufficient 
without  an  express  declaration  upon  any  bill  of  lading  or  contract  which 
may  have  been  made.    St.  Louis,  I.  M.  d  S.  Ry.  Co.  v.  Berry,  470. 

Carriers  of  Passengers. 

Medical  services  to  injured  passengers.    See  Agency,  5. 

1.  A  carrier  of  passengers  owes  to  the  latter  the  same  degree  of  care  in  pro- 

viding for  their  safety  when  making  proper  efforts  to  board  its  train  as 
when  on  the  train,  and  whether  or  not  proper  facilities  have  been  pro- 
vided is  a  question  of  fact  for  the  jury.  Johnson  v.  Texas  Cent.  Ry. 
Co.,  604. 

2.  When  a  passenger  has  been  instructed  by  a  conductor  in  charge  of  a  train 

to  procure  a  ticket  at  a  certain  station,  it  is  the  duty  of  the  conductor 
to  hold  the  train  a  reasonably  sufficient  length  of  time  to  enable  the 
passenger  to  do  as  instructed.    Id. 

3.  A  railroad  employe  who  is  upon  a  passenger  train  in  pursuance  of  a  com- 

mand of  his  master  is  a  passenger,  and  is  entitled  to  the  same  degree  of 
care  as  other  passengers.    Id. 

4.  From  the  fact  of  derailment  arises  an  inference  of  negligence  on  the  part 

of  the  carrier.  This  is  an  inference  of  fact  and  not  of  law,  and  may 
be  rebutted  by  evidence  tending  to  show  that  the  carrier  was,  at  the 
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time,  in  the  exercise  of  that  high  degree  of  care  required  of  a  carrier  of 
passengers.  It  is  not  necessary  that  the  carrier  explain  or  account  for 
the  accident.  Evidence  considered,  and  held  to  rebut  the  inference  of 
negligence.    Davis  v.  Oulveston,  H,  d  8.  A,  By.  Co.,  55. 

5.  A  requested  instruction  to  the  effect  that  there  was  a  presumption  of  neg- 

ligence from  the  fact  of  derailment,  was  upon  the  weight  of  evidence, 
and  properly  refused.    Id. 

6.  When  the  pleading  alleged  that  by  the  refusal  of  the  conductor  to  permit 

a  passenger  holding  a  ticket  to  board  the  defendant's  train  he  was 
greatly  distressed  and  humiliated,  but  there  was  no  evidence  of  any 
physical  hurt,  it  was  error  to  submit  physical  pain  as  one  of  the  ele- 
ments of  damage  for  which  recovery  could  be  had,  even  though  the 
pleading  should  be  considered  sufficient  therefor.  International  d  G.  If. 
Ry.  Co.  V.  Gonzales,  22. 

7.  Although  the  agent  of  the  defendant  railroad  company  was  also  agent  for 

an  express  company,  where  the  facts  show  that  plaintiff  dealt  with  such 
agent  in  his  capacity  as  agent  for  the  railroad  company  in  delivering  her 
baggage  to  him,  the  railroad  company  would  be  liable  for  the  loss  of 
such  baggage.    Ft.  Worth  d  R.  G.  Ry.  Co.  v.  McCarty,  614. 

8.  The  strict  rule  of  market  value  can  not  be  applied  to  baggage  consisting 

of  household  goods  and  wearing  apparel.     Id. 

9.  An  amount  of  money  placed  in  a  trunk  by  a  passenger  for  bona  fide  travel- 

ing expenses  and  personal  use,  to  such  reasonable  amount  only  as  a  pru- 
dent person  would  deem  necessary  and  proper  for  such  purposes,  must 
be  considered  as  included  within  the  term  "baggage."  Texas  d  N.  O. 
Ry.  Co.  V.  Lawrence^  318. 

Cases  Followed,  Distinguished,  Overmled,  Etc. 

1.  Berlin  v.  Bums  (17  Texas,  532)  distinguished.    Krehhs  v.  Popp,  346. 

2.  Houston  &  T.  C.  Ry.  Co.  v.  Mayes   (26  U.  S.  S.  C.  Rep.,  491)   followed. 

Texas  d  P.  Ry.  Co.  v.  Allen,  331. 

3.  Anderson  v.  Ashe  (99  Texas,  447)  followed.    Denman  v.  Coffee,  78. 

4.  Groesbeck  v.  Evans  (II  Texas  Ct.  Rep.,  446,  13  Id.,  659)  overruled.   Evans 

V.  Groesbeck,  43. 

5.  Fletcher  v.  Fuller  (120  U.  S.,  534)  distinguished.    Dorsey  v.  Olive,  Stcrn- 

enherger  d  Co.,  668. 

6.  Houston  &  T.  C.  Ry.  Co.  v.  Rehm   (11  Texas  CJt.  Rep.,  41)  approved,  but 

held  not  applicable  to  this  case.  Galveston,  H.  d  8.  A.  Ry,  Co.  v.  Wash- 
ington, 380. 

7.  Conflict  in  decisions  noted.     Price  v.  Eardsley   (77  S.  \N'.  Rep.,  416)   fol- 

lowed.   Village  Mills  Co.  v.  Manley,  420. 

Cattle  Shipment. 

Charge  upon  the  weight  of  evidence.    See  Instructions  to  Juries,  SS. 

Certificate. 

Recital  of  transfer  of.    See  Patent,  1, 

Charitable  Use. 

1.  Courts  of  equity  exercise  an  original  and  inherent  jurisdiction  over  char- 

ities. In  the  exercise  of  that  jurisdiction,  if  the  donor  has  made  a  gift 
in  trust  for  a  particular  charitable  purpose,  and  the  purpose  or  use  has 
failed,  a  court  of  equity  will  take  the  administration  of  the  trust,  and 
apply  a  fund,  devoted  to  a  particular  charity,  to  a  cognate  purpose,  to 

Srevent  a  failure  of  justice  and  to  carry  into  effect  the  intention  of  the 
onor  when  such  intention  can  be  discovered  with  reasonable  probability. 
Inglish  v.  Johnson^  118. 

2.  A  tract  of  land  was  donated  to  assist  in  the  establishment  and  maintenance 

thereon  of  a  school  for  the  education  of  the  female  children  of  the  city 
of  Bonham.  In  the  deed  no  intention  is  expressed  to  limit  and  restrict 
its  use  to  the  edvication  of  female  children  exolu<*ively.  It  having  become 
impracticable  to  maintain  a  separate  school  for  females,  and  the  trustee 
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named  in  said  deed  being  wholly  unable  to  do  so,  it  became  the  duty  of  a 
court  of  equity  to  take  the  administration  of  said  donation,  appoint  a 
substitute  trustee,  and  direct  that  such  use  of  the  property  be  made  as 
would  most  nearly  conform  to  the  specified  intention  of  the  donor.    Id. 

Citation. 

Constructive  service  on  nonresident.    See  Divorce,  1, 

1.  A  citation  by  notice  to  nonresident  defendants  was  addressed  to  them  at 

one  place,  and  served  upon  them  at  a  different  place.  Held,  sufficient. 
The  statute  does  not  require  the  notice  in  such  case  to  be  served  upon  the 
defendant  in  the  county  of  his  residence,  and  as  the  citation  is  not  ad- 
dressed to  nor  required  to  be  served  by  an  officer,  the  question  of  the 
performance  of  an  official  act  outside  of  the  territorial  jurisdiction  of 
the  officer  is  not  involved.    Stein,  Executor,  v.  Mentz,  38. 

2.  In  May,  1897,  there  was  no  law  in  effect  by  which  an  unknown  person 

could  be  cited,  unless  he  was  the  heir  of  some  known  ancestor,  whose 
name  was  required  to  be  set  out  in  the  citation  by  publication ;  the  only 
other  persons  allowed  to  be  cited,  except  by  personal  service,  were  non- 
residents of  the  State,  absentees  from  the  State,  transients  or  persons 
whose  residences  were  unknown.  In  August,  1897,  provision  was  first 
made  for  citing  an  unknown  person  in  any  case.    Dunn  v.  Taylor,  241. 

Citlet. 

Prosecution  in  Mayor's  or  Recorder's  Court.    See  County  Attorney,  1, 

Acceptance  of  public  park.    See  Dedication,  2. 

Inclusion  of  agricultural  lands.    See  Municipal  Corporation,  L 

Ordinance  against  fast  driving.    See  Negligence,  25. 

Reducing  boundaries  of.  See  Ordinances,  1, 
1.  Where  the  petition  alleged  that  the  city,  in  paving  its  streets,  diverted 
surface  water  from  its  former  and  natural  course,  and  caused  it  to  flow 
and  stand  upon  a  lot  upon  which  a  brick  building  was  being  erected 
whereby  one  of  the  walls  was  destroyed,  a  general  demurrer  to  such 
petition  was  properly  overruled.  An  express  allegation  of  negligence 
was  not  necessary.  It  was  the  duty  of  the  city  to  provide  adequate 
outlet  or  escape  for  the  water  thus  collected.  It  was  not  a  question  of 
ordinary  care  to  provide  such  outlet,  but  the  duty  and  obligation  was 
absolute.    City  of  Houston  v.  Richardson  d  Southerland,  147. 

CoUateral  Attack. 

On  sale  by  trustee.    See  Bankruptcy,  S, 
Upon  void  judgment.    See  Judgment,  S,  4. 
For  want  of  service.    See  Judgment,  7. 
On  administrator's  sale.    See  Partition,  1, 2. 

Comity. 

Action  originating  in  another  State.    See  Jurisdiction,  1. 

Commissioners'  Conrt. 

Approval  of  claim  by.    See  CounOes,  1,  2. 

Mandamus    to    perform    ministerial    act.      See    Jurisdiction    of    District 
Courts,  1. 

Common  Carrier. 

Definition  of.    See  Carriers  of  Freight,  1. 

Failure  to  furnish  cars  demanded.    See  Carriers  of  Freight,  2-1^. 

Authority  of  station  agent.    See  Carriers  of  Freight,  S. 

Feeding  and  watering  animals.    See  Carriers  of  Freight,  H, 

Liability  for  fall  in  market.    See  Carriers  of  Freight,  15. 

Connecting  lines  of  railway.     See  Carriers  of  Freight,  5,  7,  16,  17,  22,  23. 

Delay  in  transportation.     See  Carriers  of  Freight,  13,  15,  18, 

Lien  for  freight  charges.     See  Carriers  of  Freight,  19. 

Sale  of  unclaimed  freight.    See  Carriers  of  Freight,  20» 
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Contract  for  notice  of  shipper's  claim.     See  Carriers  of  Freight,  21-2i, 
Common  law  liability.    See  Carriers  of  Freight,  25. 

Interstate  commerce — Statute  invalid  as  to.     See  Carriers  of  Freight,  4,  6, 
Cattle  shipment — Liability  of   railway  for.     See   Carriers  of  Freight,  2, 
5-18,  21-24^ 

Common  Source. 

Showing  claim  under.    See  Trespass  to  Try  Title,  2. 

Community  Property. 

Recovery  against  survivor.    See  Judgment,  12,  13, 

Compromise. 

1.  As-  a  general  rule  an  agreement  that  payment  of  part  of  a  bill  or  note  shall 
discharge  the  whole  is  ineffectual,  there  being  no  sufficient  consideration 
for  the  agreement.  But  if  the  claim  evidenced  by  the  bill  or  note  is 
disputed,  an  agreement  by  way  of  compromise,  to  receive  a  part  pay- 
ment  in  full  settlement,  will  discharge  it.    Powers  v.  Harris,  250. 

Condemnation.  , 

Damages  allowed  on.     See  Eminent  Domain,  i,  2. 

Confirmation. 

Recital  of  order  of.    See  Jurisdiction  of  Probate  Court,  2. 
Of  grant  by  patent.    See  Mexican  Grant,  1. 

Consent. 

Judgment  entered  by.    See  Judgment,  9. 

Consideration. 

Part  payment  in  full  settlement.     See  Compromise,  1» 
Parol  evidence  to  var>'.     See  Contract,  1. 
New  promise  to  pay.     See  Limitation,  1. 
Where  immaterial.*   See  Sale,  1, 

Construction. 

Of  contract  to  furnish  oil.    See  Contract,  3-5. 

Contested  Elections. 

Determined  by  testimony  alone.    See  Elections,  1. 
Pleading  andproof  in.     See  Elections,  2. 
Exemption  from  payment  of  poll  tax.    See  Elections,  S. 
Changes  in  official  ballot.    See  Elections,  .^. 

Continuance. 

1.  Granting  a  mere  postponement  of  the  case,  on  application  for  continu- 
ance, was  not  ground  for  reversal  where  all  the  witnesses  wanted,  and 
for  whom  diligence  had  boon  used,  were  present  at  the  trial.  Stith  v. 
Moore,  528. 

Contract. 

Lease  where  sale  was  prohibited.     See  Alienation,  1. 

Fixing  agreed  line.     See  Boundary,  2. 

Insufficient  consideration  for.     See  Compromise,  1. 

Wrongful  discharge  of  employe.     Soo  Damages,  6. 

Choice  of  remedies  by  seller.     See  EUctiuii  of  Remedies,  1. 

Proving  motive  for  discharge.     See  Evidence,  iO. 

By  husband  for  sale  of  homestead.     See  Homestead,  3. 

Parties  to  suit  on  policy.     See  Insurance,  Fire,  1. 

Adjustment  of  loss.     See  Insurance,  Fire,  3,  5,  7. 

Making  loss  payable  to  new  party.     See  Insurance,  Fire,  10, 
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Procured  by  fraud  of  agent.     See  Insurance,  Fire,  12, 

Agreement  not  to  sue.     See  lAmitatian,  1. 

For  tuition  of  child.    See  Married  Woman^  1^4. 

Consideration  held  immaterial.    See  Bale,  1. 

Agreement  to  sell.     See  Sale,  2, 

Intention  to  pass  title.     See  Sale,  S. 

Lease  for  five  years.     See  Statute  of  Frauds,  1. 

1.  The  court  erred  in  refusing  to  allow  the  plaintiff  to  prove  by  parol  tes- 

timony that  the  recital  in  the  written  contract  sued  on  that  a  certain 
sum  of  money  was  paid  in  cash,  was  not  true,  and  that  in  fact  only 
one-half  of  said  sum  had  been  paid.     House  v,  Holland,  502. 

2.  Recovery  on  an  oral  contract  to  deliver  a  shipment  of  cattle  in  a  named 

time,  is  not  precluded  by  a  subsequent  written  contract  not  so  agree- 
ing, where  the  shipper  did  not  know  that  he  signed  or  would  be  re- 
quired to  sign  such  contract.     Oulf,  O,  d  8.  F,  Ry,  Co.  v.  Funk,  491. 

3.  The  defendant  oil  company,  owning  flowing  wells   in '  the  Beaumont  oil 

fields,  entered  into  a  contract  with  the  plaintiff  to  furnish  it  with 
Beaumont  crude  oil,  as  required,  to  be  aelivered  at  certain  railroad 
points  in  Texas  at  which  the  plaintiff  owned  gins,  "for  a  term  of  three 
years,  or  as  long  as  the  Beaumont  wells  are  flowing,"  at  a  stipulated 
price  per  barrel.  Held,  that  by  the  very  terms  of  the  contract  the 
defendant  oil  company  was  relieved  of  any  obligation  to  fbrnish  oil 
after  the  oil  wells  ceased  to  flow,  and  it  appearing  from  the  undisputed 
evidence  that  said  wells  had  ceased  to  now  before  defendant  made 
default  in  furnishing  oil,  the  court  did  not  err  in  instructing  a  verdict 
for  defendant.     North  Texas  Const.  Co.  v.  San  Jacinto  Oil  Co,,  (M)7. 

4.  The  fact  that  after  its  wells  had  ceased  to  flow,  a  new  flowing  well  was 

brought  in  by  defendant,  and  defendant  offered  to  resume  the  shipment 
of  oil  to  plaintiff  as  long  as  this  well  continued  to  flow,  which  offer  was 
accepted  and  oil  was  thereafter  furnished  until  an  order,  manifestly 
in  excess  of  the  bona  fide  needs  of  plaintiff  was  made  and  declined, 
did  not  cause  defendant  to  lose  the  immunity  the  cessation  of  the 
oil  wells  had  already  given  it,  nor  did  it  thereby  incur  any  new  lia- 
bility.    Id. 

5.  Where  the  defendant  contracted  to  furnish  plaintiff  with  crude  Beaumont 

oil  "as  required"  at  its  several  gin  plants,  it  was  not  thereby  bound 
to  furnish  plaintiff  "any  quantity  of  oil  it  saw  fit  to  order"  where 
the  quantity  ordered  was  clearly  in  excess  of  its  needs.  Such  con- 
struction would  render  the  contract  unilateral  and  unenforceable.     Id. 

6.  The  owner  of  a  lot  employed  an  architect  to  furnish  plans  and  specifi- 

cations and  to  supervise  the  construction  of  a  building  thereon.  The 
owner  paid  the  architect  $400  cash  and  agreed  to  pay  $600  when  the 
building  was  completed.  It  was  provided  in  the  contract  between  the 
owner  and  the  builder  that  upon  all  questions  as  to  the  proper  inter- 
pretation of  the  plans  and  specifications  the  decision  of  the  architect 
should  be  final.  The  builder  failed  to  comply  with  his  contract  in 
material  respects,  and  the  architect  failed  to  comply  with  his  contract 
in  the  matter  of  supervising  the  construction  of  the  building.  The 
building  never  was,  in  fact,  coraploted  aocordinff  to  said  plans  and 
specifications,  bvit  the  owner  took  possession  of  and  occupied  the  same, 
with  the  distinct  understanding  and  agreement  that  by  so  doing  he 
did  not  waive  his  right  to  contend  that  it  was  not  constructed  in  ac- 
cordance with  the  contract,  and  he  denied  any  liability  to  the  architect 
for  the  balance  due  him.  A  creditor  of  the  architect  garnished  the 
owner  of  the  building  for  the  $500  and  the  architect  was  made  a  party. 
Held,  that  the  provision  in  the  contract  between  the  owner  and  the 
builder  to  the  effect  that  the  decision  of  the  architect  should  be  final 
upon  all  questions  as  to  the  proper  interpretation  of  the  plans  and 
specifications  was  not  intended  to  include  controversies  between  the 
owner  and  the  architect,  nor  to  allow  the  architect  to  conclusively  de- 
termine whether  or  not  he  had  complied  with  his  own  contract.  East- 
ham  Broft.  v.  Wanchettr.  205. 

7.  If  in  fact  plaintiff  did  not  comply  with  his  contract  for  boring  a  well, 
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and  was  not  excused  therefrom  by  some  act  or  interference  on  the 
part  of  defendant,  the  latter  was  not  thereby  bound  to  refrain  from 
using  the  well  or  else  incur  liability  for  the  contract  price.  He  had 
spent  money  on  the  work,  and  his  subsequent  use  of  it  did  not  neces- 
sarily constitute  an  acceptance.     Uahl  v.  Deutsch,  1. 

8.  The  plaintiff  having  been  prevented  by  the  defendant  from  completing  the 

contract,  was  entitled  to  recover  ratably  for  the  work  actually  done.  Id, 

9.  A  party  to  an  executory  contract  always  has  the  right,  subject  to  claim 

for  damaiges,  to  stop  performance  of  same  for  any  reason  deemed  to 
his  interest.     Olleskeimer  d  Bro.  v,  Foley,  262. 

10.  Usages  of  trade  that  are  presumed  to  enter  into  a  contract  must  not  be 

opposed   to  well-settled   principles   of   law,  nor   unreasonable.     Id. 

11.  Plaintiff  was  employed  by  nonresidents  to  sell  certain  lands  in  this  State. 

The  contract  was  evidenced  by  two  letters.  In  the  letter  from  the 
defendants  to  the  plaintiff  they  say:  "Your  commission  on  this  trade 
is  to  be  five  percent,  and  it  is  payable  out  of  the  first  moneys  collected 
from  Mr.  Baker  or  from  his  vendees.  We  would  prefer  that  you  take 
your  commission  out  of  the  purchase  price  in  proportion  to  the  pay- 
ments and  as  the  payments  are  made."  There  was  nothing  in  plaintiff's 
reply  to  indicate  that  he  acceded  to  the  preference  expressed  in  de- 
fendant's letter  as  to  the  manner  of  payment.  Held,  that  plaintiff  was 
tntitled  to  the  entire  amount  of  his  commission  out  of  the  first  money 
collected.    Wallace  d  Cave,  Executors,  v,  Shapard,  694. 

12.  In  a  suit  upon  a  mortgage  obligation  in  writing  the  court  gave  the  follow- 

ing special  charge,  at  the  request  of  plaintiffs:  "Where  any  persons  ad- 
vance money  for  the  use  and  benefit  of  another  the  acceptance  by  sucli 
person  of  such  advancement  imposes  a  personal  liability  on  the  person 
receiving  the  same,  and  the  law  imposes  upon  such  person  the  duty  of 
repaying  the  same,  unless  it  is  expressly  agreed  and  understood  by  and 
between  the  parties  making  and  receiving  such  advancement  that  the 
same  is  not  to  be  repaid."  Held,  not  error.  If,  as  the  court  charged, 
plaintiffs  were  entitled,  by  reason  of  the  mortgage,  to  recover  of  defend- 
ant the  sum  sued  for,  but  for  his  defenses,  then  it  would  not  have  been 
error  had  the  court  charged  the  jury  in  terms  that  the  legal  effect  of 
the  mortgage  was  to  impose  on  defendant  the  duty  of  repaying  the 
amount.  This  being  so,  the  defendant  was  not  injuriously  affected  by 
the  same  thing  said  in  effect  in  another  form.    Carrera  v,  DihreU,  99. 

Contributory  Hegligenoe. 

Loss  of  key  of  safe  deposit  box.    See  Bailment,  2. 

Plaintiff  not  required  to  disprove.    See  Burden  of  Proof,  4- 

Improper  charge  on.    See  Instructions  to  Juries,  10. 

Failure  to  submit  to  surgical  operation.    See  Negligence,  S. 

Not  required  to  anticipate  defendant's  failure  in  duty.    See  Negligence,  4« 

Wandering  from  road  into  danger.    See  Negligence,  5. 

Boarding  moving  car.    See  Negligence,  8,  9. 

Subsequent  negligence  of  defendant.    See  Negligence,  20, 

Fright  of  led  horse.    See  Negligence,  22. 

Gonyersion. 

Wrongful  attachment  of  property.    See  Damages,  7. 

Corporation. 

Permit  to  do  business  in  State.    See  Foreign  Corporation,  1, 
Attachment  of  shares  in.    See  Garnishment,  S. 
Mistake  in  name  of.    See  Misnomer,  J,  2. 

Cofts. 

Where  judgment  is  reformed.    See  Practice  on  Appeal,  10, 
Remission  of  part  of  damages.     See  Remittitur,  1, 

Cotenants. 

Joinder  in  action.    See  Parties,  2. 
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Counsel. 

Misconduct  in  argument.    See  Argument  of  Cimn$el,  1,  f. 
Side  bar,  remarks  by.    See  Practice  in  Trial  Court,  S, 
Communication  of  client  to.    See  Privileged  Communioation,  1. 

1.  Failure  of  the  court  to  appoint  counsel  for  plaintiff  on  his  showing  that, 

through  lack  of  means,  physical  and  mental  weakness,  and  combinations 
against  him,  he  was  unable  to  secure  one,  held  no  error  where  the  record 
showed  that  he  was  represented  by  counsel.    8tith  v.  Moore,  528. 

2.  Omission  of  the  court  to  appoint  counsel  for  a  nonresident  defendant,  cited 

by  publication,  was  a  mere  irregularity,  was  immaterial  where  judgment 
was  in  favor  of  such  defendant,  and  could  not  be  complained  of  by  plain- 
tiff on  appeal.    Id, 

Counticf. 

1.  An  order  of  the  CommissionerB*  Court  approving  a  claim  by  the  sheriff  is 

sufficient  to  constitute  an  allowance  thereof  against  the  county,  though 
instead  of  ordering  warrant  issued  for  its  payment  the  order  attempts 
to  offset  it  by  placing  it  as  a  credit  against  other  demands  of  the  sheriff, 
which  it  was  claimed  had  been  improperly  allowed  and  paid.  Denman 
V.  Coffee,  78. 

2.  If  it  be  conceded  that  the  order  allowing  a  claim  against  the  county  in  the 

sheriff's  favor  could  be  collaterally  attacked,  it  was  still  beyond  the 
power  of  the  Commissioners'  Court,  on  approving  a  subsequent  claim, 
to  offset  it  with  the  former  as  one  improperly  allowed,  their  duty  being 
either  to  reject  or  to  approve  it  and  order  warrant  to  issue  for  its  pay- 
ment.   Id, 

County  Attorney. 

1.  Under  article  6,  section  21,  of  the  Constitution,  the  county  attorney  is  en- 
titled to  represent  the  State  in  any  prosecution  in  Mayors'  or  Recorders' 
Courts  of  a  city  in  criminal  cases  cnarging  violation  of  State  laws,  and 
neither  the  Legislature  nor  the  city  can  deprive  him  of  that  right;  but 
under  the  Act  of  Twenty-sixth  Legislature,  chapter  33,  section  8,  page 
39,  he  is  not  entitled  to  fees  for  such  prosecution,  and  mandamus  to 
require  that  he  be  admitted  to  prosecute  should  run  only  against  offi- 
cers denying  him  such  right,  not  against  those  refusing  him  the  fees 
for  prosecuting.    Upton  v.  City  of  San  Angelo,  76. 

OoTenant. 

Title  perfected  by  limitation.    See  Vendor  and  Purchaser,  t» 

CoTerture. 

Contract  for  necessaries.    See  Married  Woman,  1-^ 

Crosi-Examination. 

As  to  running  of  train.  See  Evidence,  S2,  33, 
1.  It  was  error  for  the  court  to  refuse  to  allow  defendant  to  cross-examine 
the  witness  introduced  by  plaintiff  to  prove  the  value  of  the  land  and 
the  extent  to  which  it  was  injured  by  the  condemnation  of  a  right  of 
way  across  it,  and  thus  analyze  the  opinions  expressed  by  said  witneeses. 
Panhandle  d  G.  Ry.  Co.  v.  Kirby,  340. 

Custom. 

Must  not  contravene  law.    See  Contract,  10, 

Damages. 

Goods  not  having  market  value.    See  Carriers  of  Passengers,  8. 

Notice  of  claim  for.    See  Carriers  of  Freight,  21,  23. 

On  condemnation  of  land.    See  Eminent  Domain,  i,  2, 

Taking  property  of  one  on  execution  against  another.     See  Exemplary 

Damages,  1. 
Items  unsupported  by  evidence.    See  Fundamental  Error,  i. 
Amount  unliquidated.    See  Oarnishment,  1, 
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Contract  to  sell  homestead.    See  Hofneatead,  3. 
Amount  corrected  by  record.    See  Judgment,  10. 
Diminished  earning  capacity.    See  Minora,  3. 
Failure  to  relieve  by  surgical  operation.    See  Negligence^  3. 
On  contract  obtained  by  fraud.    See  Partnership,  1. 
Contract  for  release  of.     See  Release  of  DamageSy  1,  2. 
Proof  in  mitigation  of.    See  Sequestration,  J^. 
Notice  of  probability.    See  Telegraph,  1,'3. 
For  timber  cut  on  land  of  another.    See  Trespass,  1,  2, 

1.  There  was  no  error  in  instructing  the  jury  to  assess  damages  in  any  sum 

which  in  their  judgment,  from  the  evidence,  plaintiff  had  sustained, 
not  exceeding  the  amount  claimed  in  the  petition.  International  d  O. 
N.  Ry,  Co.  V,  Blusher,  632. 

2.  One  who  is  in  ill  health  previous  to  the  occurrence  of  an  injury  caused  by 

the  negligence  of  a  railroad  company  is  not  precluded  by  such  ill  health 
from  recovering  for  such  injuries  as  are  the  proximate  result  of  the  ac- 
cident.   San  Antonio  d  A.  P.  Ry.  Co.  v.  Kivlin,  633. 

3.  It  is  not  possible,  and  therefore  not  required,  to  produce  direct  or  positive 

testimony  of  how  long  a  person  will  live  to  suffer  from  permanent  in- 
juries. This  is  ordinarily  a  question  which  must  be  left  to  the  judg- 
ment of  the  jury.    Id. 

4.  In  a  suit  by  a  wife  for  damages  for  failure  to  deliver  a  tel^^m  announc- 

ing the  serious  illness  of  her  husband,  and  thus  preventing  her  from 
being  with  him  when  he  died,  a  charge  on  the  measure  of  damages  con- 
sidered, and  held  not  subject  to  the  objection  that  it  imduly  emphasizes, 
points  out  and  particulanzes  to  the  jury  the  grounds  upon  which  the 
jury  may  fina  for  the  plaintiff,  and  is  upon  the  weight  of  evidence. 
Western  U.  Tel.  Co.  v.  Carter,  224. 

5.  Where  the  suit  was  for  damages  to  a  shipment  of  cattle  over  two  diflferent 

roads,  and  the  claim  for  damages  to  the  cattle  on  one  of  the  roads  had 
been  settled,  a  charge  in  effect  to  measure  the  damages  by  the  difference 
between  the  market  value  of  the  cattle  at  the  point  of  destination  at  the 
time  and  in  the  condition  of  their  arrival,  nnd  at  the  time  and  in  the 
condition  they  should  have  arrived  had  they  not  been  delayed  on  the 
other  road,  was  correct.  Tettas  d  P.  Ry.  Co.  v.  McNairy,  222. 
6to  Where  a  contract  for  employment  has  been  breached  by  the  employer,  suit 
may  be  brought  by  the  employe  immediately,  or  after  the  expiration  of 
the  contract  term.  If  brought  before  the^  expiration  of  the  contract 
term,  only  such  damages  as  have  accrued  up  to  the  time  of  trial  can  be 
recovered."  It  is  the  employe's  duty  to  use  reasonable  diligence  to  ob- 
tain other  employment,  and  lessen  the  loss.  The  burden  is  on  the  em- 
ployer to  plead  and  prove  the  amount  that  the  employe  could  have 
earned  by  the  exercise  of  ordinary  diligence.  Pacific  Exp.  Co.  v.  Wal- 
ters, 355. 

7.  The  wrongful  seizure  of  property  by  attachment  constitutes  a  conversion, 
•  and  the  owner  is  entitled  by  reason  thereof  to  recover  as  actual  dam- 
age the  value  of  the  property  seized,  with  le«?al  interest  from  the  date 
of  conversion.  The  subsequent  replevy  of  the  property  by  the  owner 
might  be  shown  only  in  mitigation  of  the  damage;  a  general  allegation 
of  damage  because  of  the  wrongful  levy  and  conversion  is  a  sufficient 
pleading  to  authorize  a  recovery.    Davidson  v.  Oherthier,  337. 

8.  The  authorities  seem  to  hold  that  the  stipulation  in  a  promissory  note  for 

the  payment  of  attorney's  fee  is  a  penalty,  and  not  a  liquidated  demand, 
and  that  the  holder  of  the  note  can  not  collect  the  fee  unless  he  has  in 
fact  paid  it  or  agreed  to  pay  it.    Id. 

9.  The  measure  of  damage  was  the  difference  in  the  market  value,  or  if  no 

market  value,  then  the  actual  value  of  the  rice  in  the  shocks  on  the  farm 
immediately  before  the  overflow,  and  its  market  value  in  the  shocks  on 
the  farm  in  its  damaged  condition  after  the  overflow.  Colorado  Canal 
Co.  V.  Sims,  442. 
10.  The  measure  of  damage  to  the  crop  destroyed  was  its  market  value  at  the 
time  and  place  of  its  destruction  less  the  cost  of  threshing  and  sack- 
ing.   Id. 


Index.  657 

Damafl^es — Continued, 

11.  The  measure  of  damages  against  a  trespasser  cutting  timber  from  another's 

land  and  converting  it  into  posts,  where  the  trespass  is  not  intentional, 
but  through  a  mistake  as  to  boundaries,  is  not  tlie  market  value  of  the 
timber  after  it  was  so  cut  and  converted  into  posts,  but  its  value  before 
being  converted  into  such  form.    Messer  v,  WaZf on,  488. 

12.  Where  defendant's  contractor  cut  timber  on  the  land  of  another,  through 

mistake,  and  not  through  the  direction  or  negH«:ence  of  defendant,  the 
latter  would  not  be  lia)l>le  therefor  unless  he  received  or  appropriated 
the  timber  cut.    Id. 

13.  Minor  children  are  entitled  to   recover  whatever  pecuniar^'   benefits  they 

may  have  been  deprived  of  by  the  death  of  their  father,  including  the 
reasonable  value  of  such  nurture,  care  and  education  as  they  would  have 
received  had  he  lived,  but  neither  sorrow  for  his  death  nor  loss  of  his 
society  are  elements  of  damage.    Texas  d  N.  O.  Ry.  Co.  v.  Qreen,  216. 

Death. 

Damages  to  minor  children.    See  Damages,  IS. 

Deolarations. 

Of  corporate  agent.    See  Evidence,  3-5.  • 
As  part  of  res  gestee.    See  Evidence,  6,  9. 
Not  part  of  res  gestee.    See  Evidence,  7. 
By  conductor  of  train.    See  Evidence,  8. 
On  matters  of  pedigree.    See  Evidence,  10,  11. 
Of  assignor  after  sale.    See  Evidence,  jj^S. 

Dedication. 

1.  Where  the  owner  of  land  adjoining  a  town  caused  a  map  of  the  same  to 

be  made,  designating  it  as  an  addition  to  the  town,  which  map  de- 
lineates the  lots,  blocks,  streets  and  alleys,  and  one  undivided  block 
designated  as  a  "Park;**  and  where  the  owner  causes  such  map  to  be 
placed  upon  the  deed  records  of  the  county  and  sells  lots  designated  on 
said  map  by  reference  to  the  same,  such  facts  constitute  an  irrevocable 
dedication  of  the  block  marked  "Park"  to  the  public  use.  Sanborn  v. 
City  of  Amarillo,  115. 

2.  Under  the  facts  of  this  case  a  formal  acceptance  of  the  dedication  by  the 

city  was  not  necessary.  The  dedication  was  sufficiently  accepted  by  the 
public  where  some  of  its  individual  members  acted  upon  the  oflfer  and 
purchased  the  lots  with  reference  to  the  exhibited  map.    Id. 

Deed. 

Proving  transaction  a  mortgage.    See  Burden  of  Proof,  2. 
Supporting  plea  of  limitation.    See  Limitation,  i. 

Default. 

Refusing  judgment  by.    See  Trial  of  Right  to  Property,  1, 

Delay. 

Appeal  taken  for.    See  Judgment,  10. 

Demurrer. 

Exceptions  to  overruling.    See  Assignment  of  Error,  1,  2,  S. 

Deposition. 

Effect  of  suppression.  See  Evidence,  iS. 
1.  The  commission  to  take  depositions  being  directed  to  any  noteiy  public 
of  C.  Parish,  the  teking  of  the  deposition  by  a  notary  public  of  N.  Parish 
was  not  a  teking  by  the  officer  to  whom  the  commission  was  directed, 
and  the  deposition  was  properly  quashed.  Oernian  Fire  Ins.  Co.  v.  Oihhs, 
Wilson  d  Co.,  407. 
Vol.  XLir.  Civil--42. 
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Description. 

Of  damaged  premises.    See  Pleading,  4, 
Of  land  on  tax  rolls.    See  Taw  Sale,  2, 

Disooyered  Peril. 

Failure  to  stop  street  car  on.    See  Negligenoe,  17. 
Contjributory  negligence  immaterial.    See  Negligenoe,  18, 
Boy  on  tender  of  switch  engine.    See  Negligence,  19,  20, 

Difmistal. 

Of  petition  in  bankruptcy.    See  Bankruptcy,  6, 

Disqualiilcation  of  Judge. 

1.  It  is  ground  for  reversal  of  a  judgment  that  the  judge  was  diaqualifled  by 

relationship  to  one  of  the  parties,  though  the  point  was  first  raised  on 
motion  for  new  trial.    Chilf,  C.  d  8.  F.  Ry.  Co,  v.  Looney,  234. 

2.  Persons  who  had  the  sam6  great-grandmother  are  related  within  the  third 

degree.    Id, 

3.  In  a  suit  by  the  husband  for  damages  which,  on  recovery,  would  be  com- 

munity property,  the  wife  is  a  party  within  the  meaning  of  the  statute 
disqualifying  a  judge  related  to  the  litigants  within  the  third  degree 
from  trying  the  case.    Id, 

JDivorce. 

1.  A  decree  of  divorce  is  a  proceeding  in  rem;  it  has  extra-territorial  force, 

and  is  conclusive  on  the  parties  to  the  cause,  although  one  of  them  was  a 
nonresident  of  the  State  in  which  the  divorce  was  granted.  Where  the 
steps  are  taken  which  the  statutes  of  a  State  prescribe  as  necessary  to 
confer  upon  the  court  granting  the  divorce  power  to  render  the  decree, 
jurisdiction  attaches,  and  the  decree  is  binding  on  the  defendant  in  the 
case,  although  she  was  at  the  time  a  nonresident  of  the  State,  and  no 
personal  service  was  had  upon  her,  and  she  did  not  enter  an  appearance. 
Stuart  V,  Cole,  478. 

2.  Evidence  considered,  and  held  of  doubtful  sufficiency  to  support  a  charge 

of  abandonment  and  adultery.    Oardell  v,  Oardell,  202. 

Elections. 

1.  A  judge  trying  a  contested  election,  without  a  jury,  excluded  a  vote  be- 

cause of  the  youthful  appearance  of  the  voter,  and  this,  although  the 
voter  had  testified  that  he  was  twenty-one  years  of  age  and  there  wns 
no  evidence  to  the  contrary.  Held,  error.  The  findings  of  a  court 
should  rest  upon  the  testimony  offered  alone,  and  not  upon  information 
gained  by  some  other  method,  whether  by  observation  or  otherwise. 
Bigham  v,  Clubb,  312. 

2.  Only  the  ground  alleged,  as  making  the  vote  illegal,  can  be  the  basis  of  a 

verdict  or  judgment,  whatever  other  fact  might  develope  on  the  trial.  Id. 

3.  The  law  exempts  those  from  the  payment  of  poll  tax  who  have  lost  a  hand 

or  foot.  It  can  not  be  said  that  loss  of  a  portion  of  the  hand  or  foot 
would  bring  the  person  within  the  exemption.    Id, 

4.  A  ballot  prepared  by  tearing  off  the  National  ticket  of  one  political  party 

and  attaching  it  to  the  State  ticket  of  another  political  party  is 
illegal.    Id. 

Election  of  Bemedies. 

Children  taking  under  will.  See  Estoppel,  2^ 
1.  Upon  breach  of  a  contract  by  a  buyer  to  receive  and  pay  for  the  article, 
the  seller  has  three  remedies,  one  of  which  is  to  resell  the  article  and 
credit  the  proceeds  on  the  contract  price,  and  sue  the  buyer  for  the 
balance ;  but  in  pursuing  this  remedy  he  must  act  in  good  faith  in  mak- 
ing such  resale,  and  use  due  diligence  to  secure  the  best  price.  Evi- 
dence considered,  and  held  to  require  the  submission  of  such  issue  to 
the  jury.    Woldert  Gro.  Co,  v,  Booneville  Elev,  Co.,  624. 
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Enuuicipatioii. 

Of  minor  by  parent.    See  Minors,  I,  2. 

Eminent  Domain. 

1.  The  owner  of  land  through  which  a  right  of  way  has  been  condemned  is 

not  entitled  to  recover  the  general  enhancement  in  values  to  lands  in 
the  community,  in  addition  to  the  value  of  the  land  taken  and  the  differ- 
ence in  value  of  the  land  not  taken  before  and  after  condemnation. 
Panhandle  d  (L  Ry,  Co,  v.  Kirby,  340. 

2.  The  owner  of  land  condemned  for  a  railroad  right  of  way  is  allowed  to 

receive  the  value  of  the  land  taken  and  the  reduction  in  value  of  the  part 
not  taken  but  injured  by  the  construction  of  the  railroad,  and  no  more. 
Where  the  value  of  the  whole  tract  is  enhanced  in  common  with  other 
lands  in  the  community  by  the  proposed  construction  of  the  road  the 
owner  is  entitled  to  the  benefit  of  that  both  in  estimating  the  value  of 
the  land  taken  and  the  damage  to  that  not  taken,  and  such  common  bene- 
fit is  not  to  be  offset  against  his  loss,  as  should  be  a  benefit  peculiar  to 
his  property.    Id, 

Sadonement. 

Obligation  assumed  by.    See  Endorser,  1, 

Of  security  in  gaming  transaction.    See  Gaming,  1,  4, 

Endorser. 

1.  Where  one,  not  a  payee  of  a  note,  puts  his  name  on  the  back  of  it  at  the 

time  of  its  inception,  without  any  words  to  impress  the  nature  of  his 
undertaking,  he  is  to  be  held  liable  as  an  original  promisor,  or  surety, 
or  endorser,  according  to  the  evidence  as  to  the  real  obligation  intended 
to  be  assumed  at  the  time  of  signing.    WilUams  v,  Ogg,  658. 

2.  A  statement  In  a  letter  by  the  surety  to  the  creditor,  as  follows:     ^'It 

will  be  necessary  for  you  to  exhaust  every  means  possible  to  make  it 
(the  money)  out  of  Messrs.  Robinson  and  Ogg  (the  makers  of  the  note), 
as  we  do  not  intend  to  pay  any  more  of  the  notes  until  we  are  forced  to 
'  do  so;"  and  again,  that  he  "did  not  intend  to  pay  the  notes  or  any  ex- 
penses attached  to  them  until  the  courts  say  he  will  have  it  to  do,"  is 
not  a  compliance  with  the  requirement  of  the  statute  that  notice  be 
given  to  the  obligee  "forthwith  to  institute  suit."    Id, 

Equity. 

Jurisdiction  over  administration  of  trust.    See  Charitable  Use,  1. 

Error. 

Apparent  on  face  of  record.    See  Fundamental  Error,  1;  Practice  on  Ap- 
peal, k- 
On  issues  not  submitted.    See  Harmless  Error,  1,  5. 
Facts  shown  by  other  evidence.    See  Harmless  Error,  2-4' 
Where  evidence  is  conflicting.     See  Practice  on  Appeal,  1. 
Where  evidence  is  undisputed.    See  Practice  on  Appeal,  2-4* 
Exceptions  held  unnecessary.    See  Practice  on  Appeal,  3, 
Must  appear  from  record.    See  Practice  on  Appeal,  5. 
Presumptions  in  favor  of  judgment.    See  Practice  on  Appeal,  6,  7. 
(^red  by  later  statute.    See  Practice  on  Appeal,  8. 
Reformation  of  on  appeal.    See  Practice  on  Appeal,  9,  10, 
C^red  by  judgment.    See  Tender,  1. 

Estates  of  Deoedents. 

Existence  of  debt  against.    See  Jurisdiction  of  Probate  Court,  1, 
Partition  in  probate.    See  Jurisdiction  of  Probate  Court,  2, 

Estoppel. 

To  complain  of  erroneous  charge.    See  Instruction  to  Juries,  17,  18,  28, 

1.  Facts  considered,  and  held  not  to  constitute  estoppel  or  waiver.     Moore  r. 

Supreme  A,  R,  8,  of  O.  F,,  366. 

2.  A  wife  devised  her  entire  interest  in  the  community  estate  to  her  surviving 
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husband;  her  will  was  duly  probated,  and  after  the  lapse  of  four  years 
the  husband,  asserting  claim  to  the  entire  community  estate  by  virtue 
of  said  will,  conveyed  by  deeds  of  gift  portions  of  said  estate  to  several  of 
the  children  of  himself  and  his  deceased  wife;  the  said  children  accepted 
and  held  the  land  so  conveyed  by  said  deeds  until  after  the  death  of 
their  father,  when  they  instituted  suit  to  set  aside  the  probate  of  the 
will  of  their  mother  on  the  ground  of  mental  incapacity.  Held,  that  said 
children  were  estopped  by  the  doctrine  of  election  from  attacking  aaid 
will.    Holland  v,  Oouis,  515. 

Zyidence. 

To  set  aside  judgment  on  barred  claim.    See  Administration,  4- 

Complaint  of  admission  or  exclusion.    See  Bill  of  Exceptions,  1,  2, 

Conflicting  proof  as  to  location.     See  Boundaries,  1. 

Showing  materiality  of.    See  Briefs,  3. 

Proving  execution  of  instrument.    See  Burden  of  Proof,  1. 

To  show  that  deed  was  a  mortgage.    See  Burden  of  Proof,  2. 

To  show  plaintiflf's  ownership.    See  Burden  of  Proof,  3. 

To  prove  contributory  negligence.    See  Burden  of  Proof,  4. 

Excusing  failure  to  furnish  cars.    See  Carriers  of  Freight,  2. 

Of  custom  inadmissible.    See  Carriers  of  Freight,  12, 

Opinion  as  to  reasonable  time.    See  Carriers  of  Freight,  13, 

Of  authority  of  agent  to  receive  notice.    See  Carriers  of  Freight,  22, 

Insufficient ,  to  show  waiver.     See  Carriers  of  Freight,  23. 

Sufficient  to  rebut  inference  of  negligence.    See  Carriers  of  Passengers,  4- 

Presumption  from  derailment  of  train.    See  Carriers  of  Passengers,  4,  S, 

Submitting  issue  in  absence  of.    See  Carriers  of  Passengers,  S, 

Varying  written  contract  by  parol.    See  Contract,  1,  2. 

Grounds  of  opinion  as  to  value.    See  Cross  Examination,  1, 

Of  extent  or  duration  of  future  suffering.    See  Damages,  3, 

Charge  upon  the  weight  of.    See  Damages,  5. 

Possible  earnings  of  discharged  employe.    See  Damages,  6. 

Taken  by  officer  not  named  in  commission.    See  Deposition,  1, 

Insufficient  to  prove  abandonment  and  adultery.    See  Divorce,  2, 

Youthful  appearance  of  voter.    See  Elections,  1, 

Of  fd.ct8  not  pleaded.    See  Elections,  2. 

Of  diligence  m  making  resale.    See  Election  of  Remedies,  1. 

Not  equivalent  to  demand  to  bring  suit.    See  Endorser,  2, 

Insufficient  to  constitute  estoppel  or  waiver.    See  Estoppel,  1. 

Supporting  recovery  for  exemplary  damages.     See  Exemplary  Damages,  1, 

To  show  that  insurance  policy  was  canceled.    See  Findings  of  Fact,  2, 

Submitting  items  of  damage  without  evidence.    See  Fundamental  Error,  1. 

Docket  entries  made  part  of  affidavit.    See  Garnishment,  4. 

Facts  established  by  other  proof.    See  Earjnless  Error,  2-4, 

Sufficient  on  issue  as  to  heirship.    See  Heirship,  1, 

Ancestor  of  same  name  as  patentee.    See  Identity,  1, 

Contradicting  by  inference.    See  Impeachment  of  Witness,  1,  2. 

Pardon  of  convicted  witness.    See  Impeachment  of  Witness,  3. 

Supporting  witness  by  proof  of  good  reputation.    See  Impeachment  of  Wit-- 

ness,  4' 
Denial  of  guilt  though  convicted.    See  Impeachment  of  Witness,  5. 
Authorizing  peremptory  charge.    See  Instructions  to  Juries,  3;  Landlord's 

Lien,  3;  Limitation,  6;  Negligence,  23;   Railumys,  1. 
Assuming  controverted  facts.    See  Instructions  to  Juries,  4^7,  I4,  21,  2.^. 
Charging  on  weight  of  testimony.    See  Instructions  to  Juries,  8,  10-12,  15, 

33;  Insurance,  Fire,  6, 
Proofs  of  loss  as  evidence  of  value.    See  Insurance,  Fire,  3, 
Of  oral  assignment  of  policy.    See  Insurance,  Fire,  4' 
Presumptions  in  aid  of  judgment.    See  Judgment,  2,  6, 
That  bond  was  defective,    ^e  Liquor  Dealer's  Bond,  2, 
Burden  of  proving  knowledge,  etc.    See  Master  and  Servant,  5, 
Showing  negligence  in  defective  track.    See  'Negligence,  1,  2, 
Of  defects  in  coupling  device.    See  Negligence,  10, 
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Proof  of  defects  by  circumstances.    See  Negligence,  H. 
Insufficient  to  show  defects  in  machinery.    See  Negligence,  16. 
In  case  of  discovered  peril.    See  Negligence,  18,  19, 
Of  negligence  in  killing  stock.    See  Negligence,  21;  Railways,  8. 
Of  negligence  in  frightening  horse.    See  Negligence,  22. 
Sufficiency  of.    See  Negligence,  2^, 
Newly  discovered.    See  New  Trial,  1-3. 
City  ordinance  held  inadmissible.    See  Ordinance,  1. 
Where  partnership  is  pleaded  and  not  denied.    See  Partnership,  2, 
Pleadings  in  Justice  Court  presumed  to  support.    See  Pleading,  9. 
Recalling  adverse  witness  to  lay  predicate.    See  Practice  in  Trial  Court,  4- 
Where  testimony  is  conflicting.    See  Practice  on  Appeal,  i. 
Presumed  in  favor  of  judgment.    See  Practice  on  Appeal,  6*. 
Presumptions  not  indulged  in  against.    See  Presumptions,  i.. 
Statements  to  counsel  protected  from  disclosure.    See  Privileged  Communi- 
cation, 1, 
Burden  of  proof  as  to  solvency.    See  Telegraph,  ^. 
Burden  of  proof  as  to  tracts  excepted  from  a  conveyance.    See  Trespass  to 

Try  Title,  1. 
Deed  not  included  in  abstract.    See  Trespass  to  Try  Title,  3. 

1.  Accounts  and  written  memoranda,  if  used  as  original  evidence,  must  be 

shown  to  be  original  and  contemporaneous  entries;  but  a  witness  who 
weighed  live  stock  may  testify  to  their  weight,  using,  to  refresh  his 
memoiy,  copies  of  the  weight  entries  made  by  him  from  the  original 
memorandum  and  known  to  be  correct.  San  Antonio  d  A,  P.  Ry.  Co,  v. 
Turner,  632. 

2.  For  the  purpose  of  showing  title  to  an  account  against  a  bankrupt,  the 

defendant  introduced  in  evidence  a  letter  from  C.,  signed  as  trustee  in 
bankruptcy  of  the  estate  of  the  bankrupt,  reciting  the  sale  of  the  account 
to  defendant  and  authorizing  the  payment  of  the  same  to  liim.  This  let- 
ter was  objected  to  by  the  plaintiff,  first,  because  it  was  not  the  best 
evidence  of  the  sale,  and,  secondly,  because  it  was  not  shown  by  any  evi- 
dence that  C.  had  ever  been  appointed  trustee.  Held,  the  letter  should 
have  been  excluded  on  both  grounds.    Keller  v.  Faickney,  483. 

3.  The  grounds  of  decision  in  City  of  Austin  v.  Forbis,  12  Texas  Court  Re- 

porter, 147  (reversed  by  Supreme  Court,  13  Texas  Ct.  Rep.,  818),  ex- 
plained.   City  of  Austin  v,  Nuchols,  6. 

4.  The  declarations  of  an  agent,  made  in  reference  to  an  act  which  he  is 

authorized  to  perform,  and  at  a  time  when  he  is  conducting  the  busi- 
ness, stand  upon  the  same  footing  as  the  acts  themselves,  and  are  ad- 
missible against  the  principal.    Id. 

5.  A  statement  by  the  foreman  in  charge  of  the  electric  lighting  plant  of  a 

city  who  came  to  the  place  where  an  employe  of  a  business  to  which  the 
city  furnished  liglits  had  been  injured  by  an  overcharged  wire,  for  the 
purpose  of  investigating  the  accident  and  about  fifteen  minutes  after 
it  occurred,  to  the  effect  that  the  "transformer"  therein  was  of  an  old 
style  and  insufficient,  that  the  city  had  sent  for  new  ones  to  replace 
them,  and  that  some  other  kind  of  light  would  have  to  be  used  till  the 
new  "transformers"  arrived,  was  admissible  against  the  city  in  an  action 
by  the  injured  person  to  show  that  such  machinery  used  by  defendant 
was  defective.    Id. 

6.  Declarations  on  one  in  a  position  to  know  the  cause  of  an  injury  to  plain- 

tiff, made  spontaneously  under  the  immediate  influence  of  the  transaction, 
and  characterizing  or  explaining  it,  though  shortly  after  the  occurrence, 
are  admissible  as  part  of  the  res  gestae.    Id. 

7.  A  remark  of  the  foreman  of  the  section  gang,  who  did  not  see  the  accident, 

made  just  afterwards,  as  follows:  "You  all  mu^t  be  careful  how  you  put 
the  car  on,  or  you  are  going  to  kill  some  man,"  was  not  admissible  as 
res  gestae.    8t.  Louis  8.  W.  Ry.  Co,  v,  Brisco,  322. 

8.  In  a  suit  for  damages  to  a  shipment  of  cattle  resulting  from  rough  handling. 

delay  in  transportation  and  failure  to  feed,  water  and  rest  the  cattle,  it 
was  reversible  error  to  permit  the  plaintiff  to  testify  that  the  conductor 
of  the  train,  when  told  by  plaintiff  that  he  wanted  the  cattle  to  reach 
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the  market  on  a  certain  day,  said  in  substance  that  the  company  did  not 
care  whether  they  got  cattle  shipments  or  not,  they  made  more  mon^ 
out  of  merchandise  than  out  of  cattle,  no  authority  in  the  conductor  to 
make  such  statement  having  been  shown.  8t,  Louis  d  8.  F.  Ry.  Co.  v, 
Easley,  Mo  Adams  d  Co,,  391. 
9.  The  declarations  of  a  vendee,  made  at  the  time  of  the  transaction  and  in 
the  presence  of  the  vendor,  as  to  the  character  of  the  transaction,  are 
competent  testimony  as  part  of  the  res  gestae,  and  may  be  testified  to  b>' 
a  third  party.    Johnson  i7.  Scrimshire,  Oil. 

10.  Where  it  is  sought  to  prove  relationship  between  A.  and  B.,  the  declara- 

tions of  a  deceased  relation  of  either  A.  or  B.  are  competent  testimony. 
All  that  is  required  of  the  declarant  is  a  connection  with  either  one  or 
the  other,  but  not  with  both.  The  rule  laid  down  by  Greenleaf,  as  fol- 
lows: "That  the  law  resorts  to  hearsay  evidence  in  cases  of  pedigree 
upon  the  ground  of  the  interest  of  the  declarants  in  the  person  from 
whom  the  descent  is  made  out,  and  their  consequent  interest  in  knowing 
the  connections  of  the  family.  The  rule  of  admission  is  therefore  re- 
stricted to  the  declarations  of  deceased  persons  who  were  related  by 
blood  or  marriage  to  the  person,  and  therefore  interested  in  the  suc- 
cession in  question ,''  held,  not  the  proper  rule.    Overhy  v.  Johnston,  348. 

11.  The  prerequisites  to  the  admission  m  evidence  of  declarations  to  prove 

matters  of  family  history  are,  first,  it  must  be  proved  by  evidence  ali- 
unde the  statement  itself  that  the  declarant  was  related  to  the  family 
about  which  he  spoke;  second,  that  the  statements  were  made  ante 
litem  motam ;  and  third,  that  the  declarant  is  dead.    Id. 

12.  Objections  to  testimony  not  made  in  the  trial  court  can  not  be  uiged  on 

appeal.    Texas  d  P.  Ry.  Co.  v.  Warner,  280. 

13.  Whether  a  witness  has  qualified  himself  to  testify  as  an  expert,  or  to 

express  an  opinion  upon  a  subject  undergoing  investigation,  is  a  ques- 
tion for  the  determination  of  the  trial  court,  and  its  action  will  not  be 
reviewed  by  an  Appellate  Court  unless  a  gross  abuse  of  discretion  is 
made  to  appear.    Id. 

14.  A  witness  testified  that  he  examined  the  contents  of  a  car  upon  arrival  at 

destination  and  discovered  that  the  goods  had  not  been  properly  and 
securely  packed ;  that,  from  the  general  appearance  of  the  goods,  it  was 
his  judgment  that  the  damaged  condition  of  the  shipment  was  due  to 
careless  and  improper  packing  in  the  car;  that,  from  the  evident  condi- 
tion of  the  packing  of  said  car,  it  must  necessarily  have  resulted  in  in- 
jury to  the  goods  in  the  usual  and  customary  carriage  of  a  freight  car, 
and  that  the  injury  was  caused  by  the  goods  being  insecurely  packed. 
Held,  a  statement  of  fact,  and  not  merely  an  opinion  of  the  witness.  Id. 
16.  Where  witnesses  are  allowed  to  testify  as  to  value  without  objection  at  the 
time  that  the  testimony  should  be  confined  to  market  value,  it  is  too 
late  to  raise  the  question  after  the  trial.    Caplen  v.  Cox,  297. 

16.  The  following  testimony  was  properly  excluded  because  a  conclusion  of  the 

witness:  Q.  "Stete  whether  or  not  it  is  at  all  probable  that  any  such 
claim  would  be  made  without  the  same  coming  to  your  knowledge?" 
Ans.  "No,  it  couldn't,  because  all  claims  against  the  A.,  T.  &  S.  F.  for 
loss  and  damage  to  stock  pass  through  my  hands."  Peoos  d  N.  T.  Ry. 
Co.  V.  Evans-Snider-Buel  Co.,  60. 

17.  The  telegraphic  correspondence  between  employes  of  the  defendant  company 

was  hearsay.  The  facts  should  have  been  proven  by  the  employes  them- 
selves.   Id. 

18.  A  witness  testified  that  the  corn  in  question  was  classed  as  "No.  2  com.'* 

and  that  he  had  sold  a  part  of  the  same  carload  to  other  parties  as  No. 
2  com,  and  no  complaint  was  ever  made  by  any  of  the  purchasers.  The 
issue  being  sharply  drawn  as  to  the  class  or  quality  of  the  com,  the 
evidence  was  material,  and  was  not  hearsay.  St.  Louis  8.  W,  Ry.  Co. 
V.  Arkansas  d  T.  Grain  Co.,  126. 

19.  It  was  error  to  allow  the  plaintiff  to  testify  that,  during  the  preceding  year, 

he  had  a  similar  cotton  contract  with  a  different  party,  and  when  plain- 
tiff tendered  the  cotton  said  party  told  him  it  was  the  money,  and  not 
the  cotton,  he  wanted.    Western  Bank  d  Trust  Co.  v.  Ogden,  466. 
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20.  The  admission,  against  a  railroad  company,  of  a  letter  from  an  agent  of 

a  connecting  line  to  his  own  company,  purporting  to  give  statements  of 
plaintiff  about  damage  to  his  cattle  in  shipment  over  such  connecting 
lines,  was  error,  but  not  cause  for  reversal  where  the  facts  recited  therein 
were  testified  to  by  plaintiff  on  the  trial.  International  <£•  it.  N.  Ry. 
Co,  V,  Eeiitner,  617. 

21.  A  telegram  sent  by  an  agent  of  one  of  the  defendants  to  such  defendant, 

under  the  direction  of  said  defendant  and  in  discharge  of  his  duty  to 
both  defendants,  is  admissible  in  evidence  against  both  defendants. 
Trammel  d  Lane  v.  €hiffey  Pet.  Co,,  455. 

22.  Conversations  between  the  respective  agents  of  two  codefendants  are  not 

admissible  as  against  the  plaintiff.    Id. 

23.  Entries  made  in  the  books  of  a  live  stock  commission  house  by  its  em- 

ployes, showing  the  receipt,  number,  weight  and  price  realized  on  a  ship- 
ment of  cattle,  were  admissible  in  evidence  in  a  suit  by  the  shipper 
against  the  carriers,  as  verbal  acts  cotemporaneous  with  the  principal 
fact,  forming  links  in  the  chain  of  events  and  constituting  a  part  of  the 
res  gestae,  or  as  entries  made  at  the  time  and  in  the  ordinary  course  of 
business  by  a  person  whose  duty  it  was  to  make  them,  though  entered 
on  report  from  others,  and  not  by  the  persons  who  weighed  or  sold  the 
cattle,  and  identified  by  witnesses  unable  to  remember  the  facts.  The 
authorities  on  admissibility  of  such  testimony  reviewed.  International 
d  O,  A'.  H,  Co,  V.  Startz,  85. 

24.  Evidence  of  contents  of  record  (of  movement  and  transfer  of  railway  cars) 

can,  it  seems,  be  given  by  one  who  neither  made  the  record  nor  knows 
personally  the  facta  recorded,  in  connection  with  testimony  of  another 
that  he  knew  them  and  made  it.    Houston  d  T,  C.  Ry.  Co.  v,  Craig,  486. 

25.  Error,  if  any,  in  admission  of  testimony,  held  cured  by  subsequent  instruc-* 

tions  withdrawing  and  instructing  the  jury  to  disregard  it.    Id. 

26.  Entries  made  by  an  agent  in  an  order  book  kept  by  him  in  the  transaction 

of  his  principal's  business  are  not  admissible  in  evidence  by  simply 
proving  the  handwriting  of  the  agent.  Such  entries  are  secondary  evi- 
dence.   Missouri,  K,  d  T.  Ry.  Co.  v,  Morrison,  598. 

27.  Where  incompetent  evidence  has  been  admitted,  the  testimony  of  witnesses 

to  the  same  effect,  and  evidently  derived  from  or  based  upon  the  incom- 
petent evidence,  does  not  render  the  error  harmless.    Id. 

28.  A  aeed  was  executed  by  an  independent  executor,  who  was  himself  one  of 

the  heirs  of  the  testator;  the  parties  to  the  transaction  were  dead;  the 
deed  was  ancient;  the  recitals  in  the  deed  were  against  the  interest  of 
the  party  making  them.  Held,  whether  the  independent  executor  had 
authority  to  make  the  deed  or  not  the  recitals  in  the  same  were  com- 
petent evidence.    Sydnor  v.  Texas  8.  d  R.  E.  I.  Assn.,  138. 

29.  Because  one  of  the  links  in  a  chain  of  title  depends  upon  circumstantial 

evidence  is  no  reason  why  subsequent  deeds  in  the  chain  should  be  ex- 
cluded; such  deeds  are  admissible,  but  their  legal  effect  and  sufficiency 
depends  upon  the  finding  by  the  jury  as  to  the  missing  link.    Id. 

30.  An  affidavit  that  one  of  the  deeds  in  a  chain  of  title  is  a  forgery  is  not 

evidence  for  any  purpose  in  a  suit  of  trespass  to  try  title.    Id. 

31.  Where  the  reputation  of  a  witness  for  truth  has  been  impeached,  and  it  is 

sought  to  support  his  reputation  by  other  witnesses,  the  predicate  must 
first  be  laid  by  showing  that  they  are  acquainted  with  his  general  repu- 
tation, etc.,  before  they  can  testify  concerning  the  same.  Wolff  v.  West- 
em  U.  Tel.  Co.,  31. 

32.  An  engineer  who  had  testified  that  he  did  not  strike  the  animals  for  the 

killing  of  which  suit  was  brought  could  be  cross-examined  as  to  whether 
he  did  not  sometimes  run  over  crossings  before  knowing  that  he  was  ap- 
proaching them.     Ajison  v.  Gulf,  C.  d  S.  P.  Ry.  Co.,  437. 

33.  A  train  dispatcher  who  had  testified  that  a  cei-tain  train  was  late,  its 

fast  running  being  an  issue,  could  be  questioned  as  to  the  custom  in  such 
cases  as  to  making  up  lost  time.    Id, 

34.  It  was  not  competent  to  prove,  on  the  question  of  negligence  in  killing 

stock  by  a  railway,  that  the  defendant  company  had  fenced  its  track  at 
the  point  in  question  after  the  accident.    Id, 
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35.  The  question,  "State  whether  or  not  you  ever  gave  to  the  'defendant  au- 

thority or  consent  for  them  to  employ  your  son  as  hostler  helper,"  may 
be  objectionable  as  leading.     Pecos  d  N.  T.  Ry,  Co,  v,  Blasengame,  66. 

36.  Abandoned  pleadings,  being  in  the  nature  of  admissions  against  interest, 

are  competent  evidence.    Id. 

37.  If  a  deed  of  trust  and  notice  of  sale  thereunder,  attached  as  exhibits  to 

plaintiff's  bill  for  injunction,  were  read  in  evidence  without  proof  of 
their  execution,  and  without  objection  by  appellant,  they  were  compe- 
tent evidence  of  what  they  indicated.    Byera  v.  Thacker,  492. 

38.  Evidence  as  to  value,  at  time  of  seizure,  of  cotton  sold  under  execution, 

considered,  and  held  suflRcient  to  support  recovery,  though  addressed  to 
its  value  before  and  after  that  date,  where  there  was  nothing  to  indi- 
cate a  different  value  at  time  of  levy.    Sparks  v.  Ponder,  431. 

39.  The  plaintifl  was  charged  by  indictment  with  the  commission  of  crime  in 

1900;  he  was  convicted  in  September,  1900;  the  injury  complained  of  in 
this  suit  occurred  in  September,  1902,  and  this  case  was  tried  in  the 
lower  court  in  February,  1905.  Held,  the  evidence  of  conviction  was  too 
remote  and  uncertain  when  offered  to  affect  the  earning  capacity  of 
plaintiff.    Missouri,  K,  d  T.  Ry,  Co.  v.  Adams,  274. 

40.  The  plaintiff  having  specifically  plead  that  he  was  discharged  for  the  sole 

purpose  of  reinstating  the  old  employes  of  defendant,  and  not  for  good 
cause,  and  prayed  for  exemplary  damages,  had  the  right  to  introduce 
evidence  of  the  motive  of  appellant  in  discharging  him.  Pacific  Exp. 
Co,  V.  Walters,  365. 

41.  In  an  action  against  a  defendant  for  breach  of  contract  to  erect  a  building 

and  against  a  surety  on  his  written  guaranty  of  performance  of  such 
contract  by  the  principal  defendant,  a  general  denial  put  in  issue  the 
contract  of  guaranty  and  made  necessary  its  introduction  in  evidence, 
though  a  copy  of  such  contract  was  made  a  part  of  plaintiff's  petition 
as  an  exhibit,  its  execution  was  not  denied  under  oath,  it  was  referred 
to  in  the  oral  testimony  without  stating  its  terms,  and  its  execution  was 
admitted  in  a  special  plea,  following  the  general  denial,  but  seeking  to 
attack  it  for  fraud.     Pope  v.  American  Surety  Co.  of  N.  F.,  152. 

42.  Where  the  written  instrument  sued  on  and  made  a  part  of  the  petition  by 

exhibiting  a  copy  was  not  read  in  evidence  a  peremptory  instruction 
to  find  for  defendjyrit  was  proper.     Id. 

43.  Depositions  which  have  been  suppressed  because  taken  by  an  unauthorized 

officer  can  not  be  introduced  in  evidence  to  prove  an  admission  of  the 
witness  against  his  interest  without  independent  proof  that  the  witness 
made  the  statements  contained  in  the  deposition.  The  certificate  of 
the  officer  is  not  evidence  of  this  fact.  Declarations  of  an  assignor 
after  sale  are  not  admissible  against  his  assignee.  German  Fire  Ins. 
Co.  V,  Gibbs,  Wilson  d  Co.,  407. 

44.  In  a  suit  concerning  the  ownership  of  cotton  where  the  issue  was  whether 

or  not  a  consummated  sale  of  the  same  had  been  made,  it  was  error 
for  the  court  to  permit  a  witness  to  testify  that  she  had  sold  the  cotton 
to  the  plaintiffs.  This  was  a  conclusion  of  the  witness.  Rea  v,  Schow 
d  Bros.,  600. 

45.  The  defendant  offered  to  prove  by  an  eye-witness  to  the  accident  that  the 

motomian  made  a  good  stop;  that  in  the  judgment  of  the  witness  it 
was  as  quick  a  stop  as  could  have  been  made  at  that  time  and  place. 
Held,  properly  excluded  as  calling  for  a  conclusion  of  the  witness. 
Dallas  C.  E.  St.  Ry.  Co.  v.  English,  393. 

46.  A   witness  testifying  as  to  the   schedule  time  of  trains  on   a  railway   is 

presumed  to  speak  from  personal  knowledf^e,  in  the  ahsenoe  of  evi- 
dence that  his  statement  was  based  on  hearsay.  Gulf,  C,  d  8,  F.  Ry, 
Co.  V.  Funk,  490. 

Ezecntion. 

Tjevy  after  notice  of  plaintiff's  claim.     See  Exemplary  Damages,  i. 

Directing    issuance   of.      See   Judgment,    11. 

Against   interest   of  vendor.     See   Vendor  and  Purchaser,  ^. 
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Executor. 

1.  What  a  regular  executor  or  administrator  will  be  required  by  a  court 
of  probate  to  do,  an  independent  executor  will  be  authorized  volun- 
tarily to  do.     Sydnor  v.  Texas  8,  d  R,  E.  I.  Assn.,  138. 

Exemplary  Damaget. 

1.  Evidence  considered  and  held  to  support  a  recovery  of  exemplaiy  damages 
for  seizure  and  sale  of  plaintiffs'  property  under  execution  against 
another,  where  defendant  had  notice  of  plaintiffs'  claim  and  opportunity 
to  inform  themselves  of  the  facts  showing  it  to  be  valid.  Sparks  v. 
Ponder,  431. 

Exemptiont. 

From  payment  of  poll  tax.     See  Elections,  S. 

Expert. 

Court  to  judge  of  qualifications.    See  Evidence,  IS, 

False  Kepreientations. 

1.  One  who  makes  representations  as  to  a  matter  of  fact,  as  distinguished 
from  a  matter  of  opinion,  is  bound  by  them,  whether  he  had  knowledge 
of  the  fact  or  not.  and  will  not  be  heard  to  say  that  the  other  party 
should  not  have  trusted  him.     Caplen  v.  Cow,  207. 

fees. 

For  prosecution  in  City  Court.     See  County  Attorney,  1, 

Allowed  to  garnishee.     See  Garnishment,  7, 

Allowance  to  guardian  ad  litem.     See  Ouardian  Ad  Litem,  1. 

Fellow  Servant. 

Not  engaged  in  operating  cars.     See  Mastet^  and  Servant,  7. 

Fences. 

Negligent  killing  of  stock.     See  Evidence,  SJjf, 

Findings  of  Fact. 

Exceptions  to.     See  Practice  on  Appeal,  3. 

By  court  to  supplement  verdict.     See  Verdict,  1. 

1.  In  the  absence  of  a  request  for  finding  of  other  facts  deemed  material, 

an  assignment  of  error  raising  this  point  will  not  be  sustained.  Caplen 
V,  Cow,  297. 

2.  In  the  absence  of  findings  of  fact  by  the  trial  court  the  Appellate  Court 

will  impute  to  the  trial  court  such  a  finding  on  any  issue  of  fact,  if 
supported  by  the  evidence,  as  will  support  the  judgment.  Evidence 
considered,  and  held  to  support  a  finding  by  the  trial  court  that  a 
policy  of  insurance  was  cancelled  before  the  loss  occurred.  Ragley 
Lumh.  Co,  V.  Insurance  Co.  of  N,  A,,  611. 

Foreclosnre. 

Of  judgment  lien.     See  Parties,  1, 

Foreign  Corporation. 

Action  originating  in  another  State.  See  Jurisdiction,  1. 
1.  Where  there  is  nothing  in  the  petition  filed  by  a  foreign  corporation  from 
which  it  can  be  inferred  that  it  is  onp:aged  in  business  in  this  State, 
or  that  the  transaction  out  of  which  the  cause  of  action  arose  took 
place  here,  it  is  unnecessary  for  such  petition  to  show  that  the  plain- 
tiff has  a  permit  to  do  business  in  this  State.  Articles  745  and  746, 
Revised   Statutes,  construed.     King  t\   Monitor  Drill  Co.,  288. 

Forfeiture. 

By  failure  to  pay  a««spssmont.     See  Benefit  Society.    1. 

By  failure  to  file  proof  of  occupancy.     See  Homestead  Donation,  1, 
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Forgery. 

Affidavit  of  not  evidence.     See  Evidence,  SO, 

Fraud. 

Creditors  not  interested  in  exempt  property.     See  Homeetead,  U 
Failure  to  repudiate  contract.     See  Insurance^  Fire,  12, 
In  procuring  judgment.     See  Judgment,  1;  Limitation,  7. 
Partnership  induced  by.    See  Partnership,  1, 
Suit  in  county.     See  Venue,  1, 

1.  Where  an  insolvent  tenant,  by  consent  of  his  landlord,  who  owned  as  rent 

one-fourth  of  the  crop  of  cotton,  transferred  to  a  creditor  the  entire 
crop,  receiving  one-fourth  in  cash,  which  he  paid  over  to  the  landlord 
as  his  rental,  the  balance  going  to  discharge  his  debt  to  the  purchaser, 
which  was  equal  in  amount  thereto,  the  transaction  could  not  be  held 
fraudulent  as  to  other  creditors  of  the  tenant  by  reason  of  the  pay- 
ment to  him  in  cash  of  the  excess  over  the  debt  discharged.  Sparks 
V,  Ponder,  431. 

2.  Where  a  creditor  purchases  from  a  debtor  he  knows  to  be  insolvent  only 

property  reasonably  sufficient  in  value  to  satisfy  his  debt,  the  trans- 
action is  not  rendered  fraudulent  by  his  knowledge  of  an  intent  of  the 
seller  to  hinder  and  delay  other  creditors  thereby.     Id, 

Frightening  Teamt. 

In  putting  handcar  on  track.     See  Negligence,  22, 
Duty  to  keep  lookout.     See  Railways,  7. 

Fundamental  Error. 

Overruling  general  demurrer.     See  Assignment  of  Error,  S- 
Definition  of.     Sec  Practice  on  Appeal,  %, 
1.  The  submission  to  the  jury  of  items  of  damage  in  support  of  which  there 
is  no  evidence   is   fundamental   error  and  ground  for  reversal.     Ban 
Antonio  d  A.  P,  Ry,'Co,  v.  Turner,  633. 

Qamlng. 

1.  When  the  law  declares  void  the  indorsement  of  securities  in  payment  of 

a  gambling  debt  the  indorser  is  not  precluded  from  asserting  its  in- 
validity because  in  pari  delicto  with  the  indorsee.  Morton  17.  Provident 
Natl.  Bank  of  Waco,  154. 

2.  Under  the  statutes  of  Missouri  (Rev.  Stats.  Mo.,  sec.  3432),  making  void 

the  indorsement  of  a  bank  draft  in  consideration  of  money  won  at 
gaming,  where  the  draft  was  indorsed  as  security  for  money  to  enable 
the  indorser  to  continue  play,  which  was  advanced  to  him  in  sums  of 
$50  at  a  time,  and  these  successively  lost  till  the  amount  equalled 
that  of  the  draft,  which  was  then  retained  by  the  winner  in  settlement, 
the  transaction  constituted  an  indorsement  for  money  won  at  gaming, 
and  was  void  under  the  statutes.    Id. 

3.  The  limitation  imposed  by  the  statutes  of  Missouri  (Rev.  Stats.  Mo.,  sec. 

3432 ) ,  upon  actions  to  recover  back  money  or  property  won  at  gaming, 
does  not  apply  to  a  defense  urged  against  the  enforcement  of  a  bank 
draft  indorsed  to  the  winner  in  settlement  of  a  rambling  debt;  such 
indorsement  being  made  void  by  the  statute,  the  defense  can  be  urged 
whenever  it  is  sought  to  be  enforced  by  the  holder,  though  after  the 
time  fixed  for  bringing  suit  to  recover  back  money,  etc.,  won.    Id. 

4.  It  seems  that  the  indorsement  of  a  draft  in  settlement  for  money  won  at 

gaming  may  be  avoided  in  the  hands  of  the  indorsee,  though  others 
than  he  participated  in  the  game  and  the  winnings;  but  the  evidence 
here  is  held  to  support  the  conclusion  that  all  was  won  by  the  in- 
dorsee.    Id. 

Oamlshment. 

1.  In  a  suit  for  the  value  of  two  horses  alleged  to  have  been  driven  to 
death  by  the  defendant  the  plaintiff  sued  out  a  writ  of  garnishment 
and  had  it  served  upon  a  deputy  sheriff  with  whom  defendant  had 
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deposited  money  in  lieu  of  an  appearance  bond  in  a  criminal  case. 
Held,  the  suit  was  for  unliquidated  damages,  and  the  writ  should  have 
been  auashed.     Welch  v,  Renfro,  460. 

2.  Before  the  service  of  the  writ  of  garnishment  the  money  in  the  hands 

of  the  sheriff  had  been  assigned  to  thirdparties  by  the  defendant,  and 
the  garnishee  had  notice  of  the  fact.  The  money,  therefore,  was  not 
subject  to  garnishment  for  the  debt  of  the  defendant.     Id. 

3.  It  is  not  required  by  our  statutes  that  an  affidavit  for  garnishment  affainst 

an  incorporated  company  must  state  that  the  company  is  "duly^*  in- 
corporated when  the  purpose  of  the  writ  is  to  attach  shares  held  by 
the  judgment  debtor  in  a  corporation.  Articles  210  and  1100,  Revised 
Statutes,  construed.     First  Natl,  Bank  of  Morgan  v.  Brown,  584. 

4.  An  affidavit  for  garnishment  stated  that  the  judgment  upon  which   the 

writ  was  applied  for  had  been  duly  perpetuated  by  the  issuance  of 
executions,  and  gave  the  dates  when  executions  were  issued.  From 
these  dates  it  appeared  that  more  than  ten  years  had  elapsed  between 
executions.  Said  affidavit  referred  to  the  entries  on  the  oocket  of  the 
court  in  which  the  judgment  was  entered  and  made  the  same  a  part 
of  said  affidavit.  Held,  proper  to  consider  the  entries  on  said  docket 
as  a  P&i't  of  the  affidavit  for  the  purpose  of  determining  whether 
the  affidavit  in  fact  shows  upon  its  face  that  the  judgment  was  dor- 
mant.   Id. 

5.  While  the  practice  is  not  to  be  commended,  there  is  nothing  in  the  statute 

which  forbids  combining  in  one  instrument  the  petition  in  the  main 
suit  and  the  application  and  affidavit  for  garnishment.  The  provision 
of  the  statute  requiring  the  garnishment  proceedings  to  be  docketed 
as  a  separate  suit  is  merely  directory.     Trahue  v.  Whitney,  520. 

0.  The  allegations  of  a  petition,  which  constituted  a  part  of  an  affidavit  for 

garnishment,  considered,  and  held  to  show  with  sufficient  certainty  the 
amount  of  the  debt  claimed.    Id, 
7.  Even  though  the  garnishee  controvert  the  right  of  the  creditor  to  the  fund 
in  his  hands,  he  is  entitled  to  his  attorney's  fee  when,  upon  final  hear- 
ing, he  is  discharged  on  his  answer.    Eastham  Bros,  v.  Blanchette,  206. 

Gift. 

Not  intended  as  advancement.     See  Administration,  5. 

Onardlan  Ad  Litem. 

Failure  to  appoint.    See  Judgment,  6, 

1.  By  article  1211,  Rev.  Stats.,  the  trial  court  is  vested  with  discretion  in 

allowing  a  fee  to  a  guardian  ad  litem.     Holland  v,  Couts,  515. 

Harmless  Error. 

Cured  by  judgment.    See  Tender,  1. 

1.  The  overruling  of  a  special  demurrer  to  certain  allegations  of  negligence  in 

plaintiff's  petition  was  harmless,  if  erroneous,  where  the  issue  presented 
thereby  was  not  submitted  to  the  jury.  International  d  O.  N,  R. 
Co,  V,  Lynch,  536. 

2.  A  deed  between  third  parties  was  inadmissible  and  irrelevant  to  show  that 

the  property  conveyed  had  been  divided  into  lots  and  blocks,  and  its 
exclusion,  at  all  events,  harmless  when  that  fact  was  established  by 
other  evidence.     Merritt  v.  State,  405. 

3.  Although  improper  to  permit  plaintiff  to  testify  that  he  could  not  sell 

his  horse  for  a  certain  price  because  of  the  injuries  inflicted  by  de- 
fendant's negligence,  such  error  was  harmless,  there  bein^  imcon- 
tradicted  competent  testimony  as  to  the  market  value  of  the  horse. 
Howard  v,  Fahj,  42. 

4.  Hearsay  testimony  becomes  harmless  where  the  same  facts  are  brought 

out,  on  cross-examination  of  another  witness,  by  the  party  complam- 
ing.  Any  form  of  secondary  evidence,  if  admitted,  may  be  considered. 
Moore  i?.  Supreme  A,  R.  8.  of  O.  F.,  366. 

5.  There  being  no  evidence  of  the  market  value  of  the  casing  sued  for  by 
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defendant,  the  court  properly  refused  to  submit  that  issue,  and  the 
verdict  of  the  jury  on  other  issues  excludes  the  supposition  that  de- 
fendant was  prejudiced  by  such  refusal.     Ouffey  Pet,  Co.  v.  Uamill,  197. 

Hearsay. 

Telegrams  between  defendant's  eni])loyes.     See  Evidence,  11. 
Testimony  held  not  to  be.     See  Evidence,  18;  Harmless  Error,  2. 
Res  inter  alios  acta.     See  Evidence ,  ID,  20,  22. 

Heirship. 

1.  Evidence  considered,  and  held  sufficient  to  support  the  judgment  of  the 
court  on  an  issue  of  heirship.     Stein,  Executor^  v.  Mentz,  38. 

Homestead. 

1.  Creditors  have  no  interest  in  homestead  property,  and  it  can  not  .be  the 

subject  of  a  fraudulent  sale.     Rutherford  v.  Mothershed,  360. 

2.  A  man  and  woman  living  in  adultery  can  have  no  homestead  exemption; 

but  the  father  of  illegitimate  children,  living  with  him,  may  assert 
homestead  rights.     Id. 

3.  A  contract  by  the  husband  for  the  sale  of  the  homestead  is  valid,  and 

when  such  contract  is  breached  by  reason  of  the  refusal  of  the  wife  to 
join  in  the  conveyance  the  husband  is  liable  in  damages.  Specific  per- 
formance can  not  be  enforced.  Berlin  v.  Bums,  17  Texas,  632,  distin- 
guished.   Krehs  v.  Popp,  346. 

4.  The  husband  can  not,  without  the  consent  of  the  wife,  renew  a  note  se- 

cured by  a  mechanic's  lien  on  the  business  homestead,  extending  the 
time  of  the  payment  of  the  debt,  and  continuing  in  force  said  me- 
chanic's lien  as 'security  for  such  renewal  note.    Sudduth  v.  DuBose,  226. 

Homestead  Donation. 

1.  Under  the  Act  of  1900,  called  session,  page  29,  a  party  seeking  to  acquire 

a  homestead  donation  out  of  the  public  domain,  forfeits  all  right  to 
such  donation  by  failure  to  file  proof  of  occupancy  and  apply  for  patent 
and  pay  the  patent  fees  before  the  1st  day  of  January.  1902.  Honey 
V.  Atu'ood^  270. 

2.  Certain  lands  were  patented  to  one,  Greenberry  Doi*sey.     Both  the  plain- 

tiffs and  the  defendant's  had  an  ancestor  by  that  name,  and  claimed 
that  he  was  the  patentee.  Facts  considered  and  held  insufficient  to 
support  a  verdict  for  defendants.  Dorsey  v.  Oliver  Stemenberg  d  Co., 
568. 

Husband  and  Wife. 

Contract  to  convey  homestead.     See  Homesteadf  S. 
Renewal  of  lien  by  husband.     See  Homestead^  S, 
Recovery  against  survivor.     See  Judgment,  12,  19, 

Illegitimate  Children. 

As  part  of  father's  family.     See  Homestead,  2. 

Impeachment  of  Witness. 

Erroneous  charge  upon.     See  Instructions  to  Juries,  12. 

1.  A  witness  for  defendant  having  testified  that  he  had  previously  owned  the 

engine  in  controversy  and  liad  refused  to  keep  or  pay  for  the  same 
because  it  was  worthless  it  was  competent  for  plaintiff  to  prove  that 
said  witness  refused  to  keep  or  pay  for  said  engine,  not  because  it 
was  worthless,  but  because  he  was  insolvent  and  unable  to  pay  for 
the  same.     Mawcy  d  Anderson  v.  Fairbanks  Co.,  254. 

2.  Defendant's  witness  having  testified  that  the  engine  in   controversy  did 

not  pump  sufficient  water  to  irrigate  the  crop,  it  was  competent  for 
plaintiff  to  prove  thnt  the  well,  from  which  the  engine  was  used  to 
pump  water  for  irrifrating,  did  not  furnish  water  enough  for  that 
purpose.     Id. 
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3.  The  fact  that  a  witness  has  been  convicted  of  a  felonv  and  confined  in  the 

penitentiary  may  be  shown  in  impeachment  of  his  credibility,  though 
his  right  to  testify  has  been  restored  by  pardon.  Oulf,  C.  d  8,  F. 
Ry.  Co.  V,  Oihson,  306. 

4.  The  defendant  having  introduced  evidence  of  plaintiff's  conviction  of  crime, 

and  also  evidence  that  he  had  on  different  occasions  made  statements 
at  variance  with  his  statements  on  the  trial,  and  that  his  injuries 
were  simulated,  it  was  permissible  for  plaintiff  to  prove  that  his  gen- 
eral reputation  for  truth  and  veracity  was  good.  Id. 
6.  It  is  well  settled  in  this  State  that  in  the  impeachment  of  a  witness  the 
evidence  should  be  confined  to  his  general  reputation  for  truth  and 
veracity y  and  that  it  is  not  competent  to  introduce  particular  instances 
of  untruthfulness.  Where  a  defendant  violates  this  rule  and  proves 
that  the  plaintiff  has  been  convicted  of  a  misdemeanor,  the  plaintiff 
may  testify  in  rebuttal  that  although  convicted  he  was  not  guilty.  Mis- 
souri, K.  d  T.  Ry,  Co.  V.  Adams,  274. 

Independent  Ezeontor. 

May  do  whatever  court  could  authorize.     See  Ewecutor,  1. 

Innooent  Fnrohaser. 

Agreement  changing  terms  of  judgment.     See  Judgment,  8, 
Of  note  of  married  woman.     See  Married  Woman,  1. 

Insanity. 

1.  A  person  of  unsound  mind  may  maintain  a  suit  by  next  friend  in  the 
Probate  Court  in  this  State  to  annul  the  probate  of  a  will.  Holla/nd 
V,  Couts,  515. 

Instmotions  to  Jnries. 

Error  in  refusal  of.     See  Assignment  of  Error,  .}. 

Showing  objection  not  to  be  abstract.     See  Rill  of  Exception,  3, 

Must  be  shown  in  brief  complaining  of  them.     See  Briefs,  5,  * 

Ag  to  proof  of  ownership.     See  Burden  of  Proof,  S. 

Not  exceeding  amount  claimed.     See  Damages,  t. 

On  recovery  for  mental  suffering.     See  Damages,  J^. 

Not  on  weight  of  evidence.     See  Insurance,  Fire,  6. 

Peremptory  charge  warranted.     See  Landlord's  Lien,  3. 

Proof  explaining  conduct.    See  Negligence,  12,  IS. 

Peremptory  charge  unwarranted.     See  Negligence,  2S. 

Charge  ignoring  issue.     See  Release  of  Damages,  1. 

Submitting  issue  without  evidence.     See  Remittitur,  2. 

1.  Under  art.  1316,  Rev.  Stats.,  as  amended  in  1903,  it  is  the  duty  of  the 

County  Court  to  give  a  written  charge  to  the  jury  unless  the  parties 
expressly  waive  it.     Wallace  d  Cave,  Executors,  v.  Shapard,  595. 

2.  In  a  charge  to  the  jury  the  clause  "to  the  satisfaction  of  your  minds" 

has  often  been  condemned.     Panhandle  d  O.  Ry.  Co.  v.  Kirhy,  341. 

3.  It  is  only  where  the  state  of  the  testimony  is  such  that  but  one  conclusion 

can  be  deduced  from  it  by  ordinary  minds,  that  the  question  at  issue 
becomes  one  of  law  and  the  court  is  authorized  to  peremptorily  in- 
struct a  verdict.  Facts  considered,  and  held  error  to  instruct  a  verdict. 
Merritt  v.  State,  495. 

4.  A  charge  should  not  ignore  a  theory  supported  by  the  evidence  nor  as- 

sume as  fact  a  theory  contradicted  or  left  in  doubt  by  the  evidence. 
Messer  v.  Walton,  488. 

5.  Chaige  on  the  measure  of  damages  held  to  involve  error  in  its  assumption 

that  cattle  transported  by  rail  arrived  at  market  in  a  damaged  con- 
dition.   International  d  G.  N,  R.  Co.  v,  Startz,  85. 

6.  A  requested  instruction  which  assumes  as  facts  matters  in  controversy 

under  the  evidence  should  be  refused.     Sparks  v.  Ponder,  432. 

7.  At  the  request  of  appellees  the  court  gave  the  following  charge:     "If 

you   believe  from   the  evidence  that   at  the  time  the   mortgage   sued 
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on  was  executed,  it  was  agreed  and  understood  by  and  between  the 
defendant  and  the  plalntififs  and  W.  W.  Lipscomb  that  the  total  amount 
to  be  expended  in  purchasing  and  developing  said  mines  and  construct- 
ing the  necessary  machinery  in  connection  therewith  would  not  exceed 
the  sum  of  $60,000,  then  and  in  that  event  your  verdict  must  be  for  the 
plaintiffs,  unless,"  etc.  Appellees  had  alleged  that  they  were  to  pay  up 
to  $70,000.  The  evidence  being  uncontroverted  that  appellees  paid  out 
over  $70,000  the  appellant  could  not  have  been  injured  by  the  mention 
in  the  charge  of  $00,000,  as  the  contract  limit  instead  of  $70,000. 
Carrera  v,  Dihrell,  99. 

8.  A  requested  instruction  limiting  plaintiff's  right  to  recover,  held  to  be 
on  the  weight  of  testimony  by  intimating  a  doubt  as  to  plaintiff^s 
right  to  recover  at  all,  and  erroneous  as  denying  his  right  to  recover 
upon  a  theory  of  the  case  which  was  supported  by  evidence.  San 
Antonio  d  A.  P.  Ry.  Co,  v,  Dickson,  163. 

0.  The  hypothesis  justifying  the  giving  of  a  requested  charge  must  be  one 
supported  by  evidence  in  all  material  features.  Missouri,  K,  d  T, 
Ry,  Co,  V,  Sanders,  545. 

10.  A  requested  charge  was  properly  refused  as  being  on  the  weight  of  evidence 

where  it  required  the  jury  to  consider  all  the  facts  and  circumstances 
in  evidence  in  determining  the  question  of  contributory  negligence,  the 
jury  having  the  right  to  disregard  facts  for  which  they  consider  the 
evidence  insufficient.     Missouri,  K.  d  T.  Ry.  Co.  v,  Barnes,  626. 

11.  Where  a  charge  submits  matters  which  are  undisputed,  it  is  not  subject 

to  the  objection  that  it  is  on  the  weight  of  evidence.  Pacific  Exp. 
Co.  V,  Walters,  355. 

12.  The  evidence  was  conflicting,  and  one  of  plaintiff's  witnesses  was   im- 

peached. The  court  charged  the  jury  as  follows:  "You  are  the  sole 
and  exclusive  judges  of  the  credibility  of  each  of  the  witnesses,  and 
of  the  weight  to  be  given  his  testimony;  and,  this  is  true,  notwith- 
standing testimony  offered  for  the  purpose  of  impeaching  him,  either 
by  attacking  his  general  reputation  for  truth  and  veracity,  or  by  seek- 
ing to  show  that  he  has  made  statements  elsewhere  inconsistent  or  in 
conflict  with  his  testimony  before  you.  You  should,  in  such  case  never- 
theless give  to  his  testimony  and  to  the  testimony  of  each*  of  the 
other  witnesses,  such  credit  and  weight,  as  in  the  light  of  all  the  evi- 
dence in  the  case,  you  may  believe  it  is  entitled  to."  Held,  error,  as 
upon  the  weight  of  evidence.     Tayler  Ice  Co.  v.  Tyler  Water  Co.,  210. 

13.  The  court  charged  the  jury  that  in  order  for  plaintiffs  to  recover  in  this 

case  they  must  show  by  a  preponderance  of  the  evidence  that  the 
accident,  resulting  in  the  death  of  deceased,  was  directly  caused  by 
the  negligence  of  the  defendant  in  the  manner  charged  in  their  peti- 
tion. There  were  three  acts  of  negligence  charged  in  the  petition. 
Plaintiffs  complain  of  the  charge  on  the  ground  that  it  required  them 
to  prove  each  act  of  negligence  charged.  The  evidence  on  the  trial 
was  confined  almost  exclusively  to  one  of  said  acts  of  n^ligence;  it 
was  the  embodiment  of  their  whole  case,  and  was  so  treated  by  counsel 
for  both  sides,  and  evidently  so  considered  by  the  court  and  jury.  Ko 
special  charge  was  requested  submitting  any  other  alleged  ground  of 
negligence.  Held,  the  charge  is  not  open  to  the  criticism  made,  when 
taken  and  considered  as  a  whole.  Castillo  v.  Oalveston,  H.  d  S,  A, 
Ry.  Co.,  108. 

14.  It  is  not  error  to  assume  in  a  charge  an  uncontroverted  fact,  as  proven.  Id. 

15.  The  court  in  its  charge  told  the  jury  that  in  determining  whetner  or  not 

the  cars  were  furnished  in  a  reasonable  time,  they  might  consider  the 
condition  of  the  weather  and  the  unusual  rush  of  business,  if  any. 
Held,  doubtful  if  the  court  was  justified  in  singling  out  evidence  and 
telling  the  jury  to  consider  it.  Pecos  d  N.  T.  Ry.  Co.  v,  Evans-^nider 
Buel  Co.,  60. 

16.  Where  the  charge,  taken  as  a  whole,  gives  the  juiy  two  entirely  different 

and  inconsistent  standards  by  which  to  measure  defendant 'a  liability, 
It  is  reversible  error.     Kirhy  Lumh,  Co,  v.  Dickerson,  504. 

17.  The  rule  of  invited  error  is  one  of  estoppel.     Where  the  court,  upon  the 
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trial,  is  requested  to  affirm  a  proposition  of  law  in  the  chaige  and  it 
is  so  affirmed,  the  rule  applies.     Tewaa  d  N.  O.  Ry.  Co.  v.  Oreen,  216. 

18.  Where  counsel  for  plaintiff  stated  to  the  court  that  he  did  not  rely  upon 

the  language  upon  the  face  of  the  telegram  to  charge  the  defendant 
with  notice  of  the  damages  alleged,  and  the  court  prepared  its  charge 
to  the  jury  accordingly,  plaintiff  was  precluded  from  complaining  of 
the  charge  in  that  respect,    Wolff  v.  Western  U.  Tel.  Co.,  30. 

19.  Ordinarily,  if  the  court  omits  to  charge  upon  a  particular  phase  of  a 

case,  it  is  the  duty  of  a  party  to  request  an  instruction  covering  the 
omission,  and  his  failure  to  do  so  is  conclusive  against  him.     Id. 

20.  A  requested  instruction,  in  order  that  its  refusal  should  constitute  error, 

should  he  accurate,  and  it  is  not  the  duty  of  the  trial  court  to  correct 
it  and  reduce  it  to  proper  form.    Oulfy  C.  d  8.  F.  Ry.  Co.  v.  Minter,  236. 

21.  The  court  should  not  submit  an  issue  where  there  is  no  evidence  to  sup- 

port a  finding.    8t.  Louis,  I.  M.  d  8.  Ry.  Co.  v.  Berry,  470. 

22.  It  18  not  error  for  the  court  to  modify  a  requested  charge  when  the  charge 

is  so  modified  that  the  precise  charge  requested  and  the  precise  modi- 
fication made  by  the  court  distinctly  appear;  or  where  the  charge 
asked  consists  of  several  separate  subdivisions  defining  as  many  dis- 
tinct conditions  of  fact  to  be  found  by  the  jury,  and  one  of  such  sub- 
divisions is  not  the  law,  such  subdivision  may  be  eliminated  and  the 
remaining  portion  of  the  charge  given.    Id. 

23.  Where  the  error  in  a  charge  is  one  only  of  omission  it  is  the  duty  of  the 

complaining  party  to  present  a  charge  supplying  the  omission;  other- 
wise such  error  is  not  cause  for  reversal,  yortkem  Texas  Trac.  Co, 
V.  Thompson,  613. 

24.  It  is  the  duty  of  the  court  to  submit  every  issue  raised  by  a  reasonable 

construction  of  the  evidence.    Id. 

25.  A  char^  which,  in  stating  the  issues,  referred  the  jury  to  plaintiff's 

petition  for  particulars  as  to  the  negligence  charged  against  defendant, 
when  there  was  no  evidence  to  support  some  of  such  allegations  of 
negligence,  was  not  misleading  where  elsewhere  in  the  charge  the  jury 
were  restricted  to  considering  only  the  issues  on  which  evidence  was 
introduced.    International  d  O.  A'.  R.  Co.  v.  Lynch,  636. 

26.  Instructions  not  positively  erroneous  are  not  ground  for  reversal  because 

of  defects  of  omission,  in  the  absence  of  a  request  for  a  charge  supplying 
the  omission.     Id. 

27.  Refusal  of  a  requested  charge  which  omits  reference  to  facts  material  to 

the  hypothesis  which  it  submits,  is  not  ground  for  reversal.     Id. 

28.  The  omission  of  an  instruction  as  to  the  measure  of  damages  will  not  be 

considered  ground  for  reversal  where  the  parties  agreed  that  the  court 
need  not  charge  the  jury  except  as  requested.  Houston  d  T.  C.  Ry. 
Co.  V.  Craig,  486. 

29.  A  charge  to  find  for  plaintiff  if  defendant  was  found  from  the  evidence 

guilty  of  negligence  as  alleged  in  the  petition,  was  not  erroneous  in 
permitting  them  to  find  negligence  in  respect  to  matters  alleged  of 
which  there  was  no  proof.    Id. 

30.  There  was  evidence  of  injury  to  plaintiff's  neck,  but  no  pleading  to  that 

effect.  The  court  by  its  charge  permitted  recovery  for  all  physical 
pain.     Held,  error.     Dallas  C.  E.  8t.  Ry.  Co.  v.  English,  392. 

31.  Parties  are  entitled  to  have  the  facts  as  pleaded  grouped  and  the  issues 

affirmativel}^  presented  to  the  jury  for  decision,  and,  upon  request,  to 
have  the  minds  of  the  jury  directed  to  the  very  facts  involved  in  the 
issue  and  invoke  their  judgment  upon  the  evidence  relative  thereto.    Id. 

32.  It  is  proper  to  refuse  a  requested  instruction,  the  substance  of  which  has 

been  already  given.     International  d  G.  N.  R.  Co.  v.  Slasher,  632. 

33.  In  a  suit  for  damages  to  a  shipment  of  cattle  the  defendant  railroads 

plead  and  introduced  evidence  tending  to  prove  that  the  injuries  to  the 
cattle  were  the  proximate  result  of  their  poor  condition  and  improper 
loading  by  plaintiff.  The  court  charged  the  jury  as  follows:  "If  you 
find  for  the  plaintiff  any  damages,  you  will  assess  such  damages  for 
the  cattle  lost  and  dying,  if  any,  at  the  market  value,  if  any,  of  the 
same  at  Mounds,  Indian  Territory,  at  the  time  and  in  iha  condition 
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said  cattle  should  have  arrived  there,  had  they  not  been  roughly 
handled  and  delayed,  if  they  were  roughly  handled  and  delayed,  to 
which  you  will  add  the  difference  between  the  market  value  of  the  sur- 
viving cattle  at  Mounds,  at  the  time  and  in  the  condition  they  ar- 
rived there,  and  their  market  value  at  said  place  at  the  time  and  in 
the  condition  they  should  have  arrived  there  had  they  not  been  in- 
jured by  the  negligence  of  the  defendants."  Held,  error,  because  upon 
the  weight  of  evidence,  and  in  effect  assuming  that  rough  handling 
constituted  negligence.     Texas  d  P.  Ry.  Co.  v.  Felker,  256. 

Insurance,  71r«. 

1.  Where  a  policy  of  fire  insurance  stipulated  on  its  face  the  person  to  whom 

the  loss  is  payable,  such  person  may  sue  alone  and  recover  the  entire 
loss.  Neither  the  assured  nor  his  legal  representatives  are  necessary 
parties  to  the  suit.  A  creditor,  holding  the  policy  as  collateral  se- 
curity, may  sue  alone.  Qerman  Fire  Ins.  Co.  v.  Qihha,  WiUon  de 
Co.,  407. 

2.  A  clause  in  a  policy  of  fire  insurance  making  the  loss  under  it  payable 

to  a  person  therein  named,  gives  such  person  an  interest  in  the  policy 
of  which  he  can  not  be  deprived  without  his  consent.  Where  the  in- 
surance company  paid  into  court  a  certain  amount  of  money,  which 
it  claimed  was  the  extent  of  its  liability,  and  the  assured,  without  the 
knowledge  or  consent  of  the  party  to  whom  the  loss  was  payable,  de- 
manded and  received  said  deposit  and  attempted  to  release  the  company 
from  further  liability,  the  rights  of  the  beneficiary  in  the  policy  were 
not  prejudiced  thereby.     Id. 

3.  Where  plaintiffs  alleged  an  adjustment  of  the  loss  under  a  policy  of  fire 

insurance,  and  asked  for  judgment  for  the  amount  due  as  fixed  by  said 
adjustment,  the  "proof  of  loss"  constituted  part  of  the  adjustment,  and 
the  adjustment  was  evidence  of  the  value  of  the  goods  destroyed,  and 
prima  facie  proof  of  the  amount  due;  therefore  a  requested  charge  to 
the  effect  that  the  jury  should  not  consider  the  "proof  of  loss"  as 
evidence  of  value  would  have  been  misleading,  and  was  properly  re- 
fused.    Id. 

4.  A  fire  insurance  policy  may  be  orally  assigned  after  loss  thereunder;  henoe 

evidence  that  the  insured,  after  the  fire,  recognized  the  right  of  an 
assignee  to  the  proceeds  was  competent.     Id. 

5.  A  suit  to  recover  upon  an  adjustment  of  a  loss  under  a  policy  of  fire 

insurance  is  based  upon  a  npw  and  independent  contract,  and  not 
upon  the  policy;  and  the  insurer  can  defeat  such  action  only  by  show- 
ing fraud  or  mistake  in  the  adjustment  unknown  to  the  insurer  at 
the  time  of  adjustment,  and  which  could  not  have  been  discovered  by 
the  use  of  reasonable  diligence.    Id. 

6.  A  charge  which  instructed  the  jury  to  find  for  plaintiff  unless  they  found 

for  defendant  on  one  or  more  of  the  issues  submitted,  is  not  upon  the 
weight  of  the  evidence  w^here  by  the  face  of  the  policy  the  loss  is 
payable  to  the  plaintiffs,  and  the  evidence  showed  an  adjustment  of 
the  loss  by  defendant's  agent.     Id. 

7.  A  nonwaiver  clause  in  a  policy  of  insurance  will  not  be  extended  beyond 

its  plain  terms,  and  has  no  application  after  an  adjustment  of  the 
loss.     Id. 

8.  That  the  company  had  no  knowledge   of   facts  which  might,   if  known, 

have  defeated  the  claim,  is  of  no  avail,  if  the  insurer  mi^t  have  known 
them  upon  inquiry  at  the  time  of  adjustment,  and  was  not  fraudulently 
prevented  by  the  insured.    Id. 

9.  A  failure  of  an  agent  to  obey  instructions  of  his  company  will  not  defeat 

a  recovery  on  the  policy  where  such  disobedience  is  not  known  to  the 
insured.     Id. 

10.  A  policy  of  insurance  remains  a  contract  between  the  insurance  company 

and  the  person  originally  insured,  notwithstanding  the  subsequent  in- 
sertion of  a  clause  making  the  loss,  if  any,  payable  to  another  person.  Id. 

11.  Facts  considered,  and  held  not  sufficient  to  show  that  the  person  acting 
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as  agent  of  the  company  at  the  time  the  policy  of  insurance  wa«  \a- 
sued,  was  also  agent  for  the  insured.    Id. 
12    Facts  considered,  and  held  to  show  that  the  insurance  company  did  not 
promptly  repudiate  the  contract  of  insurance  made  by  its  agent  upon 
discovery  of  the  fraud,  if  there  wan  any  fraud.    Id. 

Iiunirance,  Life. 

Forfeiture  for  failure  to  pay  assessment.     See  Benefit  Society^  1. 

Interest. 

1.  Revised  Statutes,  art.  3102,  concerning  mterest  on  open  accounts  has  no 
application  to  a  demand  for  the  contract  price  for  boring  a  well.  Ouf- 
fey  Pet.  Co.  v.  Hamill,  197. 

Interstate  Commerce. 

1.  A  State  statute  providing  the  terms  upon  which  warehousemen,  commis- 

sion merchants  or  common  carriers  may  sell  goods,  merchandise  or 
other  property  not  claimed  or  received  by  the  owner  or  consignee,  does 
not  encroach  upon  the  power  conferred  on  Congress  to  regulate  com- 
merce among  tne  several  States.  The  commercial  power  of  Congress 
is  exclusive  of  State  authority  only  where  the  subjects  upon  which  it 
is  exerted  are  national  in  their  character  and  admit  and  require 
uniformity  of  regiilation  affecting  alike  all  the  States.  When  the 
subjects  within  that  power  are  local  in  their  nature,  or  constitute 
mere  aids  to  commerce,  the  States  may  act  until  Congress  intervenes 
and  supersedes  their  action.  Ht.  Louis  ^.  W.  Ry.  Co.  v.  Arkansas  d 
T.  Grain  Co.,  125. 

2.  Because  defendant  failed  to  plead  that  the   shipment  was   an   interstate 

shipment  it  can  not  make  this  contention  on  appeal  for  the  first  time.  Id. 

Intervention. 

1.  The  purchaser  of  a  claim  pending  a  suit  upon  the  same,  intervened  in  the 
suit  and  asserted  ownership;  this  assertion  was  admitted  by  the  plain- 
tiff. Afterwards  the  purchaser  withdrew  her  intervention  and  judgment 
was  rendered  in  the  name  of  the  plaintiff.  Held,  such  judgment  was 
proper.     Wallace  d  Cave,  Executors,  v.   fihapard,   594. 

InTited  Error. 

Estoppel  from  complaining  of  charge.     See  Instruction  to  Juries,  17,  18. 
Agreement  as  to  issues.     See  Flpccial  Issues,  2. 

Jndge. 

Communicating  with  jury.     See  Practice  in  Trial  Court,  5. 
Relationship  to  parties.     See  Disqualification  of  Judge,  i-5. 

Judgment. 

Collateral  attack  on.     See  Administration,  1. 

Approval  of  claim  against  estate.     See  Administration,  4* 

Equivalent  to  exchange  of  deeds.     See  Agreed  Judgment,  1, 

Not  disposing  of  issues.    See  Bill  of  Revieiv^  1. 

Against  nonresident  of  State.     See  Divorce,  1. 

Findings  imputed  in  support  of.    See  Findings  of  Fact,  2. 

Proof  of  dormancy.     See  Oamishment,  jJ. 

Purchaser  pendente  lite.     See  Intervention,  1. 

Who  concluded  by.    See  Tax  Deed,  1. 

Refusing  judgment  by  default.    See  Trial  of  Right  of  Property,  1. 

1.  It  is  requisite  in  an  attack  upon  a  judgment  rendered  voidable  by  fraud 

in  its  procurement,  that  the  suit  should  be  brought  in  the  court  in 
which  the  judgment  was  rendered,  and  all  the  parties  to  the  fraud 
must  be  made  parties  to  the  suit.    Dunn  v.  Taylor,  241. 

2.  In  a  collateral  attack  it  will  be  presumed,  in  aid  of  the  judgment,  that 
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some  disposition  was  made  of  the  party  not  mentioned  in  the  judg- 
ment, prior  to  its  rendition.    Id, 

3.  There  is  a  distinction  between  a  judgment  which,  though  really  void,  car- 

ries in  its  records  the  evidence  of  validity,  and. one  which  bears  on  its 
record  the  proofs  of  its  own  invalidity.  The  one  is  held  subject  only 
to  direct  attack,  the  other  may  be  attacked  under  any  and  all  cii^ 
cumstances  wherever  it  presents  itself.  The  first  is  void,  the  latter 
is  voidable.  The  recitation  in  a  judgment  of  jurisdictional  facts,  if 
not  contradicted  by  the  record,  will  be  presumed  to  be  true,  and  they 
can  not  be  denied  or  questioned  in  any  collateral  proceeding.     Id, 

4.  Where  the  recitals  in  the  judgment  are  such  as  to  demonstrate  the  im- 

possibility of  there  having  been  jurisdiction  of  the  person  or  subject 
matter,  the  judgment  is  void  and  subject  to  collateral  attack.     Id, 

5.  By  the  record  or  judgment  roll,  referred  to  as  being  proper  to  consider 

in  determining  the  validity  of  a  judgment,  is  meant  at  least  the  process 
filed  in  the  suit,  the  judgment  itself,  and  the  pleadings  of  the  parties.  Id. 
8.  In  collateral  attack,  in  the  absence  of  affirmative  proof  to  the  eontraiy, 
presumption  will  be  indulged  that  proper  service  was  had  on  parties 
interested,  even  on  a  minor.  The  fact  that  no  guardian  ad  litem 
appears  to  have  been  appointed  does  not  render  the  proceeding  void. 
A  premature  judgment  is  not  void.     Rye  v.  Guffey  Pet.  Co.,  185. 

7.  In  a  judgment  of  a  District  Court  of  this  State  partitioning  land  between 

joint  owners,  the  defendant  was  a  minor  and  a  nonresident  of  the 
State.  In  a  subsequent  suit  of  trespass  to  try  title  to  the  land  so 
partitioned,  the  said  defendant  offered  to  testify  that  she  had  never 
oeen  cited  in  said  partition  suit.  Held,  properly  excluded.  A  judg- 
ment rendered  by  a  court  of  competent  jurisdiction  in  a  cause  involving 
property  rights  is  not  subject  to  collateral  attack  dehors  the  record. 
Davis  V.  Raglandj  400. 

8.  Subsequent  purchasers  of  the  property   involved  without  notice  can  not 

be  affected  by  an  agreement  between  the  parties  to  a  judgment  modify- 
ing or  changing  the  terms  of  the  judgment.     Id. 

9.  Where  defendants,  in  writing,  consented  to  a  judgment  on  the  note  sued 

on  with  interest  from  a  named  date,  they  can  not  complain  of  a  judg- 
ment in  accordance  with  such  consent,  on  the  ground  that  the  note, 
which  bore  interest  from  maturity,  fell  due  two  days  later  than  the 
date  so  named.     Ellis  v.  City  Natl.  Bank  of  Waco,  83. 

10.  An  error  of  only  77  cents  in  the  computation  of  interest  on  a  note  for 

which  judgment  was  rendered  is  governed  by  the  rule  de  minimis  lex  non 
curat,  and  defendants  having  a  remedy  for  ite  correction  without  ap- 
peal, under  Rev.  Stats.,  art.  1357,  the  prosecution  of  writ  of  error 
to  correct  such  judgment  should  be  considered  as  taken  for  delay  and 
damages  awarded  therefor.     Id. 

11.  The  requirement  in  article  1643,  of  the  Revised  Statutes,  that  the  judgment 

in  a  Justice  Court  "shall  direct  the  issuance  of  such  process  as  may 
be  necessary  to  carry  the  judgment  into  execution"  is  not  mandatory. 
Texas  d  N.  O.  Ry.  Co.  v,  Garrett,  258. 

12.  A  judgment  awarding  a  recovery  of  a  named  sum  against  the  surviving 

wife  of  the  maker  of  a  note  sued  on,  though  it  directe  execution  to 
issue  against  the  community  estate  of  her  and  her  husband,  is  a  per- 
sonal judgment  against  such  surviving  wife,  authorizing  execution  for 
ite  amount  against  her  property;  it  is  not  supported  by  allegations 
in  the  petition  that  the  husband  died  intestate  and  that  there  was  no  ' 
administration  or  necessity  of  administration  upon  his  estate  which 
had  gone  into  the  hands  of  the  wife;  to  authorize  such  judgment  the 
petition  should  show  the  value  of  the  property  which  came  to  her. 
Breck  v.  Coffield,  24. 

13.  The  court  rendering  a  judgment  has  power,  at  a  subsequent  term,  to  direct 

process  to  enforce  it,  and,  if  the  judgment  rendered  against  a  surviv- 
ing wife  on  a  community  debt  was  a  personal  one,  it  could  later  award 
execution  against  her  personally,  though  the  original  judgment  only 
directed  its  issuance  against  the  community  property.    Id. 
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Jviet. 

1.  Where  counsel  for  defendant  was  informed,  during  the  trial,  of  facts  al- 
leged to  constitute  misconduct  bv  the  jury,  and  took  no  action  thereon 
till  after  verdict  was  returned,  he  can  not  obtain  a  new  trial  on  that 
ground.    Gulf,  0.  d  8.  F.  Ry,  Co.  v.  Oihaon,  306. 

Jvriidiotion. 

Where  further  administration  is  necessary.     See  Adminiatratum,  7. 
On  appeal  by  one  defendant.     See  Appeal,  2,  $, 
Over  nonresident  estate.     See  Divorce,  1. 
To  set  aside  judgment  procured  by  fraud.     See  Judgment,  1, 
Attacking  for  want  of.     See  Judgment,  7. 
1.  A  railway  company  can  be  sued  in  Texas  though  the  cause  of  action  for 
personal  injury  originated  and  the  plaintiff  resides  beyond  the  State. 
Oulf,  C.  d  8.  F,  Ry,  Co.  v,  Qibwm,  307. 

Jnrladietion  of  Dlttriot  Court 

1.  The  District  Court  has  jurisdiction  of  an  action  for  writ  of  mandamus 

requiring  the  Commissioners'  Court  to  perform  the  merely  ministerial 
act  (C(de  Crim.  Proc.,  arts.  1103-1104)  of  ordering  warrant  drawn 
on  the  treasurer  for  the  payment  of  a  claim  against  the  county  which 
they  have  allowed,  though  the  claim  is  for  less  than  $500,  the  amount 
not  being  in  controversy.  Following  Anderson  v.  Ashe,  14  Texas  Court 
Reporter,  037.    Denman  v.  Coffee,  78. 

2.  The  District  Court  had  jurisdiction  by  reason  of  the  suit  being  one  to 

enforce  a  lien  on  real  estate.  The  lien  not  being  enforceable,  it  had 
power  to  retain  jurisdiction  for  the  purpose  of  rendering  judgment  on 
the  debt.    8udduih  v.  DuBose,  226. 

Jvriidietion  of  Probate  Court. 

1.  The  existence  of  one  debt,  even  though  small,  is  sufficient  to  give  the 

Probate  Court  jurisdiction  of  an  estate.    Rye  f>,  Ouffey  Pet,  Co,,  185. 

2.  The  statute  was  intended  to  confer  upon  the  Probate  Court  general  juris- 

diction over  the  subject  of  partition  of  estates,  and  an  order  of  that 
court  can  not  be  declared  void,  if  within  the  scope  of  such  jurisdiction, 
simply  because  the  procedure  prescribed  has  not  been  strictly  followed. 
It  is  not  essential  that  the  administrator's  deed  should  recite  the  order 
of  confirmation  in  a  sale  for  partition.    Id, 

Juftlce  Court 

Bond  on  appeal  from.    See  Appeal,  1, 
Effect  of  appeal.    See  Appeal,  2,  3. 
Pleadings  in.    See  Pleading,  8,  9. 

XiUlBg  Stook. 

Fast  running  and  lookout.    See  Negligence,  21. 
Insufficient  proof  of  negligence.    See  Railways,  8. 

Kindred. 

When  within  third  degree.    See  Disqualification  of  Judge,  2. 

Knowledge. 

Facts  which  might  have  been  known.    See  Insurance,  Fire,  8. 
Of  agents  disobedience  of  instruction.    See  Insurance,  Fire,  9. 

Laohei. 

1.  The  doctrine  of  laches  has  no  application  as  against  a  legal  title.  Overby 
V,  Johnston,  348. 

Landlord's  lien. 

1.  Though  the  landlord's  contract  is  not  for  one-fourth  of  the  crop  as  rent, 
but  for  one-fourth  of  its  value  in  money,  his  lien  therefor,  as  against  an 
execution  creditor  of  the  tenant  levying  on  it,  is  not  lost  by  its  sale  by  the 
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tenant,  by  his  consent,  and  payment  of  his  share  of  the  proceeds  to  him, 
such  sale  constituting  a  waiver  of  his  lien  only  as  to  the  purchaser. 
Sparks  v.  Ponder,  432. 

2.  While  the  seizure  and  removal  of  the  crops  on  the  rented  premises  by 

execution  against  the  tenant  is  an  invasion  of  the  landlord's  rights 
which  he  can  protect  by  proper  proceedings,  it  does  not  invade  a  right 
of  possession,  because  he  had  none  b;  virtue  of  his  statutory  lien,  and 
therefore  he  can  not  resort  to  the  remedy  of  a  trial  of  the  right  of  prop- 
erty. Groesbeck  v.  Evans  (11  Texas  Ct.  Rep.,  445;  id.,  13  Texas  Ct. 
Bep.,  669)  overruled.    Evans  v,  Groesbeck,  43. 

3.  A  tenant  being  indebted  to  his  landlord  agreed  to,  and  did,  in  fact,  turn 

over  to  him  the  entire  crop  raised  on  the  farm,  with  the  understanding 
that  the  landlord  should  sell  the  crop  and  apply  the  proceeds  as  far  as 
necessary  to  the  payment  of  the  tenant's  indebtedness,  and  return  the 
balance,  if  any,  to  the  tenant.  The  tenant  was  engaged  in  gathering  and 
shipping  the  crops  to  the  landlord  when  the  attachment  was  levied. 
These  facts  were  undisputed,  and  there  was  no  evidence  of  fraud  in  the 
agreement.  Held,  in  a  suit  for  the  trial  of  the  right  of  property  be- 
tween the  landlord  and  an  attaching  creditor  the  court  properly  in- 
structed a  verdict  for  the  landlord.    Id. 

4.  The  landlord  has  a  lien  on  the  tenant's  entire  crop,  and  no  portion  of  the 

same  can  be  subjected  to  the  debt  of  a  third  party  by  showing  that  suffi- 
cient of  the  crop  remains  to  satisfy  the  landlord's  demands,    /d. 

Lease. 

Where  alienation  is  prohibited.    See  Alienation,  1, 

Legal  Title. 

Suit  by  holder  of.    See  Administrator,  1, 

Laches  does  not  apply  to.    See  Laches,  1. 

Recovery  by  holder  of.    See  Vendor  and  Purchaser,  S. 

Levy. 

After  notice  of  plaintiff's  claim.    See  Ewemplary  Damages,  1, 

Lien. 

Waiver  by  sale  by  consent.    See  Landlord's  Lien,  1. 

Extends  to  entire  crop.    See  Landlord's  Lien,  4- 

Renewal  by  husband.    See  Homestead,  4. 

Enforcement  against  real  estate.    See  Jurisdiction  of  District  Court,  2, 

Foreclosure  of.    See  Parties,  1. 

Limitation. 

Claims  against  estate.    See  Administration,  1,  2. 
By  law  of  another  State.    See  Coming,  3. 
Interrupting  running  of  statute.     See  Pleading,  2, 

Suit  for  land  when  purchase  money  debt  is  barred.    See  Vendor  and  Pur- 
chaser, S. 

1.  A  verbal  promise  on  the  part  of  the  debtor  to  pay  at  a  future  date  a  past 

due  open  account,  is  not  a  sufficient  consideration  to  support  a  promise 
on  the  part  of  the  creditor  not  to  sue  until  such  date,  and  does  not  in- 
terrupt the  running  of  the  statute.  Under  the  statute  (art.  3370)  any 
acknowledgment  made  after  the  debt  is  due  must  be  in  writing  in  order 
to  extend  the  bar.    Wells  v.  Moor,  47. 

2.  Plaintiff,  being  indebted  to  defendant  on  open  account,  turned  over  to  him 

several  carloads  of  lumber  with  the  understanding  that  defendant  should 
sell  the  same  and  credit  plaintiff's  account  with  his  portion  of  the  net 
proceeds,  and  any  excess  should  be  paid  by  defendant  to  plaintiff.  The 
lumber  was  sold  by  defendant,  and  plaintiff's  portion  of  the  proceeds  ap- 
plied in  satisfaction  of  his  indebtedness.  In  a  suit  by  plaintiff  for  the 
excess  or  balance  over  and  above  the  account,  the  defendant  plead  that 
more  than  two  years  had  elapsed  between  the  delivery  of  the  first  cars 
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of  lumber  and  the  filing  of  the  suit.  Held,  because  defendant  had  agreed 
to,  and  had,  in  fact,  applied  the  proceeds  of  the  lumber  to  the  payment 
of  the  account,  the  statute  of  limitation  did  not  aipply.  Lowry  v.  Smith, 
112. 

3.  The  fact  that  one  takes  possession  of  patented  or  titled  land  under  the 

mistaken  belief  that  it  is  vacant,  and  with  the  purpose  of  acquirinp^  title 
thereto  from  the  State,  does  not  prevent  the  ten  years'  statute  of  limita- 
tion from  running  in  his  favor  against  the  owner  of  the  land.  Village 
Mills  Co.  V,  Manley,  420. 

4.  On  the  theory  that  a  life  tenant  of  an  undivided  interest  in  certain  lots 

was  the  sole  owner  of  the  property,  suit  was  brought  by  the  city  of  Hous- 
ton against  her  alo  ic  for  taxes  due  on  said  lots  and  for  foreclosure  of 
tax  lien.  The  lien  was  foreclosed  as  against  her  upon  the  entire  prem- 
ises, and  the  deed  on  its  face  purported  to  pass  title  to  the  entire  prop- 
erty. Held,  the  deed  was  snmcient  to  support  the  plea  of  limitation  of 
five  years.  Niday,  Guardian,  v,  Cochran,  292. 

5.  To  support  the  five  years'  statute  of  limitation  the  possession  must  be 

fair  and  open  and  continuous;  the  mere  fencing  of  land  or  erecting 
other  improvements  thereon  will  not  constitute  such  possession  if  un- 
accompanied by  actual  occupancy  or  open  use.    Id, 

6.  Where  it  appears  from  plaintiff's  pleading  and  proof  that  an  embankment 

built  by  the  defendant  railroad  company  adjacent  to  plaintiff's  prop- 
erty was  a  permanent  nuisance,  immediately  affecting  the  value  of  plain- 
tiff's property,  and  that  the  damages  thereto  were  constant  and  perma- 
nent, the  cause  of  action  arose  with  the  nuisance,  and  the  undisputed 
evidence  showing  that  the  embankment  was  constructed  more  than  two 
years  before  suit  filed,  the  court  did  not  err  in  instructing  the  jury  to 
return  a  verdict  for  defendant  on  its  plea  of  limitation.  Brown  v,  Texas 
Cent.  Ry.  Co,,  392. 

7.  Exception  to  a  cross-bill,  attacking  a  judgment  on  the  ground  that  there 

was  fraud  in  its  procurement,  was  properly  sustained  where  it  appeared 
from  the  allegations  of  the  cross-bill  that  more  than  four  years  had 
elapsed  since  the  rendition  of  the  judgment;  and  no  excuse  was  given  for 
not  discovering  the  alleged  fraud  sooner.    Dunn  v.  Taylor,  241. 

8.  If  one  go  into  possession  of  land  and  cultivates  and  uses  it,  claiming  it 

as  his  own,  the  possession  would  be  adverse,  although  the  land  was  not 
fenced;  so,  if  a  man  claimed  land  within  certain  limits,  and  herded  his 
stock  thereon,  and  used  the  timber,  and  performed  other  acts  of  owner- 
ship, he  might  perfect  title  by  limitation  without  the  aid  of  an  en- 
closure.   Id, 

9.  The  refusal  to  set  aside,  in  an  action  brought  within  two  years  from  its 

rendition,  a  judgment  recovered  on  citation  by  publication  (Rev.  Stats., 
art.  1375),  where  the  only  defense  shown  was  that  the  note  sued  on  was 
barred  by  limitation,  was  not  reversible  error.    Polk  v.  Hemdon,  441. 

Liquidated  Damages. 

Agreement  for  attorney's  fees.    See  Damages,  8. 

Liquor  Dealer's  Bond. 

1.  Sayles'  Revised  Statutes,  article  733,  passed  in  1897,  provides,  in  substance, 

that  a  bond  required  by  law,  other  than  State  and  county  official  bonds, 
may  be  made  by  a  surety  company.  In  1901  the  Legislature  reenacted 
article  6060g,  Revised  Statutes.  1895,  requiring  bonds  of  liquor  dealers 
to  have  "at  least  two  good,  lawful  and  sufficient  sureties,"  the  provision 
in  the  original  enactment  as  to  the  number  of  bondsmen  being  in  no 
manner  changed.  The  Act  of  1901  was  merely  an  amendatory  Act  of 
the  former  statute.  This  being  the  case,  the  reenactment  of  the  pro- 
vision of  the  law  as  it  existed  prior  to  1897  will  be  construed  as  con- 
tinuous, and  the  said  Act  of  1897  will  have  the  same  effect  as  to  bonds 
as  though  no  amendment  had  been  made.  The  bond  Wfis  valid.  Tag- 
gart  v.  Billmati.  71. 

2.  It  was  not  necessary  for  plaintiff  to  allege  that  said  boniliiijj  company  was 
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a  surety  company,  or  that  it  was  authorized  to  beoome  surety  on  the 
bond  sued  on.  If  for  any  reason  the  bond  was  defective  the  defendants 
should  have  shown  such  defect.  •  Id. 

Lis  Pendens. 

1.  The  heirs  of  an  original  grantee  brought  suit  in  trespass  to  try  title  against 
two  defendants,  W.  and  R.,  jointly.  These  defendants  claimed  equal 
undivided  interests  under  a  deed  from  one  who,  in  fact,  had  no  title  to 
the  land  in  controversy.  They  made  a  common  defense  against  the  plain- 
tiffs ;  in  no  sense  was  there  a  suit  between  themselves.  Pending  this  suit 
to  try  title  by  the  heirs,  W.  conveyed  his  interest  in  the  land  to  M.,  who 
put  the  deed  on  record.  •  Subsequently  a  compromise  judgment  was  en- 
tered in  the  suit,  by  the  terms  of  which  the  plaintiffs  recovered  an  un- 
divided interest  of  two-thirds  of  the  land  with  divestiture  of  title  out 
of  both  defendants,  W.  and  R.,  and  into  themselves  as  to  said  two-thirds, 
and  the  defendant  R.  recovered  an  undivided  one-third  interest  with  di- 
vestiture of  title  out  of  the  plaintiffs  and  his  codefendant  W.  and  into 
himself.  In  a  subsequent  suit  against  R.  by  M.  and  his  vendee,  claim- 
ing under  the  conveyance  from  the  defendant  VV.  to  M.,  held,  that  the 
doctrine  of  Us  pendens  had  no  application.    Mayes  v.  Rust,  423. 

Kandamus. 

To  perform  ministerial  act.    See  Jurisdiction  of  District  Court,  L 

Xap. 

Designating  public  park  on.    See  Dedication,  1,  2* 

Karried  Woman. 

1.  A  purchaser  of  a  promissory  note  executed  by  a  married  woman  must  take 

notice  of  her  disability  by  coverture  and  of  the  existence  or  nonexistence^ 
of  the  facts  authorizmg  her,  as  such,  to  make  the  contract.  Haas  v. 
American  Nat'l  Bank  of  Austin,  167. 

2.  The  education  of  a  minor,  not  their  child,  was  not  such  a  necessary  as  the 

wife,  in  the  husband's  absence,  could  bind  herself  for  by  making  it  a 
member  of  the  family  and  executing  a  promissory  note  for  its  tui- 
tion.   Id, 

3.  The  tuition  in  a  business  college  of  their  daughter,  who  had  already  re- 

ceived a  common  school  education,  might  be  among  the  necessaries  for 
which  the  wife,  during  the  husband's  absence  in  a  foreign  country,  could 
execute  a  valid  promissory  note.    Id, 

4.  The  power  of  the  wife  to  contract  for  necessaries  is  not  limited  by  the 

statute  to  payment  therefor  as  received,  and  where  circumstances  justify, 
may  support  a  contract  to  pay  for  tuition  for  a  child  covering  a  year  in 
advance.    Id, 

Master  and  Servant. 

Railway  employe  as  passenger.    See  Carriers  of  Passengers,  S. 

Declarations  by  agents  and  employes.    See  Evidence,  S--8,  20-22, 

Motive  for  discharge.    See  Evidence,  J^O, 

Employment  of  minors.    See  Minor,  1-3, 

Duty  to  inspect  for  defects.    See  Negligence,  1,  2. 

Risks  assumed  by  servant.    See  Negligence,  7, 12, 

Servant  boarding  moving  car.    See  Negligence,  8,  9. 

Defective  automatic  coupler.    See  Negligence,  10,  11, 

Caught  in  unblocked  frog.    See  Negligence,  12,  13, 

Bursting  of  electric  turbine.    See  Negligence,  H, 

Defects  in  municipal  electric  plant.    See  Negligence,  15,  IS, 

Discovered  peril  of  employe.    See  Negligence,  18, 

Release  of  damages  by  employe.     See  Negligence,  2i;  Release  of  Damages^ 
1,2. 
1.  The  court  charged  the  jury  that  it  was  the  duty  of  the  employer  to  pro- 
vide such  reasonably  safe  foundations  for  its  lumber  piles  n»  is  com- 
monly used  by  skilled  and  experienced  mill  men,  and  such  as  it  could,  by 


Indbz.  679 

Xaster  and  Servant — Continued. 

the  use  of  ordinary  skill,  provide,  and  a  failure  to  so  do  and  provide 
would  be  in  law  negligence ;  and  that  it  was  the  duty  of  the  employer  to 
keep  said  stacks  in  safe  repair,  as  far  as  ordinary  skill  and  diligence 
could  do.  Held,  error.  By  said  charge  the  duty  of  the  employer  is 
made  absolute,  and,  although  he  may  have  exercised  not  only  ordinary 
care,  but  the  highest  degree  of  care,  if  the  foundation  of  the  lumber  pile 
proved  to  be  not  reasonably  safe,  and  not  such  as  he  could  by  the  use, 
not  of  ordinary  care,  but  of  ordinary  skill,  provide,  he  would  be  guilty 
of  negligence.  Trinity  Lumber  Co.  v.  Denman  (85  Texas,  56)  discussed. 
Kirby  Lumber  Co.  v.  Dicker  son,  504. 

2.  The  general  instruction  that  it  was  the  duty  of  the  master  to  *'u8e  ordinary 

and  reasonable  care  to  prevent  injuiy  to  its  servants,"  was  not  prejudi- 
cial to  defendant  where  the  specific  issues  submitted  to  the  jury  related 
only  to  care  in  providing  proper  machinery.  International  k  O,  N,  Ry, 
Co.  V,  Lynch,  536. 

3.  An  instruction  that  "the  defendant  was  bound  to  use  reasonable  care  and 

prudence  for  the  safety  of  defendant  while  in  its  service,  by  providing 
him  with  machinery  and  appliances  reasonably  safe  and  suitable  for  the 
use,"  etc.,  was  not  erroneous,  when  considered  in  connection  with  other 
charges  and  the  issues  submitted,  as  imposing  an  absolute  duty  to  provide 
safe  appliances.  (Following  the  ruling  of  the  Supreme  Court  herein  on 
certificate  of  dissent,  100  Texas,  208.)     Id, 

4.  An  instruction  held  not  subject  to  the  criticism  that  it  permitted  a  finding 

of  negligence  for  the  failure  of  defendant's  servants  to  inspect  machin- 
ery, whether  the  omission  was  by  those  charged  with  that  duty  or  by 
others.    Id. 

5.  Before  an  employe  can  be  held  to  have  assumed  the  risk  of  injury  from 

a  defective  appliance  the  evidence  must  show  that  he  had  knowledge  of 
the  defect,  as  well  as  the  danger  incident  thereto.  Missouri^  K.  d  T,  Ry. 
Co.  V.  Adams,  274. 

6.  In  a  suit  for  personal  injuries  received  while  moving  a  handcar  from  the 

tool  house  to  the  track,  the  plaintiff's  theory  was  negligence  of  his  coem- 
ployes  in  shoving  the  car  with  more  force  than  usual,  causing  it  to  run 
upon  and  injure  him,  while  the  theory  of  defendant  was  that  the  car 
was  being  moved  in  the  usual  manner,  with  which  plaintiff  was  famil- 
iar, and  that  he  assumed  the  risk.  The  evidence  was  conflicting.  The 
court  charged  the  jury,  in  effect,  that  if  such  employes,  who.  were  shoving 
said  car,  g  .ve  an  unusual,  quick  and  sudden  push,  and  shoved  it  on 
plaintiff,  and  such  manner  of  moving  the  car  was  not  usual  or  necessary, 
etc.,  to  find  for  plaintiff;  and  refused  a  special  charge  requested  by  de- 
fendant to  the  effect  that  if  the  car  was  moved  in  the  usual  and  cus- 
tomary manner,  which  was  known  to  plaintiff,  that  he  could  not  re- 
cover. Held,  error  to  refuse  such  special  charge;  the  defendant  was  en- 
titled to  have  the  law  affirmatively  applied  to  its  defense  as  made  by  the 
evidence.    8t.  Louis  8.  W.  Ry.  Co.  v.  Brisco,  322. 

7.  Petition  and  exception  thereto  considered,  and  held  that  the  conclusion 

does  not  necessarily  arise  from  the  allegations  in  the  petition  that  plain- 
tiff and  defendant's  servant  were  in  the  same  grade  of  employment  at 
the  time  the  alleged  negligent  act  occurred.  Plaintiff,  while  clerk  and 
warehouseman  of  appellant  at  one  of  its  stations,  and  in  pursuance  of 
his  duties  as  such,  was  engaged  in  preparing  the  chute  and  car  door  for 
the  purpose  of  unloading  cattle,  when  one  of  the  trainmen  proceeded  to 
place  the  running  board,  which  connected  the  stock  pens  with  the  car 
door,  and,  while  so  engaged,  negligently  dropped  the  running  board, 
thereby  injuring  plaintiff.  Held,  that  under  the  allegations  of  the  pe- 
tition, plaintiff  was  not  engaged  in  operating  defendant's  cars.  Gal- 
veston, H.  d  8.  A.  Ry.  Co.  v.  Afohrmann,  374. 
8  The  evidence  tended  to  show  that  the  duty  of  preparing  the  car  and  chute 
devolved  upon  plaintiff  alone,  and  that  he  himself  engaged  the  trainman 
to  assist  him;  if  this  was  the  fact,  then  defendant  would  not  be  liable 
for  the  negligence  of  the  trainman  in  performing  said  services,  whether 
plaintiff  was  guilty  of  contributory  negligence  or  not.  Failure  to  so 
charge  was  error.    Id, 
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Xayor's  Court. 

Right  to  represent  the  State  in.    See  County  Attorney,  1, 

Measure  of  Damages. 

To  minor  children  by  death  of  father.    See  Damages,  13, 
For  failure  to  deliver  telegram.    See  Damages,  4- 
For  partial  destruction  of  crops.    See  Damages,  9,  10. 
For  cutting  and  conversion  of  timber.    See  Damages,  11,  12. 

Xechanics'  Lien. 

Renewal  of  debt  against  homestead.    See  Homesiead,  4- 

Xezioan  Grant. 

1.  A  valid  grant  made  to  five  leagues  of  land  in  the  State  of  Tamaulipas  by 
the  Mexican  Government  and  protected  by  the  treaty  ceding  sovereignty 
to  the  United  States,  passed  title  to  the  grantees  to  the  boundaries  speci- 
fied, though  they  included  an  excess;  and  legislative  confirmation  of  the 
title  by  Act  of  February  10,  1852,  which  required  the  claimants  to  have 
the  land  surveyed,  file  the  field  notes  in  the  General  Land  Office,  and 
procure  patent,  followed  by  a  resurvey  and  patent  covering  five  leagues 
only,  and  subsequent  claim  of  the  excluded  excess,  by  the  State,  as  pub- 
lic domain,  did  not  restrict  them  to  the  limits  so  defined,  in  the  absence 
of  evidence  that  they  procured  the  resurvey,  accepted  the  patent,  or  ac- 
quiesced in  the  new  adjustment  of  the  boundaries,  and  where  there  was 
evidence  of  their  continued  claim  to  the  limits  of  the  original  grant. 
Oorrigan  v.  State,  171. 

Minors. 

Contract  for  education  of.    See  Married  Woman,  1-4. 

1.  In  a  suit  by  a  widow  for  injuries  to  her  minor  son  an  answer  alleging 

that  the  plaintiff  consented  and  acquiesced  in  the  employment  of  her 
son  by  defendant,  and  that  plaintiff  had  emancipated  her  said  son,  con- 
stituted a  proper  defense,  and  it  was  error  to  strike  out  the  same  on  ex- 
ception.   Pecos  d  N.  T.  Ry.  Co.  v.  Blasengame,  66. 

2.  Where  a  parent  has  emancipated  a  minor  son,  such  son,  and  not  the  parent, 

is  the  owner  of  a  claim  for  personal  injuries.    Id. 

3.  In  estimating  a  parent's  loss  by  reason  of  injuries  to  her  minor  son  the 

jury  would  be  authorized  to  consider  his  earning  capacity  in  any  em- 
ployment for  which  he  is  fitted,  and  this  is  a  question  for  the  jury.    Id. 

Misnomer. 

1.  Prefixing  the  definite  article  "The"  to  the  name  of  a  corporation  is  not  a 

misnomer,  and  is  immaterial.    Western  Bank  d  Trust  Co,  v.  Ogden,  465. 

2.  A  deed  held  not  invalidated  because  one  of  the  two  grantees,  the  "Llano 

CJounty  Bank,"  was  described  as  the  "Llano  Bank."    Stith  v.  Moore,  529. 

Mistake. 

In  calculation  of  interest.     See  Usury,  2. 

Mortgage. 

Showing  deed  to  be.    See  Burden  of  Proof,  2. 

As  affecting  damages  in  reconvention.    See  Sequestration,  4. 

Assumption  by  purchaser.    See  Subrogation,  1. 

Motion. 

Amendment  of.    See  tJew  Trial,  3. 

For  new  trial  in  Justice  Court.    See  New  Trial,  i. 

Hotlve. 

For  breach  of  contract.    See  Evidence,  40, 
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Ximioipal  Corporation. 

Nefflig[ence  in  inspecting  machinery.    See  ^eglujviwe,  15,  16. 

Reducing  boundaries  of.  See  Ordinances,  1. 
1.  The  Act  of  the  Twenty-fourth  Legislature,  page  17,  flxt?s  the  area  which 
mav  be  included  within  the  corporate  limits  in  proportion  to  the  number 
of  inhabitants.  The  Act  of  the  Twenty-fifth  L^islature,  page  193,  pro- 
vides that  the  boundaries  of  a  town  or  village  shall  include  therein  no 
territory  "except  that  which  is  intended  to  be  used  for  strictly  town 
purposes.''  Facts  considered,  and  held,  that  it  could  not  be  said,  as 
matter  of  law,  that  all  of  the  territory  embraced  within  the  limits  de- 
scribed was  not  intended  by  the  incorporators  to  be  used  for  strictly 
town  purposes.  In  determining  this  question  it  is  proi>er  to  make  al~ 
lowance  for  future  growth  and  expansion  by  so  embracing  territoiy  as 
to  insure  symmetry  of  proportion,  uniformity  and  continuity  of  blocks 
and  streets,  etc.    Merritt  v.  State,  496. 

Heoessarie*. 

Contract  for.    See  Married  Woman,  2-4, 

negligence. 

Loss  by  safe  deposit  company.    See  Bailment,  1,  2. 

Proof  of  contributory  n^ligence.    See  Burden  of  Proof,  j. 

Waiver  of  delay  in  furnishing  cars.    See  Carriers  of  Freight,  10, 

Reasonable  time  for  furnishing  cars.    See  Carriers  of  Freight,  13, 

In  transportation  by  connecting  line.     See  Carriers  of  Freight,  16,  17. 

Delay  in  transportation.    See  Cancers  of  Freight,  18. 

Facilities  for  boarding  train.    See  Carriers  of  Passengers,  1. 

Getting  on  train  in  motion.    See  Carriers  of  Passengers,  2. 

Presumption  of  from  derailment  of  train.    See  Carriers  of  Passengers,  4,  5. 

In  diversion  of  water  by  city.    See  Cities,  1. 

Declarations  of  agents  or  employes  in  proof  of.    See  Evidence,  3-8. 

Improper  packing  of  freight.    See  Evidence,  14, 

Fast  running  of  train.     See  Evidence,  32,  33. 

Fencing  railway  track.    See  Evidence,  3^. 

Opinion  as  to  whether  motorman  made  a  good  stop.     See  Evidence,  J^. 

Considering  all  the  facts  in  evidence.     See  Instructicms  to  Juries,  10. 

Proving  distinct  grounds  of  recovery.     See  Instructions  to  Juries,  13, 

Assuming  that  rough  handling  of  cattle  was  negligence.  See  Instructions 
to  Juries,  33, 

Degree  of  care  required  as  to  safety  of  lumber  piles.  See  Master  and  Ser- 
vant, 1, 

Care  as  to  machinery.     See  Master  and  Servant,   2-4. 

Act  done  in  customary  manner.     See  Master  and  Servant,  6. 

Injury  by  fellow  servant.     See  Master  and  Servant,  7. 

Acts  beyond  scope  of  employment.     See  Master  and  Servant,  8, 

General  allegation  of.     See  Pleading,  2. 

In  construction  of  embankment.     See  Pleading,  .3. 

In  construction  of  railroad  causing  overflow.     See  Railways,  1-5. 

Lookout  with  reference  to  frightening  teams.     See  Railways,  7, 

Burden  of  proof  of  in  stock  killing.    See  Railways,  8. 

Delay  in  transmission  of  message.    See  Telegraph,  2,  5-7,  9. 

1.  Defendant  asked  the  court  to  charge  the  jury  that  if  they  believed  from 

all  the  facts  and  circumstances  in  evidence  that  a  man  of  ordinary 
care  and  prudence  would  have  reasonably  believed  that  the  rail  alleged 
to  have  been  defective  was  reasonably  safe  for  use  in  the  track,  etc. 
Held,  properly  refused.  It  wa.s  the  duty  of  the  men  employed  by 
defendant  to  inspect  the  track,  to  use  ordinary  care  to  discover  any 
defects  therein,  and  if  such  inspectors  failed  in  their  duty  the  defendant 
would  be  liable.     Missouri,  K.  <f  T.  Ry,  Co.  of  Texas  v.  Hagan,  133. 

2.  Special  charge  considered,  and  held  to  impose  a  greater  burden  on  plaintiff 

than  the  law  requires.     Id. 

3.  At  the  request  of  plaintiflf  the  court  gave  the  following  charge:     "If  you 

find  that  a  man  of  ordinary  care  would  have  submitted  to  a  surgical 
operation,   then   in   estimating   plaintiff's   damages  you   will  take  into 
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consideration  the  added  physical  and  mental  suffering,  if  any,  he  would 
suffer  on  account  of  such  operation,  and  if  you  find  that  such  operation 
would  be  attended  with  danger  and  with  uncertainty  as  to  whether  or 
not  a  cure  would  be  effected,  then  you  will  consider  that  also."  Held, 
proper  under  the  facts  and  charges  already  given.     Id. 

4.  The  plaintiff  could  not  be  required  to  anticipate  the  negligence  of  the 

defendant,  or  to  presume  that  the  defendant  would  fail  to  perform 
its  duty,  and  to  act  accordingly  in  the  construction  of  his  wall.  City 
of  Houston  V.  Richardson  d  Souiherland,  147. 

5.  The  plaintiff  while  traveling  a  public  road  was  unable  to  follow  the  same 

because  hidden  by  snow,  and,  wandering  from  the  road,  drove  into  an 
old  well  on  defendant's  premises  distant  from  three  hundred  yards  to 
a  half  mile  from  said  public  road,  and  lost  his  horses  and  harness 
therein.  Held,  that  the  defendant  was  not  guilty  of  negligence,  and 
therefore  not  liable.     Flint  v.  Bowman,  Adm*rx,  354. 

6.  An  allegation  of  negligence  in  furnishing  defective  machinery  is  sufficient 

if  it  points  out  the  particular  thing  or  apparatus  which  was  defective, 
without  specifying  the  imperfection,  though  specially  demurred  to. 
Missouri,  K.  d  T.  Ry,  Co.  v,  Barnes,  626. 

7.  In  an  action  by  a  servant  against  the  master  for  personal  injury,  a  charge 

on  the  risks  assumed,  which  did  not  except  those  arising  from  defective 
machinery  and  negligence  of  other  servants  for  which  the  master  was 
liable,  was  properly  refused.     Id.     . 

8.  A  charge  was  properly  refused  which  precluded  a  servant  from  recovery 

for  personal  injuries  if  he  boarded. a  car  moving  at  a  dangerous  rate 
of  speed,  without  the  qualification  that  such  act,  instead  of  defective 
machinery  or  negligence  of  other  servants  of  defendants  must  have 
caused  the  injury.  Id, 
0.  The  act  of  plaintiff  in  boarding  a  rapidly  moving  car  could  not  constitute 
negligence  preventing  a  recovery  for  injuries  received,  after  he  had 
got  on  the  car  safely,  by  the  car  being  suddenly  stopped.    Id. 

10.  Where  an  automatic  coupling  device  was  shown  not  to  have  worked  it 

was  proper  to  show  that  such  devices  worked  well  when  in  good  order, 
in  support  of  other  evidence  of  the  existence  of  defects,     id. 

11.  An  instruction  does  not  impose  a  burden  of  more  than  ordinary  care  which 

requires  the  exercise  of  such  as  would  have  been  used  by  a  man  of 
ordinary  prudence  under  the  circumstances  known  or  which  "should" 
have  been  known  to  him.     Id. 

12.  The  real  issue  was  as  to  whether  projecting  spikes  and  a  sliver,  or  an 

unblocked  frog,  was  the  immediate .  cause  of  the  employe's  death,  his 
remaining  between  the  cars  while  trying  to  uncouple  them  being,  in 
either  case,  only  remotely  the  cause  of  his  death.  The  plaintiff's  al- 
leged that  the  former  was  the  immediate  cause  of  his  death.  The  court 
charged  the  jury,  in  substance,  that  if,  through  the  negligence  of  de- 
fendant, the  defective  coupling  caused  the  employe's  death  they  should 
find  for  plaintiffs.    Held,  error.     Texas  d  iV.  O.  Ry.  Co.  v.  Greeny  216. 

13.  It  was  proper  for  the  court  to  submit  to  the  jury  the  issue  of  fact  as  to 

the  conclition  of  the  coupling  appliance,  for  without  this,  there  would 
be  np  explanation  of  the  employe  remaining  between  the  moving  cars.  Id. 

14.  Evidence,  though  merely  circumstantial,  that  the  bursting  of  an  electric 

turbine  engine  by  which  plaintiff,  a  servant,  was  injured,  was  due  to 
defects  in  the  machinery  attributable  to  defendant's  negligence,  held 
sufficient  to  support  a  recovery.  International  d  Q.  N.  R.  Co,  v. 
Lynch,  536. 

16.  Whether  the  duty  of  inspection  of  its  appliances  by  the  proprietor  of  an 
electric  plant  applies  to  a  municipal  corporation  engaged  in  such 
service  or  not,  there  was  no  error  in  submitting  the  issue  as  to  negli- 
gence in  such  inspection  when  the  evidence  showed  that  it  was  in  fact 
made  the  duty  of  the  foreman  to  inspect.    City  of  Austin  v.  Nuohols,  6. 

16.  Evidence  considered  and  held  insufficient  to  justify  submission  of  the  issue 
whether  an  electric  appliance  was  insufficient  when  originally  estab- 
lished, the  testimony  showing  only  that  it  was  of  old  style  and  had 
become  defective.    Id. 
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17.  In  a  suit  for  damages  for  personal  injuries  resulting  from  a  collision  with 

one  of  defendant's  street  clars,  evidence  considered,  and  held  to  sup- 
port a  finding  that  defendant's  motorman  was  guilty  of  negligence  in 
not  sooner  stopping  the  car  after  plaintiff's  peril  was  discovered. 
Northern  Texas  Trac.  Co.  v.  Thompson,  613. 

18.  Where  the  pleading  and  the  evidence  raise  the  issue  of  discovered  peril  it 

is  immaterial  to  the  defendant  whether  the  injury  to  the  plaintiff  re- 
sulted from  the  failure  of  an  employe  to  make  proper  effort  to  avoid 
the  danger,  or  through  the  incompetency  of  said  employe,  and  the  de- 
fendant has  no  ground  for  complaint  of  a  charge  which  authorized  a 
verdict  for  plaintiff  if  defendant's  employe  failed  to  exercise  proper 
and  reasonable  care  and  diligence  to  use  all  reasonable  means  within 
his  power  to  avoid  the  injury.    Pecos  d  N.  T.  Ry,  Go.  v.  Blasengame,  66. 

19.  Evidence  that  plaintiff,  a  boy  of  sixteen,  got  on  the  rear  of  the  tender  of 

an  engine  engaged  in  switching,  and  being  discovered  there  was  or- 
dered by  the  engineer  to  get  off  while  it  was  in  motion,  and  in  tryin^^ 
to  do  so  fell  and  was  run  over,  held  to  support  a  submission  of  the 
issue  of  negligence  after  discovery  of  plaintifi^s  peril  and  a  recovery 
on  that  ground.     Gulf,  G.  d  8.  F.  Ry.  Co.  v.  Gibson,  306. 

20.  Prior   contributory   negligence   of   plaintiff   in   getting   into   a  dangerous 

position  on  an  engine,  as  a  trespasser,  is  no  defense  to  an  action  for 
injuries  received  by  subsequent  negligence  of  the  engineer  in  ordering 
him  to  get  off  while  the  engine  was  moving;  but  defendant  can  not 
complain  of  the  submission  of  contributory  negligence  on  the  ground 
that  such  issue  was  not  involved.     Jd. 

21.  Evidence  tending  to  show  fast  running  and  failure  to  keep  proper  lookout 

and  to  discover  stock  on  the  track  at  a  point  where  tney  might  be, 
held  sufficient  to  require  the  question  of  defendant's  negligence  in  kill- 
ing horses  to  be  submitted  to  the  jury.  Anson  v.  Gulf,  G.  d  S.  F. 
Ry.  Co.,  437. 

22.  Plaintiff,  riding  one  of  his  work  horses  and  leading  another,  was  going  to 

his  work  over  a  private  crossing  on  the  railway  running  through  his 
farm.  The  section  men  putting  a  handcar  on  the  track  at  the  crossing 
and  the  fall  of  some  tools  from  the  car  scared  his  horse,  which  threw 
and  injured  him.  The  pleadings  are  held  sufficient  in  their  allega- 
tions of  negligence;  the  charge,  given  in  full  in  opinion,  to  be  a  fair 
submission  of  the  issues  of  negligence  and  contributory  negligence,  and 
the  evidence  sufficient  to  warrant  a  recovery.  Houston  d  T.  C.  Ry.  Co. 
V.  Beard,  427. 
'  23.  Because  under  the  evidence  in  this  case  it  was  a  question  of  fact  whether 
or  not  the  defendant  company  was  guilty  of  negligence  the  court  erred 
in  instructing  a  verdict  for  the  defendant.  Such  charge  should  only 
be  given  where  there  is  no  conflict  in  the  evidence  and  there  is  no  room 
for  different  minds  to  draw  different  inferences.  Johnson  v.  Texas 
Central  Ry.  Co.,  604. 

24.  Evidence  in  case  of  section  foreman  injured  by  collision  of  handcar  with 

train  considered  and  held  to  support  findings  of  negligence  by  de- 
fendant in  omitting  train  signals  on  approaching  a  cut,  and  of  due 
care  by  plaintiff,  and  of  the  invalidity  of  a  release  of  claim  for  dam- 
ages because  the  contract  of  settlement  was  not  performed  by  de- 
fendant.    Gulf,  C.  d  8.  F.  Ry.  Co.  v.  Minter,  235. 

25.  City  ordinance  concerning  driving  in  public  thoroughfare  considered,  and 

held  to  have  no  application  to  the  issues  in  this  case.  Dallas  C.  E.  81. 
Ry.  Co.  V.  English,  392. 

Vewly  DisooTered  Eyidenoe. 

Diligence  in  procuring.     See  Ifew  Trial,  Jf,  2. 

1.  Facts  considered,  and  held  not  to  show  want  of  diligence  in  producing 

certain  evidence  upon  the  trial.     Douglas  v.  Walker,  213. 

2.  Where  it  appeared  from  the  testimony  of  the  defendant  himself  that  the 

witness,  whose  testimony  is  claimed  to  be  newly  discovered,  was 
present  during  the  transaction,  defendant's  motion  for  new  trial  on 
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the  ground  of  newly  discovered  evidence  was  properly  overmled. 
Johnson  v,  Scrimahire,  612. 

3.  It  is  within  the  discretion  of  the  trial  court  to  allow  a  motion  for  new 

trial  to  be  amended  after  the  expiration  of  the  two  days  after  trial. 
The  practice,  however,  of  filing  a  mere  skeleton  of  the  motion  within 
the  two  days  and  a  full  motion  afterwards  should  be  discouraged. 
Texas  d  N.  O.  Ry.  Co,  v.  Green,  216. 

4.  While  art.  1654,  Rev.  Stats.,  declares  that  all  motions  for  new  trial  in 

a  Justice  Court  shall  be  filed  within  five  days  after  the  rendition  of 
the  judgment,  this  provision  is  merely  directory,  and  under  art.  16d2 
that  court  may  consider  such  motion,  filed  at  any  time  within  ten  days 
-  from  the  rendition  of  the  judgment.  Woldert  Oro,  Co,  v,  BooneviUe 
Elev.  Co,,  524. 

Hew  Trial. 

For  improper  argument.    See  Argument  of  Counsel,  1,  2. 

For  misconduct  of  jury.     See  Juries,  1, 

To  permit  defense  of  limitation.    See  Limitation^  9, 

Next  Friend. 

Suit  by,  for  insane  person.     See  Insanity,  1, 

Hon  Est  Factum. 

Burden  of  proving  execution.     See  Burden  of  Proof,  1. 

Nonresident. 

Appointment  of  counsel  for.     See  Counsel,  2, 
Judgment  of  divorce  against.    See  Divorce,  1. 

Nonsuit. 

1.  There  was  no  error  in  permitting  plaintiff,  after  selection  of  a  jury  was 
begim,  to  take  a  nonsuit,  though  defendant  objected  and  asked  leave 
to  amend  his  pleadings  so  as  to  claim  affirmative  relief.  Walhsr  d 
Sons  V.  Hernandez,  643. 

Notice. 

Of  claim  for  damages.     See  Carriers  of  Freight,  21-24- 

Service  by  delivery  of.     See  Citation,  1. 

By  surety  to  proceed  against  principal.     See  Endorser,  2, 

Levy  after  notice  of  claim.     See  Exemplary  Damages,  1, 

Of  assignment  of  money  in  hands  of  carrier.     See  OamishmmU,  f. 

Of  importance  of  message.     See  Telegraph,  i,  J. 

Nuisance. 

Created  by  permanent  structure.    See  Limitation,  6, 

Officer. 

Not  named  in  commission.     See  Deposition,  J, 

Offset. 

1.  One  of  the  items   of  defendant's   account   against   plaintiff  was  a  note 

executed  by  plaintiff  and  owned  by  defendant.  This  note  being  among 
the  items  of  the  account  cancelled  by  credits,  could  not  prevent  the 
accounts  from  being  offset  one  against  the  other.     IjOiVry  v.  Smith,  113, 

2.  Where  a  creditor  has  separate  accounts  with  the  individual  members  of  a 

pai*tnership  and  agrees  to  account  to  them  separately  and  individually 
for  the  proceeds  of  a  certain  traiiKaction,  he  can  not  hold  a  balance 
due  one  of  them  for  a  debt  owing  by  the  partnership.     Id, 

Opinion. 

Distinguished  from  statement  of  fact.     See  Evidence,  H, 

Of  witnesses  as  to  value.     See  Evidence,  15. 

Mere  conclusion  of  witness.     See  Evidence,  16,  .^J,  ^5, 
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Ordinances. 

1.  An  olrdinance  of  the  city  council  whereby  the  council  undertook  to  reduce 
the  boundaries  of  the  city  was  inadmissible.  If  the  city  was  incor- 
porated it  was  beyond  the  scope  of  its  authority;  if  it  was  not  in- 
corporated there  was  no  city  council.     Merritt  i>.  State,  496. 

Orerflow. 

Diversion  of  water  by  street.    See  Cities^  1. 

Partial  or  entire  destruction  of  crops.     See  Damages,  9,  10. 

Allegations  held  sufficient.     See  Pleading,  3,  4. 

Caused  by  railway  embankment.     See  Railways,  3-^, 

Parol  Eyidence. 

To  vary  consideration  recited.     See  Contract,  i. 

Parties. 

Relationship  to  judge.    See  Diaqualifioation  of  Judge,  S, 
To  suit  upon  policy.     See  Insurance,  Fire,  1. 
To  action  to  set  aside  judgment.     See  Judgment,  1,  2, 
Action  by  emancipated  minor.     See  Minors,  2. 

1.  In  a  suit  to  foreclose  a  judgment  lien  against  the  debtor  and  his  vendee, 

the  debtor  having  convey^  all  his  interest  in  the  land  to  another  was 
not  a  necessary  party  to  the  suit.    McDowell  v,  Jones  Lumh.  Co,,  260. 

2.  While  tenants  in  common  must  join  in  actions  of  trespass  quare  clausum 

f regit,  yet  the  nonjoinder  of  a  cotenant  can,  in  general,  onljr  be  taken 
advantage  of  by  a  plea  in  abatement,  or  by  way  of  apportionment  of 
the  damages  on  the  trial.    Cummings  d  Co,  v.  Masterson,  549. 

Partition. 

Of  estates  of  decedents.     See  Jurisdiction  of  Probate  Court,  2, 

1.  Commissioners  appointed  to  partition  an  estate  reported  that  the  lands 

could  not  be  divided  fairly  in  kind.     It  must  be  presumed  the  court 

»  considered  the  matter   and   arrived   at   the   same   conclusion,  and  its 

approval  is  not  subject  to  collateral  attack.    Rye  v,  Quffey  Pet,  Co.,  185. 

2.  To  an  administrator's  sale  of  land  for  the  purpose  of  partition  and  dis- 

tribution, art.  2178,  Sayles'  Rev.  Stats.,  has  no  application.  The  only 
requirement  is  that  such  sale  be  confirmed  by  the  court.    Id. 

Partnership. 

Individual  accounts  of  members.    See  Offset,  2. 
Suit  on  note.    See  Pleading,  7. 

1.  Where  a  person  is  inveigled  by  the  false  representations  of  another  to 

become  a  partner  with  him,  the  court  will  rescind  the  contract  of 
partnership  at  his  instance,  compel  the  repayment,  with  interest,  of 
the  amount  put  into  the  partnership  and  indemnify  him  against  part- 
nership debts;  he,  on  the  other  hand,  to  account  for  whatever  he  may 
have  received  since  his  entry  into  the  concern.     Caplen  v.  Cox,  297. 

2.  Failure  by  defendant  to  deny  under  oath  allegations  by  plaintiff  as  to 

agency  and  partnership  existing  between  defendant  and  others,  elim- 
inates such  issues  from  the  case,  and  no  proof  of  the  same  is  required 
of  the  plaintiff.    Western  U,  Tel.  Co,  v.  Carter,  224. 

Part  Payment. 

In  full  settlement.     See  Compromise,  1. 

Part  Performance. 

Ratable  compensation  for.     See  Contract,  8 

Passenger. 

Injury  in  boarding  train.     See  Carriers  of  Passengers,  IS, 

Negligence  presumed  from  derailment.     See  Carriers  of  Passengers,  4,  5* 
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Patent. 

1.  The  patent  to  the  land  in  controversy  issued  in  1^83  to  the  heirs  of  S. 
It  contained  a  recital  that  the  certificate,  by  virtue  of  which  the  land 
was  surveyed,  was  transferred  to  S.,  deceased,  in  1854.  8.  died  in 
1855.  Held,  that  the  recital  in  the  patent  meant  that  S.  was  de- 
ceased at  the  date  of  the  patent,  and  not  at  the  date  of  the  transfer 
of  the  certificate  to  him,  and  did  not  affect  the  validity  of  the  patent. 
Pfeuffer  v,  Bondiea,  52. 

Payment. 

Of  part  in  full  settlement.     See  Compromise,  1, 

Of  debt  assumed  by  purchaser.     See  Subrogation,  U 

Of  usurious  interest.     See  Usury,  J^, 

Pedigree. 

Declarations  in  proof  of.     See  Evidence,  10,  11. 

Penalty. 

Stipulation  for  attorney's  fees.     See  Damages,  8. 

Peroolating  Water. 

Damage  caused  by.    See  Railways,  6. 

Pleading. 

Showing  right  to  new  trial.    See  Bill  of  Review,  1, 

Common   law  liability.     See  Carriers  of  Freight,  25. 

General  allegation  of  damage  by  levy.    See  Damages,  7. 

Ground  for  holding  vote  illegal.    See  Elections,  2. 

Put  in  issue  by  general  denial.     See  Evidence,  41, 

Permit  to  do  business.    See  Foreign  Corporation^  1. 

Referring  to  for  issues.     See  Instructions  to  Juries,  2S. 

Recovery  for  injuries  not  alleged.     See  Instructions  to  Juries,  SO,        , 

That  shipment  was  interstate  commerce.     See  Interstate  Commerce,  k. 

Constituting  part  of  record.     See  Judgment,  5, 

Right  to  become  surety.     See  Liquor  Dealer's  Bond,  2, 

Showing  injury  by  fallow  servant.     See  Master  and  Servant,  7. 

Proximate  cause  of  injuiy.     See  Negligence,  12, 

Denial  under  oath.     See  Partnership,  2, 

Due  order  of  pleading.     See  Practice  on  Appeal,  7. 

Issues  joined  by  direction  of  court.     See  TriaJ  of  Right  of  Property,  1, 

When  and  where  interest  paid.    See  Usury,  1, 

1.  In  a  suit  upon  a  contract  for  boring  a  well,  where  the  petition  fully  and 

clearly  sets  up  the  contract  for  boring,  alleging  the  depth  of  the  well, 
the  price  to  be  paid  per  foot,  the  reasonable  value  of  a  liner,  the  per- 
formance of  the  work  and  an  acceptance  of  the  same  by  the  owner,  the 
petition  was  sufficient,  and  it  was  unnecessaiy  for  the  pleader  to  go 
into  details  as  to  the  size  of  the  hole,  the  kind  of  well,  etc.  Quffey 
Pet.  Co.  V.  Hamill,  196. 

2.  Plaintiff's  original  petition  contained  a  general  allegation  of  negligence 

proximately  resulting  in  injury.  More  than  two  years  afterwarcU  he 
filed  an  amended  petition  setting  out  the  specific  act  of  negligence 
causing  the  injury.  Held,  the  general  all^^tion,  in  the  absence  of 
special  exceptions,  would  interrupt  the  statute  of  limitation.  Johnson 
V.  Texas  Cent.  Ry,  Co.,  604. 
8.  The  petition  clearly  alleged  that  350  sacks  of  rice  were  damaged  in  the 
sum  of  $1.25  a  sack;  that  $575  were  expended  in  taking  care  of  and 
trying  to  save  the  crop  after  it  had  been  damaged;  that  558  sadss, 
valued  at  $3.25  a  sack,  had  been  destroyed,  and  that  the  whole  damage 
amounted  to  $2,808.50.  As  to  the  manner  of  destruction,  it  was  al- 
leged that  the  crop  was  cut  and  ready  to  be  threshed  when  a  small 
rise  occurred  in  the  river,  and  by  reason  of  the  negligent  construction 
of  an  embankment  along  an  "intake"  and  canal,  the  water  was  diverted 
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from  its  normal  course  and  backed  up  on  the  crop.  Held,  Bufflciently 
explicit.    Colorado  Canal  Co.  v,  Sima,  442. 

4.  The  petition  alleged  thieit  the  inundated  land  was  held  by  appellee  under 

a  lease  for  1901  and  1902;  that  it  was  65  acres,  about  one  and  a 
half  miles  northwest  of  Bay  City,  Matagorda  County,  Texas;  that  the 
land  belonged  to  J.  W.  Daniels;  that  it  was  a  part  of  the  James 
Higgins  survey  of  the  Bowman  and  Williams  league.  Appellee's  lease 
described  the  land  as  100  acres  off  the  northeast  end  of  the  James 
Higgins  survey  on  the  Smith  &  Bowman  league.  Appellee  testified 
that  he  did  not  know  of  any  Smith  &  Bowman  league  in  Matagorda 
County,  and  that  the  100  acres  was  part  of  the  Bowman  and  Williams 
league,  also  that  the  65  acres  on  which  the  crop  was  damaged  was 
part  of  the  100  acres  out  of  the  Higgins  tract.  Held,  the  land  was 
sufficiently  identified.    Id, 

5.  If  it  was  error  to  permit  the  filing  of  a  trial  amendment  after  the  trial 

had  begun,  the  error  was  harmless  in  this  case,  because  the  uncon- 
troverted  evidence  showed  the  facts  therein  alleged.     Id, 

6.  In  actions  of  trespass  quare  clausum  f regit  the  plea  of  not  guilty  operates 

as  a  denial  that  the  defendant  committed  the  trespass  alleged  in  the 
place  mentioned,  but  not  as  a  denial  of  the  plaintiiT's  possession  or 
right  of  possession  of  such  place;  this  must  be  specially  denied.  Cumr- 
mings  d  Co,  v,  Maaterson,  549. 

7.  The  original  petition  alleged  that  the  note  sued  on  was  executed  by  a 

partnership  composed  of  K.  and  G.,  and  sought  recovery  thereon  against 
the  firm.  When  the  case  was  called  for  trial  plaintiff  dismissed  as 
to  G.  and  took  leave  to  amend  its  petition  by  interlining  an  allegation 
that  the  note  was  executed  by  defendant  K.  This  interlineation  was 
not  in  fact  made  until  several  days  after  judgment  was  rendered. 
No  proof  was  offered  except  the  note.  Judgment  was  rendered  against 
K.  alone.  Held,  the  judgment  was  not  warranted  by  the  pleading  or 
the  evidence.     King  v.  Monitor  Drill  Co.,  288. 

8.  Pleadings   in  a  Justice  Court,  although   in  writing,  need  not  be  more 

certain  and  specific  than  when  oral.  Such  pleadings  are  not  governed 
by  the  same  strictness  as  pleadings  in  the  District  and  County  Courts; 
and  the  same  rule  applies  on  appeal  from  the  Justice  to  the  County 
Court.     Howard  v,  Fdbj,  42. 

9.  Where  the  record  does  not  show  the  contrary,  oral  pleadings  will  be  pre- 

sumed to  have  been  made  authorizing  evidence  which  was  admitted, 
in  a  case  originating  in  Justice  Cou^.  Qulfy  O.  d  8.  F.  Ry.  Co,  v. 
Funk,  490. 

Plea  of  PrlYilege. 

1.  A  plea  of  privilege  presents  a  question  of  fact,  and  the  defendant  has  the 

same  right  to  nave  this  question  tried  by  a  jury  as  any  other  question 
of  fact  in  the  case.     Budgins  d  Bro,  v.  Low,  556. 

2.  One  defendant  may  verify  a  plea  of  privilege  for  a  codefendant  when  duly 

authorized  to  do  so.     Id, 

PoU  Tax. 

Exemption  from  payment  of.    See  Elections,  S, 

Pottesslon. 

Of  land  belonging  to  State.    See  Limitation,  S, 

Fencing  without  occupancy.     See  Limitation,  5, 

Use  and  cultivation  without  enclosure.     See  Limitation,  8, 

Praotioe. 

Rulings  on  this  subject  are  grouped  under  more  specific  heads.  See: 
Administration,  7;  Appeal,  1-3;  Argument  of  Counsel,  1,  2;  Assign- 
ment of  Error,  1-4;  Bankruptcy,  S,  5,  6;  Bill  of  Exception,  IS  Bill 
of  Review,  I;  Boundary,  1;  Briefs,  1-5;  Burden  of  Proof,  1-i;  Char- 
itable Use,  1,  2;  Citation,  1,  2;  Continuance,  1;  Counsel,  1,2;  County 
Attorney,  1;  Cross-Examination,  1;  Deposition,  1;  Disqualification  of 
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Judge,  IS;  Divorce,  1;  Findings  of  Fctct,  1,  2;  Ftmdamenial  Error, 
1;  Oamishment,  1-7;  Guardian  ad  Litem,  1;  Harmless  Error,  1-5; 
Insanity,  1;  Instructions  to  Juries,  1-33;  Intervention,  1;  Judgment, 
1-13;  Jurisdiction,  1;  Jurisdiction  of  District  Court,  1;  Jurisdiction 
of  Probate  Court,  1,2;  Juries,  1;  Lis  Pendens,  1;  Minors,  2;  Mianomer, 
1,  2;  Nonsuit,  1;  Parties,  1,  2;  Partition,  1,  2;  Plea  of  Privilege^  1,  2; 
Practice  in  Trial  Court,  1-5;  Practice  on  Appeal,  1-10;  Remittitwr, 
1,  2;  Sequestration,  1-5;  Special  Issues,  1,  2;  Statement  of  Facts,  IS; 
Surveyor,  1;  Tax  Deed,  1;  Tender,  1;  Trial  of  Right  of  Property,  1,  2; 
Venue,  IS;  Special  Verdict,  1,  2. 

Praetloe  In  Trial  Court. 

Misconduct  of  jury.     See  Jury,  1, 

Verification  of  pleading. ,  See  Plea  of  Privilege,  2, 

1.  By  oral  order  the  judge  announced  that  he  would  take  up  the  divorce 

docket  on  appearance  day  of  the  following  term;  this  order  was  re- 
peated on  the  first  day  of  the  following  term.  Of  this  order  counsel 
for  a  nonresident  defendant  in  a  divorce  suit  had  no  knowledge.  On 
appearance  day  the  case  was  called  peremptorily  in  the  absence  of 
defendant  and  her  counsel,  and  resulted  in  judgment  of  divorce  for 
plaintiff.  On  motion  for  new  trial  it  was  made  to  appear  that  the 
docket  was  crowded  and  this  case  would  not  have  been  reached  in  its 
regular  order  for  a  month  or  more;  that  for  years  a  rule  had  existed 
whereby  the  judge  would  set  the  cases  on  the  civil  docket  by  appro- 
priate order,  and  it  was  customary  to  fix  some  day  for  trial  of  divorce 
cases.  Held,  that  under  articles  1280  and  1287/  of  the  Revised  Stat- 
utes, cases  must  be  called  in  their  order  on  the  docket,  unless  set  for 
some  other  time  by  agreement,  or  proper  order  of  the  court,  and  the 
motion  for  new  trial  should  have  been  granted.    Oardell  v.  Oardell,  202. 

2.  A  trial  court  has  the  power  at  any  time  previous  to  the  end  of  the  trial 

to  correct  errors  theretofore  committed  by  him  in  the  progress  of  the 
trial,  and  to  alter,  amend  or  set  aside  the  judgment  rendered  by  him 
at  any  time  before  the  expiration  of  the  term  at  which  it  was  ren- 
dered.    Wells  V.  Moor,  47. 

3.  Upon  the  court  sustaining  objections  to  certain  testimony  offered  by  plain- 

tiff his  counsel  remarked,  "tliat's  all  right,  it  doesn't  hurt  much;^*  and 
again  when  counsel  for  defendant  announced  they  would  object  to  cer- 
tain testimony  when  offered,  counsel  for  plaintiff  said,  '*!  have  no 
doubt  you  will,"  held,  not  cause  for  reversal.  Guffey  Pet.  Co,  «. 
Eamill,  197. 

4.  Recalling  witness  of  opposing  party  for  the  purpose  of  laying  a  predi- 

cate for  contradicting  him,  does  not  make  such  witness  the  witness 
of  the  party  recalling  him.     Id. 

5.  The  act  of  the  trial  judge  in  holding  communication  with  the  jury,  duriiig 

their  deliberations,  about  the  state  of  the  evidence  they  were  consid- 
ering, and  without  consent  of  counsel,  was  ground  for  a  new  trial,  and 
refusal  of  a  motion  therefor  was  error.  (Rev.  Stats.,  arts.  1304,  1309, 
1321.)     HolUday  v.  Sampson,  364. 

Practice  on  Appeal. 

Where  testimony  is  conflicting.     See  Boundary,  1, 

Damages  for  delay.    See  Judgment,  10, 

Validity  of  replevy  bond.     See  Sequestration,  1. 

1.  Where  the  evidence  is  conflicting  a  finding  of  fact  by  the  trial  court  will 

not  be  disturbed.     Hahl  v,  Deutsch,  1. 

2.  Where  no  other  judgment  than  that  rendered  could  have  been  rendered 

by  the  trial  court  upon  the  undisputed  facts  the  Appellate  Court  will 
not  discuss  in  detail  the  various  assignments  of  error  relating  to  the 
rulings  of  the  court  during  the  trial.    Sanborn  v.  City  of  AmarUlo,  116. 

3.  It  is  not  necessary  to  take  exception  to  findings  of  law  and  facts  when 

there  is  a  statement  of  facts  in  thp  record  in  order  to  review  them  on 
appeal.    Hahl  v.  Kellogg,  636. 

4.  Appellate  Courts  will  consider  errors  apparent  on  the  face  of  the  record. 
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although  not  objected  to  below.  By  an  "error  apparent  on  the  face 
of  the  record"  is  meant  "a  prominent  error,  either  fundamental  in  its 
character,  or  one  determining  a  question  upon  which  the  very  right  of 
the  case  depends."    Id. 

0.  On  the  question  of  error  in  the  refusal  of  the  trial  court  to  grant  a  new 

trial  because  he  had  improperly  held  communication  with  the  jury, 
as  to  the  evidence  they  were  considering,  during  their  deliberations, 
the  matter  is  to  be  determined  by  the  record,  and  affidavits  filed  in 
the  Appellate  Court  controverting  the  showing  made  by  appellant  on 
the  hearing  of  the  motion  can  not  be  considered.  Holliduy  v.  Sampson, 
364. 

6.  It  appearing  from  the  statement  of  facts  that  the  pleadings  of  the  plain- 

tiff were  read  to  the  jury,  it  must  be  supposed  that  the  documents 
annexed  to  the  petition  as  exhibits  were  before  the  jury  as  evidence, 
and  the  judgment  was  therefore  supported  by  evidence.  Byers  v, 
Thaoker,  493. 

7.  Defendant,  in  an  amended  answer,  specially  excepted  to  plaintiff's  peti- 

tion on  the  ground  that  it  appeared  upon  the  face  of  said  petition  that 
there  was  a  misjoinder  of  parties  defendant  and  causes  of  action.  The 
exception  was  overruled  by  the  trial  court.  The  contents  of  the  original 
answer  do  not  appear  in  the  record.  Due  order  of  pleading  requires 
that  exceptions  in  the  nature  of  pleas  in  abatement  must  be  filed  prior 
to  an  answer  to  the  merits.  The  presumption  must  be  indulged  on 
appeal,  in  support  of  the  judgment,  that  tne  exception  was  not  made 
in  the  original  answer.    8t.  Louis,  /.  M,  de  8.  Ry.  Co,  v.  Berry,  470. 

8.  If  appellant  operated  any  part  of  its  railroad  in  this  State  it  was  prop- 

erly sued  with  the  initial  carrier.  But,  if  the  joinder  was  error  at 
the  time,  since  the  trial  in  the  court  below  the  Act  of  the  Twenty- 
ninth  Legislature,  approved  March  13,  1906,  which  would  make  the 
joinder  proper,  has  become  effective,  and  the  judgment  should  there- 
fore not  be  reversed.  Id, 

9.  Where  the  case  was  tried  before  the  court  without  a  jury,  and  there  is 

evidence  in  the  record  sufficient  to  enable  the  Appellate  Court  to  de- 
termine the  value  of  the  articles  replevied,  the  judgment  will  be  re- 
formed by  the  Appellate  Court  so  as  to  correct  the  errors.  Cummings 
d  Co,  V,  Masterson,  550. 
10.  Where  an  error  in  a  judgment  has  not  been  called  to  the  attention  of  the 
trial  court  and  no  opportunity  afforded  said  court  to  correct  the  same, 
the  cost  of  the  appeal, will  be  adjudged  against  the  appellant,  although 
the  Appellate  Court  reformed  the  judgment.    Id. 

Preference. 

Of  creditor  by  bankrupt.    See  Bankruptcy,  J,  4. 

Presumption. 

That  witness  speaks^  from  personal  knowledge.     See  Evidence,  iS. 

Of  findings  of  fact  to  support  judgment.     See  Findings  of  Fact,  2, 

That  service  was  had  on  parties.    See  Judgment,  6, 

As  to  oral  pleading  in  Justice  Court.     See  Pleading,  9, 

As  to  evidence  introduced.    See  Practice  on  Appeal,  6, 

As  to  solvency  of  party  to  contract.     See  Telegraph,  J^. 

1.  Presumptions  are  not  indulged  against  testimony.     Moore  v.  Supreme  A. 

R.  S.  of  Q.  F.,  366. 

2.  The  case  of  Fletcher  v.  Fuller,  120  U.  S.,  534,  distinguished,  and  held 

that  the  doctrine  of  that  case,  insofar  as^  it  recognizes  a^  presunaption 
of  a  conveyance  as  a  presumption  of  law,  is  not  admitted  in  this  State. 
Dorsey  v,  Olive,  Sternenherg  d  Co.,  568. 

Principal. 

Liability  for  acts  of  agent.  See  Agency,  1, 
Obligations  of  agent  to.  See  Agency,  Z-J^ 
Vol.  XLII.  Civil—44, 
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1.  An  account  of  circumstanoes  attending  his  injury,  given  by  plaintiff  to  a 
lawyer  not  yet  employed  by  him,  but  with  a  view  to  the  lawyer  deter- 
mining whether  plaintiff  had  a  case  which  he  would  undertake,  is  a 
privileged  communication  which  is  protected  from  disclosure;  and  this 
IS  true,  though  plaintiff  denied  that  he  made  any  statement  to  such 
lawyer.    Gulf,  O.  d  8.  F.  By.  Co.  v.  Qibson,  306. 

Prooesf. 

Included  in  record.     See  Judgment,  5. 

^blioation. 

Judgment  on  service  by.    See  Limitation,  9. 

^bUc  Park.  ^ 

Designating  on  recorded  map.     See  Dedication,  1,  2. 

Bailwayi. 

Medical  services  to  injured  passenger.     See  Agency,  5. 

Denouncing  the  octopus.     See  Argument  of  Counsel,  1,  2, 

Burden  of  proving  contributory  negligence.     See  Burden  of  Proof,  J^. 

Demand  of  and  failure  to  furnish  cars.     See  Carriers  of  Freight,  2-6^ 

8-10,  12,  13. 
Routing  shipment  of  cattle.     See  Carriers  of  Freight,  7. 
Waiver  of  damages  by  delay.     See  Carriers  of  Freight,  10,  11. 
Shipper  agreeing  to  feed  and  water  stock.     See  Carriers  of  Freight,  IJ^. 
Undertaking  to  reach  market  by  named  day.    See  Carriers  of  Freight,  15. 
•Liability  of  connecting  lines.     See  Carriers  of  Freight,  16,  17,  22. 
Delay  in  transportation.     See  Carriers  of  Freight,  15,  18. 
Lien  for  freight  charges.     See  Carriers  of  Freight,  19. 
Sale  of  unclaimed  freight.     See  Carriers  of  Freight,  20. 
Notice  of  claim  for  damages.     See  Carriers  of  Freight,  21-24. 
Declaring  on  common  law  liability.     See  Carriers  of  Freight,  25. 
Injury  in  boarding  train.     See  Carriers  of  Passengers,  1,  2. 
Employe  as  passenger.     See  Carriers  of  Passengers,  S. 
Negligence  inferred  from  derailment.     See  Carriers  of  Passengers,  jJ,   5. 
Refusing  leave  to  board  train.     See  Carriers  of  Passengers,  6. 
Delivery  of  baggage  to  company.     See  Carriers  of  Passengers,  7. 
Value  of  lost  baggage.     See  Carriers  of  Passengers,  8. 
Money  lost  in  trunk.     See  Carriers  of  Passengers.  9. 
Varying  written  contract  of  shipment.    See  Contract,  2. 
Unlimited  discretion  of  jury.     See  Damages,  1. 
Previous  ill  health  of  injured  person.     See  Damages,  2. 
Damages  for  permanent  injuries.     See  Damages,  S. 
Apportionment  of  liability.     See  Damages,  5. 
Discharge  of  employe.     See  Damages,  6. 
Injuries  resulting  in  death.     See  Damages,  13. 
Damages  on  condemnation.     See  Eminent  Domain,  1,  2, 
Proof  of  weight  of  live  stock.    See  Evidence,  1. 
Declarations  by  employes.     See  Evidence,  7,  8,  20-22. 
Opinion  as  to  proper  packing.    See  Evidence,  H. 
Witness  stating  conclusion.     See  Evidence,  16,  45^  h^- 
Telegraphic  correspondence  between  employes.     See  Evidence,  17. 
Testimony  as  to  classification  of  grain.     See  Evidence,  18. 
Accounts  of  sales  of  cattle.    See  Evidence,  23. 
Record  of  movements  of  cars.    See  Evidence,  24- 
Entries  by  agent  in  order  book.     See  Evidence,  26. 
Negligence  in  killing  stock.     See  Evidence,  32-34. 
Conviction  of  crime  as  affecting  earning  capacity.     See  Evidence,  39. 
Submission  of  damages  without  proof.     See  Fundamental  Error,  1;  Inr- 

atructions  to  Juries,  21.  29. 
Issues  not  submitted.    See  Harmless  Error,  1, 
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Conviction  as  impeaching  credibility.    See  Impeachment  of  Witness,  3, 

Rebutting  conviction  by  innocence.     See  Impeachment  of  Witness,  5. 

Proof  to  satisfaction  of  jury.     See  Instructions  to  Juries,  2, 

Assuniinff  that  cattle  were  damaged.     See  Instructions  to  Juries,  5. 

Requested  charges  properly  refus^.  See  Instructions  to  Juries,  8-10,  20 ^ 
22,  32. 

Charge  requiring  proof  of  too  much.     See  Instructions  to  Juries,  13. 

Charge   singling  out  evidence.     See  Instructions  to  Juries,  15. 

Invited  error.     See  Instruction  to  Juries,  17. 

Omissions  in  charge.     See  Instructions  to  Juries,  23-28. 

Injury  proved  but  not  alleged.     See  Instructions  to  Juries,  SO. 

Charge  on  weight  of  evidence  as  to  negligence.  See  Instructions  to  Ju- 
ries, 33. 

Action  originating  beyond  State.     See  Jurisdiction,  1. 

Misconduct  of  jury.     See  Jury,  1. 

Permanent  nuisance  by  railroad  embankment.    See  Limitation,  6. 

Duty  as  to  safety  of  machinery.     See  Master  and  Servant,  2-4. 

Risks  assumed  by  servant.    See  Master  and  Servant,  5,  6. 

Injury  by  fellow  servant.     See  Master  and  Servant,  7. 

Services  beyond  scope  of  employment.    See  Master  and  Servant,  8» 

Injuries  to  minor  employe.    See  Minors,  1-3. 

Duty  of  inspection.    See  Negligence,  1,  2. 

Submitting  to  surgical  operation.     See  Negligence,  3. 

Alleging  defects  in  machinery.     See  Negligence,  6. 

Rislu  assumed  by  servant.    See  Negligence,  7. 

Contributory  negligence  in  boarding  moving  car.    See  Negligence,  8,  9. 

Failure  of  coupling  device  to  work.     See  Negligence,  10. 

Circumstances  which  should  have  been  known.     See  Negligence,  11, 

Injury  by  unblocked  frog.     See  Negligence,  12,  13. 

Bursting  of  electric  turbine.     See  Negligence,  H. 

Discovered  peril.     See  Negligence,  17-20. 

Contributory  negligence  of  plaintiff.     See  Negligence,  18-20. 

Liability  for  killing  stock.     See  Negligence,  21. 

Liability  for  frightening  horse.     See  Negligence,  22. 

Peremptory   charge  for  defendant.     See   Negligence,  23. 

Omission  of  signals.    Collision  with  handcar.    See  Negligence,  24, 

Contract  for  settlement  of  damages.    See  Negligence,  24. 

Ordinance  prohibiting  fast  driving.     See  Negligence,  25. 

Alleging  specific  act  of  negligence.    See  Pleading,  2. 

Statements  of  plaintiff  to  his  counsel.     See  Privileged  Communication,  1. 

Failure  to  perform  contract.     See  Release  of  Damages,  1,  2. 

Costs  where  plaintiff  remits.     See  Remittitur,  1. 

1.  The  evidence  in  this  case  held  not  to  warrant  a  peremptory  instruction 

for  defendant  on  the  ground  that  no  negligence  in  the  construction  of 
its  roadbed  had  been  proven.  San  Antonio  d  A.  P.  Ry.  Co.  v.  Dick- 
son, 163. 

2.  An  instruction  in  an  action  for  damages  to  land  caused  by  improper  and 

negligent  construction  and  maintenance  of  roadbed  in  various  particu- 
lars should  not  preclude  recovery  oy  reason  of  failure  of  proof  to  es- 
tablish one  only  of  the  series  of  negligent  acts  complained  of.     Id. 

3.  A  charge  that  the  plaintiff  can  not  complain  of  a  negligent  construction 

of  a  solid  embankment  which  benefited  rather  than  injured  his  land 
during  its  continuance  was  properly  refused  when  plaintifTs  claim  was 
of  a  negligent  construction  which  caused  injury  only  after  the  em- 
bankment failed  to  furnish  such  protection.    Id. 

4.  The  owner  of  land  may  recover  for  damages  thereto  by  overflow  caused 

by  negligent  construction  of  a  railway  embankment,  though  he  bought 
after  the  construction.    Id. 

5.  The  same  result  is  reached,  and  without  error,  where  the  jury,  as  directed 

by  the  charge,  find  separately  the  damage  by  overflow  to  plaintiff's 
growing  crops  and  that  to  the  land  independently  of  the  crops,  as 
where  the  entire  damage  is  assessed  as  damage  to  the  land.     Id. 

6.  A  railway  company  is  liable  for  damages  caused  to  crops  by  the  percolation 
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through  the  soil  of  water  allowed  to  accumulate  in  excavations  made 
by  it  on  its  property.     International  d  O.  A\  K.  Co.  v.  Blusher,  631. 

7.  It  can  not  be  said  aa  matter  of  law  that  no  duty  rests  on  those  operating 

a  railway  engine  in  a  town  to  keep  a  lookout  with  reference  to  the 
danger  of  alarming  teams  traveling  upon  a  street  parallel  with  the 
railroad;  the  duty  would  depend  on  the  circumstances.  Missouri,  K. 
de  T.  Ry,  Co.  v.  Sanders,  545. 

8.  Plaintiff's  horse  was  killed  on  a  public  crossing  at  night;  the  railroad 

track  was  fenced,  there  was  no  eye  witness  to  the  killing;  a  passenger 
train  passed  that  ci-ossing  during  the  night  without  blowing  for  the 
crossing;  no  evidence  of  any  other  trains  passing  that  night.  Held, 
the  burden  was  on  plaintiff  to  show  that  the  train  which  was  negligently 
operated  killed  the  horse,  failing  in  this  he  was  not  entitled  to  recover. 
Missouri,  K.  d  T.  Ry.  Qo.  v.  Baker,  74.     " 

Beoeiyer'B  Sale. 

1.  It  is  within  the  power  of  the  court  controlling  a  receivership  to  order  the 
sale  of  land  by  the  receiver  outside  the  county  where  it  is  situated. 
8tith  V,  Moore,  629. 

Becitals. 

In  ancient  deed.    See  Evidence,  28. 

Of  transfer  of  certificate.    See  Patent,  1, 

Beoord. 

What  included  4n.     See  Judgment,  5. 

Controverting  by  affidavit.     See  Practice  on  Appeal,  5. 

Becorder'B  Court. 

Right  to  represent  the  State  in.     See  County  Attorney,  1. 

Belease. 

Of  claim  for  damages.     See  Negligence,  2i. 

1.  An  instruction  holding  plaintiff  precluded  from  recovery  of  damages   if 

he  executed  a  release  of  his  claim  therefor  in  consideration  of  reem- 
ployment which  he  thereupon  took,  was  properly  refused  where  it  ig- 
nored the  issue,  made  by 'the  evidence,  that  a  part  of  the  consideration 
for  such  release  was  to  be  the  payment  of  plaintiff  for  full  time  while 
incapacitated  from  labor  by  his  injuries  and  defendant  had  not  so 
paid  him.     Gulf,  O.  d  8.  F.  Ry.  Co.  v.  Minter,  236. 

2.  Where  the  consideration  of  a  release  of  damages  was  a  payment  to  be 

made   to  plaintiff,   and  not  merely   an  i^reement  to  pay,  failure  to 
%    make  payment  avoids  the  release;  the  injured  party  may  sue  for  his 
entire  damages,  and  is  not  remitted  to  suit  for  the  sum  agreed  to  be 
paid.    Id. 

Bemittitnr. 

1.  A  remittitur,  by  appellee,  of  a  part  of  the  damages  recovered,  admits 

excess,  and  affirmance  of  the  judgment  so  reduced  carries  qosts  of  ap- 
peal against  appellee.     Houston  d  T.  C.  R.  R.  Co.  v.  Craig,  486. 

2.  There  being  no  evidence  that  the  expenditures  by  appellee  in  his  efforts 

to  protect  his  crop  were  reasonable,  it  was  error  to  submit  the  ques- 
tion to  the  jury.  This  error  may  be  corrected  by  a  remittitur.  Colorado 
Canal  Co.  v.  Sims,  442. 

Bents. 

Collected  before  administration.     See  Administration,  6. 

Bepntation. 

Acquaintance  of  witness  with.     See  Evidence,  31. 
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Collateral  attack  on.     See  Administration,  1. 
By  trustee  of  bankrupt.     See  Bankruptcy,  2,  S. 
Refusal  to  complete.     See  Election  of  Remedies,  1, 
Contract  for  by  husband.    See  Homestead,  S. 
By  receiver  outside  county.    See  Receiver's  Sale,  1, 

1.  In  a  suit  involving  the  ownership  of  cotton  the  consideration  paid  by  the 

defendant  for  said  cotton  was  immaterial.     The  plaintiffs  must  show 

•  themselves  the  owners  of  the  same.    And  so  with  regard  to  the  testi- 

*  mony  of  the  original  owner  of  the  cotton,  that  she  never  intended  to 

|;ive  the  defendant  a  mortgage  on  the  same.    Rea  v.  Schow  d  Bros,,  600. 

2.  Evidence  showing  an  intention  or  agreement  on  the  part  of  the  original 

owner  of  cotton  to  sell  the  same  to  the  plaintiffs  and  an  agreement  on 
the  part  of  plaintiffs  to  accept  and  pay  the  highest  cash  price  for  the 
same  on  delivery  does  not  prove  a  sale,  but  only  an  agreement  to  sell.  Id, 

3.  The  title  to  personal  property  passes  at  the  time  it  was  the  intention  of 

the  parties  dealing  with  it  tnat  it  should  pass,  and  this  is  a  question 
of  fact.    Id. 

Safe  Deposit. 

Liability  of  company  for  loss.    See  Bailment,  1,  2, 

School  Land. 

1.  On  October  25,  1890,  the  Commissioner  of  the  General  Land  Office  executed 
and  delivered  a  lease  in  due  form  to  a  section  of  school  hind  in  Brewster 
County  for  a  term  of  ten  years,  beginning  August  26,  1899;  at  the  date 
of  the  lease  the  land  had  not  been  classified  by  the  Commissioner,  but 
the  same  was  classified  by  him  on  November  30,  1901,  as  dry  grazing 
land  and  valued  at  $1.60  per  acre;  appellee  holds  by  regular  assign- 
ment under  the  original  lessee.  On  December  23,  1904,  appellant  made 
application  in  regular  form  for  the  purchase  of  the  same  section  of  land, 
and  complied  with  the  requirements  of  the  law  concerning  the  purchase 

of  school  land.    On  the  —  day  of ,  1905,  the  Commissioner  of  the 

General  Land  Office,  after  receiving  and  considering  affidavits  as  to 
whether  or  not  said  land  was  watered  or  dry  grazing  land,  rejected 
appellant's  application  to  purchase.  Held,  that  under  the  law  the 
Commissioner  had  the  right  to  execute  said  lease  before  the  land  had 
been  classified  and  appraised.  It  is  not  agricultural  lands  which  the 
Commissioner  is  not  authorized  to  lease  for  more  than  five  years,  but 
lands  which  have  been  classified  as  agricultural.  The  Commissioner 
having  exercised  the  discretion  confided  to  him,  his  action  is  conclusive. 
H albert  v.  Jackson,  104. 

Sequestration. 

1.  Discrepancies  in  a  reple^  bond  as  to  dates  should  be  regarded  as  sur- 

plusage, not  affecting  its  validity,  when  it  appears  upon  its  face  that 
it  was  issued  in  the  same  case,  describes  the  number  and  brand  of 
the  logs  as  in  the  w^rit  of  sequestration,  recites  their  seizure  by  virtue 
of  such  writ,  and  is  conditioned  as  required  by  statute.  No  question 
as  to  the  validity  of  such  bond  having  been  raised  in  the  trial  court, 
it  can  not  be  raised  for  the  first  time  on  appeal.  Cummings  d  Co. 
V.  Masterson,  550. 

2.  The  defendant  who  has   replevied  property   in   sequestration    proceedings 

has  the  right  to  return  the  same  to  the  sheriff,  if  not  damaged  or  in- 
jured during  the  replevy,  and  receive  credit  therefor,  and  a  judgment 
denying  this  right  is  erroneous.     Id. 

3.  In  a  sequestration  suit  involving  the  title  to  property  if  tlie  plaintiff  fails 

to  recover  the  property  sued  for,  the  defendant  is  entitled  to  judgment 
fbr  possession  of  the  same  or  for  its  value.    Rea  v.  Schow  d  Bros,,  600. 

4.  In  a  sequestration  suit  where  the  defendant  sues  in  reconvention  for  dam- 

ages it  was  proper  to  allow  the  plaintiff  to  plend  and  prove  that  he 
had  a  mortgage  on  the  property  in  controversy.    Id. 
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5.  In  a  sequestration  suit  the  plaintiff  may  allege  and  prove  that  the  de- 
fendant has  converted  to  his  own  use  the  property  which  the  plaintiff 
claims  to  own  or  to  have  a  valid  lien  upon,  and  pray  in  the  alternative 
for  the  property  or  its  value.     Id, 

Serrioe. 

Presumption  of  regularity.     See  Judgment,  6, 

Signals. 

Omission  on  approaching  cut.     See  Negligence,  2i, 

Special  Itsnes. 

1.  A  bill  of  exception  to  the  action  of  the  court  in  refusing  to  submit  special 

issues  should  show  what  issues  were  requested.  Johnson  v,  Sorimshire, 
611. 

2.  An  agreement  of  parties  that  there  was  only  one  issue  to  be  submitted  to 

the  jury,  which  issue  was  in  fact  submitted,  is  an  answer  to  a  com- 
plaint that  the  court  refused  to  submit  other  issues.    Id. 

Speoiilc  Perf  ormanoe. 

Contract  to  convey  homestead.     See  Homestead,  S. 

Stakeholder. 

1.  One  who  has  delivered  the  property  in  controversy  to  a  codefendant  does 
not  occupy  an  impartial  attitude  as  between  the  plaintiff  and  defendant 
and  can  not  avail  himself  of  the  benefits  of  a  stakeholder.  Trammel 
d  Lane  v,  Quffey  Pet,  Co,,  455. 

Statement  of  FactB. 

Exception  to  finding.    See  Practice  on  Appeal,  S, 

1.  There  is  no  authority  for  amending  a  statement  of  facts  after  the  time 

limited  by  law  for  filing  the  same.  The  trial  court  has  no  power 
after  the  time  prescribed  by  law  to  approve  and  make  a  part  of  the 
record  a  statement  of  facts  to  amend  or  supersede  one  certified  and 
filed  within  the  time.     Dorsey  v,   Olive,   Stemenberg  d  Co,,   568. 

2.  Where  it  appears  from  the  record  that  the  statement  of  facts  and  bills 

of  exception  were  not  filed  within  the  time  fixed  by  law  a  motion  to 
strike  out. will  be  sustained.    Missouri,  K,  &  T,  Ry.  Co,  v,  Elliott,  519. 

3.  Where  the  charge  of  the  court  submitted  a  ground  of  recovery  not  alleged 

in  the  petition,  and  also  one  that  was  alleged  which  was  a  sufficient 
basis  for  the  recovery  had,  the  case  is  not  an  exception  to  the  general 
rule  forbidding  consideration  of  error  assigned  to  the  charge  of  the 
court  in  the  absence  of  a  statement  of  facts.    Id, 

Statutes  Cited. 

[Revised  Statutes,   1895.] 
Articles  217,  219.     Garnishment.     Trahue  v,  Whitney,  522. 
Article  219..    Affidavit  for  garnishment.     First  Natl,  Bank  of  Morgan  r. 

Brown,  587. 
Articles  331a,  331b.    Actions  against  connecting  carriers.    San  Antonio  d 

A.  P,  Ry.  Co,  V.  Turner,  535. 
Article  332.     Review  of  administration  proceedings.     Rye  v.  Quffey  Pet. 
\  Co.,  196. 

Articles  745,  746.     Foreign  corporations.     King  t?.  Monitor  Drill  Co,,  291. 
Article  930.     Payments  by  county  treasurer.     Denman  v.  Coffee,  82. 
Article  998.    Practice  on  appeal.     Bolliday  v,  Sampson,  366. 
Article   1186.     Pleading  incorporation.     First   Natl.  Bank  of  Morgan  v. 
Brown,  587. 
•    Article  1194.    Venue.    Hudgins  d  Bro.  v.  Low,  558;  Winter  v.  Terrill,  598. 
Article  1211.    Fees  of  guardian  ad  litem.    Holland  v.  Couts,  519. 
Articles  1230,  1234.    Citation  by  notice.    Stein  v.  Mentz,  40. 
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Articles  1235,   1236.     Citation  of  unknown  heirs.     Dunn  v.  Taylor,  248. 
Article  1280.     Appearance  day.     Oardell  v.  (JardelL  204. 
Article  1287.     Calling  case  for  trial.     Oardell  v.  (iardelU  204. 
Article  1301.     Voluntary  nonsuit.     Walker  d  Sons  v.   hlcrnundez,  544. 
Article  1316   (Amendment  of   1903).     Instructions  to  juries,     ^yallace  d 

Cave  V.  Skapardy  597. 
Article  1317.    Instructions  to  juries.    Tyler  Ice  Co.  v.  Tyler  Water  Co,,  212. 
Article  1337.     New  promise.     Wells  v.  Moor,  47. 
Articles  1373,  1375.     New  trials.     Polk  v.  Herndon,  441. 
Article  1379.     Statement  of  facts.     Walker  &  Sons  v,  Allen,  631. 
Article  1679.    Justice's  docket.    First  Natl.  Bank  of  Morgan  v.  Brown,  588. 
Article  1643.     Judgment  in  Justice's  Court.     Texas  d  N.  O.  Ry.  Co.  v. 

Garrett,  269. 
Article  1646.    New  trial  in  Justice's  Court.     Woldert  Oro,  Co.  v,  Boone- 

ville  Elev,  Co.,  526. 
Article  1696.     Descent  and  distribution.     Stein  v.  Mentz,  40. 
Articles  2154-2156.     Sale  of  lands  for  distribution.     Rye  v.  Ouffey  Pet, 

Co.,  194. 
Article  2178.     Land  of  estate  taken  by  heir  at  valuation.    Rye  v.  Ouffey 

Pet,  Co.,  194. 
Article  2284.    Depositions.    Oerman  F.  Ins.  Co.  v,  Oihhs,  Wilson  de  Co.,  412. 
Article  2324.     Execution.     Breck  v,  Coffield,  25. 
Articles  2970,  2971.    Contract  of  married  woman.    Haas  v.  Ameriown  Ncttl. 

Bank  of  Austin,  168,  169. 
Article  2979.     Divorce.     Oardell  v.  Oardell,  205. 
Article  3106.    Usury.     Western  Bank  d  Trust  Co.  v,  Ogden,  470. 
Article  3255.    Amendment  of  statutes.    Taggart  v,  Hillman,  73. 
Articles  3811,  3819.    Notice  to  sue  by  surety.    Williams  v,  Ogg,  561,  562. 
Article  4171.     Homestead  donation.     Haney  v.  Atwood,  273. 
Articles   4497,   4499.     Failure   to  furnish   cars.  Tewaa  d  P.  Ry.   Co.   v. 

Allen,  333. 
Articles   4560f,   4560h.     Fellow  servants.     St.  Louis  S.   W.  Ry.  Co.  v. 

Arkansas  d  Tewas  Orain  Co.,  129. 
Article  5119.     Assessment  for  taxes.     Pfeuffer  v.  Bondies,  55. 
Article  5262.    Abstracts  of  title.     Davis  v.  Ragland,  404. 
Article  5264.    Survey  by  order  of  court.    Harris  County  Irr.  Co,  v.  Hornir' 

herger,  454.. 
Article  5299.    Trial  of  right  of  property.     Scott  v.  DeWitt,  70. 

[Acts  of  Legislature.] 

Act  of  February  10,  1852.  Laws,  4th  I^g.,  p.  71.  Confirmation  jof  Mex- 
ican grants.     Corrigan  v.  State,  175.  176,  177,  182. 

Act  of  March  25,  1887.  Laws.  25th  Leg.,  p.  44.  Injuries  resulting  in 
death.     Texas  d  N.  O.  Ry.  Co.  v.  Oreen,  222. 

Act  of  Februar}',  1895.  Laws,  24th  Leg.,  p.  17.  Incorporation  of  town. 
Merritt  v.  State,  498. 

Act  of  May,  1897.  Laws,  25th  Leg.,  p.  193.  Incorporation  of  town. 
Merritt  v.  State,  499. 

Act  of  April,  1897.  Laws,  25th  Leg.,  p.  132.  Tax  sales.  Citing  un- 
known owners.     Dunn  v.  Taylor,  248. 

Act  of  May  19,  1897.  Laws,  25th  Leg.,  p.  184.  Lease  of  school  land. 
H albert  v.  Jackson,  107. 

Act  of  June  10,  1897.  Laws,  25th  Leg.,  p.  244.  Surety  companies  «s 
bondsmen.     Taggert  v.  Hillman,  73. 

Act  of  February  23,  1900.  Laws,  26th  Leg.,  1st  Called  Session,  p.  20. 
Haney  v.  Atwood,  273. 

Act  of  April  27,  1901.  Laws,  27th  Leg.,  p.  314.  Liquor  dealers'  bonds. 
Taggert  v,  Hillman,  73. 

Act  of  April  1.  1903.  Laws,  28th  Leg.,  p.  138,  139.  Elections.  Bigkam 
V.  Cluhh,  316,  317. 

Act  of  March  13.  1905.  Law^.  '2nth  T^g.,  p.  29.  Actions  against  con- 
necting lines  of  railway.     St.  Louis,  I.  M.  d  S.  Ry.  Co.  v.  Berry,  474. 
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[Sayles  Civil  Statutes.] 
Articles  4560f,  4560h.     Fellow  servanU.     Galveston,  B,  d  8.  A.  Ry,  Co. 
V.  Mohrmann,  378. 

[Code  of  Criminal  Procedure.] 
Articles  1103,  1104.     Accounts  for  keeping  prisoners.     Denman  v.  Coffee, 
81,  82. 

Statute  of  Frauds. 

Parol  agreement  fixing  line.     See  Boundary,  2, 
1.  A  suit  for  damages  for  breach  of  an  oral  contract  for  the  lease  of  real 
estate  for  a  term  of  five  years  can  not  be  maintained  because  such 
contract  is  within  the  statute  of   frauds.     Pinto  v.  Rintleman,  344. 

Subrogation. 

1.  Where  the  purchaser  of  mortgaged  property  assumes,  as  a  part  of  the 
purchase  money,  to  pay  off  the  mortgage  lien  against  the  property, 
such  payment  extinguishes  the  lien  and  there  is  no  subrogation.  Such 
payment  is  a  payment  of  the  purchaser's  own  debt  and  extinguishes 
the 'lien  for  all  purposes.     McDowell  v.  Jones  Lumh,  Go,,  260. 

Surety. 

Endorsement  of  note.     See  Endorser,  i,  2. 

Notice  to  proceed  against  principal.     See  Endorser,  2. 

Surety  Company. 

Bond  executed  by.     See  Liquor  Dealer's  Bond,  i,  2. 

Surveyor. 

1.  Article  5264,  Revised  Statutes,  makes  no  provision  for  compensation  for 
services  rendered  by  a  surveyor  appointed  by  order  of  the  court  to 
survey  the  premises  in  controversy.  The  fact  that  his  report  and  map 
are  rejected  on  motion  of  one  of  the  parties  to  the  suit  is  no  reason 
for  depriving  him  of  compensation.  The  amount  of  compensation 
rests  in  the  sound  discretion  of  the  court.  Harris  County  Irrigation 
Co,  V,  Homberger,  450. 

Surviving  Wife. 

Recovery  against.     See  Judgment,  12, 

Tax  Deed. 

Supporting  plea  of  limitation.     See  Limitation,  4* 

1.  The  proceeding  in  a  tax  suit  is  one  in  rem.    All  nersons  owning  or  claim- 

ing any  interest  in  the  property  are  required  to  be  made  parties  to 
the  suit  and  to  be  served  with  citation,  and  when  this  is  done,  a 
judgment  establishing  and  foreclosing  the  State's  lien  upon  the  prop- 
erty is  conclusive  against  all  persons  who  are  parties  to  the  suit  and 
have  been  served  with  citation  whether  they  are  named  in  the  judgment 
or  not.     Ball  v,  Carroll,  324. 

2.  The  original  grantee   of  the   land  was  Judson   M.   Meador;   the  correct 

abstract  number  was  151 :  it  contained  320  acres,  and  it  was  the  only 
survey  of  that  pame  in  the  county.  The  land  was  assessed  in  1880 
as  the  property  of  "unknown  owners;"  in  making  the  assessment  it 
was  described  by  the  assessor  as  "abstract  No.  151,  certificate  No. 
95,  headright  survey,  Joseph  M.  Meador,  number  of  acres,  320."  No 
survey  number  was  given.  In  advertising  the  property  as  delinquent 
it  was  described  as  "abstract  No.  157;  original  grantee  Joseph  W. 
Meador.'*  In  the  tax  deed  it  was  described  as  the  "Joseph  W.  Meador 
survey,  abstract  No.  157,  certificate  No.  95.  in  Gregg  County."  Held, 
the   misdescription   of   the   land   on    the   tax   rolls   as   the   Joseph   M. 
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Meador  survey,  and  the  omission  of  the  survey  number  were  fatal  to 
the  assessment;  and  the  misdescription  in  the  advertisement  and  the 
collector's  deed  was  not  cured  by  the  fact  that  it  was  the  only  Meador 
survey  in  the  county.     Pfeuffer  v.  Bandies,  52. 

Tdegraph. 

1.  While  a  telegram  may  show  on   its  face  that  it  is   important,  yet  the 

telegraph  company  would  be  liable  for  only  such  damages  as  might 
reasonably  be  supposed  to  have  been  in  the  contemplation  of  the  par- 
ties from  the  wording  of  the  telef^ram  as  likely  to  now  from  a  failure 
to  properly  transmit  and  expeditiously  deliver  the  same.  Wolff  v. 
Western  U.  Tel,  Co,,  30. 

2.  Unless  defendant  was  gu^^^y  ^  ^^^  negligence  alleged,  plaintiff  was  not 

entitled  to  recover  the  toll  paid.    Id, 

3.  If  the  telegraph  company  is  informed  by  any  means  that  a  message  is 

important  it  is  liable  for  unnecessary  delay  in  its  transmission. 
Western  Union  Tel.  Co.  v.  McOoum,  666. 

4.  It  was  not  necessary  for  plaintiff  to  prove  that  the  party  contracting  for 

the  cotton  was  solvent  and  would  pay  for  the  same.     Id, 

5.  If  a  message  had  been  promptly  sent  from  the  receiving  office  it  would 

probably  have  reached  its  destination  before  the  wire  got  out  of 
working  order.  No  probable  cause  was  shown  for  the  wire  being  out 
of  order.  No.  effort  was  made  to  send  the  message  over  anv  other 
wire,  nor  was  any  notice  given  to  the  sender  of  the  inability  to 
transmit  the  message.  Held,  such  negligence  as  to  justify  the  ver- 
dict.   Id. 

6.  In  a  suit  against  a  tele^^raph  company  for  delay  in  delivering  a  message 

whereby  plaintiff's  wife  was  prevented  from  attending  the  funeral  of 
her  brother,  it  is  necessary  both  to  allege  and  prove  that  but  for 
such  delay  the  wife  'could  and  would  have  attended  the  funeral. 
Western  U,  Tel,  Co.  v.  Bell,  462. 

7.  Allegations  in  petition  considered,  and  held  not  equivalent  to  an  allega- 

tion that  the  wife  would  have  attended  the  funeral  if  the  message 
had  been  promptly  delivered.'    Id. 

8.  The  court  charged  the  jury  as  follows:     "Parties  sending  messages  have 

the  right  to  designate  the  route  by  which  his  message  shall  be  sent, 
and  the  telegraph  company  is  compelled  to  carry  out  the  instruction 
of  the  party  sending  such  message."  The  objection  is  to  the  word 
compels.  Where  a  message  is  destined  beyond  the  lines  of  the  re- 
ceiving company  the  sender  has  the  absolute  right  to  select  the  con- 
necting route.  In  the  use  of  the  route  selected  the  company  is  held 
only  to  ordinary  care.  The  charge  complained  of,  construed  in  the 
light  of  its  context,  imposed  no  higher  duty.  Western  U.  Tel,  Co. 
V.  McDonald,  229. 

9.  Telegraph  companies  are  common  carriers  of  telegraph  messages,  and  are 

in  duty  bound  to  receive  messages  tendered  with  legal  charges,  and 
must,  in  their  efforts  to  promptly  transmit  and  deliver,  use  ordinary 
care.  Id, 
10.  The  court  charged  the  jury  that  even  though  defendant's  lines  were  out 
of  use  without  fault  on  its  part,  still,  if  defendant's  agent  knew  of 
this  fact  and  failed  to  notify  the  sender  at  the  time  the  message  was 
received,  the  defendant  would  be  liable.  Held,  error,  because  there 
was  no  evidence  that  but  for  the  silence  of  the  agent  the  plaintiff 
could  and  would  have  secured  the  postponement  of  the  funerdl  in  some 
other  way.     Id. 

Tenants  in  Common. 

1.  It  is  generally  true  that  a  tenant  in  common  can  not  purchase  an  outr- 
standing  title  or  encumbrance  and  refuse  to  permit  his  cotenant  to 
share  in  the  benefit  by  bearing  his  share  of  the  burden.  But  the  rule 
has  important  modifications.  In  this  State  it  is  the  rule  that  the 
muttial  obligation  between  cotenants  to  protect  the  common  title  and 
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share  the  burden  arises  only  where  the  parties  have  acquired  the  prop- 
erty by  the  same  instrument  or  act  of  the  parties  or  of  the  law,  or 
where  there  in  fact  exists  between  the  cotenants  a  relation  of  mutual 
trust  and  confidence.  Niday,  Guardian,  v.  Cochran,  292. 
2.  Where  one  acquires  by  sheriff's  sale  and  deed  the  interest  of  a  cotenant 
in  land,  the  duty  of  mutual  protection  in  respect  to  the  common  title 
which  usually  obtains  between  cotenants  does  not  exist  between  such 
purchaser  and  the  other  cotenant.     Mayes  v.  Rust,  423. 

Tender. 

1.  Plaintiff  sued  defendant  on  open  account  for  $263.43.  Defendant  plead 
that  all  of  the  account  had  been  paid  except  $91.78,  which  had  been 
tendered  before  suit  filed.  The  court  charged  the  jury  that  if  they 
found  that  defendant  was  not  indebted  to  plaintiff  for  more  than 
$91.78,  and  that  this  amount  had  been  tendered  before  suit  was  filed, 
to  return  a  verdict  for  defendant.  There  was  a  general  verdict  for 
defendant.  The  court  rendered  judgment  for  plaintiff  for  $91.78. 
Held,  an  irregularity  of  which  plaintiff  could  not  complain.  New 
Orleans  F.  M,  Co.  v.  Hill  F.  Co.,  689. 

Town. 

Including  agricultural  lands.     See  Municipal  Corporation,  1, 

Trespass. 

Cutting  and  converting  timber.     See  Damages,  11,  It, 
Suit  in  county.     See  Venue,  i. 

1.  The  proposition  that  where  a  party  innocently  cuts  timber  from  the  land 

of  another  he  is  accountable  only  for  the  value  of  the  standing  timber, 
has  no  application  in  a  case  such  as  J:his,  where  the  defendant  cut 
the  timber,  knowing  that  he  had  no  right  to  do  so,  or  where  he  ought 
to  have  known  it.     Cummings  d  Co.  v.  Masterson,  549. 

2.  The  owner  of  land  from  which  timber  has  been  cut  and  upon  which  timber 

labor  has  been  bestowed,  making  it  more  valuable,  can  recover  from 
an  innocent  purchaser  of  such  timber  its  value  in  the  condition  it 
was  when  purchased  from  the  trespasser.    Id. 

Trespass  to  Try  Title. 

Judgment  by  agreement  in.     See  Agreed  Judgment,  1. 

1.  Where  the  plaintiff  in  trespass  to  try  title  claims  under  a  deed  conveying 

a  large  tract,  but  expressly  excepting  from  the  conveyance  such  smaller 
tracts  as  may  have  been  previously  conveyed,  the  burden  of  proof  is 
on  such  plaintiff  to  prove  that  the  tract  sued  for  is  not  one  of  nor 
included  in  any  of  the  tracts  previously  conveyed  and  a  failure  to 
make  such  proof  will  defeat  a  recovery.     Ball  v.  Carroll,  323. 

2.  The  plaintiff  claimed  under  a  deed  from  the  heirs  of  Z.    The  defendants 

claimed  under  a  judgment  for  delinquent  taxes  with  foreclosure  of 
tax  lien  against  Z.,  and  his  unknown  heirs,  and  the  unknown  owners 
of  the  land.  Held,  that  the  plaintiff  and  defendants  did  not  nece:>- 
sarily  claim  under  a  common  source.     Id. 

3.  Article   5262,   Revised   Civil   Statutes,  construed.     A  sale  designated   in 

the  abstract  of  title,  provided  for  in  said  article,  as  a  "parol  sale," 
can  not  be  shown  by  a  deed  and  purchase  money  notes  recited  therein, 
the  deed  not  having  been  included  in  the  abstract.  Daifis  v.  Ragland, 
400. 

Trial  of  Bight  of  Property. 

Execution  against  tenant.  See  Landlord's  Lien,  2,  S. 
1.  When  a  cause  for  the  trial  of  the  right  of  property  was  called  on  ap- 
pearance day  counsel  for  the  claimant  stated  to  the  court  that  ne 
was  ready  to  join  issues  at  such  time  as  the  court  should  direct 
When  the  case  was  reached  later  in  the  term  counsel  for  plaintiff,  in 
the  absence  of  counsel  for  the  claimant,  asked  that  he  have  judgment 
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Trial  of  Kight  of  Property — Continued, 

by  default.  This  the  court  refused  to  grant,  but  notified  counsel  for 
the  claimant,  and  at  a  still  later  day  directed  issues  to  be  joined,  and 
proceeded  to  trial.  Held,  in  view  of  the  provision  of  the  statute 
(Sayles'  Stats.,  art.  5299),  requiring  issues  to  be  joined  under  the 
direction  of  the  court,  there  was  no  abuse  of  direction.  Scott  v.  De 
Witt,  69. 
2.  In  a  suit  for  the  trial  of  the  right  of  property  the  claimant  may  attack 
the  validity  of  the  writ  by  which  the  property  is  seized,  by  specially 
pleading  the  irregularity  of  the  seizure.    Id, 

Tmgt  Seed. 

1.  A  conveyance  of  land  to  be  held  and  sold  by  the  grantee  to  a  named 
corjporation  for  such  amount  of  its  stock  as  he  might  deem  proper, 
sufficiently  defined  the  nature  and  conditions  of  the  trust;  it  was  in 
effect  a  power  of  attorney.    8titk  v,  Moore,  528. 

Trustee. 

Appointment  of  substitute  in  equity.     See  Charitable  Use,  Z. 
Proving  appointment  of.     See  Evidence,  2, 

Traits. 

Jurisdiction  of  equity  over.     See  Charitable  Use,  1,  2, 

UBknown  Heirs. 

Citation  by  publication.     See  Citation,  2,    , 

TTsnry. 

1.  In  pleading  usury  it  is  necessary  to  allege  when  and  where  the  usurious 

interest  was  paid,  and  the  amount  thereof.  Western  Bank  d  Trust 
Co.  V,  Ogden,  465. 

2.  Where  in  calculating  interest  the  amount  charged  is  by  mistake  slightly 

greater  than  allowed  by  law,  it  is  not  usury.     Id, 

3.  Whether  or  not  what  is  commonly  known  as  a  "cotton  consignment  con- 

tract" is  intended  as  a  device  for  evading  the  usury  law,  is  a  ques- 
tion of  fact  for  the  jury.     Id. 

4.  Where  a  debtor  makes  a  payment  on  an  usurious  contract,  though  it  be 

a  payment  on  the  interest,  he  can  not  recover  for  usurious  interest 
paid,  unless  the  amount  so  paid  exceeds  the  principal.     Id. 

Vendor  a&d  Purchaser. 

1.  A  vendor,  having  parted  with  his  interest  in  land,  can  not,  by  an  agree- 

ment concerning  the  boundaries  or  area  of  the  same,  affect  the  rights 
of  his   previous  vendees.     Davis  v,  Ragland,  400. 

2.  A  vendee   of  land   is   not   entitled  to   recover   against   his   vendor  on   a 

covenant  of  warranty  of  title  when  the  vendor's  title,  though  originally 
bad,  is  perfected  by  limitation  by  reason  of  the  vendee's  possession. 
The  vendee  can  only  recover  for  the  land  actually  lost.  Overby  v. 
Johnston,  349. 

3.  A  vendor  of  land  expressly  reserved  in  the  deed  a  lien  to  secure  the  notes 

given  for  the  purchase  money.  These  notes  were  assigned  by  him 
after  maturity.  The  assignee  filed  suit  upon  the  notes  against  the  widow 
and  children  of  the  original  vendee,  and  certain  parties  who  claimed 
to  have  bought  at  execution  sale  the  equity  or  title  of  the  vendor  in 
and  to  the  land,  all  of  whom  were  in  possession.  The  defendants  plead 
limitation  against  the  notes.  The  assignee  of  the  notes  secured  from 
the  vendor  a  conveyance  of  all  his  title  and  interest  in  the  land,  and 
dianged  his  suit  to  trespass  to  try  title.  Held,  plaintiff  was  entitled 
to  recover  the  land.     Rutherford  v,  Mothershed,  360. 

4.  The  interest  of  a  vendor  in  land  which  has  been  sold  by  him  on  credit 

and  a  lien  retained  to  secure  the  purchase  money^  is  not  such  interest 
as  is  subject  to  levy  and  sale  unoer  execution,  until  there  has  been  a 
reBcission  of  the  sale.     Id, 
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Vcnne. 

Suit  against  connecting  line.     See  Practice  on  Appeal,  8. 

1.  A  suit  alleging  fraud  in  the  sale  of  medicine,  and  personal  injuries  re- 

sulting from  the  use  of  said  medicine  is  properly  brought  in  the  county 
in  which  the  medicine  was  sold,  delivered  and  used.  Winter  v.  Ter- 
rill,  598. 

2.  There  is  no  provision  of  law  that  will  authorize  suit  against  a  resident 

by  joining  him  with  -  a  nonresident  in  any  other  than  the  county  in 
which  the  resident  resides.     Hudgins  &  Bro.  v.  Low,  557. 

3.  Facts  considered,  and  held  to  sustain  appellant's  contention  that  the  aa- 

signment  of  the  account  sued  on  was  colorable,  and  made  for  the  pur- 
pose of  bringing  suit  in  a  county  other  than  that  in  which  defendant 
resided.    DougUis  v.  Walker,  213. 

Verifloatlon. 

Of  pleading  by  codefendant.     See  Plea  of  Privilege,  2,  i 

Voter. 

Youthful  appearance  of.     See  ElectionSy  1.  m 

Exemption  from  payment  of  poll  tax.     See  Elections,  3,  I 

Verdict.  I 

1.  The  court  may  supplement  the  special  findings  of  a  jm^  by  its  own  find-  A 

ings  of  fact  from  the  undisputed  evidence.     Pinto  v,  Rintleman,  344.  ^ 

2.  The  verdict  was  as  follows:     *'We,  the  jur}',  find  for  the  plaintiff,  J.  M. 

Sims,  damages  to  the  amount  of  $2,526.15  (Two  Thousand  Five  Hun- 
dred and  Twenty-six  and  Fifteen  Cents").  Held,  sufficient  to  support 
judgment.     Colorado  Canal  Co,  v,  Sims,  443. 

Waiver. 

Of  contract  for  notice  of  claim.     See  Carriers  of  Freight,  24* 

New  contract  not  amounting  to.     See  Contract,  J^.  \ 

Facts  not  constituting.     See  Estoppel,  1, 

Clause  in  policy  against.     See  Insurance,  Fire,  7. 


Will. 

Election  to  hold  under.     See  Estoppel,  2, 
Action  to  annul  probate  of.     See  Insanity,  i. 

Witness. 

Testing  opinion  as  to  value.    See  Cross-Examination,  1. 

Qualifying  to  testify  to  reputation.     See  Evidence,  SI. 

Qualification  of  expert.     See  Evidence,  13. 

Cross-examination  of.     See  Evidence,  32,  33. 

Leading  questions  to.     See  Evidence,  35. 

Conviction  of  crime.     See  Evidence,  39. 

Presumed  to  speak  from  personal  knowledge.     See  Evidence.  46. 

Contradicting  by  circumstances.     See  Impeachment  of  Witness,  1,   2. 

Conviction  and  pardon.     See  Impeachment  of  Witness,  S. 

Good  reputation  in  support  of.     See  Impeachment  of  Witness,  -i. 

Convicted  though   innocent.     See   Impeachment  of  Witness,  5. 

Recalling  to  lay  predicate.     See  Practice  in  Trial  Court,  i. 

Written  Instrument. 

Proving  different  consideration.     See  Contract,  1. 
Effect  on  previous  oral  agreement.     See  Contract,  2. 
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